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PREFACE. 


In  consequence  of  the  numerous  and  important  alterations 
and  decisions  which  haye  taken  place  in  the  law  respecting 
Lunatics,  since  the  publication  of  any  separate  work  upon 
that  subject,  the  author  was  induced  to  undertake  the  pre* 
sent  compilation,  embracing  the  law  and  practice  in  Lunacy, 
with  the  hope  that  it  might  prove  of  some  utility  to  those, 
or  at  least  to  the  inexperienced,  who  are  led  to  its  con- 
sideration by  professional  or  other  duties,  and  at  the  same 
time  be  not  otherwise  than  conducive  to  the  humane  treat- 
ment of  that  unfortunate  class  of  persons,  who  either  do,  or 
are  alleged  ta,  labour  under  one  of  the  greatest  afflictions 
incident  to  human  nature. 

The  course  of  proceeding  provided  by  law  for  depriving 
persons  of  the  exercise  of  civil  rights,  on  the  ground  of 
insanity,  and  the  manner  in  which  their  property  and  per- 
sons are  afterwards  disposed  of,  would  at  all  times  have 
been  an  object  of  interest  to  many,  but  the  subject  has  now 
assumed  greater  importance,  on  accoimt  of  the  considerable 
increase  within  the  last  fifty  years,  in  the  number  of  the  in- 
sane, and  in  that  branch  of  the  business  of  the  Court  of 
Chancery,  which  has  for  its  object  the  management  of  their 
persons  and  estates. 


IV  PREFACr. 

In  the  year  17&0,  Lord  ChanceDor  Thnrlaw  made  1.>S 
orders  in  lunacy;  in  1791,  he  made  91  orders;  and  in  WJ^, 
he  made  9+  orders.  In  1821,  Lord  Chancellor  Eldon  made 
245  orders;  in  1822,  he  made  320  orders;  and  in  1823,  he 
made  3&i  orders  (a). 

It  appears  by  the  return  (A),  made  by  the  Secretary  of 
Lunatics  to  the  Lord  Chancellor,  of  Lunatic  Petitions  which 
had  been  decided  by  the  Lord  Chancellors  for  the  time  being, 
in  each  year,  during  the  last  six  years,  that  the  numbers 
from  the  1st  May  to  the  30th  April  m  the  foUowmg  years, 
were  as  follows,  m.— from  1824  to  1825,  291 ;  1825  to  1826, 
844;  1826  to  1827,  4^;  1827  to  1828,  4aj;  1828  to  1S29, 
463;  1829  to  1830,  483;  and  by  a  recent  retum(c}  made  to 
the  House  of  Commons,  that  386  lunatics  were  at  that  time 
confined,  under  the  authority  of  the  Lord  Chancellor. 

The  number  of  other  persons  in  Elngland  and  Wales,  who 
are  in  confinement  as  lunatics,  is  probably  not  accurately  as- 
certained; as  it  is  belieTed  that  the  returns,  directed  to  be 
made  by  recent  acts  of  Parliament,  are  still  very  defective.  Sir 
A.  Halliday,  in  the  year  1829,  stated,  that  the  number  re- 
turned by  the  clerks  of  the  peace,  of  the  several  counties  of 

(a)  R«poft  on  the  Chancery  Comminioii,  9th  March,  1826;  eridence  of 
Mr.Carr,  then  Secietaiy  of  Lonatics,  p.  503. 

(b)  Ordered  hy  the  House  of  Commons  to  he  printed,  8th  June,  1830. 
(e)  Ordered,  by  the  House  of  Commons  to  he  printed,  Srd  Julj,  1832, 

eoDtaining  the  foDowing  particQiais — 

109  Lonatacs,  whose  prtipertjf  amounts  to  less  than  200L 
per  attmtm  each: — Total  annual  amount  of  such  pro-        £         <.    tf. 
perty    11,210     14    S 

234  Lunatics,  whose  property  amounts  to  200/.  each  per 
tmnrnMy  and  upwards: — Total  annual  amount  of  such 
property 264,464     14     7 


£275,675       8  10 
43  Lunatics  whoae  property  is  not  ascertained. 


PREFACE.  V 

England  and  Wales,  and  from  other  sources^  was  I3|7dOf 
and  he  estimated  those  not  returned  at  2^500,  making  a 
total  of  16,220  (c/)-  The  last  return,  ordered  by  the  House 
of  Commons  to  be  printed,  appears  to  have  been  on  the 
25th  March,  1831. 

The  present  work  is  founded  upon  other  materials  than  are 
scattered  in  the  reports  of  the  several  cases  in  the  different 
Courts,  and  in  two  other  works  (e),  written  expressly  upon 
this  subject,  which,  though  extremely  useful  at  the  time  of 
their  publication,  have  now  become  very  insufficient  guides, 
in  consequence  of  the  changes  which  the  law  has  under- 
gone. The  author  has  not,  however,  relied  upon  the  state* 
ments  of  others,  but  has  uniformly  consulted  the  authorities 
which  are  quoted.  Besides  those  sources  of  information, 
many  cases  not  reported  have  been  stated  from  the  Order 
Books  in  the  Lunatic  Office  (/),  and  from  the  Register 
Book. 

The  author  has  to  acknowledge  the  assistance  which  he 
has  received  from  Mr.  Lowdham,  the  Secretary  of  Ltuia- 
tics,  and  other  Gentlemen,  in  supplying  for  this  work  mate- 
rials of  a  practical  nature. 

(d)  Letter  to  Lord  llobert  Seymour,  September,  1829,  p.  68,  where 
the  following  particulars  are  stated : — 

By  the  returns  of  the  Clerks  of  the  Peace  of  the  several  counties 

of  England,  it  is  ascertained  that  there  exist 12,547 

By  the  returns  of  the  Gerks  of  the  Peace  in  Wales   896 

By  a  return  from  the  Victualling  Board,  it  is  found  that  there 

are  in  the  Naval  Asylum  at  Haslar 155 

By  a  return  from  tiie  Army  Medical  Department,  there  are  in 

the  Military  Asylum  at  Chatham 122 

13,720 

(e)  Highmore  on  Lunacy,  8vo.  1807;  Collinson  on  Lunacy,  2  vols.  8vo. 
1812. 

(/)  The  early  records  cf  proceedings  in  lunacy  are  lost  or  destroyed; 
those  now  in  existence  in  the  Lunatic  Office  commence  on  the  9th  Aug, 
1737. 


VI  PREFACE. 

The  cases  which  have  been  reported  since  this  work  went 
to  press^  and  which  could  not  be  inserted  in  the  places  to 
which  they  would  otherwise  have  been  allotted,  will  be  found 
in  notes  to  the  Precedents,  and  in  the  Addenda. 

In  consequence  of  the  act  for  regulating  the  treatment  of 
insane  persons  not  having  been  passed  until  after  the  other 
statutes  in  the  Appendix  had  been  printed,  that  act  does  not 
appear  in  the  order  in  which  it  otherwise  would,  but  is  placed 
after  the  statutes  relating  to  Ireland  and  Scotland  (g). 

Such  modern  precedents,  selected  in  almost  every  in* 
stance  from  cases  of  actual  occurrence  in  practice,  explana- 
tory of  other  parts  of  the  work,  as  it  was  thought  would  be 
useful  to  members  of  the  Profession  not  already  versed  in 
this  branch  of  practice,  are  inserted  in  the  Appendix,  with 
some  Bills  of  Costs  recently  taxed  by  one  of  the  Masters  of 
the  Court  of  Chancery. 

Middle  Temple, 

Oct  lOth,  1832. 

(g)  It  may  be  proper  to  observe,  that  the  Lord  Chancellor  has,  under 
til  I  i.ti  (^  1^  of  the  2  &  3  Will.  4,  c.  107,  appointed  the  Right  Hon.  Lord 
Ashley,  the  Right  Hon.  Charles  Watkins  Williams  Wynn,  the  Hon.  Bartho- 
lomew Bouverie,  Sir  George  Francis  Hampson,  Bart,  Robert  Gordon,  Esq., 
Vernon  Smith,  Esq.,  Geo.  Byng^  Esq.,  Charles  Ross,  Esq.,  Col.  James  Cli- 
therow,  James  Wm.  Mylne,  Esq.,  Bryan  Waller  Proctor,  Esq.,  Francis 
Baring,  Esq.,  the  Rev.  Dr.  George  Shepherd,  the  Rev.  Archibald  Mont- 
gomery Campbell,  Dr.  Thomas  Turner,  Dr.  John  Bright,  Dr.  Henry  Her- 
bert Southey,  I>r.  John  Robert  Hume,  and  Dr.  Edward  James  Seyniour, 
to  be  "  the  Metropolitan  Commissioners  in  Lunacy,"  during  the  space  of 
one  year,  for  licensing  and  visiting  all  houses  within  the  jurisdiction  of  the 
said  Commissioners,,  and  for  carrying  into  effect  the  various  other  provisions 
of  the  said  act.  Robert  Browne,  Clerk  and  Treasurer,  19,  Margaret-street, 
Cavendish-square. — London  Gazettef  Sept  14,  183^ 
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INTRODUCTION. 


Aj3  a  general  knowledge  of  the  nature  of  insanity  must  often 
be  not  only  usefiil^  but  even  necessary  to  many  members  of 
the  legal  profession^  in  the  performance  of  duties  arising  out 
of  that  branch  of  law  to  which  this  work  relates,  as  well  to 
enable  them  to  form  an  estimate  of  the  weight  to  which  evi- 
dence offered  in  proof  of  insanity  is  entitled,  as  to  afford 
Aem  a  dew  for  putting  such  questions  as  shaU  elicit  the 
truth,  it  is  proposed  to  offer  some  general  observations  upon 
the  subject  of  insanity,  principally  selected  firom  medical 
writers,  in  the  following  order : 

L  OfthefacuUies  of  the  human  mind. 
II.  Of  tike  definitionM  ofinsamiy. 

III.  Of  the  different  species  ofinsamty. 

IV.  Of  the  causes  and  symptoms  of  insanity. 
V.  Of  lucid  intervals, 

VL  Of  the  treatment  of  the  insane. 


SECTION  I. 

Of  the  Faculties  of  the  Human  Mind. 

IT  has  been  often  remarked,  that  there  is  a  mutual  con- 
nexion between  the  different  arts  and  sciences;  and  that 
the  improvements  which  are  made  in  one  branch  of  human 
knowledge  frequently  throw  light  on  others,  to  which  they 
have  apparently  a^irery  remote  relation.  As  every  particular 
science  is  in  this  manner  connected  with  others,  to  which  it 
naturally  directs  the  attention,  so  all  the  pursuits  of  life. 
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whether  they  termhiate  in  speculation  or  action,  are  con- 
nected with  that  general  science  which  has  the  human  mind 
for  its  object. 

The  powers  of  the  understanding  are  instruments  which 
all  men  employ;  and  his  curiosity  must  be  small  indeed, 
who,  possessing  means  and  opportunities,  passes  through 
life  in  total  ignorance  of  faculties  which  his  wants  and  ne- 
cessities force  him  habitually  to  exercise,  and  which  so  re- 
markably distinguish  man  from  the  lower  animals.  The 
advantage  to  be  derived  from  the  study  of  the  faculties  of 
the  human  mind  are  manifest;  that  the  memory,  the  imagi- 
Badon,  or  the  reasoning  faculty,  are  to  be  instantly  strength- 
ened in  consequence  of  our  speculations  conceraing  their 
nature^  it  would  be  absurd  to  suppose ;  but  it  is  surely  &r 
from  being  unreasonable  to  think,  that  an  acquaintance 
with  the  laws  which  regulate  these  powers,  may  suggest 
some  useful  rules  for  their  gradual  cultivation;  for  remedy* 
ing  their  defects  in  the  case  of  individualsi  and  even  for  ex- 
tending those  limits,  which  nature  seems  at  first  sight  to 
have  assigned  them. 

The  consideration  of  insanity  is  intimately  connected  with 
the  mind  in  its  sound  state,  and  the  healing  art  will  be  abun- 
dantly promoted  by  a  knowledge  of  mind ;  for  the  remedy 
of  its  infirmities  and  perversions  will  depend  very  much 
upon  the  knowledge  of  its  faculties  and  operations :  for  al- 
though we  are  unable  to  penetrate  the  dense  veil  which 
conceals  the  arcana  of  vitality  and  intellect,  yet  sufifcient  is 
exhibited  in  the  ample  volume  of  nature  to  satisfy  our  cu- 
riosity and  stimulate  the  exercise  of  reason. 

In  contemplating  the  various  beings  which  compose  the 
animated  creation,  we  behold  some  endued  only  with  such 
confined  sensibility,  as  distinguishes  them  but  little  from 
unfeeling  matter;  otiiers,  by  the  acquisition  of  sight  or 
hearing,  and  a  superior  enjoyment  of  other  senses,  and  by 
a  greater  degree  of  instinct  and  sagacity,  occupying  a  much 
higher  place  in  the  scale  of  being ;  till,  by  pursuing  a  grada- 
tion of  increaj»hig  intelligence,  we  arrive  at  man:  at  man, 
whose  superior  senses,  aided  and  elevated  by  his  powers  of 
refleetion  and  reason,  enable  him  to  perceive  and  act  far 
beyond  the  limits  of  his  apparent  station;  to  be  present,  as 
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it  were,  throughout  a  considerable  space  surrounding  diat 
of  his  actual  occupation,  and  to  extend  the  inikieBce  of  his 
knowledge  and  power  even  to  distant  places  and  times. 
Man  derives  this  preeminent  superiority  from  his  mental 
faculties,  aided  by  cultivation  and  reflection. 

The  attempt  to  define  the  nature  of  the  mind,  or  soul, 
is  as  vain  and  presumptuous  an  undertaking  as  it  is  to  try 
to  find  out  by  thought  alone  the  nature  of  the  Almighty;  or 
whether  he  existed  before  time,  or  had  himself  a  beginning. 
We  have  no  means  of  throwing  any  light  on  such  subjects 
as  these,  inasmuch  as  we  have  neither  any  direct  facts 
whidi  explain  them,  nor  have  we  even  the  most  distant 
analogies  to  justify  and  direct  speculation,  whether  we  ele- 
vate our  thoughts  to  heaven,  and  consider  the  various  oon* 
stellations  which  enlighten  the  firmament,  in  the  hope  of 
discovering  its  wonderful  fal»ic,  or  depress  them  to  the 
globe  which  we  inhabit,  and  analyse  the  many  objects  it 
presents  to  our  senses;  whether  we  take  a  grand  and  com* 
prehensive  view  of  the  whole  form  and  structure  of  the 
world,  or  examine  with  a  curious  and  inquisitive  eye  the 
minuter  parts  of  which  it  is  composed,  we  shall  find  on 
every  hand  certahi  boundaries,  beyond  which  it  is  impos- 
sible to  penetrate  either  with  success  or  safety. 

The  Umits  of  human  reason  are  clearly  marked,  and  may 
easily  be  discerned  by  every  inquirer,  with  whatever  ar- 
dor his  researches  be  conducted,  provided  his  judgment 
be  not  fascinated  by  the  passion  of  pride,  nor  incumbered 
with  the  strange  and  irremovable  prejudice,  that  the  powers 
and  perfecdon  of  man  and  of  human  reason  have  no  limits. 

External  objects  first  impress  or  operate  up<m  the  out- 
ward senses,  which,  by  means  hitherto  unexplained,  and 
perhaps  altogedier  inexplicable,  immediately  impress  or 
operate  upon  the  mind,  or  excite  in  it  perceptions  or 
ideas  of  the  presence  and  qualities  of  such  objects.  But 
the  mind  has  various  powers  or  faculties  as  well  as  the 
body,  and  they  are  quite  as  active  and  lively  in  their  re- 
spective functions;  in  consequence  of  which  the  ideas  of 
external  objects  are  not  only  perceived,  but  retained, 
thought  of,  compared,  compounded,  abstracted,  doubted, 
beHeved,  desired;  hence  another  very  copious  source  of 
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ideas^  namelyi  a  reflex  act  or  perception  of  the  mind's  own 
operations,  the  ideas  derived  from  which  are  -denominated 
ideas  of  reflection. 

The  act  of  the  mind  in  resting  upon  one  sensation  or 
idea  is  called  attefUion^  which  must  be  given  to  any  object 
either  of  sense  or  of  intellect,  in  order  to  form  a  distinct  no- 
tion of  it,  or  to  discover  its  nature,  its  attributes,  or  its  re- 
lati(»i8.  And  so  great  is  the  effect  of  attention,  that  in  its 
absence  it  is  impossible  to  acquire  or  retain  a  distinct  no- 
tion of  any  object  of  thought.  Thus  a  clock  or  a  landscape 
may  be  for  ever  before  our  eyes,  but  unless  we  direct  our 
attention  to  them,  and  study  their  different  parts,  although 
we  cannot  be  deceived  in  their  being  such  objects,  yet  we  « 
can  have  but  a  very  inadequate  idea  of  their  character  and 
composition.  The  mind  seems  to  be  determined  to  atten* 
tion  by  the  degree  of  interest,  whether  of  pleasure  or  pain, 
which  the  objects  presented  to  us  create.  When  a  per- 
ception or  an  idea  passes  through  the  mind,  without  our 
being  able  to  recollect  it  next  moment,  our  want  of  memory 
is  ascribed  to  a  want  of  attention,  and  it  is  quite  clear  that 
the  impression  which  any  thmg  makes  on  the  memory,  de^ 
pends  much  on  the  degree  of  attention  we  give  it;  and  it 
seems  essential  to  memory,  that  the  perception  or  idea  that 
we  would  wish  to  remember  should  remain  in  the  mind  for 
a  certain  time,  and  should  be  contemplated  by  it,  exclusive* 
ly  of  every  thing  else;  and  that  attention  consists  partly 
(perhaps  entirely)  in  the  effort  of  the  mind  to  detain  the 
idea  or  perception,  and  to  exclude  the  other  objects  that 
solicit  its  notice.  Upon  the  faculty  of  attention  every 
faculty  is  dependent  for  its  vigour  and  expansion;  without 
it  the  perception  exercises  itself  in  vain;  the  memory  can 
lay  up  no  store  of  ideas;  the  judgment  draws  forth  no  com- 
parisons ;  the  imagination  must  become  blighted  and  barren; 
and,  where  there  is  no  attention  whatever,  the  case  must 
necessarily  verge  on  fatuity. 

The  faculty  of  perceiving  material  objects,  and  their 
grosser  qualities,  by  means  of  the  senses,  we  possess  in  com- 
mon with  brutes ;  but  the  power  of  comparing  their  several 
relations  and  properties,  and  of  reasoning  analogically  con- 
cerning them,'  the  power  of  abstraction,  and  that  reflex 
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action  of  the  mind  by  which  it  is  enabled  to  review  its  inter- 
nal treasures,  and  to  contemplate  its  own  faculties  and  opera- 
tionsy  which  lead  to  the  discovery  of  almost  an  infinity  of 
new  truths  and  probabilities,  and  are  the  inexhaustible 
sources  of  every  species  of  knowledge,  are,  in  a  great  mea- 
sure, the  exclusive  privilege  of  man.  About  the  former,  it 
is  obvious,  that  the  mind  can  err  in  any  considerable  degree 
only  by  some  defect  in  the  bodily  organs,  whether  natural 
or  acquired,  permanent  or  transient.  About  the  latter,  it 
may  err  from  a  variety  of  causes,  which  might  all,  perhaps, 
not  improperly  be  arranged  under  the  following  heads : — a 
natural  incapacity,  or  habitual  deficiency  of  attention-^ 
weakness  of  memory— too  great  activity  and  indulgence  of 
imagination-* depravity  of  will — excess  of  passion,  which  is 
the  natural  consequence  of  them  all — and  disease  of  body* 
These  errors  may  be  very  considerable,  and  unreasonable, 
without  constituting  madness ;  to  deserve  that  appellatioB, 
they  must  appear  of  a  certain  magnitude,  and  under  certain 
circumstances  and  limitations.  It  must,  however,  be  ac- 
knowledged, that  it  is  frequently  difficult,  especially  with 
regard  to  the  latter  sort  of  mental  errors,  exactly  to  define 
where  folly  ends  and  insanity  begins. 

Among  the  various  powers  of  the  understanding,  there  is 
none  which  has  been  so  attentively  examined  by  phiteso* 
phers,  or  concerning  which  so  many  important  facts  andob* 
servations  have  been  collected,  as  the  faculty  o{  memory  (a), 
a  word  which,  although  not  employed  uniformly  in  the  same 
precise  sense,  always  expresses  some  modification  of  that 
faculty  which  enables  us  to  treasure  up,  and  preserve  for 
future  use,  the  knowledge  we  acquire;  a  faculty  which  is 
obviously  the  great  foundation  of  all  intellectual  improve* 
ment,  and  without  which  no  advantage  could  be  derived 
from  the  most  enlarged  experience.  This  faculty  implies 
two  things ;  a  capacity  of  retaining  knowledge,  and  a  power 

of  recalling  it  to  our  thoughts  when  we  have  occasion  to 
apply  it  to  use*    The  word  memory  is  sometimes  employed 

to  express  the  capacity,  and  sometimes  the  power.     When 

we  speak  of  a  retentive  memory,  we  use  it  in  the  former 

{a)  See  Locke  on  the  Human  Understanding,  B.  2,  c.  10. 
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sense;  when  of  a  ready  memory,  in  the  latter.  The  uses  of 
this  faculty  are  eyident,  and  aniversally  acknowledged  to 
be  highly  important.  Memory  is  the  storehouse  of  all  our 
knowledge,  in  which  is  accumulated  every  variety  of  thought 
which  can  either  ennoble  or  debase  man.  His  language,  his 
science,  his  moral  doctrines,  and  the  tenets  of  his  reKgion; 
the  good  and  bad  actions  of  his  life,  his  attachments  and 
endearments,  his  cares  and  causes  of  anxiety,  the  vicissitudes 
of  fortune  he  has  experienced,  the  conceptions  and  plans  he 
has  formed,  and  their  failure  or  success — are  all  treasured 
up  in  this  faculty*  To  memory  we  are  indebted  for  many 
of  our  purest  pleasures,  and  many  of  our  most  acute  pains. 

Our  ideas  are  very  apt  to  associate  or  run  together  in 
trains;  and  upon  this  peculiar  and  happy  disposition  of  the 
mind,  we  lajr  our  chief  dependence  in  sowing  the  seeds  of 
education,  and  in  acquiring  a  knowledge  of  science. 
It  often  happens,  however,  that  some  of,  our  ideas  have 
been  associated  erroneonsly,  and  even  in  early  life  before 
education  has  commenced;  and  hence,  from  the  diffi* 
culty  of  separating  them,  arise  most  of  the  sympathies  and 
antipathies,  the  whims  and  prejudices,  that  occasionally 
haunt  us  to  the  latest  period  of  old  age.  Although 
we  are  indebted  to  the  principle  of  association  of  ideas  for 
many  of  the  benefits  of  knowledge  and  genius,  yet  it  often 
becomes  the  source  of  much  misery  and  distress  by  reviving 
unpleasant  recollections,  as  well  as  of  many  false  judgments, 
which,  although  not  commonly  considered  as  dehria,  are  no 
less  aberrations  from  sound  sense.  When  any  accident  or 
calamity  happens  to  us,  so  as  to  excite  some  strong  passion, 
every  thing  which  afterwards  brings  it  suddenly  to  our  re- 
collection occasions  nearly  the  same  powerful  emotion  as 
happened  at  first.  Thus,  suppose  a  person  to  have  been 
much  frightened  and  hurt  by  some  fierce  animal,  the  sight 
of  a  similar  one  occurring  at  any  period  of  life  afterwards 
will  often  excite  alarm  in  the  mind,  even  although  die  ani- 
mal should  be  tame  and  secured. 

The  imagination  is  a  faculty  of  a  purely  intellectual  na- 
ture, yet  its  effects  upon  the  body  are  very  remarkable. 
When  the  mind  is  stored  with  ideas,  either  obtained  from 
the  perception  of  external  objects,  or  from  the  operation  of 
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its  own  powers,  it  possesses  the  fiienlty  of  eombiniiig  these 
ideas  in  yarious  formsy  and  of  disposing  them  in  new  trains, 
different  from  those  in  which  they  were  originaHy  received. 
This  constitutes  the  imagination,  which  thus  becomes  the 
source  of  a  new  set  of  feelings,  often  more  powerful  than 
those  immediately  deriyed  firom  the  direct  impressions  of 
external  objects. 

The  power  of  imagination  is  exercised  principaHy  in  com* 
bining  yarious  new  assemblages;  in  formmg,  at  our  wiU,  with 
a  sort  of  delegated  omnipotence,  not  a  single  uniyerse 
merely,  but  a  new  and  yaried  one,  with  eyery  succession  of 
thought.  The  materiab  of  which  we  form  them  exist  in- 
deed in  eyery  mind — but  only  as  the  stones  exist  shapeless 
in  the  quarry,  that  require  little  more  than  mechanic  labour 
to  convert  them  into  common  dwellings,  but  that  rise  into 
pakces  and  temples  only  at  the  command  of  architectural 
genius* 

Indistinct, 

In  Tulgar  bosoms,  and  unnoticedi  lie 
Hiese  pleasing  stores,  unless  die  casual  force 
Of  things  external  prompt  the  heedless  mind  j 
To  recognize  her  wealth.    But  some  there  are 
Conscious  of  nature,  and  the  rule  which  man 
O'er  nature  holds ;  some  who,  within  themselves 
Retiring,  from  the  trivial  scenes  of  chance 
And  momentaiy  passion,  can  at  will 
Call  up  these  fair  exemplars  of  the  mind; 
Review  their  features;  scan  the  secret  laws 
Which  hind  them  to  each  other;  and  display 
By  forms,  or  sounds,  or  colours,  to  the  sense 
Of  all  the  world  their  latent  charms. 


But  the  chief 

Are  poets;  eloquent  men,  who  dwell  on  earth 

To  clothe  whatever  the  soul  admires  or  loves 

With  language  and  with  numhers.     Hence  to  these 

A  field  is  open'd,  wide  as  Nature's  sphere ; 

Nay  wider;  various  as  the  sudden  acts 

Of  human  wit,  and  vast  as  the  demands 

Of  human  will.    The  bard,  nor  length,  nor  depth, 

Nor  place,  nor  form  controls.    To  eyes,  to  ears. 

To  eveiy  organ  of  the  copious  mind, 

He  ofiVneth  all  its  treasures.     Him  the  hours, 

Xhe>0ea8OOB  him  obey;  and  ehangefol  Time 
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Sees  him  at  will  keep  measure  with  his  flight, 
At  will  outstrip  it.    To  enhance  his  toil, 
He  smnmoneth  from  the  uttermost  extent 
Of  things  which  God  hath  taught  him,  every  form 
Auxiliar,  every  power ;  and  all  heside 
Excludes  imperious.     His  prevailing  hand 
Gives  to  corporeal  essence  life  and  sense, 
And  every  stately  function  of  the  soul; 
The  soul  itself  to  him  obsequious  lies 
Like  matter's  passive  heap;  and,  as  he  wills, 
To  reason  and  affection  he  assigns 
Their  just  alliances,  their  just  degrees; 
Whence  his  peculiar  honours,  whence  the  race 
Of  men  who  people  his  delightful  world, 
Men  genuine  and  according  to  themselves. 
Transcend  as  far  the  uncertain  sons  of  earth, 
As  earth  itself  to  his  delightful  world 
The  palm  of  spotless  beauty  doth  resign." 
Pleatureg  of  the  ImagkuUion,  B.  iv.,  4to.  ed.  1772,  ▼.  66 — 130. 

Imagination  is  a  mental  power,  of  extensive  influence,  and 
capable  of  being  turned  to  important  purposes  in  the  cul- 
tivation of  individual  character.  But,  to  be  so,  it  must  be 
kept  under  the  strict  control  both  of  reason  and  of  virtue. 
If  it  be  allowed  to  wander  at  discretion,  through  scenes  of 
imagined  wealth,  ambition,  frivolity,  or  pleasure,  it  tends  to 
withdraw  the  mind  from  the  important  pursuits  of  Ufe,  to 
weaken  the  habit  of  attention,  and  to  impair  the  judgment. 
It  tends,  in  a  most  material  manner,  to  prevent  the  due  ex- 
ercise of  those  nobler  powers  which  are  directed  to  the  cul- 
tivation both  of  science  and  virtue  (£)• 

The  power  of  reason  is  unquestionably  the  most  impor- 
tant by  far  of  those  faculties  which  are  comprehended  under 
the  general  title  of  intellectual.  It  is  on  the  right  use  of  this 
power  that  our  success  in  the  pursuit  both  of  knowledge  and 
of  happiness  depends;  and  it  is  by  the  exclusive  possession 
of  it  that  man  is  distinguished,  in  the  most  essential  re- 
spects, from  the  lower  animals.  It  is,  indeed,  from  their 
subserviency  to  its  operations,  that  the  other  faculties,  which 
have  been  already  alluded  to,  derive  their  chief  value  (e). 

(b)  See  Stew.  Phil,  of  the  Human    of  the  Human  Mind. 
Mind,  vol.  1,  ch.  7 ;  and  Dr.  Brown's       (c)  See  Stew.  Phil,  of  the  Human 
valuable  l^ectures  on  the  Philosophy    Mind,  vol.  2. 


OF  THB  FACULTIES  OF  THB  HUMAN  MIND.         XXXlil 

The  word  reason  itself  is  far  from  being  precise  in  its  mean- 
ing, it  is  commonly  used  to  denote  that  power  by  which  we 
distinguish  tfuthfrom  falsehood,  and  right  from  wrong;  and 
by  which  we  are  enabled  to  combine  means  for  the  attain- 
ment of  particular  ends.  The  direct  office  of  this  faculty  is 
to  trace  out  the  natural  coincidences  or  disjunctions  between 
things  and  ideas,  and  to  connect  or  separate  them  by  pro- 
per relations;  for  it  is  a  just  perception  of  the  natural  con- 
nexion and  congruity,  or  of  the  natural  repugnancy  and  in* 
eongruity  of  our  ideasj  that  shews  a  sound  mind,  and  con- 
stitutes real  knowledge* 

The  defects  of  judgment  do  not  always  arise  from  any 
fault  in  the  faculty  of  reason,  but  frequently  from  the  mate- 
rials upon  which  the  judgment  is  founded;  from  a  want  of 
sufficient  facts ;  fnnn  a  too  hasty  examination  of  one^  or  any 
number  of  them;  fi^m  not  recollecting  all  the  chain  of  ana- 
logies, or  the  different  links  of  relation,  by  which  the  various 
parts  of  evidence  or  facts  are  connected  with  the  general  con- 
dnsion,  or  fit>m  the  interference  of  matters  of  belief,  prepos- 
sessions, prejudices,  or  passions.  Every  person,  even  of  die 
soundest  mind,  is  liable  to  incorrect  judgment  if  he  speaks  on 
a  subject  with  which  he  is  not  sufficiently  acquainted,  or  if  he 
attempts  to  give  an  opinion  on  a  point  which  requires  for  its 
decision  more  facts  than  are  laid  before  him ;  for  it  is  evident 
that  the  judgment  in  such  cases  is  founded  on  a  partial  view 
of  the  subject,  and  many  facts  which  are  not  examined  may 
stand  in  opposition  to  the  general  conclusion  or  judgment 
he  forms. 

A  too  hasty  examination  of  any  number  of  facts  on  which 
a  question  hinges,  produces  nearly  the  same  eflfect  as  a  want 
of  sofficient  evidence.  The  mind  of  every  person  requires 
to  be  habituated  to  dwell  for  a  certain  length  of  time  on 
each  &ct  which  has  any  relation  to  the  question,  and  whidi 
is  consequently  of  use  in  forqaing  a  judgment.  This  habit 
is  to  be  gained,  in  most  cases,  by  education. 

It  must  be  evident  that  judgment  depends  greatly  on  the 
goodness  of  memory.  A  person  who  forgets  the  data  of 
any  sci^ice,  is  constantly  liable  to  draw  incorrect  conclu- 
sions conceniing  those  parts  of  it  which  have  any  relation 
to  the  data  that  are  forgotten. 
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Among  the  frequent'  causes  of  incorrect  judgment,  the 
prepossessions,  prejudices,  and  passions  of  men,  are  to  be 
enumerated,  for  in  such  cases  the  various  facts  will  be  exa- 
mined, as  much  by  their  relation  to  the  various  desires  and 
aversions  which  predominate  in  the  mind,  as  by  their  rela- 
tion to  the  general  question. 

Erroneous  judgments  frequently  arise  from  the  diseases 
of  the  external  senses,  from  diseases  of  the  body  prevent- 
ing the  due  agency  of  external  objects,  from  the  causes 
which  derange  attention,  mental  perception,  and  memory, 
and  the  faculty  we  possess  of  abstracting  and  compounding 
thoughts. 

Besides  the  intellectual  faculties,  or  the  powers  of  the 
understanding,  we  are  acquainted  with  a  variety  of  phasr 
nomena,  which  are  said  to  take  place  within  our  minds;  or 
which,  to  speak  more  philosophically,  are  the  subjects  of 
pur  consciousness — such  are  all  the  passions,  desires,  anxie* 
ties,  hopes,  and  fears,  which  constitute  the  happiness  and 
misery  of  human  life.  As  all  these  phsenomena  are  known 
to  us  through  the  same  medium  as  the  operations  of  the 
understanding,  they  are,  for  that  reason,  termed  affections 
of  the  mind,  or  of  the  soul.  By  writers  on  the  philosophy  of 
the  human  mind,  they  are  all  included  under  the  terms '  active 
and  moral  powers,'  and  are  subdivided  into  two  orders:  the 
^rst  of  which  may  be  termed  passions  or  emotions ;  consist- 
ing of  phaenomena,  which  areattended,  for  the  most  part, 
with  a  strong  and  vehement  impression  on  the  mind,  and  do 
not  immediately,  or  necessarily,  excite  to  any  particular  ac- 
tion; such  are  hope,  fear,  joy,  love,  ambition,  sorrow,  re- 
gret, remorse,  surprise,  wonder,  and  the  like.  The  second 
order  comprises  the  bodily  appetites  or  propensities,  hun** 
ger,  thirst,  and  the  sexual  passion,  and  also  all  those  de- 
sires or  aversions  whose  aim  is  something  more  remotie 
from  sensible  objects ;  such  as  the  desire  of  knowledge^  o^ 
curiosity;  the  desire  of  possession,  or  covetousness;  the 
love  of  power;  and,  in  short,  all  those  principles  which 
fifford  the  most  common  incentives  to  activity  and  exer- 
tion (rf). 

(J)  See  Stewart  on  the  Active  and  Moral  Powers  of  Man,  2  vols.  8vo. 


OF  THE  FACU£TI£S  OF  THE  HUMAN  MIND.  ' XXXV 

E^ery  man  is  conscious  of  a  power  to  detennine  in  things 
which  he  conceiyes  to  depend  upon  his  determination.  To 
this  power  we  give  the  name  of  wiU;  and,  as  it  is  usual,  in 
the  operations  of  the  mind,  to  give  the  same  name  to  the 
power  and  to  the  act  of  that  power,  the  term  will  is  often 
put  to  signify  the  act  of  determining,  which,  more  properly, 
is  called  voliiian. 

Volition,  therefore,  signifies  the  act  of  willing  and  deter** 
mining;  and  the  will  is  put  indifferently  to  signify  either  the 
power  of  willing  or  the  act.  It  may  be  briefly  defined  the 
determination  of  the  mind  to  do,  or  not  to  do,  something 
which  we  conceive  to  be  in  our  power.  Every  act  of  the 
will  must  have  an  object — the  immediate  object  of  will  must 
be  some  action  of  our  own — such  object  must  be  something 
which  we  believe  to  be  in  our  power,  and  to  depend  upon 
our  win.  A  man  may  desire  to  make  a  visit  to  the  moon« 
but  he  cannot  in  his  senses  determine  to  do  it,  because  he 
knows  it  is  not  in  his  power. 

When  we  will  to  do  a  thing  immediately,  the  volition  is 
accompanied  with  an  effort  to  execute  that  which  we  willed, 
and  in  all  determinations  of  the  mind  that  are  of  any  impor* 
tance,  there  must  be  something  iii  the  preceding  state  of  the' 
mind  that  disposes  or  inclines  us  to  that  determination. 
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Of  the  Dejinitions  of  Insanilyi 

OF  all  the  afflictions  to  which  human  nature  is  subject^ 
the  loss  of  reason  is  at  once  the  most  calamitous  and  inter* 
esting,  and  the  most  distressing  in  its  consequences  on  so^ 
cial  happiness,  of  any  to  which  mankind  is  subject.  De* 
prived  of  reason,  the  faculty  by  which  man  is  principally 
distinguished  from  the  beasts  that  perish,  the  human  form 
is  frequently  the  principal  mark  which  he  retains  of  his 
proud  distinction.  His  character,  as  an  individual  of  the 
species,  is  always  perverted — sometimes  annihilated.  His 
thoughts  and  actions  are  diverted  from  their  usual  and  na-» 

c2 
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tural  course.    The  chain  which  connected  his  ideas  in  just 
series  and  mutual  subserviency,  is  severed.     His  feelings 
for  himself  and  others  are  new  and  uncommon*    His  attach- 
ments are  converted  into  aversions,  and  his  love  into  hatred. 
The  affections  which  dignify  the  human  character  are  weak- 
ened or  abolished  by  insanity;  which  is  frequently  shewn  not 
only  by  a  mere  state  of  apathy  towards  those  who  formerly 
claimed  the  tenderest  regards,  but  often  an  implacable  hatred, 
or  rancorous  hostility,  is  kindled  against  the  ties  of  consan* 
guinity  or  the  objects  of  friendship.  Viewed  through  this  mor- 
bid medium,  the  dearest  friends  appear  as  enemies,  the  off*- 
spring  seeks  to  kill  the  author  of  his  being,  the  parent,  medi- 
tates the  destruction  of  his  child.     His  consciousness  even  is 
not  unfrequently  alienated,  insomuch,  that  with  equal  proba* 
bility  he  may  fiuicy  himself  a  deity,  an  emperor,  or  a  mass  of 
inanimate  matter.  Once  the  ornament  and  life  of  society,  he 
is  now  become  a  stranger  to  its  pleasures,  or  a  disturber  of  its 
tranquillity.    Impatient  of  restraint,  and  disposed  to  expend 
the  unusual  effervescence  of  his  spirits  in  roving  and  turbu- 
lence, coercion  of  the  mildest  kind  adds  fury  to  his  delirium, 
and  colours  with  jealousy  or  suspicion  every  effort  of  friendly 
or  professional  interest  in  his  fate.     His  personal  liberty  is 
at  length  taken  from  him;  and  taken  from  him,  perhaps,  by 
his  nearest  relative  or  dearest  friend ;  retaining  his  original 
sensibility,  or  rendered  more  acutely  sensible  by  opposition 
to  his  will,  and  deprivation  of  his  usual  gratifications,  co- 
operating with  a  morbid  excitement  of  his  nervous  functions, 
he  gives  himself  up  to  all  the  extravagances  of  maniacal 
fiiry,  or  sinks,  inexpressibly  miserable,  into  the  lowest  depths 
of  despondence  and  melancholy.    If  the  former,  he  resem- 
bles in  ferocity  the  tiger,  and  meditates  destruction  and  re- 
venge.   If  the  latter,  he  withdraws  from  society,  shuns  the 
pk>ts  and  inveiglements  which  he  imagines  to  surround  him, 
and  fiuicies  himself  an  object  of  human  persecution  and 
treachery,  or  a  victim  of  divine  vengeance  and  reprobation. 
To  this  melancholy  train  of  symptoms,  if  not  early  and  judi- 
ciously treated,  idiotism,  or  a  state  of  the  most  abject  de- 
gradation in  most  instances  sooner  or  later  succeeds.     The 
figure  of  the  human  species  is  now  all  that  remains  to  him; 


DEFINITIONS  OF  INSANITY.  XXXvU 

and^  like  the  rums  of  a  once  magnificent  edifice*  it  cmlj 
serves  to  remind  us  of  its  former  dignity  and  grandeur,  and 
to  awaken  our  gloomiest  reflections — our  tenderest  regret 
for  the  departure  of  the  highest  attribute  of  man. 

It  is  a  matter  of  great  unportance  to  fix  the  definition  and 
characters  of  insanity  with  such  precision  as  to  render  the 
practical  application  of  just  principles  on  the  subject  a  mat- 
ter of  certainty  (e).  The  imputation  of  insanity  to  any  indiTi- 
dual  brings  after  it  the  most  serious  consequences;  as  it 
subjects  him  in  the  best  regulated  communities,  to  the  loss 
of  the  common  privileges  of  a  man  and  a  citizen;  and,  in 
certain  states  of  society,  and  during  the  prevalence  of  cer- 
tain opinions,  is  followed  by  subjection  to  the  lowest  degra- 
dation,  to  utter  contempt,  to  horror,  and  even  to  cruelty. 
As  soon  as  a  man  has  been  declared  insane,  it  has  too  often 
happened  that  he  has  not  only  been  excluded  from  the  com- 
mon enjojrments  of  society,  but  cut  off*  from  all  that  consi- 
deration and  tenderness  by  which  comfort  is  preserved,  and 
has  been  committed  to  the  custody  of  persons  who  had  no 
interest  in  his  recovery  or  welfare,  and  from  whom  no  duti- 
ful line  of  conduct  was  exacted  or  expected.  The  rash  ap- 
pfication  of  such  an  imputation,  is  an  event,  the  possibility 
of  which,  under  these  circumstances,  cannot  be  thought  of 
without  horror.  But,  even  under  the  prevalence  of  the 
most  humane  prmciples,  and  discriminating  treatment  of  the 
different  descriptions  of  insane  subjects,  the  question  does 
not  lose  its  importance — When  ought  any  individual  to  be 
pronounced  insane? 

Human  minds  are  so  diflferently  constituted,  their  excel- 
lencies and  defects  are  so  often  and  so  strangely  Mended, 
and  contrasts  so  striking  present  themselves  in  the  mental 
features  of  the  same  individuals;  the  gradations  of  mental 
qualities  and  mental  states,  are  likewise  so  numerous,  and 
difficult  to  separate  from  one  another,  that  this  question  is 
as  hard  as  it  is  momentous  to  solve. 

In  endeavouring  to  define  insanity,  we  meet  with  difficul- 
ties which  are  peculiar  to  itself,  since  there  is  a  want  of  an 
entire  coincidence   in    sentiment   respecting  the  precise. 

(i?)  See  pott,  Cbap.  III.,  pp.  35 — 47. 
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standard  of  mental  health;  and  until  such  standard  be 
agreed  on  by  universal  consent^  the  deviations  from  it  can- 
not of  course  be  pointed  out  with  that  decision  and  accu- 
racy,  which  correct  definitions  demand ;  and  accordingly  we 
find  that  many  writers  upon  this  subject  have  declined  alto- 
gether the  attempt  to  give  any  definition  of  it,  whilst 
others  have  not  been  deterred  by  the  di£Sculties  which  they 
have  to  encounter. 

As  men  difier  greatly  in  the  soundness  and  force  of  their 
judgment,  so  it  may  be  proper  here  to  ascertain  more  pre- 
cisely what  error  or  imperfection  of  our  judging  faculty  is  to 
be  considered  as  morbid,  and  to  admit  of  the  appellations 
of  delirium  and  fatuity.  In  doing  this,  the  morbid  errors 
of  judgment  will  be  first  considered  under  the  general  ap- 
pellation of  delirium,  which  has  commonly  been  employed 
to  denote  every  mode  of  such  error. 

As  our  judgment  is  chiefly  exercised  in  discerning  and 
judging  of  the  several  relations  of  things,  delirium  has  been 
defined  to  be — in  a  person  awake,  a  false  or  mistaken 
judgment  of  those  relations  of  things  which,  as  occurring 
most  frequently  in  life,  are  those  about  which  the  generality 
of  men  form  the  same  judgment;  and  particularly  when  the 
judgment  is  very  different  from  what  the  peraon  himself  had 
before  usually  formed.  The  perceptions  of  men  are  nearly 
similar;  for  this  reason,  there  is  also  a  similarity  in  the  per- 
ception of  relation.  Simple  perceptions,  and  their  relations, 
are  the  materials  on  which  the  intellect  is  exercised.  They 
are  laid  up  in  the  mind  by  associations,  and  it  is  in  follow- 
ing these  associations,  that  the  mind  brings  back  before  it 
the  relations  which  it  is  to  judge  of;  but,  if  the  perception 
of  relations  is  similar,  so  will  the  associations  be  in  conunon 
with  the  most  part  of  men;  and  as  the  perceptions,  rela^ 
tions,  and  associations,  are  founded  on  the  nature  of  things, 
so  the  judgments  of  men  will  be  similar,  and,  in  the  exercise 
of  it,  they  will  follow  the  same  train  of  associations.  Not- 
withstanding this  similarity,  there  may  be  a  great  diversity 
in  the  judgments  of  men — from  want  of  perceptions;  from 
some  difference  in  perceptions,  especially  complex;  firom  a 
great  difference  in  the  number  of  relations  marked,  and 
their  exactness ;  and,  lastly,  from  the  number  and  variety  of 
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allBsociations:  whence  a  diflferent  state  of  the  mind  in  di& 
ferent  individuals,  or  at  different  times.  But,  at  the  same 
tiihe,  there  are  so  many  ciroumstances  of  human  life  in  com- 
mon to  all  men,  that  there  must  he  so  much  similarity  as  to 
establish  a  common  s^nse,  that  is,  perceptions,  relations, 
associations,  and  judgments,  in  which  all  agree;  and  when 
any  particular  man  difiers  from  all  others  in  these  respects, 
we  say,  he  is  not  in  his  senses,  but  insane  (/)• 

Another  circumstance  attending  delirium  is  an  emotion 
or  passion j  sometimes  of  the  angry,  sometimes  of  the  timid 
kind;  and,  from  whatever  cause  in  the  perception  or  judg^i 
ment,  it  is  not  proportioned  to  such  cause,  either  in  the 
manner  formerly  customary  to  the  person  himself,  or  in  the 
manner  usual  with  the  generality  of  other  men.  It  is  true 
that,  from  various  circumstances,  the  estimate  of  good  and 
evil  i&  very  different  in  different  men;  but  still,  with  a 
great  degree  of  latitude,  there  is  a  measure  or  some  limits 
established.  Nothing  is  more  common  than  to  say,  that  a 
man,  under  a  violent  passion,  is  quite  mad,  and  does  not 
know  what  he  does;  but,  fturther,  though  such  a  state  of 
violent  passion  may  be  a  temporary  state  of  madness,  yet, 
if  it  arises  from  present  and  very  evident  circumstances, 
which  would  excite  the  same  passion,  though  not  in  the 
same  degree,  in  another  person,  and  when  at  the  same  time 
it  is  transitory,  it  is  not  considered  as  a  disease ;  and  then 
only,  when  the  cause  of  it  is  not  evident,  or  when,  even  to 
an  evident  cause,  it  is  greatly  disproportioned,  and  espe* 
daily,  or  almost  only,  when  the  immoderate  passion  is  con- 
nected with  the  incoherence  of  perceptions,  relations,  asso- 
dations,  and  judgment,  which  have  been  mentioned,  can 
insanity  be  considered  as  being  present.  Delirium,  then,  may 
be  more  shortly  defined— in  a  person  awake,  a  £Eilse  judg- 
ment arising  from  perceptions  of  imagination^  or  from  false 
recollection,  and  commonly  producing  disproportionate  emo- 
tions ig). 

With  this  mistaken  judgment  of  relations,  there  is  fre- 
quently joined  some  false  perception  of  external  objects, 

(/)  See  Dr.  CuUen's  Works,  edited  by  Dr.  Thompson,  2  vol.  pp.  5 10, 5 1 1 . 

{(f)  Id.  pp.  511,  512. 
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without  any  evident  fault  in  the  organs  of  sensei  and  which 
aeems^  therefore,  to  depend  upon  an  internal  cause;  that  is, 
upon  the  unaginationy  arising  from  a  condition  in  the  brain» 
jiresenting  objects  which  are  not  actually  present.  Such 
fake  perceptions  must  necessarily  occasion  a  delirium,  or 
an  erroneous  judgment,  which  is  to  be  considered  as  the 
disease. 

Another  circumstance,  commonly  attending  delirium,  is  a 
very  unusual  association  of  ideas.  As,  with  respect  to  most 
of  the  affairs  of  common  life,  the  ideas  laid  up  in  the  me** 
mpry  are,  in  most  men,  associated  in  the  same  manner;  so, 
a  very  unusual  association,  in  any  individual,  must  prevent 
his  forming  the  ordinary  judgment  of  those  relations  which 
are  the  most  common  foundation  of  association  in  the  me* 
mory;  and|  therefore,  this  unusual,  and  commonly  hurried 
association  of  ideas,  usually  is,  and  may  be  considered  as  a 
part  of  delirium.  In  particular,  it  may  be  considered  as 
a  certain  mark  of  a  general  morbid  affisction  of  the  intellecr 
tual  organs,  it  being  an  interruption  or  perversion  of  the 
ordinary  operations  of  memory,  the  common  and  necessary 
foundation  of  the  exercise  of  judgment. 

All  the  powers  of  the  mind  are  as  liable  to  be  afiected 
with  various  diseases,  as  those  of  the  body;  and  may  be  en- 
feebled at  the  same  time  in  all  or  some  of  their  powers,  or 
in  a  single,  power.  A  sound  mind  supposes  an  existence  of 
all  the  mind's  feelings  and  intellectual  powers  in  a  state 
of  vigoiv,  and  under  the  subordination  of  the  judgment, 
which  is  designed  by  nature  to  be  the  governing  or  control- 
ling principle.  And  thus  constituted,  the  mind  is  said  to 
be  in  a  state  of  order  or  arrangement.  It  often  happens 
th.at  this  order  or  arrangement  is  slightly  broken  in  upon 
by  natural  constitution,  or  some  corporeal  affection;  but  so 
long  as  the  irregularity  does  not  essentially  interfere  with 
the  mental  health,  it  is  no  more  attended  to  than  slight  irre- 
gularities or  disquietudes  of  the  body.  Yet,  whenever  it 
becomes  serious  and  compUcated,  it  amounts  to  a  disease, 
and  the  mind  is  said,  and  most  correctly  so,  to  be  deranged 
or  disordered.  This  derangement  may  proceed  from  a  mor- 
bid  state  of  any  of  the  intellectual  or  any  of  the  impassioned 
faculties  of  the  mind,  for  the  perception  may  not  correctly 
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dmrey  tbe  ideas  we  reeeire  by  the  external  senses,  or  the 
judgmeDt  may  lose  its  power  of  discrinunating  them,  or 
the  memory  may  not  retain  them ;  or  the  imagination  or  the 
pamons  may  be  in  a  state  of  unruly  excitement ;  all  which 
win  lay  a  foundation  for  different  kinds  or  genera  of  dis- 
eases, and,  in  fact,  form  the  foundation  of  that  now  under 
consideration.    An  attentive  examination  into  the  habits  of 
an  insane  person  will  shew,  fir^t,  that  the  judgment  and  the 
perception  are  both  injured  during  the  existence  of  insanity; 
and  next,  that  though,  from  a  violent  or  complicated  state 
of  the  disease,  the  morbid  condition  often  extends  to  some 
other,  or  even  to  all  the  other  mental  faculties,  yet  it  does 
not  necessarily  or  essentially  extend  to  them ;  for  a  madman 
may  be  furious  or  passionate,  yet  every  madman  is  not  so; 
his  memory  may  fail,  or  his  attention  be  incapable  of  fixing 
itself,  or  his  imagination  be  wild  and  extravagant ;  but  these 
do  not  always  occur.    The  fiu^ulties,  however,  of  the  judg- 
ment  and  the  perception  are  aflfected  in  every  case,  though 
they  are  not  always  equally  affected  at  one  and  the  same 
time;  for  the  mwbid  power  seems,  for  the  most  part,  unac- 
countably to  shift  in  succession  from  one  to  the  other,  so  as 
ultimately  to  leave  the  judgment,  and  alternately  the  percep- 
tion, free,  or  nearly  free,  frt>m  all  estrangement  whatever; 
the  disease  being,  however,  always  accompanied  with  irre- 
gular remissions,  and  often  with  such  a  diminution  of  sen- 
sibility, that  the  patient  is  uninfluenced  by  the  effects  of 
cold,  and  hunger,  and  very  generally  unsusceptible  of  febrile 
miasm  (A).    Thus,  a  madman  will  often  mistake  one  person 
who  is  introduced  to  him  for  another,  and,  under  the  in- 
fluence of  this  mistake,  will  reason  correctly  concerning  him; 
and  although  he  may  have  been  for  years  his  next  neighbour, 
win  ask  him  when  he  came  from  China  or  the  East  Indies, 
by  what  ship  he  returned  home,  and  whether  his  voyage  has 
been  successful.     In  an  which  the  error  may  be  that  of  the 
perception  alone.     But  if,  as  is  frequently  the  case,  the 
patient  address  his  visitor  by  his  proper  name,  he  gives  a 
ground  for  beUeving  that  he  perceives  him  aright,  and  that 

(A)  See  Dr.  Good's  Study  of  Medidne,  edited  by  Cooper,  4  vol.  p.  71. 
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the  error  is  that  of  the  judgment^  which  thus  unites  incon<- 
gruous  ideas,  applying  a  visionary  history  to  a  real  and 
identified  person.  At  another  time,  he  may,  from  the  first, 
perfectly  recognise  the  individual  so  presented  to  him;  and, 
to  prove  his  recollection  and  the  correctness  of  his  percep- 
tion, may  nm  over  a  long  Ust  of  his  relations,  and  a  long 
string  of  anecdotes  respecting  his  former  life,  after  which 
he  may  suddenly  start,  and,.look]ng  at  the  visitor's  walking- 
stick,  tell  him  that  that  dra'wn  sword  will  never  save  him 
from  destruction,  nor  all  the  men  that  slept  with  him  the 
flight  before;  that  his  rival  is  now  pushing  forward  with  all 
speed,  on  a  black  horse,  with  a  large  army  behind  him,  and 
that  to-morrow  he  will  fight  and  lose  his  crown  (i). 
r  The  next  author  quoted  appears  to  take  quite  an  oppo- 
site view  of  the  subject,  and  observes,  that  it  will  be  found 
requisite,  in  attempting  to  define  or  form  a  correct  idea  of 
the  nature  of  madness,  to  exclude  all  reference  to  the  state 
of  the  judging  or  reasoning  fisLCulty.  Indeed,  the  more  he 
reflected  on  this  subject,  the  more  nearly  he  approached  to 
A  conviction,  that  the  judging  faculty  is  in  nowise  involved 
in  the  calamity;  that  no  defect  of  the  reasoning  power  con- 
stitutes any  part  of  madness.  Men,  indeed,  arrive  every 
day  at  such  diversities  of  opinion  from  the  same  data«  that 
it  seems  impossible,  by  any  rule  or  criterion,  to  define  the  limit 
of  error  which  might  be  allowed  without  consigning  the  indi- 
vidual to  the  imputation  of  insanity.  He  also  excludes  from 
the  characteristics  of  madness  any  primary  derangement  of 
the  emotions  or  passions.  Neither  can  madness  be  said  to 
consist  chiefly  and  essentially  in  any,  error  or  defect  of  the 
power  of  perception,  distinctly  considered,  since  lunatics  in 
general  have  very  acute  perception,  and  distinguish  very 
clearly  and  correctly  the  persons  and  objects  that  surround 
them.  He  concludes,  that  the  faculties  of  the  mind,  to  which 
our  chief  attention  must  be  directed  in  investigating  the 
nature  of  madness,  are  memory  and  imagination,  or  reverie; 
and,  in  fact,  that  the  habit  which  characterises  a  lunatic,  is 
that  of  confounding  the  results  of  these  two  mental  opera- 

(0  Dr.  Good  8  Study  of  Medicine,  edited  by  Cooper,  4  vol.  p.  72. 
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tkms,  aad  mistaking  the  ideas  of  reverie  for  tke  impreasioiis 
of  memory  and  reflection  (j). 

The  two  authors  next  quoted  consider  madness  as  a  dis- 
ease of  the  imagination.  Thus,  one  observes — *'  AQ  mad- 
ness is  a  disease  of  an  injured  imagination,  which  derives  its 
origin  firom  the  mind,  having  been  too  long  a  time  fixed  on 
any.  one  object  (it)."  And  the  others— *'  Deluded  imagina- 
iian  is  not  only  an  indisputable,  but  an  essential  diiaracter 
of  madness,  (that  is,  without  which,  all  accidental  symptoms 
being  removed  from  our  thoughts,  we  have  no  idea  what- 
ever remaining  annexed  to  that  sound),  and  precisely  dis- 
criminates this  from  all  other  animal  disorders;  or,  that  man 
and  that  man  alone  is  properly  mad,  who  is  fully  and  unal- 
terably persuaded  of  the  existence  or  of  the  appearance  of 
any  thing,  which  either  does  not  exist  or  does  not  actually 
appear  to  him,  and  who  behaves  according  to  such  erroneous 
persuasion  (/)•'* 

The  mind,  in  a  healthy  state,  possesses  the  peculiar  power 
of  arresting  or  changing  the  train  of  its  thoughts  at  plea- 
sure, of  fixing  the  attention  upon  one,  or  transferring  it  to 
another,  of  changing  the  train  into  something  which  is  ana- 
logous to  it,  or  of  dismissing  it  altogether.  A  recent  author 
observes,  that  **  this  power  is,  to  a  greater  or  less  degree, 
lost  in  insanity ;  and  the  result  is  one  of  two  conditions — 
Either  the  mind  is  entirely  under  the  influence  of  a  single 
impression,  without  the  power  of  varying  or  dismissing  it, 
and  comparing  it  with  other  impressions ;  cur  it  is  left  at  the 
mercy  of  a  chain  of  impressions  which  have  been  set  in  mo- 
tion, 4md  which  succeed  one  another  according  to  some 
principle  of  connexion,  over  which  the  individual  has  no 
control.  In  both  cases,  the  mental  impression  is  believed 
to  have  a  real  and  present  existence  in  the  external  world ; 
and  this  false  belief  is  not  corrected  by  the  actual  state  of 
things  as  they  present  themselves  to  the  senses,  or  by  any 
facts  or  considerations  which  can  be  communicated  by  other 
sentient  beings.    Of  the  cause  of  this  remarkable  deviation 

ij)  Dr.  Pricbard  on  DiscaMs  of       {k)  Dr.  Mead's  Works,  p.  618. 
the  Nervous  Systei'.i,  pp.  1 19 — 123.  {I)  Dr.  Battie  on  Madness,  pp.  5, 6. 
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from  the  healthy  state  of  the  mental  fanctioii8>  we  know 
nothing.  We  may  trace  its  connexion  with  concomitant 
rircumstances  in  the  bodily  functionst  and  we  may  investi- 
gate certain  effects  which  result  from  it;  but  the  nature 
of  the  change,  and  the  manner  in  which  it  is  produced,  are 
among  those  points  in  the  arrangement  of  the  Almighty 
Creator  which  entirely  elude  our  researches. 

It  appears  that  there  is  a  remarkable  analogy  between  the 
mental  phenomena  in  insanity  and  in  dreaming,  and  that 
the  leading  peculiarities  of  both  conditions  are  referable  to 
two  heads— 

1.  The  impressions  which  arise  in  the  mind  are  believed 
to  be  real  and  present  existences;  and  this  belief  is  not 
corrected  by  comparing  the  conception  widi  the  actual  state 
of  things  in  the  external  worid. 

S.  The  chain  of  ideas  or  images  which  arise,  follow  one 
another  according  to  certain  associations,  over  which  the 
individual  has  no  control;  he  cannot,  as  in  a  healthy  state, 
vary  the  series,  or  stop  it  at  will. 

In  the  numerous  forms  of  insanity  we  shall  see  these  char- 
acters exhibited  in  various  degrees,  but  we  shall  be  able  to 
trace  their  influence  in  one  degree  or  another  through  aH  the 
BBodifications ;  and  in  the  higher  states,  or  what  we  call  maaia, 
we  see  them  exemplified  in  the  same  complete  maimer  as  in 
dreaming.  TKe  maniac  fancies  himself  a  king,  possessed  of 
boundless  power,  and  surrounded  by  every  form  of  earthly 
splendour,  and,  with  all  his  bodily  senses  in  their  perfect  ex- 
ereise,  his  hattucination  is  in  no  degree  corrected  by  the  sight 
of  his  bed  of  straw,  and  all  the  horrors  of  his  cell(ni). 

Dr.  Spur^heim  has  given  the  following  definition — "  In- 
sanity is  an  aberration  of  any  fiensation  or  intellectual  power 
firom  the  healthy  state,  without  being  able  to  distinguish  the 
diseased  state ;  and  the  aberration  of  any  feeling  from  the 
state  of  health,  without  being  able  to  distinguish  it,  or 
without  the  influence  of  the  will  on  the  actions  of  the  feel- 
ing.   In  other  words,  the  incapacity  of  distinguishing  the 

(m)  Inquiries  concerning  the  Intellectual  Powers,  by  Dr.  Aberorambie^ 
pp.  306—^07,  drd  Ed. 
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functions  of  tbe  ndnd,  and  the  irresistibility  of  our 
actions,  constitute  insanity  (n).** 

Aberration  of  any  sensation  or  intellectual  power  is  so  in- 
cident to  all  men,  that  it  cannot  constitute  insanity*  Hence 
some  have  made  this  distinction,  that  in  the  insane  the 
aberrations  are  totally  unperceived.  £ven  this,  however, 
fails  to  afford  us  a  sure  diagnostic.  Maniacal  aberrations 
of  judgment  seem  only  a  greater  degree  and  a  more  unac- 
countable form  of  that  ignorance  of  ourselves^  our  motives^ 
our  character,  and  the  relations  in  which  we  stand  to  others, 
which  abounds  among  mankind.  And  with  regard  to  tbe 
irresistible  aberrations  of  feeling  of  the  maniac,  he  is  very 
far  from  being  unconscious  of  their  existence  and  influence* 
The  following  definition,  although  it  does  not  present  to  tiie 
mind  the  striking  image  of  insanity,  has  been  lately  proposed 
as  more  nearly  designating  all  cases  of  this  malady  than  any 
other  which  has  been  given : — ''  A  continued  impetuosity 
of  thought,  which  totally  unfits  a  man  for  judging  and  act« 
ing  with  the  composure  requisite  for  the  maintenance  of  the 
social  relations  of  life.'*  Yet  this  definition  will  only  apply 
with  propriety  in  consequence  of  the  emphasis  to  be  laid  on 
die  word  **  totally."  Upon  this  subject  all  definitions  are 
unsatisfactory.  Words  are  only  aids  to  our  minds  in  giving 
precision  to  our  observations  on  phenomena,  which  must  be 
presented  to  our  actual  view  before  a  conception  of  them 
can  be  formed;  and  this  is  one  of  those  subjects  on  which 
the  words  must  be  numerous,  and  extend  to  the  length  of  an 
historical  description,  before  they  can  communicate  precise 
information  (o). 

Lord  Byron  has  given  the  following  beautifbl  description 
of  madness. 

A  change  came  o'er  the  spirit  of  my  dream. 
The  lady  of  hiB  love; — Oh  she  was  changed 
As  hy  the  sickness  of  the  soul ;  her  mind 
Had  wandered  from  its  dwelling,  and  her  eyes 

(»)  Ohservations  on  the  Deranged    71,72. 
Maoifeatations  of  the  Mmd,  orlnsar       (o)  See  Dr.  Brewster's  Edinburgh 
nity.  London,  1817,  1  vol.  Svo.,  pp.    Encyclopasdia,  art.  Insanity. 
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tliey  had  not  their  own  liistrei  hut  the  look 

Which  18  not  of  the  earth;  she  was  become 
^    '  The  queen  of  a  fantastic  realm ;  her  thoughts 

Were  combinations  of  disjointed  things; 

And  forms  impalpable  and  unperceived 

Of  others'  sight  familiar  were  to  her*s. 

And  this  the  world  calls  phrenzy :  but  the  wise 

Have  a  far  deeper  madness,  and  the  glance 

Of  melancholy  is  a  fearful  gift : 

What  is  it  but  the  telescope  of  truth? 

AVhich  strips  the  distance  of  its  phantasies, 
'  And  brings  life  near  in  utter  nakedness, 

Making  the  cold  reality  too  real. 

The  Dreamt  nU  vii. 

« 

Madness  has  been  defined,  an  intensity  of  idea  causing  ima- 
gination to  be  converted  into  actual  belief;  which  position 
i?  supported  by  the  following  illustration.  Suppose  an  in- 
dividual to  be  present  at  a  theatrical  representation,  let  his 
invagination  be  warmedj  and  his  passions  excited  by  the 
scenes  which  are  presented  to  his  senses.  Let  him  follow 
with  ardour  the  fortunes,  and  engage  with  interest  in  the 
events  connected  with  the  principal  personage  of  the  drama. 
Still  he  has  no  belief  in  the  actual  existence  of  the  fictitious 
character— or  at  least  his  belief,  if  it  does  exist,  is  merely 
momentary,  otherwise  he  would  not  applaud  the  faithful- 
ness of  representation  in  the  actor,  but  the  passion  which 
the  actor  feigns.  Again,  one  individual  admires  the  beauty 
and  fidelity  to  nature  of  the  scenery,  but  he  does  not  there- 
fore suppose  himself  transported  to  the  actual  place  which 
the  scene  represents.  In  other  words  his  heightened  con- 
ception or  imagination  still  stops  short  of  the  pitch  of  over- 
powering his  perceptions.  Suppose,  however,  that  the  vi- 
vidness of  the  representation  should  hurry  the  feelings  and 
exalt  the  fancy  to  such  a  degree  of  intensity,  as  to  break 
into,  and  in  a  manner  overwhelm,  the  usual  order  of  per- 
ceptive ideas;  the  spectator  would  now  be  carried  above  the 
reach  of  reason  or  of  truth,  he  would  actually,  as  a  modem 
writer  expresses  it,  ''  see  Alexander  and  Csesar  before  him 
in  the  persons  of  his  old  familiars,  a  room  illuminated  with 
candles  now  comes  to  him  to  be  the  plains  of  Pharsalia,  or 
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he  believes  that  his  walk  to  the  theatre  has  been  a  voyage 
to  Egypti  and  that  he  lives  in  the  days  of  Anthony  and 
Cleopatra  (p)*" 

There  seems  to  be  more  difficulty  in  fixing  the  meaning 
of  the  terms  '*  unsound  mind^  than  of  even  that  of  insanity, 
and  hence  a  difierence  of  opinion  has  frequently  prevailed 
among  the  most  eminent  of  the  medical  profession,  where  the 
same  evidence  and  facts  seem  to  have  impressed  one  side  with 
the  opinion  that  a  party  is  of  unsound  mind,  and  the  other 
that  he  is  of  sound  mind ;  this  contrariety  has  been  exhibited 
on  various  public  occasions,  and,  with  those  who  cannot  make 
due  allowance  for  discordant  opinions,  must  have  the  effect  of 
lowering  the  evidence  of  medical  men  in  public  estimation,  as 
it  must  sometimes  give  the  common  observer  an  impression 
that  they  appear  more  as  partisans  on  each  side  than  as  dis« 
interested  witnesses  to  state  their  unbiassed  opinions*  The 
cases  (^Lord  Portsmouth  in  18S3,  Mr.  Davies,  die  tea«dealer, 
in  December,  18S9,  and  Miss  Bagster,  in  July,  183^^  may 
be  noticed  in  support  of  the  above  remark. 

This  diversity  of  opinion  thus  exhibited  both  in  the  writ- 
ings and  oral  testimony  of  medical  men  may  probably  be  in 
part  accounted  for  by  the  imperfect  state  of  knowledge 
which  is  said  to  prevail  even  in  their  profession  upon  the 
subject  of  insanity.  Sir  H.  Halford  said — "  We  have  much 
to  learn  on  the  subject  of  mental  derangement;  our  know- 
ledge of  insanity  has  not  kept  pace  with  our  knowledge  of 
other  distempers,  firom  the  habit  we  find  established,  of 
transferring  patients  under  this  malady,  as  soon  as  it  has 
declared  itself,  to  the  care  of  persons  who  too  frequently 
fimit  their  attention  to  the  mere  personal  security  of  their 
patients,  without  attempting  to  assist  them  by  the  resources 
of  medicine.  We  want  facts  in  the  history  of  this  disease^ 
and  if  they  are  carefully  recorded  under  the  observation  of 
enlightened  physicians,  no  doubt,  they  will  sooner  or  later 
be  collected  in  sufficient  number  to  admit  of  safe  and  use- 
ful inductions  (q).'* 

(p)  London  Encydopsedia,  14  Vol.    state  of  Madhouses  taken  in  1816, 
p.  177.  pp.  13,  14. 

(q)  Minutes  of  Evidence  on  the 
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Sir  A.  Carlisle  said — "  It  would  be  very  important  to  the  i 

medical  art,  to  the  healing  art  altogether,  if  the  public  were  i 

made  better  acquainted  with  the  history,  the  progress,  and  j 

the  treatment  of  insanity ;  it  has  been  kept  a  secret,  it  has 
been  kept  close,  and  in  the  hands  of  individuals  for  a  pur- 
pose which  it  is  not  necessary  to  mention ;  in  consequence 
of  that  there  is  in  the  medical  profession  generally  a  great 
want  of  knowledge  of  what  is  done,  or  what  ought  to  be 
done,  and  the  history  of  the  case,  and  the  progress  towards 
cure,  or  the  relapses  and  causes  which  may  lead  to  the  one 
or  the  other  are  very  insufficiently  known;  they  are  not  dif- 
fused in  the  profession  at  all,  but  it  would  be  of  great  im- 
portance and  would  lead  to  the  improvement  of  the  treat- 
ment of  the  disease,  and  certainly  to  a  better  understanding 
of  it  generally,  if  reports  and  registers  were  kept  and  made 
public  from  time  to  time,  in  which  the  resident  medical 
gentleman  inserted  all  -the  circumstances  attending  each 
case  (r)." 

There  are  some  states  of  the  mind  which,  though  they 
resemble  insanity,  cannot  be  properly  so  called;  these  are 
extreme  absence  and  abstraction  of  thought;  great  pecu* 
liarity  of  actions  or  opinions;  ungovernable  impetuosity  of 
temper;  and  unreasonable  fears  and  timidity.  ''  Partial  affeo* 
tions  of  the  brain  may  exist,'*  says  Dr.  Ferriar  (#),  **  which 
render  the  patient  liable  to  imaginary  impressions,  either  of 
sight  or  sound,  without  disordering  his  judgment  or  memory; 
from  this  peculiar  condition  of  the  sensorium,  we  conceive 
the  best  supported  stories  of  apparitions  may  be  completely 
accounted  for." 

It  is  impossible  to  extend  an  investigation  mi  the  nature 
of  insanity  into  the  numerous  cases  which  may  present 
doubts  as  to  the  strength  of  mind  of  individuals*  Every 
instance  must  be  tried  on  its  own  merits;  and  while  weak«^ 

.  (r)  Minntes  of  Evidence  before  ae-  eal^ect  further,  will  find  nmeh  in- 

lect  committee  o/the  House  of  Com-  formation  upon  it  in  a  work  entiiledy 

mens  on  pauper  lunatics  and  asy-  "  Sketches  of  the  philosophy  of  14^ 

Inms,  1827,  p.  62.  paritions ;  or  an  attempt  to  trace  sndi 

(«)  Theory  of  apparitions.    Tliose  illusioDs  to  their  physical  cansei:  by 

who  are  deeiroos  of  putniing  this  Dr.  Hibbert." 
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mtBS  of  underatanding  desenres  protection,  it  should  be  re- 
uember^  that  too  nice  an  investigation  of  eccentricities 
and  imperfections  may  lead  to  oppression  and  injustice. 


SECTION  m. 

0/  the  Different  Species  of  Insanity. 

THE  distinction  of  the  different  kinds  of  insanity  is  a 
matter  of  no  less  delicacy  than  its  definition,  for  the  several 
varieties  pass  into  each  other  more  frequently  and  more  im- 

than  insanity  passes  into  health.    It  may  be 
into  Mania^  Melaneholtf^  Alonmnamay  Demency^ 
Idioey,  which  appear  to  mark  the  several  species  of 
dus  disorder  with  sufficient  precision  for  legal  purposes* 

In  mamia  or  mathtesSi  there  is  sometimes  a  fidse  percep- 
tion  or  imagination  of  things  present  that  are  not;  but  this 
is  not  a  constant,  nor  even  a  frequent  attendant  of  the  dis- 
ease. The  Mm  judgment  is  of  relations  long  before  laid  up 
in  th«  memory.  It  very  often  turns  upon  one  single  subject ; 
but  more  commonly  the  mind  rambles  from  one  subject  to 
another  with  an  equally  false  judgment  concerning  the  most 
part  af  them;  and  as  at  the  same  time  there  is  commonly  a 
fldse  association,  this  increases  the  confusion  of  ideas,  and 
thanifiNPe  the  fiilse  judgment.  What  for  the  most  part  more 
espeoMJIy  dsstinguiriies  the  disease,  is  a  hurry  of  mind,  in 
pufSttiiig  any  thing  like  a  train  of  thought,  and  in  running 
from  one  train  of  thought  to  another.  Maniacal  persons  are 
in  geaeralvefy  irasciUe:  but  what  more  particularly  pro* 
daoea  (heir  angry  emotions  is,  that  their  Mbc  judgments 
lead  to  some  aotion  which  is  always  pushed  with  impetu- 
osity'and  Tiolenoe;  when,  this  is  interrupted  or  restrained, 
they  break  out  into  violent  anger  and  furious  violence 
againstevery  person  near  them,  and  upon  every  thing  that 
stands'  in  iRe  way  of  their  impetuous  will.  The  false  judg- 
ment often  turns  upon  a  mistaken  opinion  of  some  injury 
supposig^  to  have  been  formerly  received,  or  now  supposed 
to  be  intended:  and  k  ia  remarkable,  that  such  an  opinion 

is  often  with  respect  to  their  former  dearest  friends  and  re- 

d 
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lations:  and  therefore  their  resentment  and  anger  are  par- 
ticularly directed  towards  these.  And  although  this  should 
not  be  the  case,  they  commonly  soon  lose  that  respect  and 
regard  which  they  formerly  had  for  their  friends  and  rela- 
tions. With  all  these  circumstances,  it  will  be  readily  per- 
ceived, that  the  disease  must  be  attended  very  constantly 
with  that  incoherent  and  absurd  speech  we  call  raving. 
Further,  with  the  circumstances  mentioned,  there  is  com- 
monly joined  an  unusual  force  in  all  voluntary  motions,  and 
an  insensibility  or  resistance  of  the  force  of  all  impressions, 
and  particularly  a  resistance  of  the  powers  of  sleep,  of  cold, 
and  even  of  hunger:  though  indeed,  in  many  instances,  a 
voracious  appetite  takes  place  (I). 

Dr.  Haslam,  however,  denies  that  maniacs  possess  any  ex- 
emption from  the  effects  of  severe  cold;  and  states  that  those 
who  were  permitted  to  go  about,  were  always  to  be  found  as 
near  to  the  fire  as  they  could  get  in  the  winter  season  (r). 

Dr.  Cullen  observes — "  That  it  appears  to  him,  that  the 
whole  of  the  above  circumstances  and  symptoms  point  out  a 
considerable  and  unusual  excess  in  the  excitement  of  the 
brain,  especially  with  respect  to  the  animal  functions;  and 
it  appears  at  the  same  time  to  be  manifestly  in  some  measure 
unequal,  as  it  very  often  takes  place  with  respect  to  these 
functions  alone,  while  at  the  same  time  the  vital  and  natural 
are  commonly  very  little  changed  from  their  ordinary 
healthy  state.** 

How  this  excess  of  excitement  is  produced,  it  may  be 
difficult  to  explain.  The  effects  of  violent  emotions  or  pas- 
sions of  the  mind  have  more  frequently  occurred  as  the  re- 
mote causes  of  mania;  and  it  is  sufficiently  probable,  that 
such  violent  emotions,  as  they  do  often  immediately  produce 
a  temporary  increase  of  excitement,  so  they  may,  upon  some 
occasions  of  their  permanent  inherence  or  frequent  repeti- 
tion, produce  a  more  considerable  and  more  permiment  ex- 
citement, that  is,  a  mania.  With  respect  to  those  causes  of 
mania  which  arise  in  consequence  of  a  melancholia  which  had 
previously  long  subsisted ;  whether  we  consider  that  melan- 
cholia as  a  partial  insanity,  or  as  a  long  persisting  attach- 
ment to  one  train  of  thinking,  it  will  be  readily  perceived, 

(0  See  Dr.  Cullen'a  Works,  edited    522. 
by  Dr.  Thomp8on«  vol.  2,  pp.  521 —       (v)  Haslam  on  Madness,  p.  84 


DIFFERENT  SPECIES  OF  INSANITY.  U 

that,  in  either  case,  such  an  increase  of  excitement  may  take 
place  in  so  considerable  a  degree,  and  in  so  large  a  portion 
of  the  brain,  as  may  give  occasion  to  a  complete  mania  (i#). 

Melancholy  has  been  commonly  considered  as  a  partial 
insanity,  and  as  such  it  has  been  defined ;  but  doubts  are 
entertained  whether  this  be  altogether  proper.  By  a  par- 
tial insanity,  is  understood,  a  false  and  mistaken  judgment 
upon  one  particular  subject  and  what  relates  to  it,  whilst, 
on  every  other  subject,  the  person  affected  judges  as  the 
generality  of  other  men  do.  Such  cases  have  certainly  oci- 
curred;  but,  it  is  believed,  few  in  which  the  partial  insanity 
is  strictly  limited.  In  many  cases  of  general  insanity  there  is 
one  subject  of  anger  or  fear,  upon  which  the  false  judgment 
more  particularly  turns,  or  which  is  at  least  more  frequent- 
ly than  any  other  the  prevailing  object  of  delirium;  and 
though,  from  the  inconsistency  which  this  principal  object 
of  delirium  must  produce,  there  is,  therefore,  also  a  great 
deal  of  insanity  with  regard  to  most  other  objects;  yet  this 
last  is  in  very  different  degrees^  both  in  different  persons, 
and  in  the  same  person  at  different  times.  Thus,  persons 
considered  as  generally  insane,  will,  at  times,  and  in  some 
cases,  pretty  constantly  judge  properly  enough  of  present 
circumstances  and  incidental  occurrences}  though,  when 
these  objects  engaging  attention  ar^  not  presented,  the  opei- 
rations  of  imagination  may  readily  bring  back  a  general  con- 
fusion, or  recall  the  particular  object  of  the  delirium.  From 
these  considerations,  Dr.  CuUen  concluded,  that  the  limits 
between  general  and  partial  insanity  cannot  always  be  so  ex- 
actly assigned,  as  to  determine  when  the  partial  affection  is 
to  be  considered  as  giving  a  peculiar  species  of  disease  dif- 
ferent from  a  more  general  insanity. 

The  disease  named  Melancholy^  is  very  often  a  partial  insa^ 
nity  only.  But  as,  in  many  instances,  though  the  false  imagi- 
nation or  judgment  seems  to  be  with  respect  to  one  sub- 
ject only,  yet  it  seldom  happens  that  this  does  not  produce 
much  inconsistency  in  the  other  intellectual  operations.  And 
as,  between  a  very  general  and  a  very  partial  insanity,  there 
are  all  the  possible  intermediate  degrees,  so  it  will  be  often 

(m)  Dr.  Culien'8  Works,  edited  by  Dr.  Thompaon,  vol.  2,  pp.  532, 5aa 
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difficulti  or  perhaps  improper,  to  distinguish  melancholy  by 
the  character  of  partial  insanity  alone.  It  must  be  chiefly 
distinguished  by  its  occurring  in  persons  of  a  melancholic 
temperament,  by  its  being  always  attended  with  some  seem- 
ingly groundless,  but  very  anxious  fear  (tr). 

Melancholy  depends  very  much  upon  the  general  temper- 
ament of  the  body,  and  is  a  disease  of  mature  agCy  and 
rarely  afiects  young  and  athletic  persons.  It  is,  also,  gene- 
rally characterised  by  a  peculiar  appearance,  by  a  striking 
cast  of  countenance,  as  the  complexion  is  either  yellow, 
brown,  or  blackish.  This  is  to  be  ascribed  to  a  sluggish- 
ness and  torpor  of  the  cutaneous  system,  and,  in  conse- 
quence, the  impressions  of  cold  and  heat  are  slightly  noticed, 
and  sometimes  not  heeded.  The  physiognomy  is  wrinkled 
and  languid,  yet  sometimes  the*muscles  of  the  face  become 
convulsively  tense,  and  the  countenance  is  fuU  of  fire  {x). 

Pain  is  said  by  some  recovered  patients  to  have  preceded 
the  attack — sometimes  fixed,  but  more  commonly  wander- 
ing, and  the  suffering  by  this  is  extreme.  Great  apprehen- 
sion, which  indeed  is  a  characteristic  of  this  form,  ensues, 
and  plunges  the  sufferer  into  the  most  gloomy  state  of  mind, 
accompanied  by  indifference  as  to  his  personal  comfort,  or 
urging  him  forcibly  to  self-destruction,  or  to  the  murder  of 
others.  The  state  of  reverie  and  of  delusive  ideas  gradually 
becomes  more  fixed,  and  the  thoughts  are  concentrated  on 
one  mournful  topic,  until  finally  he  is,  as  it  were,  inanimate, 
motionless,  and  speechless.  A  fixed  position  of  the  body 
is  a  very  common  attendant.  In  one  instance,  that  occurred 
to  Dr.  Rush,  the  patient  sat  with  his  body  bent  forward  for 
three  years  without  moving,  except  when  compelled  by  force, 
or  the  calls  of  nature.  In  another,  the  sufferer  occupied  a 
spot  in  a  ward,  an  entry,  or  in  the  hospital-yard,  where  he 
appeared  more  like  a  statue  than  a  man.  Such  was  the 
torpor  of  his  nervous  system,  that  a  degree  of  cold  so  intense 
as  to  produce  inflammation  and  gangrene  upon  his  face  and 
limbs,  did  not  move  him  from  the  stand  he  had  taken  in  the 
open  air(y). 

(w)  Id.  pp.  531-2.  (y)  Rush,  p. 216;  Beck's  ElementB 

(x)  See  Hiirs  Treatise  on  Insanity,    of  Medical  Juritprudence,  p.  232. 
p.  98. 
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The  pulse  is  extremely  vacillating,  and  generally  is  slow 
and  feeble ;  yet,  with  all  this,  has  a  labouring  feel,  not  ac- 
companied with  a  bold  throb,  but  as  though  difficulty  at- 
tended every  exertion.  A  sort  of  ticking  movement  is  some- 
times observed,  which  is  often  intermitting,  giving  from  one 
hundred  to  one  hundred  and  thirty  strokes  in  a  minute. 

Watchfulness  is  also  common  in  this  form  of  disease,  and 
sleep,  when  it  is  present,  is  often  broken  by  nocturnal  visions 
or  frightful  dreams. 

On  points  not  relating  to  the  subject  or  passion  which 
characterises  the  delirium,  they  reason  and  act  rightly,  and 
often  with  great  force  and  subtlety;  but  the  morbid  impres- 
sion once  referred  to  or  excited,  all  is  merged  in  this.  And 
it  is  equally  astonishing  and  melancholy  how  vivid  this  re- 
mains through  the  lapse  of  a  long  period  of  years.  A  young 
clergyman,  two  days  previous  to  the  appointed  period  of  his 
marriage,  was  engaged  in  snipe  shooting  with  a  friend;  ac- 
cidentally he  received  part  of  the  charge  of  a  gun  in  his  fore- 
head ;  he  instantly  fell,  and  did  not  recover  for  some  days, 
so  as  to  be  deemed  out  of  danger,  but  at  the  end  of  this 
period  it  was  perceived  that  he  was  deranged.  The  inter- 
esting event  that  was  to  have  taken  place  became  the  lead- 
ing object  of  thought,  and  all  his  ideas  seemed  to  stop  at 
this.  "  All  his  conversation  was  literally  confined  to  the 
business  of  the  wedding :  out  of  this  circle  he  never  de- 
viated, but  dwelt  upon  every  thing  relating  to  it  with  minute- 
ness, never  retreating  or  advancing  one  step  farther  for  half 
a  century,  being  ideally  still  a  young,  active,  expecting,  and 
happy  bridegroom,  chiding  the  tardiness  of  time,  although 
it  brought  him,  at  the  age  of  eighty,  gently  to  the  grave  (z). 

There  are  very  few  melancholies  whose  delirium  is  not 
exasperated  every  two  days:  many  have  a  strongly  marked 
remission  in  the  evening  and  after  meals ;  others  are  exasper- 
ated at  the  beginning  of  the  day,  or  at  evening  (a). 

A  general  remark  may  also  be  added  in  this  place  with  re- 
spect to  the  age  most  liable  to  insanity.  This  is  often  useful 
in  the  formation  of  an  opinion.    Infancy  seems  to  be  nearly 

(z)  Hill,  p.  421;  Beck's  Elementa    lop,  p.  233. 
of  Medical  Jurisprudence,  by  Dun-        (a)  Haslam  on  Madness,  p.  80. 
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Esquirol  draws  a  faithfiil  picture  of  demency  (/).  Persons 
are  in  this  state,  he  says,  because  exterior  objects  make  too 
weak  an  impression  upon  them,  which  is  owing  either  to  the 
sensitive  organs  becoming  weakened,  or  the  organs  which 
transmit  the  sensations  having  lost  their  energy;  or,  finally, 
because  the  brain  itself  has  not  sufficient  power  to  receive 
and  retain  the  impression  which  is  transmitted  to  it;  whence 
it  necessarily  results,  that  the  sensations  are  feeble,  obscure, 
and  incomplete.  Therefore,  the  patient  can  neither  form  a 
correct  idea  of  objects,  nor  compare,  associate,  or  abstract 
ideas ;  he  is  not  susceptible  of  sufficient  attention,  the  organ 
of  thought  being  deprived  of  that  tone  which  is  necessary 
to  the  integrity  of  its  functions. 

There  is  a  marked  difference  between  demency  and  im- 
becility or  idiocy.  The  connate  imbecile  never  had  his 
mental  faculties  fully  developed,  and,  therefore,  never  at- 
tains the  ordinary  standard  of  adult  intelligence.  True  de- 
mency impUes  a  previous  possession  and  exercise  of  the 
mental  faculties ;  but  one  or  more  of  those  faculties  may,  by 
accident,  disease,  or  age,  have  become  simply  deteriorated. 
The  conversation  and  manners  of  the  latter  preserve  some 
traits  of  the  character  of  the  original  man;  those  of  the  lat- 
ter always  retain  the  impress  of  childhood*  The  connate 
idiot  never  possessed  any  intellectual  endowments:  there  is 
neither  sensation,  memory^  nor  judgment.  He  displays 
mere  animal  instincts,  and  his  internal  and  external  confor- 
mation indicate  the  vices  of  cerebral  organization.  The  de- 
pravity of  the  mental  faculties,  which  characterises  demency, 
is  very  apt  to  be  confounded  with  permanent  mental  aliena- 
tion, imbecility,  or  absolute  idiocy :  in  consequence  of  which, 
many  cases  have  been  pronounced  irremediable,  which 
might,  by  judicious  treatment,  have  been  restored  to  rea- 
son (g),  Demency  often  degenerates  into  complete  idiotism. 
In  this  state  remedies  are  useless;  but  such  patients  are 
rarely  reduced  to  so  low  an  ebb  of  human  existence  as  to  be 
quite  insensible  of  all  former  habits  (A). 

(/)  Diet  dea  Scien.  Medic,  art  (g)  Dr.  Burrows'   Commentaries 

D^mence.    There  is  an  analysis  of  on  Insanity,  pp.  484-6. 

this  article  in  the  Medico-Chiroig.  (A)  Ibid.  p.  502. 
Rev.  1  Vol.  pp.  246—263, 
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Demency  is  often  the  consequence  of  mania  or  melan- 
choly,  and  is  somewhat  allied  to  that  decrepitude  of  mind 
which  frequently  appears  in  old  age.  It  may  also  originate 
from  external  injury,  or  internal  disease.  The  understand- 
ing and  memory  are  either  totally,  or,  to  a  very  great  extent, 
impaired  in  this  form  of  disease;  yet,  on  a  few  points,  the 
latter  seems  sometimes  to  be  in  a  perfect  state.  Habit,  how* 
ever,  has  a  great  influence  on  their  conduct,  and  gives  it  an 
appearance  of  regularity  which  should  not  be  mistaken  for 
reasoning.  They  hate,  love,  or  fear  particular  individuals 
uniformly ;  and  kindness  or  attention  will  seldom,  if  ever, 
give  them  confidence  in  those  they  dislike. 

Patients  of  this  description  are  usually  calm  and  quiet, 
though  occasionally  short  periods  of  fury  supervene.  They 
sleep  much,  enjoy  a  good  appetite,  and  are  apt,  if  neglected, 
to  become  slovenly  and  dirty  in  their  appearance.  Esquirol 
mentions  a  case,  which  will  give  a  general  idea  of  this  class 
in  its  usual  form.  The  patient  was  a  female,  aged  seventy, 
who,  after  having  passed  several  years  in  a  state  of  furious 
mania,  at  last  fell  into  dementia.  '*  The  hallucination  of 
this  individual  corresponds  with  her  advanced  age,  and  the 
long  duration  of  the  complaint.  She  preserves  a  few  ideas, 
which  still  savour  of  pride.  She  believes  herself  the  daugh- 
ter of  Louis  XVI.,  but  otherwise  there  is  no  coherences- 
no  memory  of  recent  transactions ;  no  hopes  or  fears,  desires 
or  aversions.  She  is  calm,  peaceable,  sleeps  well,  eats  with- 
out voracity,  and  appears  perfectly  happy  (j).'* 

The  ideas,  although  few  and  isolated,  sometimes  pass  in 
rapid  or  alternate  succession,  and  this  gives  rise  to  incessant 
babbling,  unwearied  declamation,  and  continual  activity, 
without  object  or  design.  Occasionally  they  assume  a  me- 
nacing air,  without  any  real  anger,  and  thb  is  soon  suc- 
ceeded by  immoderate  laughter  {k). 

The  appearance  is  generally  peculiar;  the  countenance  is 
pale,  the  eyes  are  dull  and  moist,  the  pupils  dilated,  and 
the  look  is  motionless  and  without  expression.    There  is  a 

(J)  Medico-Cbiroig.   Rev.  1  Vol.        (k)  Fodei^,  Tnute  du  Delire,  Vol. 
p.  250;  Beck*8  Elements  of  Medical    1,  p.  413. 
Jttrispnidence,  p.  234. 
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yariety  as  to  emaciation  or  fiGitness;  some  are  extremely  thin, 
while  others  are  corpulent  (Q. 

Senile  insanity  is  a  species  of  mental  aberration  peculiar 
to  old  age.  It  developes  itself  in  those  who  may  never  be- 
fore have  been  insane«  nor  possess  hereditary  predisposition. 
It  comes  on,  perhaps,  when  the  reflections  attending  a  well* 
spent  life,  and  every  earthly  comfort,  might  otherwise  insure 
calm  repose  for  the  short  remnant  of  existence.  Hence  this 
affection  is  the  more  distressing  to  the  patient's  family,  since 
it  is  the  disappointment  of  a  promise  well  deserved.  In  this 
singular  affection  the  system  is  influenced  by  an  extraordi* 
nary  excitation,  prompting  the  revival  of  youthful  passions 
and  follies,  when  the  powers  of  fruition  have  long  ceased. 

The  whole  moral  and  intellectual  character  of  the  patient 
is  changed;  the  pious  become  impious,  the  content  and 
happy  discontented  and  miserable,  the  prudent  and  economi- 
cal imprudent  and  ridiculously  profuse,  the  liberal  penur- 
ious, the  sober  drunken,  &c.  Persons  in  whom  the  sexual 
passion  has  been  long  dormant,  suddenly  become  lascivious 
and  obscene,  and  abandon  themselves  to  all  sorts  of  vices. 
In  fact,  the  reverence  which  age  and  the  conduct  suited  to 
it  always  command,  is  converted  into  shame  and  pity  at  the 
perversion  of  those  moral  and  social  qualities,  which,  per- 
haps, have  hitherto  adorned  the  decline  of  the  patient's  days, 
and  endeared  him  to  his  family  and  friends  (m). 

Idiocy  is  a  congenital  disorder,  consisting  not  in  a  per* 
version,  but  in  a  defect  of  the  intellectual  powers.  It  is 
sometimes  induced  in  after  life,  and  something  allied  to  it  fre- 
quently appears  in  extreme  old  age,  when  the  vigour  of  the 
mind  decreases,  and  the  rational  as  well  as  the  bodily  powers 
totter  under  exertion.  Mania  not  unfrequently  sulxndes 
into  this  deplorable,  and,  it  may  be  said,  hopeless  state  (jt). 
Idiots  are  commonly  inoffensive,  but  to  this  general  rule  ex-^ 
ceptions  not  unfrequently  occur  (o);  and  where  restraint 
is  required  on  the  score  of  safety,  it  is  to  prevent  them  from 

(/)  See  Beck's  £1.  of  Medical  Ju-        (n)  See  Smith's  Elements  of  Fo- 

dtprudence,  by  Dunlop,  p.  234.  rensic  Medicine,  p.  426,  2nd  edit 

(m)  Dr.  Burrows'  Commeataries        (o)  See  Paris  and  Fonbl.  Med. 

on  Insanity,  p.  409.  Jurisp.,  Vol.  1,  p.  311. 
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becoming  involved  in  circumstances  of  accidental  dangeri 
from  which  their  sknder  portion  of  judgment  and  expe- 
rience might  be  inadequate  to  protect  them.  The  pheno- 
mena by  which  thb  complaint  is  distinguished  are  very 
striking;  a  vague  unsteady  wandering  eyCi  which  is  seldom 
fixed  for  any  length  of  time  upon  any  one  object;  a  stupid 
expression  of  countenance  in  which  no  sign  of  inteUigence 
is  pourtrayed;  a  gaping  mouth  from  which  the  saliva  flows 
constantly;  a  perpetual  rolling  and  tossing  of  the  head,  no 
memory,  no  language,  no  reason*  The  speech  is  imperfect, 
and  the  extent  of  this  deficiency  may,  in  general,  be  consi- 
dered as  a  good  indication  of  the  degree  of  fktuity ;  for  it  is 
necessary  to  state,  that  all  idiots  are  not  of  the  same  degree 
of  intellectual  deficiency,  some  possess  more  memory  than 
others,  and  display  a  talent  for  imitation ;  diey  will  whistle 
tunes  correctly,  and  repeat  passages  firom  books  which  they 
have  been  taught  by  ear,  but  they  are  incapable  of  compre- 
hemfing  what  they  repeat. 

Idiocy  or  fatuity  is  seldom  curable,  except  when  it  arises 
from  debilitating  causes,  and  in  such  cases,  exercise,  sea- 
bathing, bark,  change  of  air,  and  nutritious  aliment,  are  the 
remedies  to  be  employed  for  its  removal  (o). 


SECTION  IV. 

Of  the  Causes  and  Symptoms  oflnsamty. 

A  SHORT  sketch  of  the  causes  of  insanity  may  be  intra* 
duced  in  this  place.  They  are  usually  divided  into  physical 
and  moral,  or  bodily  and  mentaL  Insanity  is  essentially  a 
bodily  disease*  and  the  moral  causes  operate  in  producing 
it,  as  they  do  in  producing  other  complaints.  The  follow*' 
iag  may  be  enumerated  as  remote  causes;  repeated  intoxi- 
cation— injuries  to  the  head-^fever — suppressed  discharges 
and  secretions — excessive  evacuations^mercury  largely  and 
injudiciously  administered — paralytic  affections—- influence 

(o)  Male's  Elements  of  Medical  Jurisprudence,  p.  235, 2nd  edit 
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of  particular  seasons — hereditary  predisposition — seden- 
tary habits— excess  in  pleasure — factitious  passions — mis- 
taken views  of  religion — parturition— errors  in  education — 
intense  application  to  a  particular  study  or  object  of  inves- 
tigation— and  misfortune.  On  age,  a  remark  has  already 
been  made ;  and  it  may  be  added,  as  to  sex,  that,  upon  a 
comprehensive  comparfson,  there  is  found  to  be  no  other 
disproportion  among  the  insane,  than  among  the  sane  po- 
pulation in  general  (p). 

Dr.  Gooch  concludes  (g),  that  there  is  no  ground  for  the 
reasons  which  have  led  to  the  belief  in  the  moral  nature  of 
insanity;  if  we  take  into  the  account  the  influence  of  phy- 
sical causes  in  its  production,  as  injuries  of  the  head,  par- 
turition, drunkenness,  the  sun's  heat,  and  the  influence  of 
medicinal  remedies  in  abating  or  removing  it,  can  we  avoid 
taking  it  from  the  solitary  and  singular  station  which  it 
holds  as  a  moral  affection,  and  replacing  it  among  those  in 
which  an  unnatural  state  of  mind  attends  on  bodily  dis- 
ease? 

The  moral  causes  include  those  emotions  which  are  con- 
ceived to  originate  from  the  mind  itself,  and  which,  from 
their  excess,  tend  to  distort  the  natural  feelings;  or,  from 
their  repeated  accessions,  and  over-strained  indulgence,  at 
length  overthrow  the  barriers  of  reason  and  established  opin- 
ion: such  are  the  gusts  of  violent  passion,  and  the  pro- 
tracted indulgence  of  grief:  the  terror  impressed  by  erro- 
neous views  of  religion;  the  degradation  of  pride;  disap- 
pointment in  love;  and  sudden  fright. 

Every  impression  on  the  sensorium,  through  the  external 
senses,  and  every  passion  in  excess,  may  become  a  moral 
cause  of  insanity.  Thus  all,  however  opposite,  act  as  ex- 
citing causes,  and  will  produce  this  result;  joy  and  grief, 
anger  and  pain,  love  and  hatred,  courage  and  fear,  tempe- 
rance and  ebriety,  repletion  and  inanition,  application  and 
indolence,  may  have  the  same  effect.  Vices  also,  which  oc- 
casion changes  in  the  physical  constitution,  act  as  remote 
moral  causes,  and  induce  mental  derangement. 

(p)  Haslam  on  Madness,  pp.  208,  (q)  On  the  Diseases  peculiar  to 
210.  Women,  p.  188. 
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All  impresaions  that  affect  the  feelings  are  cottveyed  to 
the  sensorium,  and  operate  according  to  the  degree  of  con« 
stitaticmal  susceptibility,  and  the  nature  and  force  of  the 
impression.  The  action  of  the  heart  is  correspondent  with 
this  impression^  and  reacts  on  the  brain  and  nervous  system. 
Hence,  there  are  two  impressions:  the  one  primitive^  affect- 
ing the  sensorium;  the  other  consecutive,  but  simultane- 
ously affecting  the  heart.  Thus  the  nervous  and  vascular 
systems  are  both  implicated;  and  in  this  manner  moral  im- 
pressions become  causes  of  insanity.  The  moral  cause, 
therefore,  is  always  the  remote  cause;  the  physical,  the 
proximate,  or  that  state  of  the  cerebral  functions  which  im- 
mediately precedes  the  peculiar  action  denominated  mani- 
acal (r). 

A  frequent  cause  of  madness  is  suffering  the  mind  to 
dwell  too  long  on  one  particular  train  of  thought,  whether 
the  subject  be  real  or  imaginary.  The  ideal  lucubrations, 
the  dangerous  and  unprofitable  musings  with  which  many, 
particularly  young  persons,  allow  their  minds  to  be  amused, 
and  stray  in  the  regions  of  fancy,  called  castle  building  or 
day  dreaming,  weaken  the  mind,  and,  abstracting  it  from 
real  and  useful  objects,  absorb  its  energies  in  fanciful  and 
futile  speculations,  which  often  lead  to  insanity.  Every 
powerful  idea,  whether  pleasurable  or  not,  too  frequently 
presented  to  the  mind,  tends  to  weaken  the  judgment  and 
to  destroy  the  healthy  functions  of  the  brain.  That  diseased 
state  of  this  organ,  which  lays  the  foundation  of  mania, 
strongly  predisposes  to  anger;  but  this  passion  seldom  ter- 
minates in  permanent  insanity,  unless  there  be  a  strong  pre- 
disposition to  the  complaint  («). 

It  is  related,  that  in  the  year  1720,  ever  memorable  for 
the  iniquitous  South  Sea  scheme.  Dr.  Hale  had  more  pa- 
tients committed  to  his  care,  whose  heads  were  turned  by  the 
immense  riches  which  fortune  had  suddenly  thrown  in  their 
way,  than  of  those,  who  had  been  completely  ruined  by  that 

(r)  Dr.  BunrowB*  Commentaries  («)  See  Male's  Elements  of  Foren- 
on  Insanity,  p.  9.  sic  Medicine,  2nd  edit  pp.  210, 211. 
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abominable  bubble.  Such  is  the  force  of  insatiable  ava- 
rice in  destroying  the  rational  faculties  (t). 

Hard  and  continued  study,  or  over  exercise  of  the  intel- 
lectual organs,  is  another  not  uncommon  functional  cause 
of  cerebral  disorder,  and  of  delirium  or  insanity;  which, 
considering  the  relation  of  the  mind  to  the  brain,  it  is  not 
difficult  to  understand.  If  the  brain  did  not  require  repose, 
mental  exertion  would  never  fatigue,  and  sleep  would  not  be 
necessary.  But  as  it  is,  the  mind  cannot  remain  constantly 
active ;  and  sleep  is  to  the  brain,  what  rest  or  absence  of 
motion  is  to  the  muscles;  and,  just  as  the  muscles  are  in- 
jured by  excessive  or  continued  activity,  is  the  brain  injured 
by  excessive  or  continued  mental  exertion  («)• 

The  following  lines  of  the  poet,  who  was  a  physician, 
claim  our  attention  upon  this  part  of  the  subject. 

TSb  the  great  art  of  life  to  manage  well 
The  resdeaa  mind.    For  ever  on  pursuit 
Of  knowledge  bent,  it  starves  the  grosser  powers; 
Quite  unemployed,  against  its  own  repose 
It  turns  its  fatal  edge ;  and  sharper  pangs 
Than  what  the  body  knows  embitter  life. 
Chiefly  where  Solitude,  sad  nurse  of  care, 
To  sickly  musmg  gives  the  pensive  mind, 
There  madness  eaters;  and  the  dtnt-ey*d  fiend, 
Sour  Melancholy,  night  and  day  provokes 
Her  own  eternal  wound.    The  sun  grows  pale; 
A  mournful  visionary  light  o'erspreads 
The  cheerful  face  of  nature;  earth  becomes 
A  dreary  desert,  and  heaven  frowns  above. 
Then  varioos  shapes  of  curs'd  ilhision  lise; 
Whatever  the  wretched  fears,  creating  Fear 
Forms  out  of  nothing,  and  with  monsters  teems 
Unknown  in  helL    The  prostrate  soul  beneath 
A  load  of  huge  imagination  heaves ; 
And  all  the  horrors  that  the  guflty  feel, 
With  anxious  flutterings  wake  the  guiltless  breast. 

Such  phantoms  pride  in  soUtaiy  scenes, 
Or  ftar,  or  delicate  self  love  creates. 
From  other  cares  absolv'd,  the  busy  mind 

(0   Dr.  Mead*s  Works,  pp.  489,    rangement,  by  Dr.  Combe^  p.  203. 
490,  ed.  1762.  In  the  above  opinion  Puiel  ooncurs. 

(m)  Observations  on  Mental  De- 
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Finds  in  yoondf  a  theme  to  pore  upon; 
It  finds  you  miserable,  or  makes  you  so. 
For  while  yourself  you  anxiously  explore, 
Timorous  self  love,  with  sickening  fancy's  aid. 
Presents  the  danger  that  you  dread  the  most, 
And  ever  galls  you  in  your  tender  part 
Hence,  some  for  love,  and  some  for  jealousy, 
For  grim  religion  some,  and  some  for  pride. 
Have  lost  their  reason ;  some,  for  fear  of  want. 
Want  all  their  lives;  and  others  every  day, 
For  fear  of  dying,  suffer  worse  than  death. 

Dr,  Amutrimg  on  HeaUh,  Book  4,  v.  84 — 1 18. 

The  approaches  of  insanity  have  been  as  variously  de- 
scribed by  different  authors,  as  the  characters  by  which 
the  malady  itself  is  to  be  distinguished;  and  the  pre- 
cursory symptoms  of  mania  are  said  to  be  extremely  in- 
definite and  variabb.  Dr.  Haslam  remarks,  that — ''On 
the  approadi  of  mania,  they  first  become  uneasy,  are 
incapable  of  confining  their  attention,  and  neglect  any  em- 
ployment to  which  they  have  been  accustomed;  they  get 
but  little  sleep,  they  are  loquacious,  and  disposed  to 
^rangue,  and  decide  promptly  and  positively  upon  every 
subject  that  may  be  started.  Soon  after,  they  are  divested 
of  all  restraint  in  the  declaration  of  their  opinions  of  those 
with  whom  they  are  acquainted.  Their  firiendships  are  ex- 
pressed with  fervency  and  extravagance;  their  enmities 
with  intolerance  and  disgust.  They  now  become  impatient 
of  contradiction,  and  scorn  reproof.  For  supposed  inju- 
ries, they  are  inclined  to  quarrel  and  fight  with  those  about 
them.  They  have  all  the  appearance  of  persons  inebriated, 
and  those  who  are  unacquainted  with  the  symptoms  of  ap- 
proaching mania,  generally  suppose  them  to  be  in  a  state  of 
intoxication.  At  length,  suspicion  creeps  in  upon  the  mind, 
they  are  aware  of  plots  which  had  never  been  contrived, 
and  detect  motives  that  were  never  entertained.  At  last, 
the  succession  of  ideas  is  too  rapid  to  be  examined ;  the 
mind  becomes  crowded  with  thoughts,  and  confusion  ensues. 

Those  under  the  influence  of  the  depressing  passions, 
will  exhibit  a  different  train  of  symptoms.  The  counte- 
nance wears  an  anxious  and  gloomy  aspect,  and  they  are 
little  disposed  to  speak.    They  retire  firom  the  company  of 
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those  with  whom  they  have  formerly  associated,  seclude 
themselves  in  obscure  places,  or  Ke  in  bed  the  greatest  part 
of  their  time.  Frequently  they  will  keep  their  eyes  fixed 
on  Some  object  for  hours  together,  or  continue  them  an 
equal  time  *'  bent  on  vacuity."  They  next  become  fearful, 
and  conceive  a  thousand  fancies;  often  recur  to  some  immo- 
ral act  which  they  have  committed,  or  imagine  themselves 
guilty  of  crimes  which  they  never  perpetrated;  believe  that 
God  has  abandoned  them,  and,  with  trembling,  await  his 
punishment.  Frequently  they  become  desperate,  and  en- 
deavour by  their  own  hands  to  terminate  an  existence, 
which  appears  to  be  an  afflicting  and  hateful  incum^ 
brance.  Madmen  do  not  always  continue  in  the  same  fu- 
rious or  depressed  states;  the  maniacal  paroxysm  abates  of 
its  violence,  and  some  beams  of  hope  occasionally  cheer 
the  despondency  of  the  melancholic  patients  (v). 

The  same  author  says — ''The  attack  is  almost  impercep- 
tible; some  months  usually  elapse  before  it  becomes  the 
subject  of  particular  notice,  and  fond  relatives  are  frequently 
deceived  by  the  hope,  that  it  is  only  an  abatement  of  ex- 
cessive vivacity,  conducing  to  a  prudent  reserve  and  steadi- 
ness  of  character.     A  degree  of  apparent  thoaghtfulriess 
and  inactivity  precedes,  together  with  a  diminution  of  the 
ordinary  curiosity  concerning  that  which  is  passing  before 
them;  and  they  therefore  neglect  diose  objects  luid  pur- 
suits which  formerly  proved  sources  of  delight  and  inetrlic- 
tion.    The  sensibility  appears  to  be  considerably  blunted  7 
they  do  not  bear  the  same  affection  towards  iheir  pa^ 
rents  and  relations;  they  become  unfeeling  to  -kindiieis, 
and  careless  of  reproof.     To  their  companions  they  shew 
a  cold  civility,   but  take  no  interest  whatev^  iii  tiieir 
concerns.     If  they  read  a  book,  they  are  unable  to  give 
any  account  of  its  contents:  sometimes,  with  steadAut  ^es, 
they  will  dwell  for  an  hour  on  one  page,  and  then  turn 
over  a  number  in  a  few  nnnutes.    It  is  very  difficult  to  per« 
suade  them  to  write,  which  most  readily  developes  their 
state  of  mind:   much  time  is  consumed,   and  liltle  pro- 
duced.   The  subject  is  repeatedly  begun,  but  they  seldom 
advance  beyond  a  sentence  or  two:  the  orthography  be- 

(v)  Haalam  on  Madness,  pp.  41^4,  2nd  edit 
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comes  pnEaSng,  and  by  endeavouring  to  adjust  the  spelling, 
the  subject  vanishes.  As  thdr  apathy  increases,  they  are 
negligent  of  their  dress,  and  inattentive  to  personal  clean- 
liness. Frequently  they  seem  to  experience  transient  im- 
pulses of  passion,  but  these  have  no  source  in  sentiment; 
the  tears  which  trickle  down  at  one  time,  are  as  unmeaning 
as  the  loud  laugh  which  succeeds  them;  and  it  often  hap- 
pens that  a  momentary  gust  of  anger,  with  its  attendant  in- 
vectives, ceases  before  the  threat  can  be  concluded  (y). 

Dr.  Willis  observes,  **  There  are  two  states  of  derange- 
ment, bodi  of  which  may  in  their  progress  pass  into  deV- 
rium,  and  again  subside  into  derangement,  and  both  by  ne- 
glect and  improper  treatment  may  end  in  insanity;  so  that 
derangement,  delirium,  and  insanity,  are  to  be  regarded  as 
different  degrees  of  mental  disorder." 

One  state  of  derangement  is  characterised  by  an  unre- 
strained behaviour,  by  an  irritability  which  urges  on  the 
patient  in  pursuit  of  something  real  or  imaginary  to  the  ruin 
of  himself,  and  the  annoyance  of  his  friends,  and  ultimately 
leads  him,  i  opposed  in  his  disordered  wishes,  to  acts  of 
extreme  violence.  The  other  state  is  marked  by  an  un- 
usual lowness,  sometimes  amounting  to  despair,  a  loathing 
of  life  and  every  thing  connected  with  it,  accompanied  too 
often  by  an  uncontrollable  effort  to  rescue  himself,  by  his 
own  hand,  from  his  real  or  imaginary  distresses. 

In  deUrimmf  the  mind  is  actively  employed  upon  past  im- 
pressions, upon  objects  and  former  scenes,  which  rapidly 
pass  in  succession  before  the  mind,  resembling,  in  that  case, 
a  person  talking  in  his  sleep;  there  is  also  a  considerable 
disturbance  in  the  general  constitution,  great  restlessness, 
great  want  of  sleep,  and  a  total  unconsciousness  of  sur- 
rounding objects.  In  tiwaiit/y,  there  may  be  little  or  no 
disturbance  apparently  in  the  general  constitution,  the  mind 
18  occupied  upon  some  fixed  assumed  idea,  to  the  truth  of 
which  it  will  pertinacionsly  adhere,  in  opposition  to  the 
plainest  evidence  of  its  falsity;  and  the  individual  is  always 
acting  upon  that  false  impression.    In  insanity  also,  the 

(to)  Haslam  on  MadneBS,  pp.  65,  66. 

e 


IXTi  INTRODUCTION. 

mind  is  awake  to  objects  which  are  present.  Taking  in* 
sanity,  therefore,  and  delirium,  as  the  two  points,  derange- 
ment of  mind  is  placed  somewhere  betweM  them.  It  will 
be  evident  from  this  definition,  that  delirium  is  distinct  from 
insanity;  neither  can  there  be  any  difficulty  in  distinguii^- 
ing  delirium  from  mental  derangement;  because  an  uncon* 
dciousness  of  surrounding  objects,  together  with  mnch  men- 
tal and  bodily  disturbance,  ate  the  characteristic  symptoms 
of  the  former.  But  the  greatest  caotion  is  sometimes  ne- 
cessary in  distinguishing  mental  derangement  frorainsahlty. 
The  characteristic  symptoms  of  insanity  are,  a  firm  belief 
In  an  anumed  idea,  upon  which  the  }>atient  is  always  act- 
hig,  witliout  any  apparent  bodily  disease.  In  mental  de- 
rangement there  is  also  a  firm  belief  in  an  assumed  idea, 
upon  which  the  patient  is  continually  acting,  but  with  this 
diflclrettce,  that  it  is  always  accompanied  with  bodily  dis- 
ease. This  amounts,  sometimes,  almost  to  as  much  as  at- 
tends delirium;  at  other  times  it  is  apparently  so  trifling  aa 
Scarcely  to  be  discovered,  even  by  those  who  ai^  most  con- 
versant 'with  the  disorder.  No  ca6e,  therefbre,  ought  to  be 
abfeindbned  in  a  hurry  as  decidedly  incurable  (#)• 

When  the  body  is  healthy  and  the  mind  sane,  ourbeHefii, 
emotions,  and  actions  ai«  produced  by  menUd  pmcesses, 
more  or  less  complete  in  diflferent  individuals^  but  still  in  all 
by  mental  processes.  We  believe  such  a  |>ropoeition  be- 
cause we  have  some  evidence  for  it,  good  or  bad;  we  ex- 
^rience  angry  or  sorrowful  emotions,  because  smnetliing 
irritating  or  depressing  has  occurred  to  our  muids;  we  in- 
flict punishment  upon  another  firom  a  vindictive  emotion  ex- 
cited by  a  real  ii^ury;  but  in  madness,  these  beliefr,  eoia- 
tioiis,  and  actions,  seem  no  longer  to  be  die  result  of  mental 
processes,  but  to  be  under  Ihe  influence  of  a  peculiar  bodily 
state.  Dr.  Gooch  says  (y),  ^'  he  has  conversed  with  dioee 
who  have  recovered  firom  derangement  oA  the  subjeet  of 
their  delusions,  and  have  ariied  them  what  could  have  led 
them  so  firmly  to  believe  such  abeurdkies  or  hnpossHiBitiefl, 
what  real  or  imaginary  reasons  they  had^  and  they  have 

(x)  Dr.  F.  Willis  on  Mental  De-  (y)  On  <he  Diseases  peculiar  to 
rangement,  pp.  40 — 45.  Women,  pp.  195, 194. 


CAUSES  AND  SYMPTOMS  QF  INSANITY.  IxVli 

told  him  tiiat  they  had  no  reas<Hi8  at  all,  that  there  was  the 
thought  in  their  mmd,  accompanied  fay  the  most  undoubt-- 
ing  oonftdemie  of  itatruA;  but  how  it  came  there  they  knew 
aa  little  as  how  it  went  away.  Persons  on  the  verge  of  mo* 
lanfihoBa  will  often  declare  that  they  are  wretchedj  they 
know  not  why;  that  they  have  every  thing  to  make  them 
happy,  and  yet  diey  feel  no  interest  in  life,  a  distaste  for  all 
their  ordinary  pursnits  and  pleasures,  a  wretchedness  for 
which  they  can  give  no  reason  to  themselves.  In  these  ex- 
traordinary cases  in  which  persons  have  committed  murder 
on  those  who  had  never  o&nded  them,  and  towards  whom 
Aey  felt  no  antipathy,  it  seems  that  they  were  sometimes 
vrged  by  some  strange  impulse  totally  different  to  the  sense 
of  injury  and  thirst  for  revenge,  which  impels  the  sane  man 
to  •commit  such  acts." 

The  higher  degrees  of  insamty  are  in  general  so  distinctly 
defined  in  their  characters,  as  to  leave  no  room  for  doubt 
m  deciding  upon  the  nature  of  the  affection.  But  it  is 
odierwise  in  regard  to  many  of  the  lower  modifications;  and 
great  discretion  is  often  required,  in  judging  whether  the 
conduct  of  an  individual,  in  particular  instances,  is  to  be 
eoaridered  aa  indicative  of  insamty.  This  arises  from  the 
pcinc»ple,  which  must  never  be  lost  sight  of,  that,  in  such 
cases,  we  are  not  to  decide  simply  from  the  facts  themselves, 
b<t  by  their  relation  to  other  circumstances,  and  to  the  pre* 
viotts  habits  and  character  of  the  individual.  There  are 
maiqr  peculiarities  and  eccentricities  of  character  which  do 
not  constitute  insanity;  and  the  same  ]>eouliaritie8  may  af- 
ford reason  for  suspecting  insanity  in  one  person  and  not  in 
another  ;-^namely,  when,  in  the  former,  they  have  appeared 
suddenly,  and  are  much  opposed  to  his  previous  uniform 
character;  while,  to  the  latter,  diey  have  been  long  known 
to  be  habitual  and  naturaL  Thus,  acts  of  thoughtless  pro* 
digaHty  and  extravagance  may,  in  one  person,  be  considered 
entirely  in  accordance  with  his  uniform  character;  while  the 
same  acts,  committed  by  a  person  formerly  distinguished  by 
scdnte  and  pradent  conduct,  may  give  good  reason  for  sus- 
pecting insanity,  and  in  fact  constitute  a  form  in  which  the 
affection  very  often  appears.     In  ordinary  cases  of  insanity, 
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a  man's  conduct  is  to  be  tried  by  a  comparison  with  the 
average  cotiduct  of  other  men;  but,  in  many  of  the  cases 
now  referred  to^  he  must  be  compared  with  his  former 
8elf(jir). 

A  propensity  to  self-destruction,  like  any  other  peculiar 
delusion,  is  but  a  symptom  of  deranged  intellect,  and  can 
only  be  viewed  as  a  feature  of  melancholia.  But,  from  the 
frequency  of  suicide,  and  its  important  effects  on  society, 
and  its  connection  with  the  subject  of  this  work,  it  claims  a 
few  observations.  Suicide  is  committed  under  very  oppo- 
site impulses;  and,  under  certain  circumstances^  a  doubt 
may  naturally  arise,  whether  it  be  not  sometimes  perpe- 
trated by  a  sane  mind.  The  art  with  which  the  means  are 
often  prepared,  and  the  time  occupied  in  planning  them, 
seem  to  mark  it  as  an  act  of  deliberate  volition;  but  the  acts 
of  an  insane  mind  are  involuntary,  and  not  voluntary;  there- 
fore, the  question  must  always  revert  to,  what  was  the  real 
condition  of  the  mind  when  suicide  was  committed? 

The  propensity  to  suicide  is  sometimes  innate  or  here- 
ditary, and  the  act  is  done  without  any  other  apparent  or 
assignable  cause.  Sometimes  it  is  premeditated,  resulting 
from  a  moral  cause  too  great  for  the  mind  to  sustain;  some- 
times it  is  the  effect  of  a  sudden  and  violent  impression^ 
where  no  time  is  left  for  reflection ;  sometimes  it  is  incited 
when  the  spirits  are  depressed  or  agitated  by  some  unlucky 
association  of  thoughts,  and  a  favourable  opportunity  pre- 
sents; sometimes,  to  elude  disgrace  or  merited  criminal  pun- 
ishment; and  sometimes,  although  physical  pain  is  always 
supported  with  more  resignation  than  moral  agony,  yet 
suicide  has  been  deliberately  committed  to  escape  extreme 
bodily  suffering  (a). 

The  contemplation  of  suicide  resembles  the  sole  delusion 
of  the  monomaniac,  which  entirely  engrosses  the  mental  and 
moral  faculties.  It  may,  however,  be  broken  into  by  pre- 
senting new  objects  which  powerfully  divert  the  mind. 
Thus,  a  man,  mentioned  by  Pinel,  had  left  his  house  in  the 
night,  with  the  determined  resolution  of  drowning  himself, 

(«)  Inquiries  concerning  the  In-  (a)  Commentaries  on  Insanity,  by. 
teUectual  Powers,  by  Abercrombie,  Dr.  Barrows,  p.  413.  SeejMW^,  pp. 
pp.  329,  330.  57,  58. 
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when  he  was  attacked  by  robbers.  He  did  his  best  to  es- 
cape them,  and,  having  done  so,  returned  home,  the  resolu- 
tion of  suicide  being  entirely  dissipated.  Whenever  the 
morbid  thought  is  for  a  short  space  arrested  by  a  fresh  ob- 
ject, that  is  the  moment  to  seize  for  appropriate  reasoning 
on  the  fallacy  of  the  delusion,  or  the  wickedness  of  the  de- 
sign. Occupation  should  be  devised,  to  which  the  patient 
must  be  led  by  gentle  and  almost  imperceptible  endeavours. 
What  occupation  or  diversion  is  preferable,  should  be  re« 
gulated  by  the  patient's  natural  tastes  or  habits,  which  must 
be  studied,  and  by  other  circumstances  (6).  The  selection 
of  suitable  occupations  and  amusements  must  depend  on  the 
ingenuity  of  the  physician  and  those  about  him. 


SECTION  V. 

Of  Lucid  Intervals. 

INSANITY  is  often  subject  to  intermissions,  during 
which  the  patient  appears  as  well  as  previous  to  the  attack, 
except  that,  not  being  engaged  ui  his  usual  occupations,  and 
being  sensible  of  the  existing  tendency  to  disease,  he  shews 
less  of  the  regular  interest  which  he  used  to  take  in  sur- 
rounding objects,  and  a  degree  of  shyness  towards  those 
who  address  him.  This  temporary  return  of  reason  is 
termed  a  lucid  interval,  which  it  frequently  becomes  neces- 
sary to  consider  in  legal  proceedings  (c). 

The  term  is,  with  great  appearance  of  probability,  sup- 
posed by  Dr.  Haslam  to  be  connected  with,  and  originate 
from,  the  antient  theory  on  the  subject  of  lunacy.  The  pa- 
tient became  insane,  as  was  supposed,  at  particular  changes 
of  the  moon;  and  the  inference  was  natural,  that,  in  the  in- 

(6)  Commentaries  on  Insanity,  by  (c)  See  poit,  pp.  260,  266,  289 — 
Dr.  Burrows,  p.  455.  296.  446. 
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tervenitig  spaces  of  titne,  he  would  be  rational(iQ.  This^ 
bowerer,  is  an  opituon  long  smoe  abandoned.  Obaervera 
have  repeatedly  noticed^  that  the  excess  of  the  paroxysms 
has  no  connection  with  the  phenomenon  in  question;  aad 
our  author  expressly  states,  that  he  kept  an  exact  register 
for  more  than  two  years,  but  without  findings  in  any  in* 
stance,  that  the  aberrations  of  tbe  human  intellect  corre* 
sponded  with,  or  were  influenced  by,  the  vicissitudes  of  the 
moon.  E^quirol  states,  that,  in  respect  to  lunar  influence, 
he  cannot  confirm  the  long  prevalent  opinion.  The  insane^ 
he  adds,  are  certainly  more  agitated  about  die  fidl  moon; 
but  so  are  they  about  day*break  every  morning.  Hence  be 
conceives  the  light  to  be  the  cause  of  the  increased  excite* 
ment  at  both  those  periods.  Light,  he  asserts,  frightens 
some  lunatics,  pleases  others,  but  agitates  all  (tf).  By  a  lu* 
cid  interval  is  to  be  understood,  not  a  remission  of  the  com- 
plaint, but  a  temporary  and  total  cessation  of  it,  and  com- 
plete restoration  to  the  perfect  enjoyment  of  reason  upon 
every  subject  upon  which  the  mind  was  previously  cogni- 
zant. The  determination  as  to  the  existence  of  a  lucid  in- 
terval, requires  attentive  observation,  and  long  and  repeated 
examination,  by  a  person  acquainted  with  the  subject  of  the 
patient's  insanity  (/). 

D*Aguesseau,  one  of  tbe  greatest  names  in  F^noh  juifa^ 
prudence,  thus  defines  a  lucid  interval: — **  It  must  not  be 
a  superficial  tranquilfity,  a  shadow  of  repose;  but^  <m  the 
contrary,  a  profound  tranqufliity,  -a  teal  l*epose)  it  must  be 
not  a  mere  ray  of  reason,  wUch  only  makes  its  absence 
more  apparent  when  it  is  gone,  not  a  flash  eft  lightning, 
which  pierces  through  the  darkness  mily  to  render  it  more 
gloomy  and  dismal,  not  a  glimn^ng  whi<^  unites  die  night 
to  the  day ;  but  a  perfect  light,  a  lively  and  continued  Jua- 
tre,  a  full- and  entire  day,  interposed  between  tbe  two  sepa- 
rate nights,  of  the  fury  which  precedes  and  follows  it;  and, 

(d)  Hathun  on  Madness,  p-  214.     lam  on  Madness,  p.  46;  and  Willis 

(e)  Medico-Chinug.  RevieWyVol.  i.  on  Mental  Derangement,  p.  1 51 ;  Dr. 
p.  251.  Reid's  Essays  on  Hjrpodxmdfisns, 

(/)  Males'  Elements  of  Forensic   p.  317,  2nd  edit 
Medicine,  p.  227 ;  and  see  Dr.  Haa- 
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to  uae  •nqtb^ir  imnge,  it  19  oot  a  dei^itfu}  and  faithless  stiUt 
1MU8,  wbioh  folWFl  or  forebodes  f^  stonn,  but  a  sure  an4 
8teftdf(S0t  traoquUlity  lb?  n  tipie,  a  real  calia,  ^  perfect  sere-* 
nil|r;  in  finei  witbout  looking  for  so  many  laetiqpliors  to  rer 
praaeot  ous  ideaij  it.  must  be  not  a  mere  diminution,  ^  re* 
misBioii  of  Ibe  ^(miplaint, .  but  a  kind  of  ten^^orary  cur^,  an 
iBtenmsaion  m>  clearly  marked^  as  in  every  respect  to  re^ 
aemble  the  reptQratiOD  of  bealttik:-^so  much  for  its  natHre* 
Aadf  as  if  is  unpowiUb  to  judge  in  a  moment  of  the  quality 
of  an  interval,  it  is.  requisite  that  there  should  be  .a  suffi? 
dent  fength  of  time^  for  giving  a  perfect  assurance  of  the 
teanpoiary  re^stablishment  of  reason,  which  it  is  not  pos- 
sible to  define  ingeneml,  ai^d  which  depends  upon  the  dif- 
feiont  kinds  of  fury;  but  it  is  certain  there  must  be  a  timet 
and  A  oonsidornUe  time; — 9q  much  for  its  duratum(g)f 

To  determine  the  es^istence  of  a  lucid  interval  in  ins^r 
vkfp  the  testimony  .of  a  .  physician  is  sometimes  required 
im  Courts  of  law..  The  ccnnplete  remi«su;»i  of  ii!M>dj;>ps<i 
is  iwly  i0  be  decided  by  ipeiterated  and  attentive  ob^er.- 
vatiocu  J^very  action,  aiid  even  gesture,  of  the  patient, 
shindd  he  sedulously  wajbohod ;  and  he  should  be  drawjpi 
iidbe  conversations  at  different  times,  that  may  insensibly 
lead  him  to  develop  the  false  impression^  under  which  j^ 
UboiUTAi  He  ehoiiU  also  be  employed  o^pasiooally  in  Imif 
M9S8,  ot  ottees  connected  with  or  likely  to  renew  his  wropg 
asaocifttipna.  .  If  these  trivia  produce  no  recurrence  of  insap 
ni^y,  be  may,  with  fuU  assurance,  be  regarded  as  legally 
coapfMs  mefiii$  during  mck  periodj  even  though  he  should 
folapee  a  short  time  after  into  his  former  malady  (A). 

Dx*  Hashm  defines  a  tucid  interval  to  be  a  complete  re^ 
ooifery  of  the  patient's  intellects,  ascertained  by  repeated 
eiamtnaljons  of  hip  conveirsation,  and  by  constant  qbserva^ 
tioii  of  hia  CKHiduct,  for  a  time  sufficient  to  enable  die  super- 
ialondent  to  form  a  correct  judgment.  If  the  person  who  is 
to  examine  the  state  of  the  patient's  mind  be  unacquain^d 


(0)  2  Pothbr  oa  ObligaUcAB,  by        (A)  Beck'i  Elements  of  Medic«l 
Evans,  |^.  668|  669.  Jurispmdenoe,  p.  246. 
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with  his  peculiar  opinions,  he  may  be  easily  deceived,  be- 
cause, wanting  this  informationi  he  will  have  no  clew  to  di* 
rect  his  inquiries,  and  madmen  do  not  alwilySi  nor  immedi- 
ately, intrude  their  incoherent  notions;  they  have  some- 
times such  a  high  degree  of  control  over  their  minds^  that 
when  they  have  any  particular  purpose  to  carry,  they  will 
affect  to  renounce  those  opinions  which  shall  have  been 
judged  inconsistent;  and  it  is  well  known  that  they  have 
often  dissembled  their  resentment,  imtil  a  fiivouraUe  oppor- 
tunity has  occurred  of  gratifying  their  revenge  (i). 

Dr.  Haslam  observes  (A),  that,  to  those  tmaccustomed  to  in- 
sane ^people,  a  few  coherent  sentences,  or  rational  answers, 
would  indicate  a  lucid  interval,  because  they  discovered  no 
madness;  but  he,  who  is  in  possession  of  the  peculiar  turn 
of  the  patient's  thoughts,  might  lead  him  to  disclose  them, 
or,  by  a  continuance  of  the  conversation,  they  would  spon- 
taneously break  forth.  A  beautiful  illustration  of  this  is 
contained  m  the  Rasselas  of  Dr.  Johnson,  where  the  astro- 
nomer is  admired  as  a  person  of  sound  intellect  and  great 
acquirements,  bylmlac,  who  is  himself  a  philosopher,  and 
a  man  of  the  world.  His  intercourse  with  the  astronomer 
is  frequent;  and  he  always  finds  in  his  society  information 
and  delight.  At  length  he  receives  Imlac  into  the  most  un- 
bounded confidence,  and  imparts  to  him  the  momentous 
secret  *'  Hear,  Imlac,  what  thou  wilt  not  without  difficulty 
credit.  I  have  possessed  for  five  years  the  regulation  of 
weather,  and  the  distribution  of  the  seasons;  the  sun  has 
listened  to  my  dictates,  and  passed  from  tropic  to  tropic  by 
my  direction ;  the  clouds,  at  my  call,  have  poured  their 
waters,  and  the  Nile  has  overflowed  at  my  command ;  I  have 
restrained  the  rage  of  the  dog-star,  and  mitigated  the  fer- 
vors of  the  crab.  The  winds  alone,  of  all  the  elemental 
powers,  have  hitherto  refused  my  authority,  and  multitudes 
have  perished  by  equinoctial  tempests,  which  I  found  my- 
self unable  to  prohibit  or  restrain.  I  have  administered 
thb  great  ofiice  with  exact  justice,  and  made  to  the  differ- 
ent nations  of  the  earth  an  impartial  dividend  of  rain  and 

(«)  Haslfun  «n  MadnesB,  pp.  40  and  52.  {k)  Id.  p.  47. 
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What  nmat  have  been  the  miaery  of  half  the 
globe,  if  I  had  limited  the  clouds  to  particidar  regionsj  or 
oonfined  the  aim  to  either  side  of  the  equator  {l)V 

It  is  stated  as  a  remarkable  fiict,  that  disorders  of  the 
body  will  sometimes  have  the  effect  of  locking  up  as  it  were 
and  concealing  from  view  the  mental  energies  for  a  long 
aeries  of  years;  and  that,  in  several  instances,  just  prior  to 
the  period  of  the  total  extinction  of  the  living  principle,  the 
soul  seems  to  have  come  out  of  its  hiding  place,  and  to  cast 
a  parting  glance  at  die  surrounding  scene.  It  b  related, 
tiiat  a  respectable  Quaker,  who  had  been  deprived  of  his 
finndties  for  years,  by  a  stroke  of  palsy,  and  reduced  to  a 
state  of  drivelling  idk>cy,  was  restored  to  the  full  possession 
of  his  rational  powers  for  some  days  previous  to  his  death, 
and  summoned  his  astonished  family  around  him,  delivered 
to  each  of  them  his  parting  advice  and  benediction,  and 
then  calmly  res^;ned  himself  to  a  peaceful  death  (»)• 


SECTION  VI. 

Ofihe  Treatmeni  of  the  Insane. 

IT  is  now  known  that  insanity  is  as  curable  as  any  disease 
to  which  mankind  are  subject;  that  it  arises  from  deranged 
bodily  functions — not  mental  aflections;  and  that  by  kind- 
ness and  proper  medicine,  there  is  often  less  difficulty  in 
removing  this  malady  than  many  others,  of  which  juster  no* 
tions  have  long  been  entertained  by  the  faculty  (n). 

This,  however,  does  not  appear  to  be  a  new  discovery, 
whatever  the  practice  may  have  been;  for  a  physician,  who 
wrote  upon  this  subject  many  years  ago,  observed,  that  "  we 
have,  therefore,  as  men,  the  pleasure  to  find,  that  madness 

(/)  Rasselas,  Chap.  xlL  («)  Sir  A.  Halliday's  Letter  to  the 

(m)  Lcmdon  Encydopsedia,  VoL  14,  Magistratefl  of  Middleiex,  in  the  year 
p.  179.  -  1826,  p.  15. 
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ia»  contrary  to.  tbe  opinioii  of  aome  unthinking  penaona,  a« 
nanageable  as  maoy  other  diatemperss  which  are  equiiUy 
dreadful  and  obstinate^  and  yet  are  not  looked  upon  as  in^ 
curable;  and  that  such  unhappy  objects  ought  by  no  means 
to  be  abandoned,  much  less  shut  up  m  loathsome  prisons  aa 
criminals>  or  ninaances  to  society."  And  he  adds-^'^  -We  are 
likewise^  as  physicians,  taught  a  very  useful  lesson,  vMr*  that» 
ahliough  madness  is  frequently  taken  for  one  species  (^dilh 
order,  nevertheless,  when  thoroughly  examined,  it  dipoovcers 
as  much  variety  with  respect  taits  causes  and  circumstances 
as  any  distemper  whatever;  madness,  therefore,  like  OKNlt 
other  morbid  cases,  rejects  all  general  methods  (4>)«'* 

Dr.  Burrows  observes,  that  few  popular  errors,  have  been 
mere  pv^udicial,  either  to  the  interests  of  science  <or  huma- 
nity, than  that  insanity  is  commonly  incurable,  and^consft- 
sequendy,  that  all  remedies  are  useless.  This  was  not  the 
conviction  of  the  antients ;  and  happily  the  experience  of 
Ae  present  age  clearly  demonstrates,  that  a  very  large  pro^ 
portion  of  the  insane  recover  the  perfect  use  of  their  under* 
standings  (p). 

And  the  same  author  adds — '^  Derogatory  as  the  confes- 
sion is  to  human  nature,  yet  it  cannot,  nor  ought  to  be  con* 
cealed,  that  another  cause  often  operating  and  always  de- 
tracting from  that  degree  of  success  which  might  otherwise 
attend  the  treatment  of  this  malady,  and  which  rarely  ap* 
plies  to  other  cases,  is  the  indifierence,  nay  often  the  disin* 
clination,  of  interested  relations  of  lunatics  to  their  reco- 
very (q). 

To  shew  that  these  things  are  not  the  offspring  of  imagi- 
nation, but  founded  on  facts,  it  will  be  sufficient  to  enume- 
rate some  instances  of  bad  feeling  which  are  recorded  on 
the  part  of  those  who  were  bound  by  the  nearest  ties  to 
have  pwsued  a  course  of  kindness  towards  their  unfortunate 
relatives*  A  witness  examined  by  the  Committee  of  the 
House  of  Commons  stated,  that  he  knew  one  instance  of  a 
person  of  very  respectable  family,  who  became  insane  soon 

(o)  Dr.  Battle  on  Madness,  4to  ed.    507. 
1758,  pp.  93,  94.  {q)  Id.  p.  510. 

(p)  Commentaries  on  Insanify,  p. 


TREATMENT  OF  TUB  INSANE.  Ixxt 

after  giving  birtfa  to  a  bop,  which  cmoBwte  gmenllj  ippoaed 
easy  ^ loooyery,  as  being merdy  a  temporary  irritaii(»;  she 
was  padced  up  in  a  back  ganret,  wfaeie  she  was  eoanely  fisd 
and  dotbed,  while  her  busbaad  eajoyad  every  Inmiy  that 
money  could  parohase  in  thefaouse  belowi  till  the  son  came 
of  age  and  had  her  released.  In  angther  case,  a  family  kept 
a  brother  lor  seves  years  in  confinement,  without  anymeans 
of  recovery^  for  the  sake  of  his  property,  though  they  were 
aH  in  opulent  drcnmatances.  He  stated  an  instence  of  a  smi 
very  evidently  taking  measures  to  prevent  the  recovery  of  his 
fiUh^$  and  several  instanoea  of  people  in  opulence  taking 
measures  to  prevent  the  recovery  of  their  own  bfoAers*  He 
had  seen  evident  proofs  of  vexation  and  disappointment  in 
a  wife»  on  the  unescpeeted  recovery  of  her  husband;  the 
same  in  a  husband^  on  the  osexpected  reoovery  of  his  wife; 
and  IB  a  mether^  on  the  vmespected  reeoveiy  of  a  s<m(r)* 

With  rasped  to  the  means  hitherto  employed  for  the 
ours  of  lliia  great  calamity,  it  is  often  stated  that  bat  litda 
has  been  attempted.  It  is  to  be  hunented*  that»  in  ganerali 
madhouses  have  been  considered  as  prisons,  (some  of  them 
unhappily  worse  than  prisons),  for  the  safe  custody  of  pi^ 
tients,  rather  than  as  hospitals  for  the  treatment  of  their 
maniaeal  dieevdnr.  It  is  the  opinion  of  some,  that  more  is 
to  be  expected  from  the  judicious  managemeat  of  lunatios 
Aaa  from  medieine.  But  as  the  diseased  state  of  the  mind 
often  proceeds  firem  corporal  indtation,  mneh  may  be  ex- 
pected from  the  judieiotts  and  well*timed  administration  of 
medicine,  aided  by  exercise,  employment,  suitable  occupa- 
tioQ,  and  amusement  of  the  mind,  remofang  atthe  same  time 
all  causes  of  mental  and  corporid  excitement*  The  nuHral 
taeatment  of  the  insane,  **  the  medicine  of  the  mind,**  is  of 
great  importance;  and  the  idle  and  unemployed  state  in 
wWeh  Aey  are  geneeafly  forced  to  eke  out  their  existence, 
must  materially  tend-to  protract  the  disease.  They  are  often, 
ke^wever,  incapable  of  bodily  or  mental  exertion ;  but,  dur* 
ing  the  intervals  of  trsnquiUity  and  reason,  every  innocent 
recreation  and  employment  should  be  introduced  suitable  to 

(r)  Fint  Report  on  the  State  of  Madhouses,  ordered  by  the  House  of 
Commons  to  be  printed,  25th  May,  1815,  p.  124. 
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their  former  habits,  their  ability,  and  inclination;  the  im- 
portance of  this  has  been  acknowledged,  and  it  has  formed 
part  of  the  plan  of  cure  acted  upon  in  some  of  our  most  re- 
spectable prirate  asylums.  At  an  establishment  in  Ireland, 
many  of  the  patients  have  been  taught  to  spin,  with  profit 
to  the  institution,  and  benefit  to  their  health  (s). 

It  requires  but  little  knowledge  of  human  nature  to  be 
convinced,  that  in  many  cases,  when  all  motives  to  exertion 
and  means  of  occupation  have  been  withheld,  and  all 
desire  of  improvement  extinguished,  the  faculties  will 
soon  languish  and  become  paralysed  for  Want  of  proper 
objects  on  which  they  can  be  exercised ;  and  the  man  will 
soon  sink  into  the  condition  of  the  brute.  It  is  abundantly 
proved  by  the  evidence  before  the  committees  of  the  two 
houses  of  Parliament,  that  these  wretched  outcasts  of  hti-» 
manity  have,  in  many  instances,  been  too  hastQy  consigned 
to  neglect  and  oblivion,  and,  owing  in  many  cases  to  mistaken 
notions  respecting  the  nature  of  their  malady,  those  meann 
of  cure  have  been  neglected  which  the  exertions  of  benevo« 
lent  and  persevering  individuals  have,  in  many  instances, 
proved  might  be  successfully  applied. 

Dr.  Haslam  published  a  tract  (/),  to  demonstrate  that  in 
every  case  of  insanity,  and  in  all  stages  of  the  disorder,  me*' 
dical  skill  or  moral  management  may  be  highly  advan- 
tBgeous;  and  contribute  either  to  the  cure  of  the  disease, 
or  to  the  comfort  and  happiness  of  the  lunatic ;  that  the 
state  of  violence  may  be  subdued,  or  at  least'  moderated 
by  medical  assistance,  and  the  tranquillity  whieh  suc- 
ceeds may  be  occupied  by  the  establishment  of  habHs 
which  conduce  to  regularity  of  conduct;  and  pointed  out 
some  of  the  circumstances  attending  insane  persons,  which 
by  proper  management  might  lead  to  salutary  changes  in 
their  moral  treatment,  and  thereby  produce  an  amelioration 
of  their  condition. 

The  same  author  observes  (u),  to  every  man  possessing 
experience  of  this  disorder,  it  is  a  well  known  fact,  that,  in 

{$)  Moles'  Elementa  of  ForeDsic  Management  of  Insane  Penons,  8vo. 
Medicine,  pp.  233,  234,  2nd  ed.  1817. 

(/)  Considerations  on  the  Moral       (u)  Id.  p.  II. 
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the  passive  state,  many  may  be  usefully^  and  to  themselves 
pleasingly,  employed,  although  they  labour  under  a  lament'* 
able  degree  of  mental  derangement.  Some  of  these  persons 
it  is,  perhaps,  impossible  to  cure ;  but  they  may  be  much 
amended,  and  certainly  enabled  to  partake  of  greater  com* 
forts  than  they  have  hitherto  been  permitted  to  enjoy* 
Every  thing  which  can  tend  to  accumulate  and  diffuse  hu- 
man happiness  shoidd  be  anxiously  sought  and  cultivated 
with  care. 

In  many  instances  an  intercourse  with  the  world  has  di»^ 
pelled  those  hallucinations  which  a  protracted  confinement, 
in  all  probability,  would  have  added  to  and  confirmed.  In  its 
passive  state,  insanity  has  been  often  known,  if  the  expres- 
sian  be  allowable,  to  wear  off,  by  permitting  the  patient  to  ea^ 
joy  his  liberty,  and  return  to  his  usual  occupation  and  indufr* 
Irious  habits;  indeed,  it  might  be  naturally  expected,  that 
IvMlily  labour  in  the  open  air,  with  moderate  employment  of 
mind^  directed  to  some  useful  object,  would  more  contribute 
to  health  and  rationality,  than  immuring  a  person  so  cir- 
cumstanced within  the  walls  of  a  madhouse,  provided  hia 
derangement  be  of  a  mild  and  inoffensive  character.  In  this 
view  of  the  subject  a  pauper  has  considerably  the  advantage 
of  a  man  of  rank  and  fortune.  The  former  being  an  incum- 
brance to  the  parish  during  the  time  he  is  secluded,  the 
parochial  officers  are  disposed  to  i^ord  him  a  trial  by  way 
of  probaition,  rather  than  continue  him  in  confinement  at  a 
considerable  expense  (q). 

Acceding  to  the  cultivation  of  the  human  intellect,  dif- 
ferent jMirsuits  engage  the  attention  and  administer  enjoy- 
ment* There  is,  perhaps,  something  in  natural  structurey 
and  consequent  tendency,  which  excites  a  relish  for  p^r 
ticular  employments  and  diversions;  but  infinitely  more  ia 
conferred  by  education  and  the  regular  habitudes  of  thought 
and  moral  discipline.  That  amusement,  under  proper  re- 
strictions, may  essentially  contribute  to  benefit  persons  la- 
bouring under  mental  derangement,  there  can  be  no  doubt, 
and  some  experience  has  been  already  collected  on  this  sub- 
ject; it  is  equally  well  known,  where  the  mind  has  no  access 

(v)  Id.  pp.  15^  16. 
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to  intelligenoe,  that  indiflforencei  stupidity,  and  idiotism  suc- 
cessively ensue. 

In  Dr.  Latham's  hints  respecting  the  general  management 
and  employment  of  insane  persons,  are  the  following  re- 
marks:— ^  Reflect  but  an  instant  upon  the  situation  in  which 
a  man  must  find  himself,  when,  upon  the  least  dawn  of  re- 
turning reason,  he  sees  himself  surrounded  by  objects  un- 
der all  the  diiBbrent  gradations  of  mental  misery;  and  it  will 
at  once  be  conceded,  that  any  thing,  however  trivial,  upon 
which  his  faculties  could  then  be  exercised,  might  contri- 
bute in  an  incalculable  degree  towards  his  comfort,  and  conr 
seq«ently<  towards  his  speedier  recovery.  Consider,  too,  the 
influence  which  the  employment  of  the  body  possesses  also 
over  the  mind,  and  it  will  readily  be  acknowledged,  that 
something  ought  to  be  devised,  by  which  the  bodily  strength 
of  the  patietit  might  be  made  subservient  towards  its  conu- 
fort  and  direction)  at  this  most  critical  period  of  its  weak  and 
irregular  conditieik  When  the  mind  seems  to  be  emerg- 
ing from  that  abyss  of  misery  in  which  it  had  been  plung* 
ed,  is  the  predse  period  wh^i  some  pleasurable  object  should 
be  presented  to  the  mind,  instead  of  those  which  are  terrify- 
ing, and  when  its  occupation  should  become  amosing  to  it, 
and  its  pursuits  rationaL  And  this  must  be  effected  by  finding 
an  easy  and  proper  employment  for  the  body «**  He  recom- 
mended a  gallery  and  an  open  court  in  which  exercises  and  in- 
nocent diversions  might  be  allowed,  under  the  superintend*' 
ence  of  attendants;  and  suggested,  that,  for  labour,  a  garden 
consisting  of  a  few  acres  would  supply  the  means  of  an  almost 
endless  variety ;  for  it  might  be  so  planned  and  appropriated 
as  to  admit  of  every  variety  of  horticultural  labour  and 
amusement.  The  sawing  of  stone,  the  manuikctm^  of  osier 
work  and  twine,  and  a  variety  of  odier  safe  and  useful  oc- 
cupations would  soon  present  themselves;  in  many  of  which 
the  female  patients  might  also  be  employed,  as  well  as  in 
mendhig  and  washing,  and  getting  up  the  linen  of  die  whole 
establishment (w).      Another  physician  observed' — *' 


(w)  First  Report  on  MadbouseSy  ordered  by  tbe  House  of  Commons  to 
be  printed,  25th  May,  1S15,  pp.  128, 129. 
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thing  at  least  is  certain ,  that,  in  the  management  of  such 
maladies,  tenderness  is  better  than  torture;  kindness  more 
effectual  than  constmtnt.  Blows  and  the  strait-waistooat 
are  often,  it  is  to  be  feared,  too  hastily  employed.  It  takes 
less  trouble  to  fetter  by  means  of  cords,  than  by  the  assidiii^ 
ties  of  sympathy  or  affection.  Nothing  has  a  more  favor* 
able  and  controUtng  influence  over  one  who  is  disposed  to 
or  actually  affected  with  melancholy  or  mania,  than  an  ex* 
Idfaition  of  iriendshTp  or  philanthropy;  excepting  indeed  in 
such  cases,  and  in  that  state  of  the  disease,  in  which  the 
mind  has  been  hardened  and  ahnoet  brutaSoed  by  having 
afa^eady  been  the  subject  of  coarse  and  humiliating  treat> 
ment.  Where  a  constitutional  inclination  towards  insamty 
exists,  there  is  in  general  to  be  observed  a  mcnte  than  or- 
dinary susceptibility  to  resentment  at  any  act  that  oflbrs 
itself  in  the  shape  of  an  Injury  or  an  insult.  Hence,  it  wiH 
not  appear  surprising,  that  so  soon  as  an  unfortunate  vic- 
tim has  been  inclosed  withki  the  awful  barriers  of  eidier 
tii!e  public  or  the  minor  and  more  clandestine  Bethlems, 
the  destiny  of  his  reason  should,  in  a  large  proportion  of 
ceases,  be  irretrievably  fixed.  The  idea  that  he  is  sup- 
posed to  be  insane,  is  almost  of  itself  sufficient  to  make  him 
BO;  and  when  Mich  a  mode  of  management  is  used  with  men, 
as  ought  not  to  be,  afchough  it  too  generaBy  is,  applied  even 
to  brutes,  can  we  wonder  if  it  should  often,  in  a  person  of 
more  than  ordinary  irritabBity,  produce,  or  at  any  rate  ac- 
celerate, the  last  and  incurable  form  of  that  disease,  to  which 
at  first  perhaps  there  was  only  a  delusive  resemblance  or 
Yaerely  an  incipient  approximation^* 

Tasso,  the  celebrated  poet,  was  once  instigated  by  the 
violence  of  an  mnorous  impulse  to  embrace  a  beautiAil  wo- 
man in  the  presence  of  her  brother,  who,  happening  to  be  a 
man  of  ranic  and  power,  punished  this  poetic  hcense  by 
looking  up  the  offender  in  a  receptade  for  lunatics.  It  is 
mid,  that  by  Hiis  confinement  he  was  made  mad,  who  was 
before  oniy  too  impetoous  or  indiscreet  (»). 

A  heavy  responsibflity  presses  upon  those  who  preside  or 

(jr)  Em^  on  Hypobhondrisiif,  by  Dr.  Reid,  pp.  30S--805,  2nd  edit. 
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officiate  in  the  asylums  of  lunacy.  Little  is  it  known  how 
much  injustice  is  committed,  and  how  much  useless  and 
wantonly  inflicted  misery  is  endured  in  ttiose  infirmaries  for 
disordered,  or  rather  cemeteries  for  deceased,  intellect. 
Instead  of  trampling  upon,  we  ought  to  cherish,  and  by  the 
most  delicate  and  anxious  care  strive  to  nurse  into  a  clearer 
and  a  brighter  flame  the  still  glimmering  embers  of  a  nearly 
extinguished  mind. 

It  is  by  no  means  the  object  of  these  remarks  to  depreciate 
the  value  of  institutions,  which,  under  a  judicious  and  mer- 
ciful superintendence,  might  be  made  essentially  conducive 
to  the  protection  of  lunatics  themselves,  as  well  as  to  that  of 
others,  who  would  else  be  continually  exposed  to  their  vio*. 
lence  and  caprice.  But  it  is  to  be  feared,  that  many  have 
been  condemned  to  a  state  of  insulation  irom  all  rational  and 
sympathizing  intercourse,  before  the  necessity  has  occurred 
for  so  severe  a  lot.  Diseased  members  have  been  ampu- 
tated from  the  trunk  of  society,  before  they  have  become  so 
incurable  or  unsound  as  absolutely  to  require  separation. 
Many  of  the  depdts  for  the  captivity  of  intellectual  invalids 
may  be  regarded  only  as  nurseries  for  and  manufactories  of 
madness;  magazines  or  reservoirs  of  lunacy,  from  which  is 
issued,  from  time  to  time,  a  sufficient  supply  for  perpetu- 
ating and  extending  this  formidable  disease — a  disease 
which  is  not  to  be  remedied  by  stripes  or  strait-waistcoats, 
by  imprisonment  or  impoverishment,  but  by  an  unwearied 
tenderness,  and  by  an  unceasing  and  anxious  superintend- 
ence (y). 

That  the  moral  means  which  the  good  sense  and  humanity 
of  the  modems  have  in  many  instances  so  happily  devised 
and  applied,  must  be  useful  in  many,  nay  in  most  cases,  is 
indisputable,  but  they  ought  not  to  be  wholly  relied  on, 
but  considered  as  adjuncts  only  to  the  medical  means  to  be 
employed  for  effi^ting  a  cure.  It  is  to  be  lamented  that  the 
moral  remedies  are  not  of  readier  access,  and  rendered  ap- 
plicable to  every  situation  where  insane  persons  are  placed. 

It  is  conceived  that  the  attacks  of  insanity  might,  in  many 

(y)  Essays  on  Hypochondriasis,  by  Dr.  Reid,  308—310,  2nd  edit. 
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cases,  be  altogether  prevented,  or  at  least  its  effects  mitigated 
by  the  proper  government  of  the  passions  and  desires,  by  re- 
gularity of  conduct,  and  by  a  judicious  employment  of  the 
mind  in  the  pursuit  of  rational  and  worthy  objects;  this  may 
not  be  within  the  power  of  all,  but  might  undoubtedly  be 
more  generally  adopted  than  it  is. 

Among  some  of  the  qualities  which  constitute  a  well 
regulated  mind,  may  be  mentioned  the  cultivation  of  a 
habit  of  steady  and  continuous  attention;  or  of  properly  di- 
recting the  mind  to  any  subject  which  is  before  it|  so  as  fully 
to  contemplate  its  elements  and  relations;  a  careful  regula- 
tion and  control  of  the  succession  of  our  thoughts,  a  faculty 
very  much  under  the  influence  of  cultivation,  and  on  which 
depends  the  important  habit  of  regular  and  connected  think- 
ing. The  cultivation  of  an  active  inquiring  state  of  mind, 
which  seeks  for  information  from  every  source  that  comes 
within  its  reach,  whether  in  reading,  conversation,  or  per- 
sonal observation.  The  habit  of  correct  association — that 
is,  connecting  facts  in  the  mind  according  to  their  true  rela- 
tions, and  to  the  manner  in  which  they  tend  to  illustrate 
each  other,  which  is  one  of  the  principal  means  of  improv- 
ing the  memory.  Nearly  allied  to  this,  is  the  habit  of  re- 
flection, or  of  tracing  carefully  the  relations  of  facts,  and  the 
conclusions  and  principles  which  arise  out  of  them.  A  care- 
ful selection  of  Uie  subjects  to  which  the  mind  ought  to  be 
directed,  which  must  vary  according  to  the  situations  in  life 
of  different  individuals.  A  due  regulation  and  proper  con- 
trol of  the  imagination;  by  restricting  its  range  to  objects 
which  harmonize  with  truth,  and  are  adapted  to  the  real 
state  of  things  with  which  the  individual  is  or  may  be  con- 
nected. The  cultivation  of  calm  and  correct  judgment,  ap^^ 
plicable  alike  to  the  formation  of  opinions  and  the  regulation 
of  conduct,  founded  upon  the  habit  of  directing  the  attention, 
distinctly  and  steadily,  to  all  the  facts  and  considerations 
bearing  upon  a  subject ;  by  contemplating  them  in  their  true 
relations,  and  assigning  to  each  the  degree  of  importance  of 
which  it  is  worthy;  which  is  opposed  to  the  influence  of 
prejudice  and  passion— to  the  formation  of  sophistical  opin- 
ions— to  party  spirit— and  to  every  propensity  which  leads 
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to  the  adoption  of  principles  on  any  other  ground  than  calm 
and  candid  examination,  guided  by  a  sincere  desire  to  dis- 
cover the  truth.  A  sound  state  of  the  moral  feelings  may 
be  lastly  mentioned  as  highly  conducive  to  a  well  regulated 
understanding  (jer). 

The  gaudy  gloss  of  fortune  only  strikes 
The  vulgar  eye:  the  sufirage  of  the  wise, 
The  praise  that's  worth  ambition,  is  attained 
By  sense  alone,  and  dignity  of  mind. 
Virtue,  the  strength  and  beauty  of  the  soul, 
Is  the  best  gift  of  heaven;  a  happiness 
That  even  above  the  smiles  and  frowns  of  Fate 
Exalts  great  Nature's  fkvourites;  a  wealth 
That  ne'er  encumbers,  nor  can  be  transferred. 
Riches  are  oft  by  guilt  and  baseness  earned; 
Or  dealt  by  chance  to  shield  a  lucky  knave, 
Or  throw  a  cruel  sunshine  on  a  fool. 
Dr.  Armttrong  on  Health,  edited  by  Dr.  Aikin,  Book  4,  v.  280—292. 

The  great  objects  to  be  aimed  at  in  the  management  of 
the  insane  are^  in  the  first  place,  that  the  invalids  be  sepa- 
rately and  properly  classed,  both  in  respect  of  their  ages^ 
sexes,  conditions  in  life,  and  kind  or  degree  of  their  dis- 
order. Secondly,  &ee  ventilation,  so  insured  as  to  guard 
against  undue  exposure  to  the  inclemencies  of  the  weather. 
Thirdly,  a  rigid  system  of  cleanliness;  and  lastly,  such  a  ju- 
dicious regulation  both  of  mental  and  bodily  exercise,  as 
shall  excite  without  fatigue,  and  exhilirate  without  exhaus- 
tion. A  combination  of  tenderness  with  firmness  on  the 
part  of  the  keepers  is  all  along  supposed;  and  in  respect  of 
superior  and  general  superintendence,  none  ought  to  med- 
dle with  the  mad  who  have  not  discretion  and  genius,  and, 
it  might  be  added,  humanity  into  the  bargain  (a). 

It  should  be  stated,  that,  according  to  the  evidence  of 
some  of  the  physicians  conversant  with  this  sulqect,  who 
were  examined  before  the  committee  of  the  House  of  Lords, 
there  has  been  of  late  years  a  considerable  improvement  in 
the  medical  and  moral  treatment  of  the  insane  (6),  and  that 

(«)  See  Inquiry  concerning  the        (a)  Quarterly  Review,  15  Vol.  p. 
Intellectual  Powers,  by  Abepcrom-    412.    See  |km<,  pp.  483, 484. 
bie,  pp.421— 441, 3rd  edit.  W  Minutes  of  Evidence  before 
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the  proportion  of  cured  is  greater  now  than  formerly,  in 
consequence  of  the  abolition  of  the  excessive  use  of  coer* 
don(c). 

The  objects  of  legislative  enactments  on  this  great  ques- 
tion ought  at  least  to  comprise  four  particulars:  in  the  first 
place,  the  most  efiectual  provisions  to  prevent  the  operation 
of  wrong  motives  towards  procuring  the  confinement  of  in- 
dividuals on  the  ground  of  insanity,  when  no  actual  insanity 
exists.  In  the  second  place,  provisions  should  be  made  to 
insure  the  confinement  of  such  individuals  as  are  really  in- 
sane, and  who  cannot  continue  at  large  without  endanger- 
ing the  security  of  others.  Thirdly,  every  care  should  be 
taken  to  cause  those  who  are  confined  to  be  placed  in  such 
situations,  and  under  such  regulations,  as  experience  has 
shewn  to  be  most  conducive  to  recovery,  when  that  event 
is  probable,  and  to  comfort,  when  the  case  is  incurable;  and 
fourthly,  a  special  endeavour  should  be  made  on  the  part  of 
the  legislature  to  secure  to  paupers  such  advantages  as  are 
suited  to  their  rank  and  condition  (d). 

The  provisions  of  the  statutes  lately  passed  (e)  seem  cal- 
culated to  effect  many  of  the  above  objects^  whether  or  not 
they  will  be  attained  must  depend  principally  upon  the  ac- 
tivity, vigilance,  and  judgment  of  those  to  whom  the  super- 
intending power  is  given  (/),  in  executing  their  duties  as 
visitors,  and  in  confiding  the  care  of  the  insane  to  persons 
of  medical  science,  who  possess  not  only  a  knowledge  of 
insanity,  but  also  humanity,  and  a  desire  to  alleviate  the 
sufferings  of  those  committed  to  their  charge. 

Committee  of  the  House  of  Lords  on  mons,  1827,  pp.  59,  86. 

the  hill  to  regulate  the  treatment  of       (d)  Quarterly  Revie*vr,  15  Vol.  p. 

insane  persona.  May,  1828,  pp.61,  415. 

73,  74,  86,  88.  («)  See  Appendix,  pp.  532—^21. 

(e)   Minutes  of  Evidence  hefore        (/)  Seepc§t,  pp.  484,  485. 
Committee  of  the  House  of  Com- 
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CHAPTER  I. 

OF  THE  LEGAL  TERMS  RESPECTING  PERSONS  UNDER 

MENTAL  DISABILITIES. 

Ml  he  terms  used  in  the  statute  law  of  England,  to  include 
persons  under  mental  disabilities!  hare  been  various. 

The  general  term  which  has  commonly  been  applied  to 
such  persons,  both  by  the  common  and  statute  law,  is,  "  nan 
compos  meniU,^  which,  according  to  Lord  Coke,  is  the  most 
legal  (a). 

Compos  signifies,  one  that  hath  obtained,  or  is  master  of  his 
denre  or  purpose;  and  in  some  classical  Roman  authors (6), 
compos  amnU  ei  compos  mentis,  mean  "one  in  his  senses;'* 
the  term  **non  compos  mentis''  was  adopted  by  the  law  of 
England  at  a  remote  period  to  signify  a  person  **  out  of  his 
senses.** 

The  term  non  compos  mentis  is  used  in  the  statute  de 
prcerogativd  regis  (e),  and  also  in  several  subsequent  acts 
of  Parliament  (cf);  and  it  was  said  by  Lord  Hardmcke  — 

(a)  Co.  Litt  246.  a.  (i)  23  Eliz.  c.  3;  21  Jac.  I,  c. 

(b)  Terent  Adelp.  iii.  2, 12;  Cic.  16;  4  Geo.  2,  c.  10;  26  Geo.  2, 
2Fh]Lc.38;  Id.  in  Pison.  c.  20,  extr.  c.  33,  8.  12;  1  &  2  Geo.  4,  c.  15; 
SaOiist  in  Fngm.  Liv.  1.  27,  c.5.  4  Geo.  4,  c.  76,  s.  17;  Irish  stat.  11 

{e)  17  Edw.  2,  c.  10.  Anne,  c.3;  5  Geo.  2,  c.  8. 
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being  non  compos  mentis  ''  of  unsound  mind/'  are  certain 
terms  in  law,  and  import  a  total  deprivation  of  sense;  but 
weakness  does  not  carry  that  idea  along  with  it;  but  Courts 
of  law  understand  what  is  meant  by  non  compos^  or  insane, 
as  they  are  words  of  a  determinate  signification  {d). 

Lord  CoAe  makes  four  classes  of  such  persons  —  1^/, 
idiot,  or  fool  natural,  who  from  his  nativity  by  a  perpetual 
infirmity  is  non  compos  mentis:  2nd,  a  person  who  Viras  of 
good  and  sound  memory,  and  by  sickness,  grief,  or  other 
accident,  wholly  loses  his  memory  and  understanding:  3rd, 
a  lunatic,  lunaticus,  who  has  sometimes  his  understanding 
and  sometimes  not,  qui  gaudet  lucidis  intervallis,  and  there- 
fore he  is  called  fion  compos  mentis  so  long  as  he  has  not 
understanding:  and  4M,  a  person  who  by  his  own  vicious  act 
for  a  time  deprives  himself  of  his  memory  and  understand- 
ing, as  he  that  is  drunken;  but  such  a  person  has  no  privUege 
by  this  voluntary  contracted  madness  (e).  Yet,  if  a  person  by 
the  unskilfulness  of  his  physician,  or  by  the  contrivance  of 
his  enemies,  eat  or  drink  such  a  thing  as  causes  temporary 
or  permanent  phrensy,  this  puts  him  in  the  same  condition 
in  reference  to  crimes  as  any  other  phrensy,  and  equally 
excuses  him;  and  also,  if,  by  one  or  more  such  practices, 
an  habitual  and  fixed  phrensy  be  caused,  though  this  mad* 
ness  was  contracted  by  the  vice  and  will  of  the  party,  yet  it 
puts  the  party  in  the  same  condition  in  relation  to  crimes, 
as  if  it  had  been  contracted  involuntarily  at  first  (/). 

The  word  idiot  is  derived  firom  the  Greek  word  i&oc  pH- 
vatus,  and  signified  a  private  man,  who  has  not  any  public 
office.  Among  the  Latins,  idioia  is  taken  for  ilUterate,  or 
foolish  (g),  and  in  Cicero  and  other  authors  signifies  common- 
ly an  unlearned  and  illiterate  person.  With  the  English  ju- 
rists, however,  idiot  is  a  legal  term,  signifying  a  person  who 
has  been  without  understanding  from  his  nativity,  and  whom 
the  law  therefore  presumes  never  likely  to  attain  any  (A). 

(d)  Ex  parte  Bamesley,  3  Atk.  {£)  4  Rep.  128;  See  DuCange's 
173.    See  2  Eq.  Cas.  Abr.  580.  Glossaiy,  tit  <<  ldiota,'\ 

(e)  Co.  Litt  247.  a. ;  4  Rep.  (A)  Co.  Litt  246.  b.,  247.  a. ;  3 
124  b;  4  Bl.  Comm.  25.  Mod.  44;  4  Rep.  126 ;  1  Bl.  Comm. 

(/)  1  Hale's  P.  C.  32.  302. 
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FiUherbert  defines  an  idiot  from  birth  to  be  a  person 
who  cannot  count  or  number  twenty  pence,  nor  tell  who 
was  his  father  or  mother,  nor  how  old  he  is,  &c.,  so  as  it 
may  appear  that  he  hath  no  understanding  of  reason  what 
shall  be  for  his  profit,  or  what  for  his  loss:  but  if  he  have 
sufficient  understanding  to  know  and  understand  his  letters, 
and  to  read  by  teaching  or  information  of  another  man,  then 
it  seems  he  is  not  an  idiot  (t). 

In  a  recent  case  in  the  House  of  Lords,  Lord  Tenttrden 
is  reported  to  have  said,  in  allusion  to  the  above  definition 
of  Fitzherbert,  the  strict  legal  definition  of  an  idiot  is,  that 
if  a  man  can  repeat  the  letters  of  the  alphabet,  or  read  what 
is  set  before  him,  he  cannot  be  taken  to  be  an  idiot.  But 
that  was  contrary  to  common  sense,  for,  as  to  repeating  the 
letters  of  the  alphabet,  or  reading  what  is  set  before  him,  a 
child  of  three  years  old  may  do  that  (k). 

Although  a  person  has  a  weak  mind,  yet,  if  he  appears  to 
be  capable  of  acquiring  by  conversation  and  instruction  a 
competent  share  of  understanding  to  enable  him  to  govern 
himself  or  his  estate,  and  a  memory  sufficient  to  retain  the 
knowledge  which  he  may  so  acquire,  he  is  not  considered  in 
law  an  idiot,  or  a  person  of  unsound  mind  (/)•  Persons 
bom  deaf,  dumb,  and  blind,  are  looked  upon  by  the  law  as 
in  the  same  state  with  idiots  (m);  for,  the  senses  being  1^ 
only  inlets  of  knowledge,  and  these  most  important  inlets 
being  closed,  all  ideas  and  associations  belonging  to  them 
are  totaHy  excluded  from  their  minds. 

But  persons  deprived  of  only  one  or  two  senses,  and 
who  can  express  their  meaning  by  writing  or  signs,  are  not 
incapacitated  on  that  account  (n).  A  man  deaf  and  dumb 
from  his  birth,  is  in  presinnption  of  law  an  idiot,  and  die 
rather  because  he  has  no  possibility  to  understand  what  is 
forbidden  by  law  to  be  done,  or  under  what  penalties;  but 
if  it  can  appear  that  he  has  the  use  of  understanding,  which 
many  of  that  condition  discover  by  signs  to  a  very  great 

ii)  Fitz.  N.  B.  583,  ed.  1652.  (/)  Lord  Blip's  case,  1  Ridg.  P.  C. 

(k)  Ball  Y.  Afanfim,    1  Dow,  P.  522.    See  2  Eq.  Cas.  A1)r.  581. 
•C.  new  Ser.  392;  S.  C.  3  Bligh,  new        (m)  Co.  Litt  42.  b. 
Ser.  1.  (n)  Elliot' t  case,  Carter,  53. 
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measure^  then  he  may  be  tried  and  suffer  judgment  and  ex- 
ecution, though  great  caution  is  to  be  used  therein  (o). 

A  person  born  deaf  and  dumb  having  attained  the  age  of 
twenty-one  years,  applied  to  the  Court  of  Chancery  for  pos- 
session of  her  real  estate,  and  to  have  an  assignment  of  her 
chattel  estate;  and  the  Lord  Chancellor  having  put  ques* 
tions  to  her  in  writing,  to  which  she  gave  sensible  answers 
in  writing,  the  same  was  ordered  accordingly  (p). 

Lunatic  is  a  technical  term,  coined  in  ignorant  times,  and 
is  derived  from  the  Latin  word  luna,  in  respect  of  lucid  in- 
tervals which  lunatics  are  usually  in  the  enjoyment  of,  quia 
lucidis  iniervallis  gaudent;  or  in  consequence  of  a  notion 
formerly  prevalent,  that  the  moon  has  an  influence  upon 
mental  disorders  {q).  The  term  signifies,  in  its  legal  accep- 
tation, one  who  has  had  understanding,  but,  by  disease, 
grief,  or  other  accident,  hath  lost  the  use  of  his  reason.  A 
lunatic  is  properly  one  that  hath  had  lucid  intervals,  some- 
times enjoying  his  senses,  and  sometimes  not  (r). 

It  is  singular,  that  the  term  *'  LunaticuSf*  which,  though 
derived  from  a  vulgar  error,  gives  the  title  to  the  modem 
proceeding  by  commission,  and  is  the  only  specific  descrip- 
tion of  afilicted  persons  contained  in  it,  is  not  to  be  found 
in  any  form  of  the  old  writ  («),  nor  in  the  statute  de  prcBro- 
gativd  regis. 

The  words  unsound  mind,  and  unsound  memory,  have  been 
adopted  in  several  statutes,  and  sometimes  indiscriminately 
used  to  signify,  not  only  lunacy,  which  is  a  periodical  mad- 
Co)  1  Hale's  P.  C.  p.  34;   see  1    to  Encyc.  Britt;  Stew.Pbil.  Vol.  3, 
Russ.  on  Crimes,  p.  7,  note  (/).  p.  401. 

The  judicious  and  humane  means        (p)  Diekenaon  v.  BUaset,  I  Dick, 
adopted  in  modern  times  for  edu-    26S. 

eating  persons  bom  deaf  and  dumb,  (9)  3  Atk.  174$  Hale's  P.  C.  31. 
have  been  attended  with  eminent  See  Du  Gauge's  Glossaiy,  tit.  *'  Lu- 
success,  and  furnished  them  with  natiau"  and  an  elegant  Latin  trea- 
many  ways  of  profitable  occupation,  tise  De  imperio  tolls  ac  luiue  in  hu*  * 
and  endowed  them  with  many  of  the  mana  corpora,  et  morhtM  inde  oriundU, 
privileges  and  consequent  responsi-  by  the  late  Dr.  Mead, 
bility  of  rational  and  moral  agents.  (r)  4  Co.  123 ;  1  Bl.  Comm.  304. 
See  the  interesting  article  "  Deaf  («)  Reg.  Brev.  266,-  see  12  Ves. 
and  Dumb,"  in  Vol.  3  of  Supplement    450,  2nd  ed.  note  (11). 


PERSONS  UNDER  MENTAL  DISABILITIES.  5 

ness,  but  also  a  permanent  adventitious  insanity  as  distin- 
guished from  idiotcy  (/). 

The  term  unsound  mind  seems  to  have  been  used  in 
those  statutes,  and  by  Lord  Hardwicke,  in  the  same  sense 
as  insane;  but  a  greater  latitude  appears  to  have  been  given 
to  the  meaning  of  those  words  by  Lord  Eldon,  who  said  that 
they  imported  that  the  party  was  in  same  such  state  as  was 
contra-distinguished  from  idiotcy  and  from  lunacy,  and  yet 
such  as  made  him  a  proper  subject  of  a  commission  to  in* 
quire  of  idiocy  and  lunacy  (tf). 

And  accordingly,  if  a  jury  find  a  party  to  be  of  unsound 
mind,  and  incapable  of  managing  his  afiairs,  it  is  held  a  suf- 
ficient finding  to  support  a  commission  of  lunacy. 

It  is  to  be  lamented,  that  the  original  meaning  of  the  term 
"  unsound  mind**  should  have  been  departed  ftom,  and  that 
so  much  latitude  and  uncertainty  should  have  been  given  to 
it  as  are  impUed  by  the  words  of  Lord  Ekhn,  last  quoted — 
For  if  unsound  mind  does  not  mean  a  deprivation  of  reason, 
but  a  degree  of  weakness,  and  the  Crown  can  issue  com- 
missions to  try  whether  a  party  be  of  sufficient  understand- 
ing to  manage  himself  and  his  afiairs,  this  is  such  a  vague 
and  uncertain  ground  for  inquiry  as  will  open  a  door  to  in- 
vade the  liberty  of  the  subject  and  the  rights  of  property. 

It  was  held  by  Lord  Redesdale  that  the  words  '*  non  sane 
memofry^  used  in  the  Irish  statute,  7  Geo.  S,  c.  14,  include 
every  sort  of  person  of  such  description,  whether  idiot  or 
lunatic,  or  incapable  of  managing  himself  or  his  aflfairs  (r). 

The  terms  used  in  several  modem  acts  of  Parliament  to 
signify  persons  imder*  mental  disabilities  are — idiot,  lunatic, 
and  of  unsound  mind. 

The  term  lunaiie  only  is  used  in  the  statutes  of  1 1  G.  4  & 
1  W.  4,  cc.  GO,  66 ;  but,  by  the  second  section  of  each  of  those 
acts,  containing  rules  for  the  interpretation  of  certain  words 
employed  in  them,  it  is  declared,  that  the  word  lunatic  shall 
extend  to  any  idiot,  or  person  of  unsound  mind,  or  inca- 
pable of  managing  his  afiairs. 

(0  Lord  Efy'$  case,  I  Ridg.  ParL  (ii)  In  re  the  Earl  of  Porttm<mih, 

Cas.  518;  3  Atk.  171;  39  8c  40  22nd  April,  1815;  see |Hi«i,  civ.  ..2. 

Geo.  3,  c.  94 ;  43  Geo.  3,  c.  75 ;  6  (v)  Carew  v.  Johutou,  2  Sch.  & 

Geo.  4,  c  74;  7  Geo.  4,  c.  57,  s.  73.  Lef.  280. 
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It  may  be  proper  to  remark  in  this  place,  that,  in  the  sub- 
sequent part  of  this  work,  the  term  lunatic  is  frequently 
used  in  the  comprehensive  sense  given  it  by  those  statutes. 

The  term  partial  insanity  imports  that  a  person  is  in- 
sane on  one  or  more  particular  subjects  only,  and  sane  in 
other  respects  (it). 

As  the  term  imbecility  of  mind  often  occurs  in  discus- 
sions respecting  soundness  of  mind,  and  is  intimately  con- 
nected with  this  branch  of  the  subject,  the  following  judi- 
cious remarks  of  Sir  John  Nicholl(x)  are  deserving  attention. 
He  observed — *'  That,  in  order  to  arrive  at  the  true  mean- 
ing of  '  imbecility  of  mind/  we  may  resort  to  what  the  law 
describes  as  perfect  capacity,  which  is  most  correctly  found 
in  the  form  of  pleadings  used  in  the  Ecclesiastical  Courts, 
in  the  averment  in  support  of  a  will,  that  the  testator  '  was 
of  sound  mind,  memory,  and  understanding — talked  and  dis- 
coursed rationally  and  sensibly,  and  was  fully  capable  of  any 
rational  act  requiring  thought,  judgment,  and  reflection*' 
Here  is  the  legal  standard. 

"  Imbecility  and  weakness  of  mind  may  exist  in  different 
degrees  between  the  limits  of  absolute  idiotcy  oa  the  one 
hand,  and  of  perfect  capacity  on  the  other.  When  the  law 
uses  the  terms,  'mind,  memory,  understanding,  thought, 
judgment,  reflecticm,'  it  must  not  be  supposed  that  they  are 
quite  synonymous;  that  each  means  precisely  die  same  thing. 
By  no  means:  they  Mre  separate  faculties,  though  nearly 
connected  with  smd  graduating  into  each  other;  and  one  <Mr 
more  of  these  faculties  may  be  defiective  in  a  greater  or  less 
degree,  while  the  others  remain  perfect  in  the  individual. 

"  Locke  (y),  speaking  of  idiots,  says.  Those  who  cannot 
distinguish,  compare,  and  abstract,  would  hardly  be  able  to 
understand  and  make  use  of  language,  or  judge,  or  reason 
to  any  tolerable  degree;  but  orAy  a  little  and  imp^ectly 
about  things  present,  and  very  familiar  to  their  senses. 

(w)  1  Hale's   P.  C.  30 ;    Green-  vii.  sect  6. 

wood's  case,  13  Yes.  89 ;  3  Br.  C.  C.  (x)  1  Hagg.  Eccl.  Rep.  401. 

444;  Dew  v.  Clarke,  1  Add.  274;  (y)  Essay  on  the  Human  Under- 

S.  a  S  Add.  79;    Heaih  v.  Waiie,  standing,  Book  2,  ch.  11,  sect.  12 

Pr.  1798.  Del    1800.    ffi  iimilinili  &  13. 
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4ji4  indeed,  any  of  the  forementioned  faculties,  if  wanting, 
or  out  of  order,  produce  suitable  effects  in  men's  under- 
standings and  knowledge. 

*'  In  fine,  the  defect  in  naturab  seems  to  proceed  from  want 
of  quickness,  activity,  and  motion  in  the  intellectual  facul- 
ties, whereby  they  are  4eprived  of  reason:  whereas  mad- 
men, on  the  other  side,  seem  to  suffer  by  the  other  ex- 
treme, for  they  do  not  appear  to  have  lost  the  faculty  of 
reascHiing:  but  havipg  joined  together  some  ideas  very 
wrongly,  they  mbtake  them  for  truths,  and  they  err  as  men 
do  that  argue  right  from  wrong  principles.  For,  by  the 
violence  of  their  imaginations,  having  taken  their  fancies 
for  realities,  they  make  right  deductions  from  them. 

**  In  confirmation  of  this  doctrine  it  is  found,  that  different 
faculties  fail  in  different  persons.  For  example — the  me- 
mory is  sometimes  perfect  where  higher  powers  of  the  under- 
standing are  greatly  defective ;  when  imbecility  is  original, 
or,  as  medical  authorities  express  it,  connate^  the  memory  is 
often  perfect,  especially  of  trifling  and  simple  circumstances, 
though  the  other  mental  powers  remain  infantine;  or,  as 
the  same  authorities  suppose  and  express  it,  '  the  brain 
has  never  developed  itself.'  In  such  an  individual  the  un- 
derstanding has  made  little  progress  with  years — it  has  not 
matured  and  ripened  in  the  usual  manner:  yet,  even  in  such 
individuals,  unless  the  imbecility  be  extreme,  some  improve- 
ment win  have  taken  place — some  progress  in  knowledge 
beyond  mere  in&ncy  will  have  been  made  by  the  help  of 
memory,  by  imitation,  by  habit;  such  an  individual  will  ac- 
quire many  ideas,  will  recollect  facts  and  circumstances 
and  places,  and  hacknied  quotations  from  books,  will  con- 
duct himself  orderly  and  mannerly,  will  make  a  few  rational 
remarks  on  familiar  and  trite  subjects,  may  retain  self-do- 
minion, and  spend  his  own  little  income  in  providing  for  his 
wants,  as  a  boy  spends  his  pocket  money,  and  yet  may  la- 
bour under  great  infirmity  of  mind  and  be  very  liable  to 
fraud  and  imposition.  The  principal  marks  and  features 
of  imbecility  are  the  same  which  belong  to  childhood,  of 
course  varying  in  degree  in  different  individuals:  frivolous 
pursuits,  fondness  for  and  stress  upon  trifles,  inertness  of 
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mind,  paucity  of  ideas,  shyness,  timidity,  submission  to  con- 
trol, acquiescence  under  influence,  and  the  like.  Hence 
these  infantine  qualities  have  acquired  for  this  species  of 
deficiency  of  understanding  the  name  of  ^  childishness.' 
The  effect  is,  that  where  imbecility  exists  at  all,  and  in  pro- 
portion to  its  degree,  it  becomes  necessary,  especially  in  a 
case  exposed  to  other  adverse  presumptions,  to  ascertain 
its  extent  with  some  accuracy;  to  see  how  far  the  individual 
was  liable  to  be  controlled  by  influence,  to  submit  to  as- 
cendancy, to  acquiesce  from  inertness  and  confidence  in 
those  acts,  upon  the  validity  of  which  the  Court  has  to  de- 
cide (*)•" 

(z)  See  poit,  ch.  iii.  vii. 


CHAPTER  II. 

OFTHE  JURISDICTION  RESPECTING  IDIOTS,  LUNATICS,  AND 

PERSONS  OF  UNSOUND  MIND. 


SECTION  I. 

Of  the  Prerogative  of  the  Crown. 

X  HE  King,  as  the  -political  father  and  guardian  of  his 
kingdom^  has  the  protection  of  all  his  subjects,  and  of  their 
lands  and  goods;  and  he  is  bound,  in  a  more  peculiar  man* 
ner,  to  take  care  of  all  those  who,  by  reason  of  their  imbecili- 
ty and  want  of  understanding,  are  incapable  of  taking  care 
of  themselves;  this,  in  some  hookas,  is  called  a  prerogative  in 
the  Crown,  and  in  others  a  regium  munus^  or  duty,  which 
the  King  owes  his  subjects  in  return  for  their  subjection 
and  obedience  (a).  It  seems  more  properly  a  royal  trust, 
committed  to  the  Crown  by  act  of  Parliament,  for  the  bene- 
fit of  the  subject. 

The  prerogatives  of  the  King  with  respect  to  the  custody 
of  idiots  and  lunatics  are  not  mentioned  by  Bracton;  but  we 
are  informed  by  Fleta  (6),  that  certain  persons,  called  tu- 
tores f  used  to  have  the  custody  of  the  lands  idiotarum  et  stul- 
tontm.  It  is  thought  that  these  tutors,  as  was  natural, 
were  the  lords  of  whom  the  lands  were  holden;  such  un- 
happy persons  being  in  a  sort  of  perpetual  infancy.  But 
this  sort  of  trust,  according  to  Fleta,  had  been  much  abused ; 

(a)  Staundf.  de  Pr.  Keg.  33;  2    1  Bl.  Comin.  303. 
Inst.  14 ;    4  R«p.  126 ;  Bacon's  Abr.        (6)  Fleta,  p.  6.  See  Reeves's  Hist. 
tit  l^ots  and  Lunatics  (C) ;  Dyer  25 ;    of  English  Law,  2  Vol.  307. 
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on  which  account  an  act  had  been  made  in  the  reign  of 
Edward  1,  which  is  now  lost,  giving  to  the  King  the  custo- 
dy of  the  persons  and  inheritances  idiotarum  ei  stultorum, 
being  such  a  nativitate;  with  a  reservation  to  the  lord  of  all 
his  lawful  claims  for  wards,  reliefs,  and  the  like  (c). 

In  confirmation  of  the  statute  before  mentioned,  it  was  de- 
clared by  the  statute  de  prarogativd  regis  (cf),  that  the 
King  shaU  have  the  custody  of  the  lands  of  natural  fools, 
taking  the  profits  of  them  without  waste  or  destruction,  and 
shall  find  them  their  necessaries,  of  whose  fee  soever  the 
lands  be  holden.  And  after  the  death  of  such  idiots,  he 
shall  render  them  to  the  right  heirs:  so  that  by  such  idiots 
no  alienation  shall  be  made,  nor  shall  their  heirs  be  disin- 
herited. 

By  the  statute  32  Hen.  8,  c.  46,  which  established  the 
Court  of  Wards,  it  was  declared,  that  the  King's  wards 
and  their  lands  should  be  under  the  survey  and  governance 
of  that  Court;  and,  by  the  26th  section  of  the  same  statute, 
the  persons  and  lands  of  idiots  and  natural  fools  were  placed 
under  the  management  of  the  Master  of  the  Court  of  Wards. 
Upon  the  abolition  of  the  Court  of  Wards  (e),  the  care  and 
custody  of  such  persons  and  their  estates  reverted  to  the 
Crown. 

The  King,  after  a  person  has  been  found  idiot  by  ofBce» 
is  entitled  to  the  custody  of  die  body  of  such  idiot,  and  of 
his  lands  and  goods,  during  his  life,  and  as  well  of  those 
lands  and  other  hereditaments  which  he  takes  by  purcliase, 
as  by  descent;  but  the  freehold  of  them  remains  in  the  idiot, 
notwithstanding  the  right  of  the  Crown  to  their  custody  (/). 
But  if  an  idiot  has  not  the  possession  of  lands  or  goods,  but 
only  a  title  of  entry,  or  right  of  action,  the  King  cannot  en- 
ter nor  have  the  custody  of  them  (g).  The  King  may 
take  the  profits  of  an  idiot's  estate  to  his  own  use,  allowing 
necessaries  to  him  and  his  family,  and  making  reparations, 
and  may  also  demise  the  lands  of  an  idiot,  rendering  rent  (h). 

(c)  See  2  Inst.  14 ;   4  Rep.  125  b.  (^)  Stoundf.  de  Pr.  Reg.  35 ;  Vin. 

id)  17  Edw.  2,  St.  2,  c.  9.  Abr.  tit  Lunatics,  (B.  2.)  pi.  1. 

(c)  12  Car.  2,  c.  24.  (A)  Slaimdf.  de  Pr.  Reg,  35,  Moore, 

(/)  4  Rep.  126;  Staundf.  de  Pr.  4;  Dyer,  26  a. 
Reg.  34,  36. 
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S  o  the  King  may  grant  the  custody  of  an  idiot,  his  lands 
a  nd  goods  to  another  (t);  and  such  grant  may  be  made  with- 
o  ttt  security  to  account  (A:),  and  extend,  as  it  seems,  to  the 
representatives  of  the  grantee  (/)•  The  executors  of  an 
idiot  are  not  entitled  to  have  an  account  against  the  gran- 
tee for  the  pn^ts  incurred  during  the  grant  from  the 
Crown  (fli). 

It  is  said,  however,  that  since  the  Revolution,  the  Crown 
has  always  granted  the  surplus  profits  of  the  estate  of  an 
idiot  to  some  of  his  own  family  (»)• 

Though  the  King  may  by  scire /acia$f  or  by  information, 
avoid  all  acts  of  an  idiot  done  during  his  incapacity,  yet  his 
right  to  the  mesne  profits  of  his  lands  has  relation  only  to 
the  tiii»  of  the  finding  of  the  office,  althoughf  to  avoid  in- 
cumlnrances  created  by  an  idiot,  it  shall  have  relation  to  the 
time  of  his  birth  (o). 

From  die  manner  in  which  Fkta  expresses  himself,  it 
should  seem,  that,  in  his  time,  there  was  no  provision  for 
the  protection  of  the  persons  and  estates  of  lunatics  simikr 
to  that  provided  for  idiots.  But  by  the  statute  depnerth' 
gaHvd  regis  (p),  it  is  enacted,  that  the  King  shall  provide, 
when  any  (that  before  time  hath  had  his  wit  and  memory) 
happen  to  &il  of  his  wit,  as  there  are  many  having  lucid  in* 
tervals,  that  their  lands  and  tenements  shall  be  safely  kept 
without  waste  and  destruction,  and  that  they  and  their 
household  shall  live  and  be  maintained  competently  from 
the  profits  of  the  same;  and  the  residue  beyond  their  rea- 
sonable sustentation  shall  be  kept  to  their  use,  to  be  deli- 
vered unto  them  ^dien  they  cecover  their  right  mind :  so 
that  such  lands  and  tenements  shall  in  nowise  within  the 
time  aforesaid  be  aliened ;  nor  shall  the  King  take  any  thing 
to  his  own  use.  And  if  the  party  die  in  such  estate,  then 
such  residue  shaO  be  distributed  for  his  soul  by  the  advice 
of  the  ordinary. 

It  must  be  observed,  that  the  words  of  the  statute  tie 

(i)  2  Ch.  Cas.  70;  And.  23.  (n)  1  Ridg.  Pari.  Cas.  520. 

(k)  3  Mod.  23.  (o)  Tourson's  case,  S  Rep.  170; 

(/)  Prodgers  v.  Lady  Frmtler,  2     F.  N.  B.  202. 
Ch.  Cas.  70;  1  Vem.  9,  137.  (p)  17  Edw.  2,  st.  2,  c.  10. 

(m)  In  re  RahtrUy  3  Atk.  312. 


12  JURISDICTION  RESPECTING 

prtffrogaiivd  regis  (which  is  said  (q)  not  to  be  introductive 
of  a  new  right,  but  to  be  only  declaratory  of  the  common 
law),  difier  as  to  the  provisions  for  the  care  of  the  property 
of  an  idiot  and  a  lunatic.  In  the  one  case,  the  King,  hav- 
ing an  interest  and  personal  benefit,  is  said  to  have  the  cus- 
tody of  an  idiot,  his  lands  &c.;  but  with  respect  to  lunatics, 
he  is  only  to  act  as  parens  patrice^  as  the  person  to  take 
care  of  those  who  are  incompetent  to  take  care  of  them- 
selves: the  statute  expressly  providing,  with  respect  to  luna- 
tics, that  the  King  shall  not  take  the  profits  of  their  lands 
for  his  own  use;  but  is  bound  to  find  necessaries  for  them 
and  their  household  (r) ;  but  as  to  what  is  not  in  itself  profit- 
able, as  the  presentation  to  a  church,  the  King  takes  («}. 

The  statute  then  proceeds  to  direct,  that,  if  the  party 
shall  die  in  this  condition,  the  residue  shall  be  distributed 
for  the  benefit  of  his  soul,  according  to  the  superstition  of 
the  times  in  which  the  statute  was  made;  which  is  certainly 
now  {t)  to  be  taken  as  a  direction  to  preserve  the  residue 
for  those  entitled  to  the  personal  estate  of  the  lunatic  on  his 
death,  independent  of  that  statute.  In  the  case  of  a  lunar 
tic,  the  King  is  a  mere  trustee;  in  the  case  of  an  idiot,  he 
has  a  beneficial  interest.  In  point  of  form,  in  the  terms  of 
the  grant  to  the  committee,  the  grant  of  a  lunatic's  estate  is 
a  grant  liable  to  account;  and  the  other  is  a  grant  to  a  cer- 
tain degree  without  account;  that  is,  the  King  is  not  bound 
to  do  more  than  provide  for  the  maintenance  of  the  idiot, 
and  is  entitled  by  his  prerogative  to  the  surplus  of  his  es- 
tate (v). 

The  case  of  a  lunatic  tenant  in  fee  cannot,  it  is  conceived, 
be  assimilated  to  that  of  tenant  for  Ufe  impeachable  for 
waste;  as  the  latter  has  no  property  in  the  timber  at  all; 
and  therefore  waste  by  him  has  a  different  consideration 
from  that  waste  mentioned  in  the  statute  de  preerogativd 
regis y  which  only  means  without  destruction ;  and  does  not 
hinder  the  committee,  under  the  authority  of  the  King,  from 
making  use  of  those  opportunities,  which  the  property  of 

{q)  4  Rep.  126-7;  2  Ves.  jun.  71.  (0  See  statutes  31  Edw.  3,  c.  11 ; 

But  see  2  Inst  14,  centra.  22  &  23  Car.  2,  c  10. 

(r)  Holm€9*B  case,  Dyer,  25  b.  (v)  In  re  Fitzgerald,  2  Sch.  &  Lef. 

(«)  Cknn.  Dig.  Idiot,  (C).  436;  1  FonbL Tr.  £q.  56, 57, 3rd  edit. 
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the  lunatic  would  enable  him,  if  in  possession  of  his  senses, 
to  use  (it}.  Lord  Chancellor  Loughborough  held,  that  an 
order  for  the  conmiittee  to  cut  timber  in  a  state  of  maturity 
was  |ierfectly  right,  being  for  the  advantage  of  the  lunatic 
and  of  the  estate.  The  timber  when  mature  was  the  fair 
fruit  of  the  estate;  and,  instead  of  being  waste  and  destruc- 
tion to  cut  it,  it  would  have  been  waste  and  destruction  not 
to  have  done  so  {x). 

Copyholds  are  not  within  the  statute  de  prarogativd  re- 

With  respect  to  the  custody  of  copyhold  lands  of  an 
idiot  or  lunatic,  the  lord  has  not  any  power  over  such  lands 
except  by  special  custom;  in  which  case,  if  he  appoint  a 
committee,  such  person  has  no  interest  in  the  lands,  but  is 
considered  as  a  bailiff,  appointed  by  the  lord  to  keep  pos- 
session  for  the  lunatic  (sr). 

In  the  absence  of  special  custom,  it  does  not  distinctly 
appear,  who  is  entitled  to  the  custody  of  the  copyhold  lands 
of  an  idiot  or  lunatic.  It  is  laid  down  by  Lord  Coke,  that 
the  King  shall  not  have  the  custody  of  land  which  an  idiot 
holds  by  copy,  for  that  is  but  an  estate  at  will  by  the  com- 
mon law;  and  if  the  King  should  have  the  custody  of  it,  a 
great  p^judice  would  be  done  to  the  lord  of  the  manor;  but 
yet  it  is  said,  that  all  alienations  made  by  an  idiot  of  his 
copyhold  after  office  found  shall  be  avoided  by  the  King  (a). 
It  is  laid  down  that  the  Court  of  Wards  had  no  power  to 
make  orders  respecting  the  copyholds  of  an  idiot  copy- 
holder, but  that  it  should  be  done  in  the  Court  of  the  lord 
of  whom  the  copyhold  is  held  (&).     And  it  was  resolved  in 

(uf)  Em  parte  Bromfield,  1  Yes.  Bac  Abr.  tit  '*  Idioto  &  Lun."  (C). 
jun.  461 ;  5.  C.  3  Bro.  C.  C.  510.  (6)  Dyer,  303  a. 

(x)  Oxenden  v.  Lord  Cmnp^on,  4        The  rule  of  the  Court  of  Wards 

Bro.  C.  C.  234.  See  jkm^,  ch.  y.  s.  10.  was,  that  if  an  idiot  had  not  any 

(jf)  4  Rep.  126;  Co.  Cop.  sect  55;  goods    or  lands,    except  copyholds 

Bac.  Abr.  tit  "  Idiots  &  Lun.''  (C).  held  of  a  subject,  the  King  should 

Watk.  Gilb.  Ten.  291,  400.  not  have  the  custody,  but  the  lord  of 

(s)    Cock»  ▼.  Darton,  Hob.  215;  whom  the  copyhold  was  holden;  but 

Noy,  27;     Drury  v.  Fitch,  Hutton,  if  he  had  any  other,  then  the  copy- 

17.  hold  also.  Ibid.  n.  (46). 

(a)   Beverley's  case,  4  Rep.  1 26  b ; 
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one  case  (c),  that  the  lord  should  have  the  custody  of  one 
that  was  mutus  ei  stirdus,  although  no  custom  was  laid,  the 
question  being  between  the  proeAein  amy  and  the  lord ;  and 
the  reason  given  why  the  lord  should  have  the  custody  is,  be- 
cause otherwise  he  would  be  prejudiced  in  his  rents  and  ser- 
vices ;  which  reason  extends  as  well  to  cases  where  there  is 
no  custom,  as  where  there  is,  and  would  be  equally  applicable 
to  idiots  and  lunatics,  as  to  one  who  is  mutus  ei  surduB* 

Provision  is  now  made  for  the  admittance  of  lunatics  to 
any  copyholds  to  which  they  may  become  entitled,  and  for 
payment  of  the  fines  to  the  lord  of  the  manor  of  which  such 
lands  are  holden  ((i). 

And  it  is  provided  {e)  that  after  the  loid  shall  have  been 
paid  his  fine  and  costs,  it  shall  be  lawfiil  for  the  lunatic  or 
his  committee  to  enter  upon,  and  take  possession  of,  and 
hold  the  copyhold  land  according  to  the  estate  or  interest 
the  lunatic  shall  be  lawfully  ekititled  to  therein,  and  the  lord 
of  the  manor  is  required  to  deliver  possession  thereof  ac- 
cordingly; and  if  the  lord,  after  payment  or  tender  of  the 
fine  and  costs,  shall  refuse  to  deliver  the  possession  of  the 
copyhold,  he  is  Hable  to  make  satisfaction  to  the  persons 
kept  out  of  possession  for  the  damages  they  sustain. 

The  modern  acts  of  Parliament  (/),  enabling  the  person 
intrusted  by  the  King's  sign  manual  with  the  care  and 
commitment  of  the  custody  of  the  persons  and  estates  of 
lunatics,  to  make  orders  for  selling,  mortgaging,  leasing,  or 
otherwise  disposing  of  their  estates,  expressly  extend  to 
copyholds. 

The  prerogative  of  the  Crown  does  not  prevent  a  private 
person  from  confining  a  relation  or  friend  who  is  mad  (g\ 
under  the  regulations  made  by  several  statutes  (A).  The 
right  of  the  Crown  to  control  and  manage  lunatics  and 
their  estates  commences  with  the  finding  of  the  oflSce,  or 
inquisition  of  lunacy  (t). 

(c)     Evert  v.  Skinner,  Cro.  Jac.  (^)  2  Roll.  Abr.  546;  see  17  Geo. 

105.  2,  c.  5,  s.  20. 

id)  1  Will.  4,  c.  65,  88.  3,  5,  &  6.  (h)  14  Geo.  3,  c.  49,  repealed  by 

(e)  Id.  8.  7.  9  Geo.  4,  c.41. 

(/)  59  Geo.  3,   c.  80,   8.  2;    1  (t)  8  Rep.  170  b. 
WilL4,  CC.60,  65,  8.2. 
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SECTION  il. 

Of  the  Jurisdiction  of  the  Court  of  Chancery, 

BEFORE  the  Court  of  Waids  was  erected,  the  jurisdic- 
tion, both  as  to  idiots  and  lunatics,  was  exercised  in  the 
Court  of  Chancery,  and  therefore,  whilst  the  former  exist- 
ed, all  commissions  respecting  them  were  taken  out  of  Chan- 
cery and  returned  there;  and  after  the  abolition  of  the  Court 
of  Wards,  such  jurisdiction  reverted  to  the  Court  of  Chan- 
cery (0).  In  the  case  of  an  infant,  the  Lord  Chancellor  is 
acting  as  the  Coiu-t  of  Chancery;  not  so  in  lunacy ;  but  un- 
der a  special  separate  commission  from  the  Crown,  author- 
izing him  to  take  care  of  the  property,  and  for  the  beneftt 
of  the  lunatic  (ft).  When  a  person  is  found  an  idiot  or  a 
lunatic,  the  King  alone  has  power  to  grant  the  custody  of 
the  idiot  or  lunatic  and  his  estates,  by  sign  manual;  and, 
therefore,  to  save  repeated  applications  to  the  Crown,  it  has 
been  the  practice  for  the  Crown  to  intrust  such  power  by 
warrant  under  the  sign  manual,  countersigned  by  the  two 
secretaries  of  state,  to  the  Lord  Chancellor,  on  his  coming 
into  office ;  by  virtue  of  which  warrant,  and  not  as  Chan- 
cellor, he  has  the  ordering  and  disposition  of  the  persons 
and  estates  of  idiots  and  lunatics;  and  such  warrant  confers 
no  jurisdiction,  but  only  a  power  of  administration. 

This  authority  is  given  to  him  (as  stated  in  the  warrant) 
in  consideration  of  its  being  his  duty,  as  Chancellor,  to 
issue  the  commission  on  which  the  inquiry  as  to  the  tact  of 
idiotcy,  or  lunacy,  is  to  be  made.  This  branch  of  the  pre- 
rogative may  be  exercised  by  any  officer  the  Crown  thinks 
fit;  it  is  ordinarily  delivered  to  a  great  officer  of  state,  but 
not  necessarily  to  the  keeper  of  the  great  seal  (c) ;  an  in- 
stance is  mentioned  of  the  Lord  High  Treasurer  having  the 

(a)  CoipoT8tion  of  Burford  v.  (c)  4  Bro.  C,  C.  233 ;  2  Shaw  & 
LenthaU  and  others,  2  Atk.  553.  Wilson,  525. 

(6)  Ex  parte  PhiUipt,  19  Yea.  122. 
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warrant  (cQ;  but  if  it  were  granted  to  any  other  oflScer  of 
state,  it  would  not  enable  such  officer  to  act  after  the  grant 
made  to  the  committees,  but  merely  to  direct  such  grant. 

The  warrant  confers  the  right  of  making  grants  of  the 
custody  of  the  persons  and  estates  of  idiots  and  limatics, 
and  empowers  the  Lord  Chancellor,  or  other  person  to 
whom  it  is  given,  to  prepare  and  pass  such  grants,  without 
any  iurther  special  warrant  from  the  Crown  (e). 

Lord  Chancellor  Redesdalet  however,  expressed  a  doubt 
whether  the  warrant  thus  given  to  the  Chancellor,  was  an 
authority  for  passing  letters  patent,  granting  to  any  person, 
for  his  own  benefit,  the  surplus  profits  of  the  estate  of  an 
idiot,  and  inclined  to  the  opinion  that  a  grant  of  the  lands 
of  an  idiot  without  account  cannot  be  made  without  the 
King's  special  warrant  (/). 

As  the  King  is  only  entitled  to  the  profits  of  the  estates 
of  a  lunatic  for  the  support  of  him  and  his  family,  and  is 
bound  to  render  the  surplus  to  the  lunatic  when  he  recovers 
his  understanding,  the  King  cannot  grant  the  lands  of  a  lu- 
natic to  another  person  for  his  own  benefit  (^).  And  it 
seems  that  no  grant  of  a  lunatic's  estate  can  be  made  by 
the  Chancellor  otherwise  than  during  pleasure ;  for,  in  con- 
templation of  law,  a  lunatic  is  always  capable  of  recovering 
hb  understanding  (A).  But  though  the  King's  grant  of  a 
lunatic's  estate  without  account  is  void,  yet  the  King,  or  the 
Chancellor  by  authority  of  the  sign  manual,  may  allow  such 
a  yearly  maintenance  to  the  committee,  as  amounts  to  the 
yearly  value  of  the  lunatic's  estate  (t). 

No  restriction  being  imposed  upon  the  King  by  the  sta- 
tute de  profrogaiivd  regis,  or  any  other  statute,  as  to  the 
persons  in  whose  favour  grants  to  committees  are  to  be 
made,  he  may  commit  the  custody  of  a  lunatic  and  his  es- 
tates to  any  person,  or  number  of  persons,  he  pleases,  al- 
though the  relations  of  the  lunatic  are  usually  preferred. 

(rf)  2  Dick.  553.  8  Rep.  170. 

(«)  Sec  3  P.  Wma.  107,  note  (a).  (A)  In  re  FOxgeraH  2  Sch.  & 

(J)  Lytaught  v.  Royu^  2  Sch.  &  Lef.  438. 

Lef.  153.  («)  Sheldon  v.  Forteecue,    3   P. 

(^)  4  Rep.  127  b ;  Moor,  4,  pi.  12 ;  Wms.  1 10. 
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The  grant,  like  most  other  grants  from  the  Crown,  iamade 
by  letters  patent  under  the  great  seal  (k). 

The  issuing  the  comiaission  of  lunacy  is  under  the  direc- 
tion of  the  great  aeal,  and  the  cajre  and  custody  of  the  per- 
sons and  estates  of  lunatics  belong  to  the  Crown,  to  be  pro- 
vided for  upon  special  application  f<Mr  the  purpose.  This 
duty  of  the  Crown  was  to  be  performed  according  to  tbe 
advice  upon  ^^ch  the  King  might  constitutionally  act,  and  it 
ha8>  there&re,  long  been  the  pnt^tice,  firom  time  to  time, 
to  authorise,  by  the  King's  sign  manual,  the  person  hoUL- 
ing  thfi  geeat  seal  to  exercise  the  discretion  of  the  Crown  in 
providing  for  the  care  and  cuatody  of  the  persons  and  es^ 
tates  of  Ivaatics,  which  has  been  uaually  done  by  grants  to 
committees.  But  tbou^  the  discretion  of  the  Crown  has 
thus  been  delegated  to  the  person  holding  the  gireat  seal, 
yet  the  superintendenoe  of  the  conduct  of  the  committee,  in 
the  management  both  of  the  property  and  of  the  person,  ori- 
ginates in  the  auth<mty  of  the  Court  o{  Chancery,  as  the 
Court  from  which  the  commission  inquiring  of  the  lunacy 
issues,  and  into  which  the  inquisition  is  returned,  and  which 
makes  the  gmnt  founded  on  the  inqni^on,  for  which  grant 
the  sign  manual  is  a  general  wBrrani^  (i)* 

Afbar  ^  custody  is  granted,  the  keeper  of  the  great  seal 
acts  in  matters  relative  to  the  lunatic,  not  under  the  sign 
manual,  but  by  virtue  of  his  general  power  as  keeper  of  the 
King's  conscience ;  and  the  orders  of  the  Court  of  Chan- 
cery in  matters  of  lunacy  are  enforced  by  attachment,  not 
as  being  warranted  by  the  sign  manual,  but  by  the  generai 
power  of  the  Court  (m). 

There  are  several  instances  ol  orders  £or  eommitting  par- 
ties to  the  Fleet  for  disobeying  orders  in  lunacy  (a). 

(it)  1  Coll.  OD  Lun.  97;    2  BL  I7i4;  Im  re  Quiek,  Dw.  1906;  In  re 

ComBi.3i6.  B«itgee4tatiit«8d9&40  Owen, A\ig.lSl2,& June,  1S13;  Ifi re 

Geo.3,  C.88, 8.4i  47  Geo.3,c.  2^.  BenneU, March,  1822;  JnreTumer, 

(/)  In  re  Fitzgerald,   2   Scb.   &  Aug.  1828,  &  March,  1830.    In  one 

Lef.  438.  case  a  committee  of  a  lunatic  and  his 

(«)  Ex  parte  OrimHone,  2  Ambl.  wife,  and  the  printer,  were  ordered  to 

707.   See  2  Sch.  &  Le£  438;  6  Ves.  be  committed  to  the  Fleet  prison,  for 

783.  publishing  a  pamphlet  defaming  the 

(fi)  In  re  Lord  Wenman,  20  Jan.  proceeding  of  the  Court  in  a  lunacy* 

1721 ;  In  re  Pargiter,  18  &  30  July,  Ex  parte  Janet,  13  Ves.  237. 
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As  the  King  is  bound  in  conscience  to  execute  the  trust 
reposed  in  him  by  the  statute,  and  cannot  do  it  otherwise 
than  by  bailiff,  the  Chancellor,  or  person  holding  the  great 
seal,  is  the  proper  authority  to  direct  and  control  the  au- 
thority of  the  person  so  appointed  baiUff  (o). 

Upon  every  change  in  the  persons  having  the  custody  of 
the  gre£^t  seal,  a  special  authority  under  the  sign  manual  is 
granted  to  the  person  or  persons  newly  appointed,  who  have 
jurisdiction  to  alter  or  discharge  the  orders  of  their  pre- 
decessors (p).  Neither  the  Master  of  the  Rolls,  nor  the 
Vice  Chancellor,  can  sit  for  the  Lord  Chancellor^  or  make 
any  orders  in  matters  of  lunacy  (q). 

The  powers  conferred  by  the  statutes  1 1  G.  4  &  I  W.  4, 
cc.  60  and  65,  and  the  acts  thereby  repealed,  with  respect 
to  orders  to  be  made  for  the  conveyance  and  disposition  of 
estates  vested  in  lunatics,  are  given  only  to  the  Lord  Chan- 
cellor, Lord  Keeper,  and  Lords  Commissioners  of  the 
Great  Seal,  intrusted  by  the  King's  sign  manual  with  the 
care  and  commitment  of  the  persons  and  estates  of  lunatics; 
and  therefore,  the  orders  to  be  obtained  under  the  former  acts 
must  be  made  by  the  persons  so  intrusted;  and  it  is  con- 
ceived, that  any  orders  made  by  the  Master  of  the  Rolls, 
or  the  Vice  Chancellor,  under  those  acts,  respecting  the 
estates  of  lunatics,  would  be  invalid. 

As  it  is  impossibly  for  the  person  holding  the  Great  Seal, 
with  the  many  important  duties  he  has  to  perform,  to  ex- 
amine and  decide  personally  on  the  evidence  of  the  nu- 
merous matters  of  fact  which  arise  and  must  necessarily 
be  determined  respecting  the  care  and  management  of  the 
persons  and  estates  of  lunatics;  after  a  party  has  been 
found  a  lunatic  under  a  commission,  the  Lord  Chancellor,  on 
petition,  refers  such  inquiries  to  one  of  the  Masters  in  Chan- 
cery, who  examines  the  matters  referred  to  him,  and  then 
reports  the  result  of  such  inquiries.  The  Lord  Chancellor, 
on  further  application  by  petition,  either  confirms  such  re- 
port, or  directs  such  further  investigation,  or  makes  such 

(o)  2  Sch.  ScLet  439.  (q)   See  stat.  53  Geo.  3,  c.  24, 

(p)  4  Bro.  C.  C.  by  Eden,  235,  in    creating  the  o£Sce  of  Vice  Chan- 
note  cellor  of  England. 
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other  order  as  he  thinks  proper,  and  the  nature  of  the  case 
may  require.  If  any  parties  interested  are  dissatisfied  with 
the  Master's  report,  they  can  carry  into  the  Master's  office 
objections  in  writing  to  the  draft  of  the  report ;  and  after  it 
has  been  settled  by  the  Master,  the  parties  objecting  can 
bring  the  matter  before  the  Lord  Chancellor  for  his  decision, 
by  petition  (supported  by  affidavits)  setting  forth  the  grounds 
of  their  objections  to  such  report. 

It  is  not  the  practice  to  except  to  the  Master's  reports 
in  lunacy,  as  in  causes  in  Chancery,  but  to  bring  the  objec- 
tions before  the  Coiu-t  in  a  summary  way  by  petition. 

The  appeal  against  proceedings  touching  the  awarding 
or  refusing  commissions  of  lunacy,  or  any  orders  made  in 
lunacy  by  the  Lord  Chancellor,  does  not  lie  in  the  ordinary 
course  to  the  House  of  Lords,  but  immediately  to  the  King 
in  Council  (r).  But  it  seems  to  have  been  the  opinion  of 
Lord  Hardwieke,  that  if  an  inquisition  of  lunacy  was  found 
and  returned  and  afterwards  traversed,  and  an  erroneous 
judgment  given  on  a  trial  in  tlie  Court  of  King's  Bench,  that 
a  writ  of  error  in  Parliament  would  lie  («)• 

Where  the  persons  of  idiots  or  lunatics  are  amenable  to 
the  Chancellor's  jurisdiction,  the  circumstance  of  their  pro- 
perty being  out  of  the  jurisdiction  is  not  material  (/):  nor  is 
the  jurisdiction  lost  merely  by  their  being  abroad  {u) ;  for  the 
jury  may  be  satisfied  of  the  party's  state  of  mind  with- 
out an  inspection;  and  a  person  found  a  lunatic  by  a  com- 
petent jurisdiction  abroad  was  considered  a  lunatic  here, 
for  the  purpose  of  conveying  as  a  mortgagee  under  4  Geo. 
g,  c.lO(p). 

The  existence  of  a  commission  in  any  of  the  colonies  is 
no  reason  why  a  commission  should  not  issue  here  when  the 

(r)  3  P.  Wms.  107  and  note  (a) ;        (i)  Hovenden's  Suppl.  to  Ves.  jun. 

Rochfort  V.  The  Earl  of  Ely,  1  Br.  P.  Vol.  1 ,  p.  479 ;  3  Bl.  Comm.  49,  427; 

C.450,  TomL  ed. ;  2  Ves.  jun.  72 ;  4  1  Cox,  418 ;  but  tee  1  Vem.  131. 
Br.  C.  C.  238,  in  note;  and  see  7  Br.        (t)  Ex  parte  Annandale^  AmbL 

P.  C.  473,  Toml.  ed.   There  is  an  ap-  80 ;  4  Br.  C.  C.  236. 
peal  from  an  order  in  lunacy  made  by        (m)  Ex  parte  Southcot,  2  Ves.  sen. 

Lord  Brougham,  now  (Aprfl,  1832)  401;  S.  C.  Ambl.  109. 
pending  before  the  Privy  Council.        (v)  Ex  parte  Otto  Lewis,  1  Ves. 

Jn  re  Drax.  See  post,  ch.  5,  s.  12.  sen.  298. 
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lunatic  f  omes  to  England ;  for  while  the  lunatic  is  here  no 
Court  has  any  authority  over  him  or  his  property,  unless  a 
Gommission  is  taken  out  (v). 

By  two  recent  statutes  (fr),  it  is  expressly  provided,  thai; 
die  powers  and  authorities  given  by  those  acts  to  the  Lord 
Chancellor  of  Great  Britain,  intrusted  with  the  care  and 
commitinent  of  the  custody  of  the  persons  and  estates  of 
persons  found  idiots,  lunatics,  or  of  unsound  mind,  shall 
extend  to  all  land  and  stock  wheresoever,  within  any  of  the 
dominions,  plantations,  and  colonies  bdonging  to  his  Ma- 
jesty (except  Scotland  and  Ireland). 

Neitherdie  Imuitic  nor  bis  cointtee  can  pte,eat  to  a 
churdi;  for,  where  the  lunatic  is  seised  of  an  advowson,  the 
Lord  Chancellor,  by  virtue  of  the  general  authority  dele- 
gated to  him,  presents  to  the  living,  whatever  the  vidue  of 
it  be,  usually,  however,  giving  it  to  a  member  of  the  family. 
This  right  seems  to  have  been  first  exercised  1^  Lord  Tal- 
bot, whose  example  haa  been  £[dlowed  by  all  his  succes- 
sors (x). 

Generally  speaking,  tbe  Eng^sh  law  prevails  in  Ireland, 
and  it  is  clear  that  all  statutes  made  in  England  before  the 
10  Hai.  7,  were  extended  to  Ireland,  and  rendered  of  equal 
force  there  by  one  of  Poyuing's  laws  (y).  But,  befoie  tiae 
union  of  the  two  kingdoms,  acts  of  ParUament  made  in  Eng- 
land since  the  10  Hen.  7,  in  which  Ireland  was  not  ex- 
pressly named,  did  not  relaite  to  that  country.  When  that 
important  event  took  place,  in  the  year  1800  (r),  and  the 
two  coimtries  were  incorporated  together,  it  was  expresdy 
provided,  that  all  laws  in  force  in  Ireland,  at  the  time  of  the 
union,  should  remain  as  by  law  estabUshed,  but  subject  to 
be  altered  by  the  united  Parliament.  Since  the  union,  it 
should  seem,  that  statutes  made  by  the  Parliament  of  the 
united  kingdom  extend  to  Ireland,  though  not  specifically 
mentioned,  unless  expressly  excluded ;  in  the  same  manner 
and  for  the  same  reasons  that  Scotland  is  bound  by  Eng- 
lish statutes  since  her  union  with  England. 

(r)  In  re  Houtton^  1  Russ.  312.  {y)  See  4  Inst  351 ;  1  BL  Comm. 

\w)  11  Geo.  4  &  1  Wfll.  4,  c  60,  103;  Irish  stat.  10  Hen.  7,  c.  22. 
1. 26,  and  c.  65,  8.  39.  (x)  39  &  40  Geo.  3,  c.  67. 

(jr)  1  Woodd.  Lect.  p.  409. 
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By  the  Statutes  1 1 G.  4  ft  1 W.  4,  c.  60, 8. 27,  and  c.  66,  g.  40, 
it  is  proYided,  that  the  powers  and  authorities  given  by  those 
acts  to  the  Lord  Chancellor  of  Great  Britain,  intrusted  as 
aforesaid,  shall  be  exercised  by  the  Lord  Chancellor  of  Ire- 
land with  respect  to  all  land  and  stock  in  Ireland. 

An  inquisition  taken  in  England  under  a  commission  of 
fcinaey  issued  there,  finding  a  person  nan  eompoSf  was  held 
not  a  sufficient  foundation  for  a  grant  of  lands  belonging  td 
the  lunatic  in  Ireland,  but  that  there  must  be  an  inquisition 
and  finding  under  the  great  seal  in  Ireland  for  that  pur* 
poBe(<i). 

But  now,  by  statute  11  G.  4  &  1  W.4,  c.05,  s.41  (fr),  it  is 
prOTided,  that  in  all  cases  where  any  person  has  been  or  shall 
be  found  lunatic  or  of  unsound  mind,  and  incapable  of  man- 
aging his  or  her  afiairs,  by  any  inquisition  of  lunacy  under  the 
great  seal  of  Great  Britain,  it  shall  be  lawfiil  for  the  proper 
officer,  by  order  of  the  Lord  Chancellor  of  Great  Britain 
intrusted  as  aforesaid,  to  transmit  a  transcript  of  the  record 
of  such  inquisition  to  the  Chancery  of  Ireland,  and  such 
transcript  shaU  thereupon  be  entered  of  record  there;  and 
in  case  a  writ  of  supersedeas  of  any  such  commission  shall 
issue,  the  issue  of  such  writ  shall  be  certified  and  trans- 
mitted and  recorded  in  like  manner ;  and  the  copies  of  the 
record  of  any  such  inquisition  or  supersedeas  so  transmitted 
and  entered  of  record,  £^11,  if  the  Lord  Chancellor  of  Ire- 
land shall  see  fit,  be  acted  upon  by  him,  and  be  of  the  same 
force  and  validity  in  Ireland  as  if  such  inquisition  had  been 
taken  on  a  commission  under  the  great  seal  of  Ireland,  and 
such  writ  of  supersedeas  had  been  issued  under  the  great 
seal  of  Ireland ;  and  a  transcript  of  a  like  inquisition  on  a 
commission  under  the  great  seal  of  Ireland,  and  of  a  writ  of 
supersedeas  of  any  such  commission,  may  be  certified  and 
transmitted  to  the  Chancery  of  England,  and  recorded  in 
hke  manner,  and  shall  have  the  same  force  as  if  such  in- 
quisition and  supersedeas  had  been  taken  and  issued  under 
the  great  seal  of  Great  Britain.  Under  this  statute  an  or- 
der may  be  obtained,  on  petition,  that  the  proper  officer 

(a)  In  re  Ducliess  of  Chandoisy  1        (6)  Re-enacting  the  9  Geo.  4|  c 
Sch.  &  Lef.  301.  78,  8.  3. 
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for  that  purpose,  at  the  Petty  Bag  office,  do  transmit  » 
transcript  of  the  inquisition  on  a  commission  in  the  nature 
of  a  writ  de  lunatico  inquirendo  taken  in  the  matter,  to  the 
Chancery  of  Ireland,  to  be  thereupon  entered  of  record, 
and  be  as  of  record,  and  to  be  acted  upon  there  in  the  man- 
ner and  for  the  purposes  mentioned  in  that  act  (c). 

If  a  lunatic  die  before  office  found,  no  inquisition  can  be 
taken;  for  the  commissioners  and  jury  may  demand  inspec- 
tion, and  the  property  is  vested  in  other  persons,  so  that  no 
right  accrues  to  the  King  (d). 

Ifan  idiot  die  after  office  found,  but  before  possession 
has  been  taken  of  his  property  on  behalf  of  the  Crown,  it 
may  be  seized  into  the  King's  hands,  for  the  purpose  of 
being  restored  to  the  right  heirs  (e). 

An  order  does  not  abate  by  the  death  of  a  nan  compos^ 
and  therefore,  a  reference  directed  to  the  Master  in  his  Ufe- 
time  may,  in  some  cases,  be  prosecuted,  and  the  report 
made,  after  his  death. 

A  reference  to  inquire  who  were  the  next  of  kin  of  a 
lunatic  haying  been  directed  to  the  Master,  and  the  lu- 
natic having  died  before  the  report  was  made,  a  petition 
was  preferred,  that  the  Master  might,  nevertheless,  be 
ordered  to  make  a  report.  Lord  Chancellor  Thurlow  decided, 
that  the  order  did  not  abate  by  the  death  of  the  lunatic;  and 
that  any  party  might  prosecute  it  and  take  out  the  report  (^*).. 
In  one  case,  exceptions  taken  to  the  Master's  report  by  the 
heir-at-law  of  a  lunatic,  were  decided  aft^r  the  death  of  the 
lunatic  (g).  An  order  may  be  made  in  lunacy,  after  the 
death  of  a  non  compos,  on  a  petition  preferred  in  his  life- 
time. A  reference  having  been  directed  to  the  Master,  to 
inquire  what  demands  were  outstanding  against  a  lunatic 
and  his  estate,  and  how  they  should  be  discharged,  a  cre- 
ditor claimed  a  debt  which  the  Master  disallowed;  no  report 
was  made  under  that  reference.    The  creditor  preferred  a 

(c)  In  re  Lord  CreighUm,  29  Oct        {g)  In  re  Roberts,  3  Atk.  338.    It 
1828.  is  not  now  the  practice  to  except  to 

(d)  4  Rep.  127  a.  the  Master's  report  in  matters  in  lu- 

(e)  Staundf.  Pr.  Reg.  35  (b).  nacy,  but  to  state  any  objections  to  it 
(/)  Ex  parte  Artnttrongy  3  Bro.    by  petition. 

C.  C.  238. 
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petitioiij  that  his  claim  might  be  admitted,  or  put  In  a  course 
of  trial*  The  limatic  died  before  the  petition  came  to  a 
hearing;  and  it  was  insisted,  that  no  order  could  be  made 
in  lunacy,  after  the  death  of  a  lunatic,  except  upon  the  re- 
port of  a  Master  in  his  lifetime. 

Lord  Chancellor  Enkine  said,  the  universal  course  in  the 
case  of  a  petition  preferred  during  the  life  of  the  lunatic, 
is  to  apply  the  fund  in  discharge  of  the  different  creditors, 
unless  there  is  reasonable  doubt  whether  the  debt  exists; 
which  must  be  made  the  subject  of  consideration  at  law: 
but  when  it  is  ascertained,  that  the  creditor  has  a  demand, 
it  is  paid  out  of  the  funds  of  the  lunatic.  The  petition 
was  ordered  to  be  retained;  and  what  should  be  ascertained 
due  by  the  verdict,  in  an  action  to  be  brought  by  the  petition- 
er, was  to  be  paid  out  of  the  lunatic's  estate  {h).  But  a  petition 
presented  afler  the  death  of  the  lunatic,  and  after  the  time, 
therefore,  when  the  administrator  was  entitled  to  full  pos* 
session,  will  be  refused  (t). 

The  Chancellor  sitting  in  lunacy  not  having  any  direct 
jurisdiction  for  deciding  the  rights  of  third  parties,  as  well  as 
on  account  of  the  difficulty  of  getting  any  decision  reversed, 
sometimes  directs  a  bill  to  be  filed,  where  there  are  conflict- 
ing claims  between  the  real  and  personal  representatives  of 
the  limatic,  afler  his  death  [k). 

The  Court,  in  some  cases,  exercises  jurisdiction  after  the 
death  of  the  lunatic,  and,  in  one  case,  compelled  a  party  to  ex- 
ecute a  conveyance,  after  the  death  of  the  lunatic,  by  attach- 
ment (Q.  But,  where  there  had  been  a  reference  to  the  Mas- 
ter, in  the  lifetime  of  the  lunatic,  to  inquire  whether  it  would 
be  proper  to  sell  or  mortgage  any  part  of  the  lunatic*s  estate, 
for  payment  of  his  debts,  the  Lord  Chancellor  refused,  af- 
ter the  death  of  the  lunatic,  to  order  the  Master  to  proceed 
with  the  inquiries  directed  by  the  former  order  (m). 

Though  the  Chancellor  has  no  jurisdiction  in  lunacy,  af- 

{h)  Ex  parte  M^Dougalf  12  Ves.  (k)ExparfeJJroomfieldfiyeB.jvai, 

384.  463 ;  £x  parte  Phillips,  1 9  Vea.  1 22. 

(i)    GarneVt  case,   and   Pockins  (/)  ExparU  Roberts,  3  Atk.  308 ; 

case,  cited  12  Ves.  385.  See  post,  c.  Ambl.  707. 

5,  8.  12.  (m)  Jn  re  Holmes,  19  Aug.  1831. 
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ter  the  death  of  the  lunatic^  to  try  the  question  of  heirship^ 
yety  under  patticalar  circunistanc^Sy  possession  of  his  estates 
was  ordered  to  be  given  to  the  parties  reported  by  the 
Master  to  be  heirs-at-lair;  but  ifithout  prejudice  to  dny 
other  person.  And  another  party  claiming  to  be  heir  to 
the  lunatic,  was  permitted  by  the  Court,  on  petition^  after 
the  possession  of  the  estates  had  been  giv^ii  up  to  the  par- 
ties reported  to  be  heirs,  to  inspect  deeds  and  documents 
remaining  in  the  Master's  officcj  which^  it  seems,  may  be  re- 
tained till  a  proper  investigation  has  taken  place  (ft). 

But,  where  the  title  deeds  of  an  estate  belonging  to  a  de« 
ceased  lunatic  had  been  lodged  in  Court,  pursuant  to  an 
order,  the  Court  refused  to  make  an  order  for  inspecting 
them  on  behalf  of  the  person  claimitig  as  heir  of  the  lunatic, 
until  a  bill  shoidd  be  filed,  and  the  deeds  ti'atisferred  to 
the  credit  of  that  cause  (o). 

The  control  which  the  Court  has  oter  the  committee  of 
a  lunatic  does  not  determine  by  his  death;  but  the  commit- 
tee continues  liable  to  account,  aiid  to  A\\  the  consequences 
of  any  misconduct  on  his  part^  and  bound  to  act  in  deliver- 
ing possession  of  the  estates  as  the  Court  shall  direct  (/?). 
And  a  receiver  of  the  lunatic's  estate  may  be  ordered  to 
continue  to  act,  until  the  arrears  of  the  rents  and  profits^ 
due  at  the  time  of  the  decease  of  the  lunatic^  shall  be  paid 
and  satisfied  (q). 

It  was  held,  that  the  statute  39  &  40  Geo.  3,  c.  56,  which 
enabled  the  Court  of  Chancery  to  order  money  directed  to 
be  laid  out  in  the  purchase  of  lands^  to  be  paid  to  the  per- 

» 

sons  who  would  be  entitled  to  estates  tail  therein,  applied 
only  to  money  in  the  hands  of  individuals  as  trustees,  or 
under  the  control  of  Courts  of  equity,  and  that  it  did  not 
therefore  give  any  jurisdiction  in  lunacy  (r).  It  has,  how- 
ever, been  held,  that,  under  the  statute  7  Geo.  4,  c.  45  (*), 

(»)    Ex  parU  Clarke f  In  re  The  ess  of  Norfolk,  Jac.  Rep.  589. 
Duchess  of  Norfolk^  Zbic,  589.  (r)  Ex  parte  Femey,  Jac.  Rep. 

(o)  In  re  Fitzgerald^  2  Sch.  &  Lef.  234. 
442.  (<)  The  statute  58  Geo.  3,  c.  46, 

(p)  In  re  Fitzgerald^  2  Sch.  &  Lef.  contains  similar  provisions  with  re- 

440.  spect  to  Ireland. 

(y)  Ex  parte  Clarke^  In  re  Duch- 
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whieh  repealed  the  former  a<^,  an  order  for  transfet  may 
be  obtained  in  lunacy.  Thus,  where  the  Master  had 
found,  by  his  report,  that  i^erfatn  stoeks  were  standing  in  the 
names  of  a  deceased  lunatic  and  of  another  person  in  tfa^ 
books  of  the  Bank  of  England;  and  that  the  petitioner  wa^ 
entitled,  as  tenant  in  toil  in  equity  unidef  a  will,  to  have  th^ 
same  and  other  fimds  transferred  to  him,  instead  of  being 
laid  out  in  the  purchase  of  lands,  to  be  settled  to  uses  under 
which  he  would  have  been  tenant  in  tail,  the  Lord  Chan- 
cellorconfirmed  the  Master's  report,  and  declared,  that  the 
petitioner  was  entitled,  as  tenant  in  tail  in  equity  under  the 
will  in  question,  to  the  lands  thereby  directed  to  be  pur- 
chased, and  to  the  benefit  of  the  proTisions  of  the  7  Geo. 
4,  c.  45;  and  ordered  such  funds  to  be  transferred  into  the 
name  of  the  petitioner  {i). 

The  office  of  Secretary  of  luilatics  and  idiots  is  ond 
of  antiquity,  and  sUch  Secrfitary  is  a  servant  to  the  Lord 
Chancellor  fo^  the  time  being,  and  is  appointed  by  parol  on-> 
ly,  takes  no  oath  of  office,  and  is  removable  at  pleasure  (»). 

It  is  the  duty  of  the  Secretary  of  lunatics  to  consider  and 
present  all  petitions  to  the  Lord  Chancellor  relating  to  com- 
missions of  lunacy  or  idiocy,  and  to  all  matters  arising  out  of 
them.  Such  Secretary  takes  minutes  in  Court,  on  the  hear" 
ing  of  such  petitions  as  are  set  down  and  required  to  be 
heard,  and  draws  up  the  orders;  which  orders  are  signed  by 
the  Lord  Chancellor,  whether  made  in  the  first  instance,  as 
of  course,  or  afterwards,  upon  the  hearing.  Such  Secretary 
also  files  all  affidavits  relating  to  such  proceedings,  maked 
and  delivers  copies  thereof,  and  enters  the  petitions  answer- 
ed by  the  Lord  Chancellor,  and  the  orders  made  by  hid 
Lordship,  in  books  kept  for  the  purpose  (v). 

The  Secretary  attends  the  Lord  Chancellor  in  the  Court 

(i)  In  re  Emmett,  27  June,  1827.        (v)  See  Report  of  Commissioners 

(«)  See  Report  of  Commissioners  for  examining  into  the  duties,  &c.  of 

appointed  to  make  a  survey  of  the  dif-  the    officers,   &c.,   of   the    several 

ferent  Courts  in  England  and  Wales,  Courts  of  Justice  in  England  and 

as  to  the  Court  of  Chancery ;  ordered  Wales,  as  to  the  Court  of  Chancery ; 

by  the  House  of  Commons  to  be  ordered  by  the  House  of  Commons  to 

printed,  20th  February,  1815,  p.  69.  be  printed,  6th  June,  1816,  p.  133. 
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q(  Chancery,  in  Parliament,  and  at  Court.  The  duties  of 
the  Lunatic  office  are  performed  by  the  Secretary,  assisted 
by  a  Deputy  Secretary  and  clerks,  entirely  paid  by  the  prin- 
cipal Secretary.  This  officer  receives  no  salary,  or  other 
emolument  than  the  fees  mentioned  in  the  appendix  (it).  An 
annual  allowance  was  formerly  made  to  him  through  the  Ha- 
naper  office  for  stationery,  but  this  has  been  withdrawn. 

The  hours  of  attendance  at  the  office  of  Secretary  of  Lu- 
natics in  Southampton  Buildings  are  from  nine  in  the  morn- 
ing till  four  in  the  afternoon,  and  from  six  till  eight  in  the 
evening. 

It  is  the  duty  of  the  Clerk  of  the  custodies  of  idiots  and 
lunatics,  to  make  out  commissions  of  idiocy  and  lunacy,  and 
to  do  other  acts  in  relation  to  such  commissions;  the  par- 
ticulars whereof  may  be  collected  from  the  statement  of  the 
proceedings  upon  which  his  fees  are  received.  The  du- 
ties are  performed  by  one  person,  who  considers  himself 
both  deputy  and  under  clerk;  as  deputy,  he  is  paid  by  his 
principal  altogether;  as  under  clerk,  he  is  paid  by  certain 
gratuities,  which  he  has  been  in  the  practice  of  receiving  for 
his  own  use.  The  principal  has  no  salary.  The  office 
hours  are  from  ten  in  the  morning  till  two  in  the  afternoon, 
and  from  five  till  eight  in  the  evening.  The  holidays  kept, 
are  Christmas-day  and  the  two  following  days,  Good  Fri- 
day, and  the  Monday  and  Tuesday  in  Easter  and  Whitsun 
weeks  (x). 

The  regular  Commissioners  of  lunatics  in  London  are  five 
in  number,  and  are  appointed  by  the  Lord  Chancellor,  who 
signifies  such  appointment  to  the  Secretary  of  Lunatics,  and 
directs  him  to  insert  their  names  in  the  list  of  regular  Com- 
missioners. 

When  a  commission  in  the  nature  of  a  writ  de  lunatico  in-' 
quirendo  has  issued,  the  Commissioners  sign  a  precept  to  the 
sheriff  for  summoning  a  jury  to  execute  the  commission, 
and  they  sign  also  the  process  for  procuring  the  attendance 
of  the  witnesses  who  are  to  be  examined.  At  the  time  and 
place  mentioned  in  the  precept,  three  of  the  Commissioners 
attend  and  execute  the  commission,  by  taking  the  inquisition 

{w)  See  Appendix.  (.r)  See  last-mentioned  Report,  pp.  134^  136. 
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found  by  the  jury,  which  inquisition  they  sign^  sealj  and  re- 
turn to  the  Lord  Chancellor. 

They  are  entitled  to  receive  no  salaries  or  other  emolu* 
ments  beyond  the  fees  mentioned  in  the  Appendix  (y),  which 
appeared  by  the  report  of  the  Commissioners  to  have  been 
received  for  twenty  years  and  upwards  («). 

The  Clerk  of  the  custody  of  papers  in  matters  of  idiots  and 
lunatics  in  Ireland,  is  an  oflScer  in  the  nomination  of  the 
Lord  Chancellor  of  Ireland,  and  has  usually  been  the  same 
person  who  filled  the  situation  of  his  Lordship's  Secretary, 

The  duties  of  this  office  are  few,  consisting  of  the  cus- 
tody and  preservation  of  all  petitions,  affidavits,  reports,  and 
accounts,  in  matters  of  idiots  and  lunatics,  and  the  making 
out  and  attesting  copies  of  those  documents,  and  of  the  or- 
ders  which  may  have  been  made  on  the  petitions  lodged  with 
him  (a). 

With  respect  to  the  jurisdiction  in  the  EngUsh  colonies, 
it  appears  that  the  several  Governors  of  Dominica  (6),  An- 
tigua (c),  Nevis  (cf),  St.  Christopher  (e),  Jamaica  (/),  and  the 
Bahamas  (^),  have  express  authority  given  to  them  by  their 
respective  commissions,  to  make  orders  and  directions  for 
preparing  grants  for  the  custody  or  commitment  of  lunatics 
within  their  jurisdiction. 

In  Barbadoes  (/i),  Tobago  (t),  Grenada  (£),  and  Tortola  (/), 

(y)  See  Appendix.  (e)  Id.  p.  69. 

(s)  See  last-mentioned  Report,  pp.  (/)  First  Report  of  Commissioners 

136,  137.  of  inquiry  into  the  administration  of 

(a)  First  Report  of  Commissioners  justice  in  the  West  Indies;  ordered 
to  inquire  into  duties,  &c.  of  the  of-  by  the  House  df  Commons  to  be 
ficers  of  Justice  in  the  Courts  in  Ire-  printed,  29th  June,  1827,  pp.  61, 
land;  ordered  by  the  House  of  Com-  204. 

mons  to  be  printed,  6th  February,  (y)  Third  Report,  &c.;  ordered  to 
1817,  pp.  99,  324.  be  printed,  12th  June,  1829,  pp.  65, 

(b)  See  Second  Report  of  the  Com-    131 . 

missioner  of  inquiry  into  the  ad-        (A)  First  Report  of  Commissioners 

ministration  of  Justice  in  th^  West  of  inquiry,  &c.,  p.  20. 

Indies;   ordered  by   the   House  of       (i)  Id.  p.  128. 

Commons  to  be  printed,  18th  April,        (k)  Ibid. 

1 826,  p.  34.  (/)  Second  Report  of  Commlssiou- 

(c)  Id.  p.  68.  ers,  &c.,  p.  69. 

(d)  Ibid. 
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no  special  authority  in  lunacy  is  ^legated  to  the  respeetire 
Governors,  but  the  jurisdiction  is  exercised  by  the  Court  of 
Chancery  in  those  places. 

In  the  united  colony  of  Demerara  and  Easeqtifbo,  and  co- 
lony of  Berbice,  where  the  Dutch  law  prevails,  the  superior 
Court  has  authority  to  appoint  curators  over  the  person  and 
property  of  idiots,  prodigals,  and  lunatics  (m}« 
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SECTION  III. 

Of  the  Jurisdiction  in  Scotland. 

BY  the  18th  article  of  the  union  of  England  and  Scot- 
land, which  was  effected  in  the  reign  of  Queen  Anne  (»),  it 
is  ordained,  that  all  the  then  existing  Scotch  laws  should  re-^ 
main  in  force,  alterable,  however,  by  the  united  Parliament 
of  Oreat  Britain ;  so  that  the  municipal  or  common  laws  of 
England  are,  generally  speaking,  of  no  force  or  validity  in 
Scotland,  though,  since  the  union,  general  statutes  passed  in 
England  bind  and  extend  to  Scotland,  even  if  that  country 
be  not  particularly  mentioned;  the  usual  method  when  it  is 
intended  not  to  include  Scotland,  is  to  add  a  proviso  to  that 
effect  (o). 

The  law  of  Scotland  provides  curators,  not  only  for  mi- 
nors, but  for  every  person  who,  either  from  a  total  defect  of 
judgment,  or,  secondly,  from  a  disordered  brain,  or,  thirdly, 
from  the  wrong  texture  or  disposition  of  the  organs,  is  na^ 
turally  incapable  of  managing  his  affairs  with  discretion. 

Of  the  first  class,  are  fatuous  persons,  called  also  idiots 
in  the  law  of  Scotland,  who  are  entirely  deprived  of  the  fa- 
culty of  reason,  and  have  an  uniform  stupidity  and  inatten- 

(m)  Second  Report  of  Commission-  by  the  House  of  Commons  to  be 

em  of  inquiry  into  the  administration  printed,  25th  July,  1828;  p.  68. 

of  justice  in  the  West  Indies  and  (n)  5  &  6  Anne,  eh.  8« 

South  American  colonies;  ordered  (o)  See  2  Burrow *s  Rep.  853. 


fPIOTfl^  X.UNATIC89  ftlS.  9S 

tioB  in  their  maimerf  And  chOdisImess  m  their  speech^  which 
genersOy  distingiitsh  them  from  other  men;  and  thit  difi^ 
temper  of  mind  is  commonly  from  birth,  and  incurable^ 
Furious  persons,  who  may  he  ranked  in  the  second  class, 
cannot  be  said  to  be  deprived  of  judgment,  for  they  are  fif^ 
quently  knovn  to  reason  with  acuteness;  but  an  excess  of 
spirits^  and  An  oreriieated  imagination,  obstruct  the  apidica*- 
iion  of  their  season  to  the  ordinary  purposes  of  life;  aod 
their  infirmity  is  generally  brought  on  by  sickness,  dis^*- 
pointment,  or  other  external  accidents,  and  frequently  inter- 
rupted by  lurid  intervals.  Under  these  may  be  included 
madmen,  though  their  madness  should  not  discover  itself  by 
acts  of  fury,  but  by  a  certain  wildness  of  behaviour  flowing 
from  a  disturbed  fancy,  liunatics  are  those  who  are  seized 
with  periodical  fits  of  frenzy.  Some  doctors  distinguish  her 
tween  fatuity  and  a  certain  degree  of  imbecility,  which  nearly 
approaches  to  It  (p)» 

The  guardiam^p  of  all  unprotected  persons,  by  reason 
-of  weakness  of  understanding,  by  extreme  youth,  natural 
infirmity  of  talent,  by  nature  or  disease,  was  fonneriy  vested 
in  the  Crown.  The  King,  as  pater  patrite^  was  clothed  with 
authority  to  do  this;  and,  as  a  matter  of  course^  where  per- 
sons, within  the  age  of  pupibrity*  have  neither  testament 
tary  tutors  appointed  to  them,  nor  a  tutor  at  law,  served  tp 
the  office^  his  Majesty*  through  his  Exchequer^  still  bestows 
A  gifl  of  tutory  on  some  one  to  protect  the  pupil.  It  was 
his  Majesty's  privilege  and  right  to  name  protectors  at  plear 
sure,  to  persons  visited  by  furiosity  or  imbecility  of  inteL- 
iect,  till  hb  right  was  limited  by  the  statute  1585,  c.  18^ 
which  enacted,  ^  That  the  nearest  agnates  and  kinsmen  of 
natural  fools,  idiots,  and  lurious  persons,  shall  be  served,  re- 
ceived, and  presented,  according  to  the  disposition  of  the 
common  law,  to  their  tutory  and  curatory*'  (7). 

By  the  common  law,  in  the  above  passage,  is  meant  the 
civU  law  in  force  in  Scotland. 

The  Barons  of  the  Exchequer  in  Scotland  exercise  the 

(p)  £nkiiie  Inst,  by  Ivoty,  198,  (^)  See  Craig,  lib.  2,  Dieg.  20,  sect 

199;  see  principles  of  Law  of  Scot-  9 ;  and  6  Shaw  &  Dunlop,  pp.  433-^. 

land,  by  Wallace,  Vol.  1,  book  6,  tit.  1  Stair's  Inst.  52. 
17. 
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King's  prerogatiye  in  the  same  manner,  nearly,  as  the  Chan- 
cellor in  England,  bat  neither  of  them  is  subject  to  the  laws 
of  the  other  (r). 

The  regular  method  pointed  out  by  the  law  of  Scotland 
for  declaring  fatuity  or  furiosity  is,  by  brieves  [writs]  issu- 
ing from  the  Chancery  there,  directed  to  the  Judge  ordinary 
of  the  territory,  where  the  person  who  is  said  to  be  fatuous 
or  furious  resides,  directing  such  Judge  to  call  an  inquest 
for  inquiring,  first,  into  the  person's  true  state;  and,  secondly, 
on  whom  the  office  of  curatory  may  be  conferred.  The 
person  concerning  whom  the  inquiry  is  directed  ought  to 
be  made  a  party  to  the  brief,  because,  if  he  be  truly  of  sound 
mind,  he  has  good  interest  to  oppose  it;  and  instances  have 
occurred  of  such  brieves  being  advocated  upon  the  party's 
opposition  («). 

The  law  of  Scotland  commits  the  care  of  fatuous  and  fu- 
rious persons  to  the  next  male  agnate,  of  the  age  of  twenty- 
five  years.  A  father  has  a  natural  right  to  the  curatory  of 
his  fatuous  or  furious  son:  and  a  husband,  as  his  wife's  ad- 
ministrator in  law,  excludes  agnates,  in  the  case  of  her  fa- 
tuity (/). 

When  the  service  is  returned  to  the  Chancery  in  Scotland, 
a  letter  of  tutory  is  granted  in  the  King's  name,  appointing 
him  tutor  who  is  found  by  the  inquest  to  be  the  nearest  ag- 
nate, and  a  proper  person;  but  the  party  may  be  cognosced 
to  be  in  such  a  state  as  to  want  tutors;  and  the  next  agnate, 
notwithstanding,  may  decline  the  tutory,  or  perhaps  the  in- 
quest may  return  that  there  is  none  capable  of  the  office: 
in  this  case,  application  must  be  made  to  the  Exchequer  in 
Scotland  for  a  tutory  dative  to  the  idiot  or  madman  (tr). 

In  the  tutory  of  idiots,  madmen,  or  other  persons  incapa- 
ble, the  next  agnate  may  claim  preference  at  any  time,  and 
that,  even  though  another  was  api>ointed  tutor  dative  in  the 
mean  time:  because  of  the  probable  interest  he  has  in  the 
succession  to  the  estate,  which,  therefore)  he  is  presumed  to 
take  best  care  of  (r). 

(r)  11  &  12  Vol.  Diet  of  Deci-  (m)  1  M'Douall's  Inst  of  Laws  of 

dons,  p.  4596.  Scotland,  166. 

(«)  Enkine's  Inst  by  Ivory,  200.  (v)  Id.  166. 
(t)  Id.  200,  201. 
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The  tutor  is  accountable,  and  must  find  caution,  for  his 
faithful  administration,  and  give  his  oath  likewise  to  the 
same  purpose  (cr). 

Where  the  person  under  curatory  has  recovered  his  facut 
ties,  the  Court  will  not  discharge  the  curator  until  he  has,  in 
the  first  instance,  accounted  with  his  principal  (x). 

A  tutor  to  an  idiot,  &c.,  cannot  alienate  the  heritable 
subjects  of  the  idiot»  or  other  person  under  his  charge,  more 
than  any  other  tutor  can  (y). 

One  of  the  heads  of  the  brief  of  idiocy  is,  to  inquire  at 
what  time  the  person  fell  into  that  condition ;  so  that  the 
deeds  granted  by  him  after  the  time  fixed  by  the  inquest  as 
the  commencement  of  his  disorder,  are  void;  but  though  no 
service  of  idiocy  did  proceed,  the  party  himself,  on  his  con- 
valescence, or  his  representatives,  may  reduce  deeds  grant* 
ed  by  him  during  the  furiosity.  In  case  of  lunacy,  where 
the  party  has  lucid  intervals,  the  deed,  according  to  its  com- 
plexion, will  be  presumed  to  have  been  granted  in  the  time 
either  of  the  furiosity  or  intermission;  but  otherwise  the 
presumption  Ues  for  the  deed(ar). 

And  a  verdict  on  such  an  inquiry  is  a  sufficient  founda- 
tion, without  further  evidence,  for  setting  aside,  not  only  all 
such  deeds  of  the  fatuous  person  as  were  granted  after  pro* 
ducing  the  evidence  to  the  inquest,  but  Ukewise  such  as 
were  granted  before  that,  if  after  the  time  when,  according 
to  the  proof,  the  fatuity  began  (a). 

The  person  alleged  to  be  fatuous  and  furious  ought  re- 
gularly to  be  exhibited  to  the  inquest,  that  they  may  be  the 
better  able,  after  conferring  with  him,  to  form  a  judgment 
of  his  state  from  their  own  knowledge;  and  this  holds  more 
especially  in  the  cases  of  fatuity,  and  of  a  distempered  brain, 
which  are  habitudes  not  quite  so  obvious  to  the  senses  as 
furiosity,  and,  in  some  cases,  hardly  to  be  discovered  but  by 
conference.  The  verdict,  therefore,  of  the  inquest,  concern- 
ing the  person's  present  condition,  is  grounded  on  the  con- 
viction arising  in  their  breasts  from  what  they  have  seen; 

(it)  Id.  206.  (y)  1  M'Douall's  Inst.  166. 

(x)  Miller,  15tli  May,  1810;  Fac.        (s)  Ibid. 
Coll.  (a)  Erakine's  Inst,  by  Ivoxy  200, 
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But  that  part  of  it  which  relates  to  his  past  state  must^  of 
necessity^  rest  on  the  testimony  of  witnesses. 

As  fatuous  and  furious  persons  are,  by  their  very  state, 
inc^able  of  consent,  andconsequently  of  obligation,  all  deeds 
granted  by  them  m^y  be  declared  void,  by  an  action  before 
the  Court  of  Session,  at  the  suit  even  of  their  heirs,  upon  pro- 
pe-r  evidence  by  witnesses  of  their  fatuity  or  furiosity  at 
4he  time  of  signing,  though  they  should  never  have  been 
cognosced  idiots,  during  their  Uves^  by  an  hiquest  (&)* 

Some  few  instances  occur  of  the  Sovereign's  giving  cura« 
tors  to  idiots,  where  the  next  agnate  has  not  claimed  4i^ 
office;  but  such  gifts  are  a  deviation  from  the  law,  since 
they  pass  without  any  inquiry  into  the  state  of  the  person 
jto  whcmi  the  curator  is  appointed;  and  they  are  admit- 
ted only  from  neceasijtyj  that  the  affairs  of  the  idiot  may  not 
suffer.  Hence,  the  curator  of  law  to  an  idiot,  thou^  he 
^ould  not  serve  till  after  this  year  in  which  be  noight  have 
served,  is  preferred  to  the  tutor  dative  %&  isoon  us  he  c^ers 
himself  (c). 

In  a  late  case,  the  appointment  of  a  enratcnr  was  resisted, 
in  the  name  of  the  party  said  to  be  imbecile;  and  it  was  ar- 
gued»  that  he  could  not  be  deprived  of  Us  right  to  conduct 
his  own  affairs,  unless  regularly  cognosced  by  a  Jury,  The 
Court,  however,  having  remitted  to  the  Sheriff  to  receive 
evidence,  and  being  satisfied,  on  bis  report,  and  ai%er  a 
hearing  in  presence,  of  the  neoeasityof  a  curator,  sustained 
their  appointment.  On  appeal  to  the  House  of  Lords,  the 
case  was  renutted  to  the  Court  of  Sesdon  in  Scotland,  for 
the  opinion  of  the  fifUten  Judges,  tp  neconsider  the  case, 
particuUrly  as  to  the  power  of  the  Court  to  proceed  without 
a  cognition  (d). 

The  majority  of  the  Judges,  held  that  the  Court  has  pow- 
er to  appoint  a  curator  bonis;  whose  appointoieiM;»  although 
in  its  own  nature  teviporary,  must  continue,  either  till  evi- 
dence of  convalescence  be  adduced,  or  a  tutor  at  law  has 
be^n  served;  and  secondly,  that  the  Court  has  no  power  to 

(b)  Erakine's  Inst  by  Ivoiy,  202.        (d)  Bryce  v.  Graham,  2  WiUon 

(c)  Ibid.  &  Sbaw,  481. 
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compel  any  party  to  sue  out  a  brief  of  cognition,  and  therefore 
theyl  cannot  limit  the  appointment  to  any  definite  period. 
And  the  Court  refused  to  recall  the  nomination  of  the  cu- 
rator (e)i  which  judgment,  on  appeal  to  the  House  of  Lords, 
was  affirmed  without  costs  {/)» 

Persons,  let  them  be  ever  so  profuse,  or  liable  to  be  im- 
posed upon,  if  they  have  the  exercise  of  reason,  can  by  the 
law  of  Scotland  effectually  oblige  themselves,  till  they  be 
fettered  by  the  methods  of  law.  This  is  done  by  interdic- 
tion; which  may  be  defined,  a  legal  restraint  laid  upon  those 
who,  either  through  their  profuseness,  or  the  extreme  facili- 
ty of  their  tempers,  are  too  easily  induced  to  make  hurtAil 
conveyances,  by  which  they  are  disabled  from  signing  any 
deed  without  the  consent  of  their  curators,  who  are  called 
inierdictors.,  Interdiction  is  either  voluntary  or  judicial. 
In  volimtary  interdiction,  the  person  to  be  interdicted  agrees 
to  the  restraint.  This  sort  is  generally  executed  by  a  writ- 
ing in  the  form  of  an  obUgation,  by  which  the  grantor,  sen-* 
sible  of  his  own  unfitness  for  business,  binds  himself  not  to 
do  any  act  with  respect  to  his  estates,  without  the  consent 
of  those  persons  whom,  by  the  deed,  he  authorizes  to  super- 
intend for  him,  or,  in  other  words,  without  whose  consent  he 
binds  himself  not  to  act  (g). 

By  the  Roman  law,  there  could  be  no  interdiction,  with 
out  a  previous  inquiry  into  the  condition  of  him  who  was  to 
be  laid  under  it;  for  it  was  deemed  contrary  to  the  nature 
of  property,  that  any  man  should  be  subjected,  even  by  his 
own  consent,  in  the  disposal  of  his  estate,  to  the  humour  or 
caprice  of  another,  without  legal  grounds. 

Voluntary  interdiction,  after  it  is  imposed,  cannot  be  re- 
called at  the  pleasure  of  the  party  interdicted;  but  may,  by 
process  before  the  Court  of  Session  at  his  suit,  or  by  the 
mutual  consent  of  the  party  and  his  interdictor  (A). 

Judicial  interdiction  is  imposed  by  a  sentence  of  the  Judge, 
disabling  persons  of  profuse  or  facile  dispositions  from  grant- 

(e)  Bryee  v.  Graham,  6  Shaw  &        {g)  Enkine's  Inst,  by  Ivoxy,  203. 
Dunlop,  Cases  in  the  Court  of  Sea-    See  3  Wilson  &  Shaw,  324. 
sion,  p.  425.  (A)  See  Erskine'a  Inst,  by  Ivory, 

(/)  5.  C.  3  Wilson  &  Shaw,  323.    203-4. 

D 


3i  JURISDICTION  RESPECTING  IDIOTS,  &e. 

big  deeds  to  their  prejudice,  without  the  consent  of  n 
dictors. 

The  cognisance  of  judicial  interdictions  belongs  to  the 
Court  of  Session,  where  sent^ice  proceeds  either ^r,*^,  post 
causam  cognitam^  upon  an  action  brought  against  the  pro- 
digal by  his  heir,  or  his  next  of  kin ;  or,  secondly,  ex  nobili 
officio  of  the  Judge;  who,  if  he  perceive,  during  the  pen- 
dency of  a  suit,  that  either  of  the  litigants  is  from  the  faciUty 
of  his  temper  subject  to  imposition,  will  interdict  him,  ex 
froprio  moim»  The  sentence  of  the  Court  imposing  this 
lestraint  has  no  retrospective  quality,  as  a  verdict  upon  a 
Imef  of  idiocy  has.  Judicial  interdiction  cannot  be  tdcen 
off  but  by  the  authority  of  the  same  Court  which  imposed 
it,  finding  that  die  party  is  beccmie  sane.  And  this  au* 
Aority  secures  afl  who  shaU  contract  with  him,  though  the 
strongest  evidence  should  be  brought,  that  he  still  continues 
profuse,  or  UaUe  to  be  imposed  upon;  lor,  as  it  was  the  sen- 
tence of  the  Court  which  alone  gave  force  to  the  restraint, 
the  same  authority  is  sufficient  to  take  it  off  (x). 

The  law  of  Scotland,  as  to  excusing  persons  from  punish* 
meat  who  have  committed  crimes  under  the  influence  of  in- 
sanity, seems,  for  1^  most  part,  Hke  that  of  England  (y). 

(x)  See  Erskme*8  Inst,  by  Ivory,  1  Vol.  pp.  36  to  44,  2nd  ed.    The 

203-4.  trial  of  Sir  A.  6.  Kinloch,  for  mur- 

(y)  See  1  Hume's  Comm.  en  Ae  der,  25  Vol.  Howell's  State  Trials, 

Law  of  Scotland  re^MCting  Crimes,  p.  891.    See  post,  oh.  xii.  s.  1. 
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CHAPTER  III. 


OF  EVIDENCE  RESPECTING  THE  EXISTENCE  OP  INSANITY. 

JSEFORE  any  person  is  deprived  of  his  personal  liberty, 
or  power  of  entering  into  contracts  binding  himself  or  his 
property,  or  exonerated  from  the  penal  consequences  at- 
tending acts  of  a  criminal  nature,  on  the  ground  ol  insanity, 
clear  and  satis£u;tory  evidence  must  be  adduced  to  prove 
that  the  party  labours  under  sudi  alleged  incapacity,  in  or- 
der that  persons  may  not  be  cruelly  debarred  of  their  liber- 
ty, ^r  power  of  contracting,  or  exempted  from  punishment, 
on  slight  and  insufficient  grounds.  The  existence  of  in- 
sanity is  a  fact,  which,  by  the  law  of  England,  is  not  in 
general  decided  without  the  intervention  of  the  verdict  of  a 
jury  (a),  whose  decision  in  such  cases,  as  inoth^  questions  of 
&ct,  ought  to  be  founded  on  clear  and  unexceptionable 
evidence  submitted  to  their  consideration.  On  inquiries 
upon  this  subject  the  same  genial  rules  of  evidence  are  to 
be  observed  as  in  other  trials.  It  is  the  correct  practice, 
where  the  question  turns  on  the  sanity  of  a  party,  to  give 
particular  acts  of  maifaiess  in  evidence,  and  not  general 

(a)  There  has  been  a  departure  fWim  sueli  cases  the  exxstence  of  unsound- 
this  principle  in  some  modem  acts  nees  of  mind  it  determined  on  affi- 
of  ParUament,  1  &  2  Geo.  4,  c.  114 ;  darit  oviy,  either  by  the  Lord  Chan- 
6  Geo.  4,  c.  74y  and  11  Geo.  4  &  cellor  or  by  a  Master  in  Chancery, 
1  Win.  4.  c.  60,  8.  5,  enabling  the  to  whom  the  matter  is  referred.  See 
Lord  Chancellor,  in  certain  cases,  to  po§tf  ch.  yiii.  s.  3. 
appoint  a  person  to  conrey  and  trans-  In  proceedings  in  the  Ecclesiasti- 
fer  lands  and  stock  vested  in  luna-  cal  Courts,  insanity,  like  other  fusts, 
tics  as  trustees,  who  have  not  been  is  proved  by  the  examination  of  wit- 
found  such  by  inquiaition ;  and  in    nesses  on  i^^ffrogatorie8  in  writing. 
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evidence  that  the  party  is  insane  (a).  Reason,  being  the 
common  gift  to  man,  raises  the  general  presumption  that 
every  man  is  in  a  state  of  sanity,  and  that  insaniiy  ought 
to  be  proved;  and  in  favour  of  Uberty  and  of  that  dominion 
which,  by  the  law  of  nature,  men  are  entitled  to  exercise 
over  their  own  persons  and  properties,  it  is  a  presumption 
of  the  law  of  England,  that  every  person,  who  has  attained 
the  usual  age  of  discretion,  is  of  sound  mind  until  the  con- 
trary is  proved :  and  this  holds  as  well  in  civil  as  in  criminal 
cases' (6). 

Insanity,  is  in  many  cases  a  state  of  mind  not  only  not 
easily  reducible  to  any  correct  definition,  but  not  easily  as- 
certained, being  frequently  a  disorder  in  those  faculties, 
with  the  sound  state  of  which  mankind  in  general  has  made 
but  a  very  moderate  progress.  But  experience  and  obser- 
vation wiU  shew,  that  insanity  may  subsist  in  various  de* 
grees,  sometimes  slight,  as  partaking  rather  of  disposition 
or  humour,  which  will  not  incapacitate  a  man  from  manag- 
ing his  own  affairs,  or  making  a  valid  contract.  It  must  be 
something  more  than  this,  something  which,  if  there  be  any 
test,  affords  demonstrative  proof  of  the  incapacity  of  the 
individual  to  be  trusted  with  the  management  of  himself 
and  his  own  concerns.  Madness,  when  not  raving,  is 
sometimes  an  invisible  quality,  but  it  discovers  itself,  it 
presents  its  symptoms,  it  betrays  and  accuses  itself  by 
the  most  ordinary  actions.  The  habit,  the  exterior  ap- 
pearance, the  conversation,  and  other  actions  of  a  man,  may 
fiimish  proofs  of  insanity,  on  account  of  their  extravagant 
and  unreasonable  nature.  But,  as  it  is  an  habitual  state  or 
disposition,  and  generally  a  permanent  affection  of  the  mind, 
its  existence  must  be  proved,  not  by  one  instance  of  unrea- 
sonable conduct,  but  by  reiterated  acts,  and  a  multipUcity  of 
actions,  by  the  testimony  of  persons  who  have  been  attentive 
observers  of  them. 

In  the  general  relations  of  life,  a  man  may  be  thought- 
less, ridiculous,  and  extravagant;  yet  such  errors  will  not  be 
sufficient  to  fix  the  charge  of  insanity,  which  consists  either 

(a)  2  Atk.  340.  (&)  1  Hale's  P.  C.  33. 
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in  false  perceptionsi  or  erroneous  reasoning  on  objects  dis« 
tinguished  in  their  true  colours.  Many  individuds  of  this 
kind  require  guardians  of  their  property,  as  much  as  per* 
sons  really  insane ;  but  the  law  of  England  does  not  sanc- 
tion the  exercise  of  any  such  discretionary  power.  The 
difficulty  arises  when  this  wild  absurd  conduct  is  attended 
with  such  inconsistencies  as  lead  to  the  suspicion  that  the 
perceptions  or  the  reason  are  affected.  Under  such  cir- 
cumstances individuals  are  proper  subjects  for  the  advice 
and  remonstrance  of  friends,  who  may  induce  them  to  adopt 
a  more  prudent  course  of  conduct,  but  not  for  the  restraints 
imposed  by  law  on  lunatics. 

2.  The  judicial  investigations  of  insanity  are,  for  the  most 
part,  confined  to  the  inquiry  whether  such  a  state  of  inca- 
pacity arising  from  insanity  exists,  as  actually  disqualifies  the 
person  whose  sanity  is  disputed,  from  conducting  himself 
¥rith  personal  safety  to  himself  or  others,  or  from  managing 
and  disposing  of  his  own  affairs  and  property. 

Weakness  of  mind  and  insanity  are  susceptible  of  de* 
grees  and  considerable  differences;  incapacity  may  increase 
and  diminish  in  proportion  to  these  degrees  and  these  dif- 
ferences; but  it  is  impossible  to  fix  them  in  general,  or  to 
mark  precisely  the  frontiers,  the  almost  imperceptible  limits, 
which  separate  insanity  from  sanity,  or  to  number  the  de- 
grees by  which  reason  declines  and  falls  into  annihilation. 
It  is  necessary  to  consider  such  degrees  so  far  only  as  they 
afford  circumstances  of  evidence  of  legal  competency  or  in- 
competency of  mind. 

A  person's  being  of  weak  understanding,  is  not  of  itself  any 
objection  in  law  to  his  disposing  of  his  estates.  Courts  will 
not  measure  the  extent  of  people's  understandings  or  capaci- 
ties; if  a  man,  therefore,  be  legally  compos  mentis^  be  he 
wise  or  unwise,  he  is  the  disposer  of  his  own  property,  and 
his  will  stands  as  a  reason  for  his  actions;  and  there  is  no 
such  thing  as  an  equitable  incapacity  where  there  is  a  legal 
capacity  (e). 

The  doubtful  and  uncertain  point  at  which  reason  disap- 

(e)  Omond  v.  FUiro^,  3  P.  Wms.  128;  Willis  v.  Jertu^n,  2  AtL  251. 
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pearsi  and  where  mcapacity  becomes  evident  and  manifest, 
can  be  ascertained  only  by  an  examination  of  the  particular 
circumstances  of  each  individual  case  requiring  decision. 

From  the  diversity  of  views  which  have  been  taken  of  the 
precise  condition  of  the  mind  which  constitutes  insanity^  some 
important  conclusions  may  be  deduced — First ,  that  all  the 
faculties  of  the  mind  are  capable  of  being  afiected  in  the 
maniacal  state,  though  not  always  equally^  or  at  one  and 
the  same  time^-Seeondlfff  that  it  is  hardly  possible  to  ex- 
press in  words  the  nice  distinctions  that  mark  the  bounda* 
ries  of  reaston  and  insanity,  or  to  specify  the  delicate  grada- 
tions by  which  weakness  of  intellect,  depression  of  spirits^ 
violence  of  temper,  and  eccentricity  of  manner,  degenerate 
into  actual  disease — Thirdly,  thati  in  determining  the  ques- 
tion of  sanity  or  lunacy,  the  common  sense  of  mankind  must 
ultimately  be  reUed  on;  and  that  its  decbion  cannot  receive 
much  assistance  from  metaphysical  speculations,  although  a 
general  knowledge  of  the  faculties  of  the  human  mind  and 
their  mode  of  operation,  will  afford  much  assistance  in  lead- 
ing to  correct  conclusions  respectmg  insanity. 

3.  In  deciding  whether  a  party  is  of  sound  or  unsound  mind, 
one  of  the  most  important  points  to  be  considered,  and 
which  shoidd  be  distinctly  ascertained,  as  far  as  it  can  be 
fixed,  is,  what  is  the  test  and  criterion  of  unsound  mind, 
and  where  eccentricity  or  caprice  ends,  and  derangement 
commences.  Derangement  assumes  a  thousand  difierent 
shapes,  as  various  as  the  shades  of  human  character.  It 
shews  itself  in  forms  very  dissimilar  both  in  character  and  in 
degree*  It  exists  in  all  imaginable  varieties  from  the  frantic 
maniac,  chained  down  to  the  floor,  to  the  person  apparently 
rational  on  all  subjects,  and  in  all  transactions  save  one; 
and  whose  disorder,  though  latently  perverting  the  mind, 
yet  will  not  be  called  forth,  except  under  particular  circum- 
stances, and  will  shew  itself  only  occasionally.  We  have 
heard  of  persons  at  large  in  Bedlam,  acting  as  servants  in 
the  institution,  shewing  other  maniacs,  and  describing  their 
cases,  yet  beitig  themselves  essentially  mad.  We  have 
heard  of  the  person  who  fancied  himself  Duke  of  Hexham, 
yet  acted  as  agent  arid  steward  to  his  own  committee.    It 


RKSPKCTING  INSANITY.  99 

htm  probftMy  happened  to  most  penons  who  have  niade  a 
eoMideraUe  adnuioe  fat  Hfe,  to  have  had  personal  opportimi- 
ties  of  weiDg  some  of  these  Tarieties^  and  the  intennediate 
cases  betwean  nere  eccentricity  and  absohite  phrensj — ^nn* 
niacs  who,  though  they  could  talk  rationally,  and  oonduel 
tfaemsehes  correctly,  ajid  reason  rightly,  nay,  with  force  and 
abffity,  OD  ordinary  sahjects,  yet,  on  others,  were  in  a  com- 
plete state  of  delurion,  which  delusion  no  argnsient  or  proofs 
coald  remove.  In  common  parhnee,  it  is  trui0,  some  say  a 
person  ia  mad  when  he  does  any  strange  or  absurd  act; 
others  do  not  conceive  the  term  madnesa  to  be  properly  ap- 
plied, unless  the  person  is  frantic  (c)« 

4.  A  sound  mind  is  one  wholly  free  from  delusion,  all  the 
intdUectoal  fiu^ulties  existing  in  a  certain  degree  of  vigour 
and  harmony;  the  propensities,  affections,  and  passions  be- 
ing under  the  subordination  of  the  judgment  and  the  will, 
die  former  being  the  controlling  power,  with  a  just  percep- 
tion of  the  natural  connexion  or  repugnancy  of  ideas. 
Weak  minds,  again,  only  differ  fr<mi  strong  ones  in  the 
extent  and  power  of  their  fieundties;  but,  unless  they  betray 
symptoms  of  a  total  loss  of  understanding,  or  of  idiocy,  or 
of  deluoon,  they  cannot  properly  be  conridered  unsound. 

An  nnsatmd  mindf  on  the  contrary,  is  marked  by  delusion, 
mingles  ideas  of  imagination  with  those  of  reality,  those  of 
reflection  with  those  of  sensation,  and  mistakes  the  one  for 
the  other.  And  such  dehnion  is  often  accompanied  with  an 
apparent  insensibility  to,  or  perversion  of,  those  feelings 
which  are  peculiarly  characteristic  of  our  nature.  Some  lu- 
nadcs,  for  instance,  are  callous  to  a  just  sense  of  affection, 
decency,  or  honour;  they  hate  those  widiout  a  cause,  who 
were  formerly  most  dear  to  them;  others  take  delight  in 
cruelty;  many  are  more  or  less  <^ended  at  not  receiving 
that  attention  to  which  their  delusions  persuade  them  they 
are  entitled. 

Retention  of  memory,  display  of  talents,  enjoyment  in 
amusing  games,  and  an  appearance  of  rationality  on  various 
subjects,  are  not  inconsistent  with  unsoundness  of  mind; 
hence,  sometimes  arises  the  difficulty  of  distinguishing  be- 
tween sanity  and  insanity.    The  man  of  insane  mind  from 

(e)  See  Dew  v.  Clark,  reported  by  Hazard,  p.  5;  S,C,3  Add.  87,  88. 
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disease,  having  been  once  compos  metUu,  pertinaciously  ad-^ 
heres  to  some  delusive  idea^  in  opposition  to  the  plainest 
evidence  of  its  falsity;  and  endeavours,  by  the  most  inge*» 
nious  arguments,  however  fallacious  they  may  be,  to  support 
his  opinion  {d). 

5.  The  true  criterion,  the  true  test,  of  the  absence  or  pre^ 
sence  of  insanity,  where  there  is  no  frenzy  or  raving  madn 
ness,  seems  to  be  the  absence  or  presence  of  what,  used  in 
a  certain  sen^e  of  it,  may  be  comprised  in  a  single  term, 
namely,  delusion.  Wherever  the  patient  once  conceives 
somethuig  extravagant  to  exist,  which  has  still  no  existence 
whatever  but  in  his  own  heated  imagination;  and,  wherever, 
at  the  same  time,  having  once  so  conceived,  he  is  incapable 
of  being,  or,  at  least,  of  being  permanently  reasoned  out  of 
that  conception— such  a  patient  is  said  to  be  under  a  deUi" 
sion. 

Insane  delusion  consists  in  the  belief  of  facts  which  no 
rational  person  would  have  believed.  This  delusion  may 
sometimes  exist  on  one  or  two  particular  subjects,  though,  ge- 
nerally, there  are  other  concomitant  circumstances,  such  as  ec^ 
centricity,  irritabiUty,  violence,  suspicion,  exaggeration,  in- 
consistency, and  other  marks  and  symptoms,  which  may  tend 
to  confirm  the  existence  of  delusion,  and  to  establish  its  in- 
sane character. 

The  absence  or  presence  of  delusion,  so  understood^  forma 
the  true  and  only  test,  or  criterion,  of  absent  or  present  in- 
sanity. In  short,  delusion  in  that  sense  of  it,  and  insanity, 
seem  to  be  almost,  if  not  altogether,  convertible  terms;  so 
that  a  patient  under  a  delusion,  so  understood,  on  any  sub* 
ject  or  subjects,  in  any  degree,  is,  for  that  reason  essentially 
mad  or  insane  on  such  subject  or  subjects  in  that  degree* 
On  the  contrary,  in  the  absence  of  any  such  delusion,  with 
whatever  extravagances  a  supposed  lunatic  may  be  justly 
chargeable,  and  how  like  soever  to  a  real  madman  he  may 
either  speak  or  act  on  some  or  on  all  subjects;  still,  in  the 
absence  of  any  thing  in  the  nature  of  delusion^  so  understood, 
the  supposed  lunatic  is  not  properly  or  essentially  insane  (e). 

(d)   WQlis  on  Mental  Derange-    eases,  p.  17. 
ment,  pp.  221,  228;   Dr.  Morison's        (e)  Per  Sir  J.  NickoU,  in  Dew  v. 
Outlines  of  Lectures  on  Mental  Dis-    Clark,  3  Add.  90,91. 
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In  most  cases  of  delusion,  the  delusion  founds  itself,  ori- 
ginally,  on  some  slight  circumstance,  the  magnifying  of 
which,  beyond  all  reasonable  bounds,  is  nearly  or  quite  as 
good  in  proof  of  its  being  a  delusion,  as  the  taking  up  some 
absurd  prejudice,  which  is  utterly  unfoundedj  or  that  rests 
upon  no  basis.  If  one  whose  eyesight  is  sUghily  affected, 
conceives,  and>in  spite  of  all  argument  persists  in  and  acts 
under  a  conception  that  he  is  totally  blind,  this  is  as  per- 
fectly a  delusion  on  the  part  of  that  person,  as  if  nothing  at 
all  were  the  matter  with  his  eyes.  If  another,  the  proprie- 
tor of  a  large  domain,  on  the  loss  of  a  comparatively  small 
portion,  is  convinced  to  himself  that  he  has  been  deprived  of 
the  whole  of  it;  if  he  persists  in  that  conviction,  in  spite 
both  of  argument  and  of  evidence  to  the  contrary — not  only 
so,  if  he  suffers  that  conviction  to  poison  and  preclude  his 
enjoyment  of  the  ample  portion  that  still  remains  to  him, 
during  and  throughout  all  the  rest  of  his  life — this  is  as  es- 
sentially a  delusion  on  the  part  of  such  person,  as  if  he  was 
still  in  possession  of  every  acre  of  his  original  estate. 

So,  if  the  parent  of  a  child,  really  blameable  to  a  certain 
extent  in  some  particulars,  takes  occasion  from  this  to  fan- 
cy her  a  *'  fiend,  a  monster,  an  incarnate  devil;"  if,  more- 
over, he  be  found  through  his  whole  life  acting  under  and 
upon  that  conception,  such  a  parent  is  as  much  in  a  state  of 
morbid  delusion,  and  so  of  insanity  in  regard  to  that  child, 
as  if  the  child's  conduct  were  wholly  irreproachable  (/}• 

6.  When  delusion  exists  in  the  mind  of  a  person  on  one  or 
more  particular  subjects,  it  is  termed  in  law  partial  insanity^ 
In  that  sense  the  term  is  used  by  Lord  Hale,  who  says,  there 
is  a  partial  insanity  of  mind,  and  a  total  insanity.  The  for- 
mer is  either  in  respect  to  things,  quoad  hoc  vel  illud  insa-^ 
nireg  some  persons,  that  have  a  competent  use  of  reason  in 
respect  of  some  subjects,  are  yet  under  a  particular  dement 
tia  in  respect  of  some  particular  discourses,  subjects,  or 
applications;  or  else  it  is  partial  in  respect  of  degrees;  and 
this  is  the  condition  of  very  many,  especially  melancholy 
persons,  who,  for  the  most  part,  discover  their  defect  in  ex- 

(/)  Per  Sir  /.  NiehoU,  in  Dew  v.  Clarky  3  Add.  180, 181 ;  and  report 
of5.C.  by  Hagg.  27. 
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cemve  feurs  and  gxidb,  and  yet  are  not  whoHy  destitute  of 
the  nse  of  iea#onf  and  this  partial  insanity  seems  not  to  ex- 
cuse tbem  in  the  comniitling  of  any  offence  for  its  matter 
capital;  for  doubtless,  most  persons  that  are  felons  of  them- 
selves, and  others^  are  under  a  degree  of  partial  insamty 
when  they  commit  these  offences^  It  is  very  difficult  to  de- 
fine the  invisible  line  that  divides  perfect  and  partial  insa- 
nity ;  but  it  nmst  rest  upon  circumstances,  duly  to  be  weigh- 
ed and  considered  both  by  judge  and  jury;  lest,  on  the  one 
side^  there  be  a  kind  of  inhumanity  towards  the  defects  <^ 
human  nature ;  or,  on  the  other  ride,  too  great  an  indulgence 
given  to  great  crimes:  and  the  same  learned  judge  adds^ 
"  that  the  best  measure  is  this — such  a  person  as  labouring 
under  melancholy  distempers  hath  yet  ordinarily  as  great 
understanding,  as  ordinarily  a  child  of  fourteen  years  hath, 
is  such  a  person  as  may  be  guilty  of  treason  or  felony  (g),** 

The  law  recognises  partial  insanity;  and,  in  civil  cases, 
this  partial  insanity,  if  existing  at  the  time  the  act  is  done, 
if  there  be  no  dear  hicid  interval,  invalidates  the  act,  though 
not  directly  connected  with  the  act  itself;  but,  in  criminal 
acts,  it  does  not  excuse  firom  responsibility,  unless  the  insanity 
is  proved  to  be  the  very  cause  of  the  act  (k).  It  is  stated 
in  HadfiebTs  case,  that  there  is  a  wide  distinction  between 
civil  and  criminal  cases.  If,  in  the  former,  a  man  appears 
upon  the  evidence  to  be  nan  compos  mentis^  the  law  avoids 
his  act,  though  it  cannot  be  traced  or  connected  with  the 
morbid  imagination  which  constitutes  his  disease,  and 
which  may  be  extremely  partial  in  its  influence  upon  con- 
duct^ but,  to  deliver  a  man  from  responribiUty  for  crimes, 
above  all,  for  crimes  of  great  atrocity,  this  rule  does  not 
apply,  however  well  established  when  property  only  is  con- 
cerned; but  the  relation  between  the  disease  and  the  act 
should  be  apparent  And  a  party  ought  not  to  be  protect- 
ed from  answering  criminally  for  acts  which  can  justly  be  as- 
cribed to  malignant  motives,  and  not  to  the  dominion  of 
disease. 

(ff)  1  Hale's  P.  C.  80.  ported  by  Hagg.  p.  13 ;  S.  C.  3  Add 

{h)  This  doctrine  is  recognised  by    93. 
Sir  •/.  NichoU  in  Dew  v.  Clark,  re- 
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The  doctrine  of  partial  indainty  is  iq>pUcable  to  chit  omea 
generally^  althoiigh  an  attempt  to  shew  the  contrary  waa 
made  m  a  recent  caae  (i),  and  wiU  arail  to  defeat  a  will,  the 
direct  oflbpring  of  that  partial  insaintyi  both  in  the  Courts 
of  common  Ul^,  and  in  the  Ecclesiastical  Court  (i). 

In  all  the  cases  of  hmacy  which  have  filled  Westminster 
Han  with  the  most  complicated  considerations,  tibe  subjects 
of  them  have  not  only  had  memory,  and  a  perfect  knowledge 
and  recollection  of  all  the  relations  they  stood  in  towards 
Others,  and  of  the  acts  and  circumstances  of  their  lives,  but 
have,  in  general,  been  remarkable  for  subtihy  and  acuteness. 
Defects  in  their  reasonings  have  seldom  been  traceable,  the 
disease  consisting  in  the  delusiye  sources  of  thought;  all 
their  deductions  within  the  scope  of  the  malady  being 
founded  upon  the  inimopeable  assumption  of  matters  as  reaU* 
iies^  either  without  any  foundation  whatsoever,  or  so  distort* 
ed  and  disfigured  by  fancy ^  as  to  be  nearly  the  same  thing 
as  its  creation.  It  is  true,  indeed,  that  in  some,  perhaps 
in  many  cases,  the  human  mind  is  stormed  in  its  citadel, 
and  laid  prostrate  under  the  stroke  of  phrensy:  these  nn« 
happy  sufferers,  however,  are  not  considered  by  physicians 
as  maniacs,  but  to  be  in  a  state  of  deKrhtm,  as  from  fever. 
There,  indeed,  all  the  ideas  are  overwhelmed,  for  reason  is 
not  merely  disturbed,  but  driven  wholly  from  her  seat. 
Such  unhappy  patients  are  unconscious,  therefore,  except 
at  short  intervals,  even  of  external  objects;  or,  at  least,  are 
wholly  incapable  of  considering  tiieir  relations.  Such  per- 
sons, and  such  persons  alone,  (except  idiots),  are  whoUy  de- 
prived of  their  understandings.  These  cases,  however,  are 
not  only  extremely  rare,  but  never  can  become  the  subjects 
of  judicial  difficulty.  There  can  be  but  one  judgment  con- 
cerning them.  In  other  cases,  reason  is  not  driven  from  her 
seat,  but  distraction  sits  down  upon  it  along  with  her,  holds 
her  trembling  upon  it,  and  frightens  her  from  her  pro*- 
priety.     Such  patients  are  victims  to  delusions  of  the  most 

(t)  3  Add.  93.  274  ;S.C.S  Add.  79;  Heatk  y.  WatU, 

(k)  GreefttMMMffcase,  13  Ve8.89;  Prerog.  1798;  Deleg.  1800.  See 
ZUr,C.C.44A;  Dew r.Ckurk,  I  Add.    |nm<,  ch.  vii.  aect.  6. 
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alaiming  deacriptioiii  which  so  overpower  the  &culties,  and 
usurp  so  firmly  the  place  of  realities,  as  not  to  be  dislodged 
or  shaken  by  the  organs  of  perception  and  sense;  in  such 
cases  the  images  frequently  vary,  but  on  the  same  subject 
are  generally  of  the  same  terrific  character.  Here,  too,  no 
judicial  difficulties  can  present  themselves;  for  who  could 
balance  upon  the  judgment  to  be  pronounced  in  cases  of 
such  extreme  disease? 

Another  class,  branching  out  into  almost  infinite  subdi* 
visions,  under  which,  indeed,  the  former,  and  every  case  of 
insanity  may  be  classed,  is,  where  the  delusions  are  not  of 
that  frightful  character,  but  infinitely  various,  and  often  ex* 
tremely  circumscribed ;  yet,  where  imagination  (within  the 
bounds  of  the  malady)  still  holds  the  most  uncontrollable 
dominion  over  reality  and  fact:  and  these  are  the  cases 
which  frequently  mock  the  wisdom  of  the  wisest  in  judicial 
trials,  because,  such  persons  often  reason  with  a  subtlety 
which  puts  in  the  shade  the  ordinary  conceptions  of  man- 
kind; their  conclusions  are  just,  and  frequently  profound; 
but  the  premises  from  which  they  reason,  when  within  the 
range  of  the  malady,  are  uniformly  false; — not  false  from 
any  defect  of  knowledge  or  judgment,  but  because  a  de* 
lusive  inuige,  the  inseparable  companion  of  real  insanity,  is 
thrust  upon  the  subjugated  understanding,  incapable  of  re* 
sistance  because  unconscious  of  attack  (t). 

Extraordinary  instances  of  delusion  on  particular  sub- 
jects with  apparent  general  sanity  are  related.  Two  cases 
of  this  kind  were  mentioned  by  Lord  ErsUne,  who  said, 
(bat  he  examined,  during  the  greater  part  of  a  day,  an 
unfortunate  gentleman,  who  had  indicted  his  brother,  to« 
getber  with  a  keeper  of  a  madhouse  at  Hoxton,  for  hav- 
ing imprisoned  him  as  a  lunatic,  whilst,  according  to  his 
evidence,  he  was  in  his  perfect  senses.  Lord  Erskine 
said,  that  he  was,  unfortunately,  not  instructed  in  what 
the  lunacy  consisted,  although  his  instructions  left  him  no 
doubt  of  the  fact;  but,  not  having  the  clue,  the  lunatic 
completely  foiled  him  in  every  attempt  to  expose  his  in- 
firmity, although  he  left  no  means  unemployed,  which  long 
experience  dictated,  but  without  the  smallest  effect.     The 

(i)  Enkme'i  speccli  in  Hadfield'i  trial,  27  Vol.  Howell's  St.Tr.  1313. 
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day  was  wasted,  and  the  prosecutor,  by  the  most  afiecting 
history  of  unmerited  sufiering,  appeared  to  the  judge  and 
jury,  and  to  a  humane  English  audience,  as  the  victim  of 
the  most  wanton  and  barbarous  oppression;  at  hist  Dr. 
Sims  came  into  Court,  who  had  been  prevented  from  an 
earlier  attendance.  From  Dr.  Sims,  the  able  advocate  as- 
certained  that  the  very  man,  whom  he  had  been  above  an 
hour  examining,  believed  himself  to  be  the  Lord  and  Saviour 
of  mankind;  not  merely  at  the  time  of  his  confinement, 
which  was  alone  necessary  for  his  defence,  but  during  the 
whole  time  that  he  had  been  triumphing  over  every  attempt 
to  surprise  him  in  the  concealment  of  his  disease.  His 
Lordship  then  affected  to  lament  the  indecency  of  his  ig- 
norant examination,  when  the  lunatic  expressed  his  forgive- 
ness, and  exclaimed,  with  the  utmost  gravity  and  emphasis, 
in  the  fisbce  of  the  whole  Court,  ''  /  am  ike  Christ ^"^  and  so 
the  cause  ended. 

Wood's  case,  before  Lord  Mansfield^  and  related  upon  his 
authority,  is  still  more  extraordinary.  Wood  twice  indicted 
Dr.  Munro  for  false  imprisonment  in  a  madhouse,  when,  as 
Wood  stated,  he  was  sane.  On  the  first  trial,  though  not  till 
after  a  long  cross-examination  without  success,  yet,  on  the 
due  being  furnished  by  Dr.  Battle,  his  insanity  became  ap** 
parent.  The  subject  of  the  delusion  was  the  imagination 
of  corresponding  in  cherry  juice  with  a  princess;  that  hav- 
ing been  imprisoned  in  a  high  tower,  and  being  debar- 
red the  use  of  ink,  he  had  no  other  means  of  correspon- 
dence but  by  writing  his  letters  in  cherry  juice,  and  throw- 
ing them  into  the  river  which  surrounded  the  tower,  where 
the  princess  received  them  in  a  boat.  There  existed,  of 
course,  no  tower,  no  imprisonment,  no  writing  in  cherry 
juice,  no  river,  no  boat;  but  the  whole  was  the  inveterate 
phantom  of  a  morbid  imagination.  Wood  again  indicted  Dr. 
Munro,  knowing  that  he  had  lost  his  former  cause  by  speak- 
ing of  the  princess;  and  such,  said  Lord  Mansfield,  is  the 
extraordinary  subtlety  and  cunning  of  madmen,  that,  when 
he  was  cross-examined  on  the  trial  in  London,  as  he  had 
successfully  been  before,  in  order  to  expose  his  madness, 
an  the  ingenuity  of  the  bar,  and  all  the  authority  of  the 
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Court,  coviA  not  make  hint  say  a  single  syllable  upon  that 
topic,  which  had  put  an  end  to  the  indictment  befose ;  al- 
though he  still  had  the  same  indelible  impression  upon  has 
mind,  as  be  signified  to  those  who  were  near  him ;  but, 
conscious  that  the  delusion  had  occasioned  his  defeat  at 
Westminster,  he  obstinatdy  persisted  in  holding  it  bade  (k). 
**  Cases  of  diis  kind,  (observes  Dr.  ConoUy),  ace  quoted  in 
medical  books,  to  shew  the  difficulty  of  proving  insanity,  but 
they  shew  us  something  more.  For,  where  the  difficulty  of  eM- 
eiting  a  proof  of  a  disordered  mind  is  so  great,  where  the  dis- 
order is  so  limited  and  so  seldom  evinced,  what  possible  right 
can  any  one  have  to  interfere  with,  or  to  imprison  any  man 
so  afflicted  ?  Assuredly  no  more  right  than  to  imprison  a  man 
for  being  short  sighted,  or  a  little  lame  of  one  leg.  Unless  the 
man,  mentioned  by  Lord  Erskine,  was  disposed,  in  conse- 
quence of  his  belief  in  the  real  presence  of  the  Saviour,  to 
inflict  injury  on  any  one  or  on  himself,  or  unless  it  led  him 
to  ne^ect  his  affiurs  and  his  family,  those  who  coi^ned 
him  were  justly  indicted  for  fisdse  imprisonment,  and  ought 
to  have  he&k  punished.  An  unfortunate  gentleman  fencies 
that  a  princess  is  in  love  with  him — a  very  harmless  feacy 
in  itself;  he  wanders  about  the  woods,  or  spends  his  ro- 
mantic days  on  the  banks  of  a  river,  and  meditates  on  his 
passion — surely  he  might  spend  his  time  less  innocently 
than  this!  He  carves  the  name  of  his  beloved  on  trees; 
he  indites  moving  letters  to  her  in  cherry  juice.  He  fencies 
himself  debarred  from  seeing  the  face  he  adores,  and  thinks 
that  he  is  a  prisoner  in  some  high  tower  which  overlooks  the 
flood — fancies  foolish  enough,  but  certainly  not  very  dan- 
gerous! He  commits  his  letter  to  <iie  guardianship  of  the 
river,  and  bids  the  waters  '  flow  on,'  and,  ere  they  reach 
the  sea,  convey  his  written  words  to  the  bower  of  his  uns- 
tress. There  is  nothing  very  criimmd  in  afi  this.  But  the 
poor  man  has  money,  and  relations  who  want  it.  Instead, 
therefore,  of  being  allowed  to  become  tired  of  his  fencies, 
which  he  would  be  in  time,  he  is  waylaid,  forcibly  seized, 
carried  off  to  a  private  madhouse,  and  inclosed  within  some 

(k)  27  Vol.  HowcU'«  St.  Tr.  1316. 
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disioal  ymrd,  with  none  but  lunatics  for  hb  rtwupaiwimfl, 
By  floaae  me  aeddent,  tax  opportunity  is  given  of  invei* 
tigmting  his  seal  state  in  a  Court  of  law.  Irritated,  harass- 
ed, yexed,  and  perhaps  of  a  disposition  to  shrink  fcom  pub- 
licity of  every  kind,  evory  artifioe  of  cultivated  and  practised 
minds  is  exerted  to  confuse  hiaa,  and  to  make  him  contradict 
himself;  the  most  dexterous  questions,  the  most  artful  in- 
sinuations are  by  turns  levelled  at  him.  And  all  in  vain; 
the  poor  man  is  simfde  oiough,  but  shews  no  madness.  At 
last  comes  fordi  some  hired  wretch  who  has  watched  him 
in  his  days  of  idle  wandering,  observed  aU  his  movements, 
2uid  d(^;ged  his  path  for  evidence;  and  because  the  sus- 
pected man  will  not  abandon  his  princess,  or  does  not  deny 
the  aflSur  of  the  cherry  juice,  there  arises  a  ^aound  of  tri- 
umph among  his  relatives;  learned  men  felicitate  themselves 
on  having  discovered  what  was  so  difficult  to  detect;  the 
cause  is  ended,  and  the  foolish  lover  is  deprived  of  his  pro* 
perty  and  of  his  Hberty,  and  sent  hack  to  his  horrible  im- 
prisonment **(/)• 

7.  Persons  partially  insane  are  usually,  not  to  say  al- 
ways, in  a  high  degree  eccentric  in  their  general  conduct* 
Hence  it  is,  that  great  general  eccentricity,  as  the  common 
co-incident,  being  proved,  assists  materially  in  the  proof  of 
partial  insanity,  where  partial  insanity  is  suspected  to  eiist* 
For  as  persons  actually  insane  in  some  particulars  are  com- 
moidy  highly  eccentric  in  many  or  most;  so  persons  highly 
eccentric  in  many  or  most  particulars,  are,  at  least  not  un- 
fiequttitly,  actually  insane  in  some.  People  who  dwell  on 
the  confines  o£  two  empires,  are  likely  enough  to  be  found 
sanaetunes  in  the  one,  and  sometimes  in  the  other — ^and  tjbey 
aie  Ae  mcxre  Ukely  to  be  so  found,  when  the  line  of  demar- 
cation between  the  two  is  under  an  indefinite  and  uncertain 
something,  a  sort  of  mist,  which  renders  a  transition  firom 
the  one  to  the  other  side  of  it  easy  and  almost  impercepti- 
ble—which must  always  be  the  case  in  respect  of  that  ac- 
tual (though  invisible)  line  of  demarcation,  (for  some  such 

(0  See  an  Inquiry  conceralng  the  Indications  of  Insanity  by  Dr. 

ConoUy,  p.  384. 
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there  must  needs  be),  between  mere  eccentricity^  situate  on 
the  one  side,  and  downright  insanity ,  being  upon  the  other; 
in  short,  it  is  next  to  impossible,  in  such  a  case,  to  be  con- 
stantly touching  upon  the  line,  without  ever  going  beyond 
it  (m).  But  eccentricity  of  character,  severity  and  violence 
arising  from  natural  temper  and  passion,  do  not  necessarily 
prove  derangement.  In  our  inquiries  upon  this  subject,  it 
is  necessary  to  be  cautious  not  to  confound  insanity  with 
mere  eccentricity :  upon  the  latter  subject  the  following 
remarks  of  Dr  Gooch  (n)  deserve  particular  attention.  **  In 
considering  insanity  as  an  object  of  legal  medicine,  it  often 
becomes  a  question,  and  sometimes  a  puzzling  one,  whether 
the  peculiarity  in  the  mind  of  the  person  who  is  the  subject 
of  investigation  does  or  does  not  constitute  unsoundness  of 
mind?  On  these  occasions  it  is  often  said,  that  the  peculiari* 
ty  is  not  madness,  but  eccentricity.  To  form  a  proper  opin-* 
ion  on  this  question,  it  is  necessary  to  have  an  accurate  con** 
ception,  not  only  of  what  we  mean  by  the  word  inBaniiy^  but 
also  of  what  we  mean  by  the  word  eccerUridty.** 

Now,  the  persons  who  have  passed  for  eccentric,  and 
whom  the  author  last  cited  has  had  opportunities  of  observ- 
ing, he  divides  into  three  classes. 

**  Firsty  those  who  differ  from  the  rest  of  mankind,  chiefly 
in  their  objects  and  pursuits.  Instead  of  desiring  and  aim- 
ing at  the  common  objects  of  human  wishes,  namely,  rising 
in  life,  the  attainment  of  a  competence,  the  acquisition  of 
wealth  and  power,  they  are  contented  in  these  respects  to 
remain  stationary,  and  they  dedicate  the  whole  of  their  time 
and  talent  to  the  cultivation  of  their  mind,  and  the  acquisi- 
tion of  knowledge.  This  peculiarity  of  pursuit,  unless  coun- 
teracted by  much  intercourse  with  poHshed  society,  gene- 
rates various  peculiarities  in  their  appearance,  habits,  man** 
ners,  and  modes  of  expression;  they  are  careless,  often  slo- 
venly in  their  dress,  awkward  in  their  manners,  singular,  and 
often  pedantic  in  the  topics  and  language  of  their  conver- 
sation. Such  persons  are  called  eccentric,  but  their  eccen-^ 
tricity  consists  only  in  their  pursuits  and  manners;  it  is  the 

(m)  8  Add.  182. 
(fi)  Account  of  tbe  Diseases  peculiar  to  Women,  189 — 192. 
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Simplest  and  most  unquestionable  form  of  eccentricity,  and 
is  compatible  with  the  healthiest,  happiest,  and  most  vigo- 
rous state  of  mind. 

The  second  class  consists  of  persons  who  differ  from  the 
rest  of  mankind  in  the  singularity  of  their  opinions.  With 
die  same  materials  they  draw  inferences  widely  different  from 
those  of  sensible  and  competent  judges;  they  are  persons  of 
great  confidence  in  their  own  judgment,  defective  either  in 
knowledge  or  in  comprehensiveness  of  mind,  and  by  separ* 
ating  those  facts  which  are  favourable  to  their  opinions,  by 
firequent  meditation  on  them,  and  by  keeping  out  of  sight 
the  opposite  facts,  they  at  length  attain  the  firmest  convic^ 
tion  of  their  peculiar  notions.  This  process  will  sometimes 
carry  a  man  a  great  way.  There  is  at  this  time  in  America, 
a  Captam  Symes,  who  is  convinced  that  the  earth  is  perfo« 
rated  from  pole  to  pole,  that  the  sea  flows  through,  and  that 
the  perforation  is  navigable ;  and  he  is  said  to  be  planning  a 
voyage  to  explore  it.  This  form  of  eccentricity,  in  a  minor 
degree,  is  very  common;  the  persons  subject  to  it  are  oflen 
dever  and  sealons,  but  they  never  possess  very  superior 
minds;  they  have  zeal  for  knowledge,  without  corresponding 
sagacity;  still  they  are  eccentric,  not  mad,  for  they  arrive  at 
their  conclusions  through  an  intellectual  process,  though  a 
crooked  one.  It  b  a  law  of  the  human  understanding,  that  a 
Httle  evidence  perpetually  presented  to  the  mind  will  pro* 
duce  as  much  conviction  as  a  greater  quantity  presented 
rarely. 

There  is  still  another  class  of  persons  who  are  called 
eccentric.  Those  observed  by  Dr.  Gooch  have  been  re- 
markable for  a  high  opinion  of  themselves,  quite  dispro- 
portionate to  their  apparent  powers  or  actual  achievements, 
for  rashness  of  conduct  never  corrected  by  experience ;  some 
of  them  have  had  singularly  calm  and  sweet  dispositions; 
others  have  been  of  stormy  tempers,  subject  to  violent  gusts 
of  passion  from  trifling  provocations ;  they  have  had  opinions 
without  any  intelligible  reasons  for  them,  and  have  most  of 
them  had  a  peculiarly  formal  and  solemn  manner.  After 
continuing  many  years  in  this  state,  and  passing  among  their 
friends  for  eccentric  characters,  they  have  ultimately  become 
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deranged.  It  need  scarcely  be  observed ,  that  this  peculi- 
arity of  mindy  although  constantly  mistaken  for  eccentricity, 
is,  in  truth,  slumbering  undeveloped  madness.  The  signs 
which  ought  to  create  suspicion  of  this  state,  are  these: — 
insanity  being  more  or  less  prevalent  in  the  family;  a  singu- 
larity of  manners,  opinions,  and  actions  inexplicable  by  the 
peculiar  pursuits  of  the  individual ;  enormous  self  esteem, 
mischievous  schemes  obstinately  persisted  in,  and  uncorrect- 
ed by  experience. 

8.  The  presumption  of  law  is  in  favour  of  sanity:  and, 
therefore,  if  a  person  has  never  been  subject  to  a  commission 
of  lunacy,  nor  has  had  an  unsound  state  of  mind  imputed  to 
him  by  his  friends  or  relations,  or  even  by  common  fame  (o), 
the  burthen  of  proof  is  cast  upon  those  who  impeach  his  un- 
derstanding. And  where  a  particular  transaction  is  sought 
to  be  avoided  on  the  ground  of  insanity,  the  evidence  of  it 
ought  to  apply  to  that  particular  period;  and  the  question 
in  such  a  case  is,  not  whether  the  party  had  ever  been  in- 
sane before,  but  whether  he  was  of  sufficient  sound  mind  on 
the  day  of  the  contract  in  question.  On  die  other  hand,  as 
the  law  presumes  the  state  of  a  man's  mind  to  continue  un- 
changed until  the  contrary  be  made  manifest ;  if  a  person  has 
ever^been  subject  to  a  commission,  or  to  any  restraint  permit- 
ted by  law,  even  a  domestic  restraint,  clearly  and  plainly  im- 
posed upon  him  in  consequence  of  undisputed  insanity,  the 
burthen  of  proof  shewing  sanity  is  thrown  upon  those  who 
seek  to  establish  a  hicid  interval,  or  the  soundness  of  his  un- 
derstanding (p).  But,  where  there  is  satisfactory  evidence  of 
the  sanity  of  a  party  at  the  time  of  a  contract,  the  antecedent 
state  of  his  mind,  and  the  causes  of  it,  may  be  laid  totally 
out  of  view  {q). 

The  observations  of  Lord  Tkmrlow  upon  the  evidence 
of  the  competancy  of  a  party,  after  previous  derange- 

(o)  The  impatation  of  fnends  or  cluaicms  from  impartial  evidence  of 

rdalions,  and  the  idle  ramoan  of  the  facts,  and  not  to  be  led  astray  by  any 

woridy  are  not  entitled  to  any  weight  such  fertile  sources  of  error  and  in- 

or  consideration  in  inquiries  of  this  justice. 

nature,  but  ought  to  be  dismissed  (p)   White  v.  Wihon,  13  Yes.  88; 

from  the  minds  of  the  judge  and  ju-  and  see  Butl.  Ck>.  Litt.  246.  b.,  n.  (1). 

ry ;  who  are  bound  to  form  their  con-  (q)  1  Dow,  P.  C.  177. 
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mcfnt  had  been  established,  claim  attenrion.     His  Lordship 
said — **  There  is  an  infinite,  nay,  almost  an  insurmountable 
difficulty,  in  laying  down  abstract  propositions  upon  a  sub- 
ject which  depends  upon  such  a  variety  of  circumstances,  as 
the  legal  competency  of  the  mind  to  the  act  in  which  it  is 
engaged,  if  its  competency  be  impeached  by  positive  evi* 
dence  of  an  anterior  derangement,  or  affected  by  circumstan* 
ces  of  bodily  debility,  sufficiently  strong  to  lead  to  a  sus« 
picion  of  intellectual  incapacity.     General  rules  are  easily 
framed,  but  the  application  of  them  creates  considerable  dif- 
ficulty in  all  cases  in  which  the  rule  is  not  sufficiently  compre- 
hensive to  embrace  every  circumstance  which  may  enter  into 
and  materially  affect  the  particular  case.    There  can  be  no 
difficulty  in  saying,  that  if  a  mind  be  possessed  of  itself,  and 
that,  at  the  period  of  time,  such  mind  acted,  that  it  ought  to 
act  efficiently.    But  this  rule  goes  very  little  way;  for  it  is 
extremely  difficult  to  lay  down,  with  tolerable  precision,  the 
rules  by  which  such  state  of  mind  can  be  tried ;  but  the 
course  of  procedure  for  such  purpose  allows  of  rules.     If 
derangement  be  alleged,  it  is  clearly  incumbent  on  the  party 
alleging  it  to  prove  such  derangement.     If  such  derange- 
ment be  proved,  or  be  admitted  to  have  existed  at  any  par^ 
ticular  period,  but  a  lucid  interval  be  alleged  to  have  pre- 
vailed at  the  period  particularly  referred  to,  then  the  bur-^ 
then  of  proof  attaches  on  the  party  alleging  such  lucid  in- 
terval, who  must  shew  sanity  and  competency  at  the  period 
when  the  act  was  done,  and  to  which  the  lucid  interval  re- 
fers.    And  it  certainly  is  of  equal  importance  that  the  evi- 
dence in  support  of  the  allegation  of  a  lucid  interval,  after 
derangement  at  any  period  has  been  established,  should  be  as 
strong  and  as  demonstrative  of  such  fact,  as  where  the  object 
of  the  proof  is  to  estabhsh  derangement.     The  evidence  in 
such  a  case  applying  to  stated  intervals,  ought  to  go  to  the  state 
and  habit  of  the  person,  and  not  to  the  accidental  interview 
of  any  individual,  or  to  the  degree  of  self  possession  in  any 
particular  act;  for,  from  an  act  with  reference  to  certain  cir- 
cumstances, and  which  does  not  of  itself  mark  the  restric^r 
tion  of  that  mind,  which  is  in  general  deemed  necessary 
to  the  disposition  and  management  of  affairs,  it  were  ex- 
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tremely  dangerous  to  draw  a  conclusion  so  general,  as  that 
the  party,  who  had  confessedly  before  laboured  under  a 
mental  derangement,  was  capable  of  doing  acts  binding  on 
himself  and  others"  (r).  Lord  Chancellor  Eldon  is  reported 
to  have  said,  that  he  could  not  assent  to  Lord  Thurlow^s  pro- 
position, that  where  lunacy  is  once  established  by  clear  evi- 
dence, the  party  ought  to  be  restored  to  as  perfect  a  state 
of  mind  as  he  had  before;  to  be  proved  by  evidence  as  clear 
and  satisfactory ;  and  supposed  the  strongest  mind  reduced 
by  the  delirium  of  a  fever,  or  any  other  cause,  to  a  very  in- 
ferior degree  of  capacity,  admitting  of  making  a  will  of  per- 
sonal estate,  to  which  a  boy  of  the  age  of  fourteen  is  compe- 
tent, the  conclusion  is  not  just,  that,  as  that  person  is  not 
what  he  had  been,  he  should  not  be  allowed  to  make  a  will 
of  personal  estate.  There  may  be  frequent  instances  of 
men  restored  to  a  state  of  mind  inferior  to  what  they  pos- 
sessed before;  yet  it  would  not  be  right  to  support  commis- 
sions against  them  («)•  And  in  cases  where  the  validity  of  a 
deed  or  other  instrument  is  in  dispute,  the  question  is  not| 
whether  a  man  has  been  insane,  but,  whether  he  has  reco- 
vered such  a  quantum  of  disposing  mind  at  the  time  of  exe-* 
Gution  as  ought  to  give  it  effect  (/). 

It  was  contended  in  a  recent  case,  where  there  was  evidence 
of  a  lunatic's  having  had  at  least  one  lucid  interval,  that  it  was 
no  objection  to  the  admissibQity  of  the  presumption  that  a 
lease  had  been  surrendered,  that  the  party  entitled  to  the 
reversion  had  been  found  a  lunatic  by  inquisition;  because 
such  finding  is  not  inconsistent  with  the  supposition  that 
the  lunatic  might  have  had  lucid  intervals,  and  that  during 
one  of  such  lucid  intervals  such  surrender  might  have  been 
accepted  («)• 

9«  As  delay  has  a  tendency  to  deprive  parties  claiming 
under  deeds  or  other  instruments  of  the  means  of  shewing 
the  capacity  of  the  persons  who  executed  them,  length  of 
time  is  an  important  feature  in  all  cases,  in  raising  a  pre- 

'  (r)  Attomey-Oeneraly.Pamther,        (/)  5  Dow,  P.  C.  236. 
3  Bro.  C.  C.  443.    See  post,  ch.  vii.        {u)  LopdaUx.  Creagh,  Bligh'sRep. 

Sect.  5.  new  series,  1  Vol.  p.  266. 
(«)  £x parte  Holyiand,  1 1  Ves.  1 1 . 
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sumption  of  sanity,  where  an  attempt  is  made  at  a  distant 
period  to  impeach  them  on  the  ground  of  the  mental  inca- 
pacity of  the  parties  who  executed  them. 

This  principle  was  laid  down  by  Lord  Chancellor  Ekhn^ 
that  if  property  baa  been  disposed  of  twenty  or  thirty  years 
before,  formaUy,  and  with  the  concurrence  and  assistance 
of  individuals  of  good  character;  and  if  that  disposition  has 
not  been  quarrelled  with  as  speedily  as  may  be,  and  only  chal- 
lenged when  the  parties  best  acquainted  with  the  whole 
circumstances  of  the  transaction  are  dead  and  gone — ^it  is 
dangerous  to  set  aside  that  disposition^  at  the  distance  of 
twenty  or  thirty  years,  upon  a  ground  so  fallible  as  human 
memory  and  testimony  as  to  the  state  of  the  person  making 
that  deposition  at  other  moments,  without  at  all  applying 
to  the  moment  when  he  executed  the  deed  sought  to  be 
impeached  (v).  And  therefore,  in  a  ease  where,  on  the  one 
side,  there  was  clear  and  positive  evidence  of  the  sanity  of 
a  party  who  executed  deeds;  and,  on  the  other,  only  general 
evidence  to  impeach  them,  which  consistently  with  the  posi<r 
tive  evidence  could  not  be  true,  the  deeds  were  sustained. 
Thus,  in  support  of  an  action  brought  in  1808,  to  reduce 
certain  ^  deeds  executed  between  1788  and  1799,  upon  the 
ground  of  the  insanity  of  the  grantor;  parol  evidence  was 
given  that  he  was  quite  deranged  from  1781,  till  his  death 
in  1804;  the  evidence  applying  to  his  insanity  generally, 
and  not  to  the  particular  moments  when  the  deeds  were  ex^ 
ecuted:  and  this  evidence  was  encountered  by  parol  evi- 
dence  of  his  general  sanity  during  the  same  period;  and  the 
latter  evidence  corroborated  by  notes  or  receipts,  written 
by  the  grantor,  having  reference  to  the  contents  of  the 
deeds,  and  shewing  that  he  understood  their  nature  and 
efiect;  and  also  by  the  deeds  themselves,  which  were  ra- 
tional in  his  circumstances ;  corroborated  also  by  the  cir- 
cumstances of  the  deeds  being  attested  by  witnesses  of  un- 
impeached  credit,  who  considered  the  grantor  sane,  and  of 
his  having  been,  in  1784,  served  heir,  and  infeft  in  the  sub- 
jects conveyed  by  the  deeds,  and  having  sold  part  of  the 
lands,   and  mortgaged  the  remainder;   such  transactions 

(v)  5  Dow,  Pari.  Cas.  236,  237. 
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having  proceeded  on  the  supposition  of  his  sanity,  and  re- 
maining unchallenged  until  after  the  death  of  the  grantor, 
when  an  action  was  brought  to  set  aside  the  deeds*  The 
Court  of  Session  in  Scotland  reduced  the  deeds;  but,  on  ap- 
peal to  the  House  of  Lords,  that  decision  was  reversed,  and 
the  deeds  were  held  to  be  valid  {w)»  It  obviously  be- 
comes much  more  difficult  to  ascertain  the  party's  capacity 
after  his  death,  when  the  matter  is  to  be  determined  by 
the  opinions  of  witnesses,  whose  faculties  and  degrees  of 
understanding  differ  among  themselves;  and  who  can  no 
otherwise  represent  a  state  of  the  case  for  the  opinion  of 
others,  than  by  relating  instances  of  conduct  and  conversa- 
tions, which,  when  stripped  of  the  many  circumstances  that 
must  necessarily  attend  them,  give  but  a  very  imperfect  idea 
of  the  true  state  of  the  fact.  Where  the  persons  who  have 
prepared  deeds  and  are  the  attesting  witnesses  to  their  ex- 
ecution, are  dead,  when  process  is  commenced  for  setting 
such  deeds  aside,  it  will  be  assumed,  in  the  absence  of  evi- 
dence to  the  contrary,  that  they  would  have  sworn  that  the 
party  was  of  sane  mind  when  the  deeds  were  executed,  and 
will  afford  a  strong  presumption  in  favour  of  the  sanity  of 
the  grantor,  although  it  be  attempted  to  disprove  it  by 
general  parol  testimony  of  incompetency  at  other  times  («)• 

Considerable  difficulties  frequently  arise  in  estimating  the 
testimony  of  witnesses  in  these  casesy  for  it  often  happens, 
where  witnesses  are  describing  the  condition  of  a  person  at 
a  former  period;  that  those  on  one  side  describe  the  person 
as  being  as  mad  as  possible,  and  those  on  the  other  side 
represent  the  person  as  having  the  strongest  and  soundest 
intellect  (y).  A  remarkable  instance  of  such  conflict  of  evi- 
dence in  a  case  of  this  nature  is  reported.  On  a  trial  at 
bar  on  an  issue  out  of  Chancery,  devisavit  vel  non,  the  three 
subscribing  witnesses  to  the  testator's  will,  and  the  two  sur- 
viving ones  to  a  codicil  made  four  years  subsequent  to  the 
will,  and  a  dozen  servants,  of  the  testator,  all  unanimously 
swore  him  to  be  utterly  incapable  of  making  a  will,  or  trans- 
acting any  other  business  at  die  time  of  signing  the  supposed 

{w)  TouHtrt  V,  Sellart,  5   Dow,         (y)  5  Dow,  P.  C.  242.     See  poMt, 
P.C.231.  ch.  vii.  8.1. 

(t)  5  Dow,  P.  C.  245. 
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viU  and  codicil,  or  at  any  intermediate  time:  and,  to  en^ 
counter  that  evidence  several  of  the  nobility  and  principal 
gentry  of  the  county  where  the  testator  resided,  who  fre- 
quently and  familiarly  conversed  with  him  during  that  whole 
period j  and  some  on  the  day  whereon  the  will  was  made; 
and  also  two  eminent  physicians,  who  occasionally  attended 
him,  and  who  all  strongly  deposed  to  his  entire  sanity,  and 
more  than  ordinary  intellectual  vigour,  were  called  as  wit* 
nesses;  and,  the  attorney  who  drew  and  witnessed  the  co*» 
dicil,  whose  testimony  had,  previously  to  his  death,  been 
perpetuated  in  Chancery,  spoke  very  circumstantially  to  the 
very  sound  understanding  of  the  testator,  and  his  prudent 
and  cautious  conduct  in  directing  the  contents  of  his  codicil. 
The  latter  evidence  prevailed,  and  the  validity  of  the  will 
and  codicil  was  established,  and  the  three  subscribing  wit* 
nesses  to  the  will  were  afterwards  convicted  of  perjury  {x). 

10.  Where  the  evidence  in  such  cases  is  contradictory,  it 
will  be  tried  by  the  test  of  collateral  circumstances,  as  to 
which  there  can  be  no  doubt,  in  order  to  ascertain  how  far 
it  is  consistent  with  those  circumstances  (a).  This  princi- 
ple was  mainly  relied  upon  by  the  Court  in  a  recent  case, 
where  a  bill  had  been  filed  by  an  heir-at-law,  stating  that 
the  testator  was  incapable  of  managing  his  affairs  or  of 
disposing  of  his  property  by  will  or  otherwise,  on  account 
of  his  defective  and  weak  understanding;  and  praying  that 
the  alleged  will  and  codicil  might  be  declared  to  have  been 
obtained  by  fraud  and  undue  influence,  and  delivered  up 
to  be  cancelled. 

The  Master  of  the  Rolls  directed  an  issue  devisamt  vel 
nan{b),  and  the  jury  on  the  trial  of  the  issue  found  a  ver- 
diet  in  &vour  of  the  will.  There  had  been  an  application 
to  the  Master  of  the  Rolls  for  a  new  trial  (c),  which  was  re* 
fused ;  and,  on  appeal  to  the  Lord  Chancellor,  it  appeared 
by  the  judgment,  that  the  general  incompetency  of  the  tes- 
tator was  principally  in  question.  A  large  number  of  wit* 
nesses  had  been  examined,  whose  evidence  extended  over 

(«)  Lowe  V.  JolUffe,  1  Sir  W.  Bl.  (6)  Tatham  v.  fVrighi,  Reg.  Lib. 

Ri^.  365.  B.  1828,  fol.  2422. 

(a)  Per  Lord  BedeedaUj  5  Dow,  {c)  8th  November,  1830. 
P.  C.  244. 
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various  periods  of  the  testator^s  life,  and  up  to  his  decease* 
The  testimony  of  those  witnesses  was  very  conflicting;  some 
of  them  considering  the  intellectual  capacity  of  the  testator 
not  above  that  of  a  child,  and  others  representing  him  as  a 
man  possessed  of  a  retentive  memory,  of  ordinary  capacity, 
and  as  perfectly  competent  to  manage  his  affairs.     In  this 
conflict  of  evidence,  the  Court  was  principally  influenced  in 
their  determination  by  certain  collateral  facts  in  the  case, 
which  consisted  of  three  classes:  the  first  consisted  of  the  tes* 
tator's  correspondence  with  various  persons;  the  second,  of 
his  acts  and  conduct  on  several  occasions;  and  the  third,  of 
the  circumstances  attending  the  preparation  and  execution  of 
his  will.     The  letters  were  said  to  have  been  written  under 
the  influence,  and  by  the  dictation  of  the  devisee;  but  this 
assertion  remained  without  any  proof.   In  the  absence  of  such 
proof,  the  Court  would  not  presume  fraud  or  undue  influ- 
ence ;  and  there  was  one  circumstance  which  directly  nega- 
tived such  a  presumption;  this  was,  that  some  of  the  letters 
were  written  to  the  devisee  at  a  time  when  the  testator  was 
far  away  from  him.     Then,  with  respect  to  the  acts  per- 
formed by  the  testator,  he  had  executed  twenty-three  deeds 
between  178S,  and  1819,  and  some  of  these  were  of  a  very 
important  kind,  one  of  them  being  a  mortgage  of  his  estate 
for  a  large  sum  of  money,  and  others  of  a  nature  in  which  the 
interests  of  other  parties  were  involved,  and  who  woidd  hardly 
have  been  content  to  deal  with  him  if  there  had  been  any  sus- 
picion that  he  was  not  competent  to  the  management  of  his 
affairs.     The  deeds  were  some  of  them  prepared,  and  most 
of  them  attested  by  respectable  solicitors,  and  by  other  in- 
different persons;  and  their  attention  would  naturally  have 
been  drawn  to  the  circumstances  of  the  testator's  state  of 
mind.     It  could  not,  therefore,  be  expected  that  such  soli- 
citors would  rashly  shipwreck  their   clients*  interests   by 
dealing  with  a  man  who  could  not  be  bound  by  his  acts* 
The  wiU  of  the  testator  was  prepared  by  a  gentleman 
of  great  skill  in  his  profession,  and  who  had  at  that  time 
retired  from  practice,  though  he  had  formerly  been  the  tes- 
tator's solicitor.     He  had  before  made  three  other  wills  for 
him,  the  instructions  for  which  were  given  by  the  testator j^ 
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and  some  of  them  were  in  his  own  hand-writing.  That  gen* 
tieman  had  not  been  cross-examined  on  the  trial,  though,  if 
there  had  been  any  suspicion  that  he  had  been  a  party  to  col- 
lusion of  any  kind,  he  might  have  been  questioned  as  to  his 
conduct.  Considering  the  weight  and  bearing  of  these  three 
heads  of  collateral  evidence  upon  the  case,  the  Court  was 
of  opinion  that  a  new  trial  ought  not  to  be  granted  (ci). 

1 1  •  The  notion  is  prevalent,  that  whoever  commits  suicide  is 
under  the  influence  of  insanity:  it  being  supposed  impossi- 
ble for  a  person  in  his  senses  to  do  an  act  so  repugnant  to 
reason  and  nature  (e);  but  this  notion  is  rejected  by  other 
legal  writers,  and  treated  as  a  vulgar  error  (/)• 

The  excuse  of  insanity  ought  not  to  be  strained  to  that 
length,  to  which  it  is  sometimes  carried  by  the  coroner's 
juries,  namely,  that  the  very  act  of  suicide  is  an  evidence  of 
insanity;  as  if  every  man  who  acted  contrary  to  reason  had 
therefore  no  reason  at  all.  For  the  same  argument  would 
prove  every  other  criminal  non  compos,  as  well  as  the  self- 
murderer.  But,  on  account  of  the  forfeiture  incurred  by  a 
/eh  de  se^  very  slight  evidence  of  derangement  at  the  time 
will  warrant  the  jury  in  finding  that  fact  (g). 

Lord  Chancellor  Redesdale  expressed  an  opinion,  that 
insanity  is  not  to  be  inft^rred  from  the  mere  act  of  suicide. 
It  was  not  inferred  by  law  but  must  be  proved  (A).  But 
Lord  EUon  admitted,  that  it  was  fiur  to  consider  whether, 
at  the  time  of  a  contract,  the  party  did  not  intend  to  com- 
mit the  act  of  suicide;  and  if  it  were  proved,  that  he  was, 
at  the  moment,  under  the  influence  of  that  morbid  feeling, 
it  might  be  a  circumstance  of  considerable  weight  in  lead- 
ing to  the  inference  of  insanity  (t). 

It  was  held,  by  Sir  John  NichoU,  in  the  Ecclesiastical 
Court,  that  where  there  was  no  evidence  of  insanity  at  the 


(d)  Wright  V.  Tatham,  before  Lord  Comb.  2,  3. 

CbanceUor   Brougham,  assiBted  by        (g)  1  East's  P.  C.  389,  390.  See  1 

Lord  Lyndhurst  and  Chief  Justice  Coll.  on  Lun.  494,  note. 
Tbtdai,  10  June,  1831.  (h)  1  Dow,  Pari.  Cas.  187. 

(e)  Rex  V.  Sahwayy  3  Mod.  100.  (i)  Id.  148. 
(/)    1  Hawk.  P.  C.  c.  27,  s.  3; 
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time  of  giving  instructions  for  a  will,  the  commission  of  sui- 
cide three  days  afterwards  did  not  invalidate  it,  by  raising 
an  inference  of  previous  derangement  {t). 

It  cannot  with  truth  be  contended,  that,  in  all  cases,  the 
mere  act  of  self  slaughter  should  be  received  as  complete 
evidence  of  madness.  There  are  instances,  no  doubt,  in 
which  this  act  has  been  committed  by  persons  in  possession 
of  their  reason,  and  who  are  consequently  considered  both 
by  the  law,  and  by  mankind  in  general,  as  highly  criminal  (/). 

For  this  reason,  however,  it  appears  to  be  manifest,  that 
where  there  are  no  circumstances  to  compel  an  opposite 
conclusion,  the  presumption  of  law,  which  is  always  in  fa- 
vour of  innocence,  must  be  for  the  insanity  of  any  self  mur- 
derer. That  this  legal  presumption  is  coincident  with  the 
fact,  in  nine  cases  at  least  out  of  ten,  probably  wiU  not  be 
disputed ;  but  the  truth  is,  that  it  may  be  assumed  as  abso- 
lutely certain,  in  all  cases  where  it  can  be  made  out,  that 
there  was  no  reasonable  or  intelligible  motive  for  suicide. 
To  act  in  a  matter  of  great  and  irrevocable  importance  with- 
out any  reasonable  or  intelligible  motive  at  all,  is  as  direct 
and  unequivocal  a  symptom  of  insanity,  as  any  that  can  be 
suggested;  and  if  a  man  would  be  seissed  and  tied  for  a 
madman,  who,  without  any  apparent  motive,  should  strike 
or  revile  a  mere  stranger,  there  is  evidently  much  more  rea- 
son for  holding  this  opinion,  if  he  aim  a  mortal  blow,  with- 
out provocation,  at  himself.  If  a  man  is  condemned  to  die, 
and  is  to  suffer  a  painful  and  ignominious  deatli  to-morrow, 
it  is  easy  to  conceive,  that  he  might  terminate  his  existence 
to-night,  without  any  suspicion  of  insanity.  If  a  man  is  tor- 
tured by  an  excrutiating  and  incurable  disease,  his  conduct 
might  receive  the  same  solution;  and  ev^i  in  cases  of  a  less 
aggravated  description,  where  a  man  kills  himself  because 
he  is  plunged  from  affluence  into  beggary,  because  he  has 
incurred  indelible  disgrace,  or  has  sustained  some  irreparable 
injury  in  his  affections,  some  may  be  inclined  to  presume, 
that  he  acted  rationally,  though  criminally,  and  j>ut  an  end 
to  his  life,  because  he  was  deliberately  of  opinion,  that  these 

(k)  Burrows  v.  Burrows,  I  Hagg.  Eccl.  Rep.  109.      (1)4  BLGomm.  189. 
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evils  were  more  intolerable  than  the  paini  or  the  conse- 
quences of  a  voluntary  death. 

12,  It  seems  that  evidence^  for  the  purpose  of  shewing  that 
insanity  had  prevailed  in  some  other  members  of  the  family 
of  the  party  whose  sanity  is  questioned,  is  not  admissible. 

This  point  arose  in  a  case  in  the  House  of  Lords,  on  an 
appeal  from  the  Court  of  Session  in  Scotland,  where  the  va- 
lidity of  a  marriage  was  disputed,  on  the  ground  of  the  in- 
sanity of  the  party  at  the  time  it  was  contracted,  when  it 
was  attempted  <»i  the  part  of  the  appellant,  in  aid  of  his 
case  of  constitutional  insanity  of  the  party,  to  go  into  evi- 
dence of  the  insanity  of  some  of  hb  relations  by  his  mo- 
ther's side:  but  this  was  resisted  by  the  Commissioners,  and 
also  upon  review  by  the  Court  of  Session.  One  ground  of 
appeal  was,  that  the  appellant  ought  to  have  been  allowed 
the  further  proof  of  the  party's  insanity,  by  shewing  that  it 
was  constitutional  in  his  mother's  family,  because  it  was 
clearly  a  relevant  fact. 

Lord  Chancellor  Eldon  sud,  the  first  question  was,  whe^ 
ther  the  party  was  of  sound  mind  at  the  time  when  he  en- 
tered into  the  contract?  If  not,  the  contract  certainly  could 
not  be  valid;  his  opinion,  however,  was,  that  the  party  was 
of  perfectly  sufficient  soundness  of  mind  to  form  a  valid 
contract;  and  that  would  dispense  with  the  consideration  of 
the  other  very  delicate  point,  whether  the  evidence  to  shew 
hereditary  insanity  in  the  blood  ought  to  have  been  receiv- 
ed in  a  case  of  this  nature  (m). 

In  the  case  last  cited,  Sir  Samuel  Jtamilly  is  reported  to 
have  stated  in  argument,  that,  on  a  trial  in  the  Common  Pleas, 
the  heir^t-law  offered  to  prove  hereditary  insanity  against 
a  testator,  but  that  such  proof  was  rejected  (n). 

Admitting  insanity  to  be,  in  many  instances,  an  heredi- 
tary disease,  yet,  considering  the  number  of  other  causes  by 
which  it  is  produced,  and  which  can  in  many  cases  be  satis- 
factorily ascertained,  it  would  not  be  just  to  infer,  without 
other  clear  evidence,  because  the  ancestor  or  other  relative 
of  a  party  had  been  so  affected,  that  the  descendant  is  so  also. 

(m)  M'Adam  v.  JVMer  and  Othera,  1  Dow,  P.  C.  148.     (n)  Id.  174. 
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If  such  facts  were  admissible  in  evidence,  the  inquisition 
finding  the  ancestor  of  unsound  mind,  although  founded  on 
imbecility  arising  from  old  age  and  an  incapacity  to  manage 
his  affairs  merely,  or  from  some  accidental  cause  quite  inde^ 
pendent  of  constitutional  predisposition,  might  be  adduced  in 
evidence  on  a  trial  respecting  the  sanity  of  his  descendant, 
whilst  the  grounds,  upon  which  the  former  verdict  was 
founded,  would  not  appear,  and  an  unjust  prejudice  might 
be  thus  created.  It  is  submitted  that  the  legal  course  is  to 
confine  the  evidence  to  the  actions  and  state  of  mind  of  the 
party  whose  saiiity  is  questioned. 

13.  The  English  constitution  has  with  much  care  provid- 
ed protection  for  persons  who  are  represented  to  be  of  un- 
sound mind;  and  has  been  extremely  cautious  to  prevent  the 
power  of  the  Crown,  or  of  individuals  (o),  to  interfere  with 
such  persons,  frombeing  assumed  in  any  case  where  it  is 
not  required  for  the  safety  of  the  public  and  of  individuals; 
because  it  is  difficult  to  exert  such  power  without  depriving 
the  subject  of  that  liberty,  and  power  of  dealing  with  his 
property,  which  ought  to  be  unrestricted,  unless  the  neces- 
sity for  restraint  be  clearly  proved. 

It  has,  in  the  first  place,  made  it  necessary,  before  a  com- 
mission of  lunacy  is  issued,  that  a  petition  should  be  present- 
ed to  the  person  who  is  delegated  to  exercise  this  authori- 
ty of  the  Crown,  and  imposed  on  such  person  the  duty  of 
considering  whether  there  is  ground  for  an  inqmry  or  not. 
It  does  not  allow  that  individual  to  declare,  that  the  person 
is  of  unsound  mind;  it  calls  on  Imn  to  look  through  the  case 
which  is  brought  before  him,  to  decide  whether  or  not  there 
is  ground  for  further  inquiry :  if  he  finds  that  there  is, 
the  matter  then  goes  to  a  jury  of  the  country  (/?).  Lord 
Chancellor  Eldon  laid  it  down  as  unquestionable,  that  the 
Crown  has  not,  in  England,  the  power  of  taking  upon  itself 
the  care  of  any  individuals,  either  as  to  their  persons  or  their 
property,  on  the  ground  that  they  are  of  unsound  mind, 
without  the  verdict  of  a  jury  {q\ 

(o)  Sec  statute  9  Geo.  4,  c.  41,        (p)  See  note,  ante,  p.  35. 
which  repealed  the  stat  14  Geo.  3,        (q)  2  Wilson  8c  Show,  517. 
C.49. 
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But  it  frequently  happensi  that  persons  are  in  a  state  in 
which  it  is  absolutely  necessary  to  throw  around  them  pro- 
lection,  before  the  opinion  of  a  jury  has  been  obtained  up- 
on the  question,  whether  they  are,  or  are  not,  of  unsound 
mind,  and  unable  to  take  care  of  themselves.  The  Lord 
Chancellor,  therefore,  in  such  cases,  upon  receiving  informa- 
tion making  it  his  duty  to  interpose,  interferes  temporarily,  for 
the  purpose  of  taking  care  of  such  individuals,  until  it  can 
be  ascertained,  upon  the  acknowledged  authority  of  the  ver- 
dict of  a  jury,  what  is  the  real  state  of  their  minds,  and  how 
they  are  to  be  permanently  treated,  with  respect  to  the 
management  of  their  affiiirs  (r). 

14.  Before  a  commission  of  lunacy  issues,  the  duty  of 
that  person  who  has  the  authority  to  issue  it,  requires 
him  to  have  evidence  that  the  subject  of  the  commission 
is  of  unsound  mind,  and  incapable  of  managing  his  af« 
fairs;  and,  for  that  purpose,  the  evidence  of  medical  men 
is  generally  produced.  If  the  question  is  brought  into 
controversy,  the  policy  of  the  law  determines,  that  the 
judgment  on  which  the  commission  is  issued,  is  not  con- 
clusive against  either  the  property,  the  person,  or  any 
right  the  subject  of  it.  The  person  issuing  the  commis- 
sion ought  at  least  to  have  a  strong  belief  that  his  judg- 
ment, should  it  be  called  in  question,  will  be  affirmed  («)• 
But  the  person  exercising  this  authority  is  not  bound  to  is- 
sue a  commission  of  lunacy  whenever  the  fact  of  lunacy  is  es- 
tablished, the  object  of  such  a  proceeding  being  the  welfare 
of  the  party — by  granting  it,  a  cure  might  in  many  cases  be 
prevented.  The  trae  point  for  the  consideration  of  the  per- 
son intrusted  with  that  authority  is,  whether  it  is  really  ne- 
cessary for  the  benefit  of  the  lunatic,  with  reference  to  his 
mental  health  and  his  property,  that  a  commission  should 
issue.  Upon  this  ground,  an  application  for  a  commission  of 
lunacy  against  a  lady,  who  was  unquestionably  a  lunatic*  un- 
der the  care  of  her  husband,  who  opposed  the  application, 
was  refused;  as  it  appeared  that  there  was  not  any  thing 
in  his  conduct  with  reference  to  the  care  of  either  her  pro* 

(r)  2  Wilson  &  Shaw,  515,  520.  (s)  Sherwood  v.  Sanderton,  19 
Sec  ch.  iv.  a.  6.  Vcs.  286. 
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perty  or  her  person^  which  rendered  such  a  proceeding  ne- 
cessary (t). 

The  Lord  Chancellor,  in  many  cases  where  the  application 
for  a  commission  is  opposed,  or  the  lunacy  of  the  party  is 
not  apparent,  will,  before  a  commission  is  granted,  make  an 
order  for  delivery  of  office  copies  of  the  affidavits  filed,  to 
two  physicians  of  his  own  nomination,  for  their  perusal,  and 
for  their  afterwards  visiting  and  having  access  to  the  sup- 
posed lunatic  for  the  purpose  of  examination,  and  for  ascer- 
taining the  actual  state  of  his  mind,  and  for  their  afterwards 
certifying  to  the  Lord  Chancellor  in  writing  the  result  of 
such  examination,  and  their  opinions  on  the  state  of  mind  of 
the  supposed  lunatic,  and  the  grounds  upon  which  they  form 
such  opinions  (u). 

It  is  not  a  proper  mode  of  proceeding,  merely  to  state 
facts,  in  a  case  where  the  sanity  of  a  party  is  in  question,  to 
medical  men,  and  take  their  opinion  upon  these  £ELCts,  and 
then  leave  it  to  the  Court  to  judge  upon  those  facts  and 
opinions,  without  any  personal  examination  of  the  party  by 
the  medical  men  (r).  However  valuable  the  testimony  of 
such  men  may  be  in  questions  of  insanity,  when  speaking  from 
personal  knowledge  and  careful  observation  of  the  indivi- 
dual, nothing  can  be  more  fallacious  than  to  try  judicially 
the  condition  of  any  person  by  a  comparison  of  his  alleged 
symptoms  with  those  which  are  stated  by  medical  authori- 
ties to  be  usually  the  concomitants  of  insanity,  or  to  submit 
the  opinions  of  medical  men,  taken  upon  cases  laid  before 
them,  with  a  description  of  symptoms,  as  evidence  to  a  Court 
of  justice. 

It  is  often  proper  to  look  to  the  state  of  the  bodily  health, 
not  as  in  itself  evidence  of  mental  derangement,  but  with  a 
view  to  ascertain  what  efiect  it  has  had  on  the  state  of  mind 
of  the  party  (w). 

It  was  held  in  one  case,  where  a  party  gave  rational  an- 

(t)  Ex  parte  Tbrn/iiuofi,  and  Ex  In  re  MicheU,  9  Aug.  1828.    There 

parte  Broadhurst^  1  Ves.  &  Bea.  57.  are  numerous  instances  of  similar 

(«)  In  re  GaUoway,  9  Aug.  1827;  orders. 
In  re  Clement^  14  Aug.  1828;  Ex        (r)  1  Dow,  P.  C.  179. 
parte  Tomlimon,  1  Ves.  &  Bea.  59;        («?)  Ibid. 
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8we»  respecting  the  situation  and  value  of  his  estates,  that 
the  inability  to  answer  the  most  common  question  touching 
figures  was  not  a  foundation  for  granting  a  commission  (;r). 
Lord  Chancellor  Eidonf  however,  said,  that  the  want  of 
power  to  comprehend  the  most  shnple  proposition  of  figures, 
as  that  two  and  two  make  four,  may  be  more  or  less  evi- 
denoe  of  unsoundness  of  mind;  but  still  its  weight  and  char« 
acter  are  to  be  estimated  with  reference  to  age,  situation, 
and  all  the  other  circumstances  by  which  it  may  be  affected; 
and  that  he  did  not  find  it  easy  to  comprehend  what  some 
of  his  predecessors  intended,  when  they  intimated  that  the 
incapacity  proved  by  the  want  of  power  to  comprehend  the 
most  simple  proposition  of  figures,  is  not  evidence  of  an  un- 
sound mind  (y). 

In  order  to  obtain  an  estimate  of  the  capacity  of  indi<> 

viduals  supposed  to  be  affected  by  idiocy,  or  imbecility  of 
mind,  the  person  exercising  his  judgment  upon  this  ques- 
tion  ought  particularly  to  ascertain  the  power  of  the  indi* 
vidual's  attention;  since  his  knowledge  of  objects,  and  his 
memory  of  them,  will  depend  on  the  duration  of  his  atten- 
tion: it  will  also  be  indispensably  necessary  to  investigate 
his  comprehension  of  numbers ;  for,  without  a  capacity  suf- 
ficient for  understanding  something  of  the  first  simple  rules 
of  arithmetic,  it  seems  impossible  to  comprehend  the  nature 
and  value  of  property,  which  is  represented  by  numbers  of 
pounds,  shillings,  and  pence*  Cases  of  imbecility  of  mind, 
produced  in  adults,  and  in  those  of  advanced  age,  by  para- 
lytic or  epileptic  attacks,  and  from  various  affections  of  the 
brain,  require  the  same  accurate  investigation  to  determine 
on  the  competency  of  such  persons  to  be  intrusted  with  the 
management  of  themselves  and  their  affairs* 

15.  Aninquisition  of  lunacy  may  begiven  in  evidence  on  the 
trial  of  a  person  charged  by  an  indictment,  for  the  purpose 
of  shewing  that  the  prisoner  was  insane  when  he  committed 
the  offence  («r).     Such  inquisitions  are  primd  facie  evidence 

(j?)  Lord  DonegaTi  case,  2  Vez.        (z)  Hex  v.  Bowler,  O.  B.  June, 

sen.  407.  1812,  before  Le  Blanc,  J,,  and  Lord 

(y)   ^kenifood  v.  Sanderson,   19  C.  J«  Gibht.    See  pott,  ch.xii.  s.  1. 
Ves.  2o6. 


64  OF  EVIDENCE 

against  third  persons^  who  were  strangers  to  the  proceeding. 
Thus,  in  a  case,  where  an  inquisition  of  lunacy  was  offered 
as  evidence  to  affect  the  rights  of  third  persons,  and  ob- 
jected to  as  res  inter  alios  acta^  Lord  Hardwicke  overruled 
the  objection,  and  said,  that  inquisitions  of  lunacy,  and  like- 
wise other  inquisitions,  as  post  mortem,  &c.,  are  always  ad- 
mitted to  be  read,  but  are  not  conclusive  (a).  And  in  an  ac- 
tion  upon  a  bond  against  the  executors  of  the  obligor,  an  in- 
quisition of  lunacy  has  been  admitted  under  the  plea  of  non 
est  factum,  for  the  purpose  of  shewing  that  the  obUgor  had 
been  a  lunatic  from  a  certain  time,  as  found  by  the  inquisi- 
tion (^.  So,  where  a  defendant  in  a  suit  in  equity  resisted 
the  specific  performance  of  an  agreement,  on  the  ground 
of  insanity,  and  in  support  of  that  allegation  an  inquisition 
was  produced,  by  which  the  defendant  was  found  a  lunatic 
from  a  period  long  antecedent  to  the  contract,  but  with  lu- 
cid intervals;  such  inquisition  having  been  taken  in  the  ab- 
sence of  the  plaintiff,  was  held  not  conclusive  upon  him,  but 
primd facie  evidence  of  the  lunacy;  and  that  it  was  compe- 
tent to  third  parties  to  dispute  the  fact,  and  to  maintain, 
that,  notwithstanding  the  inquisition,  the  subject  of  it  was  of 
sound  mind  at  any  period  of  time  over  which  the  inquisition 
extended  (c). 

So,  where  the  validity  of  the  marriage  of  a  party,  who  has 
been  found  by  inquisition  to  be  of  unsound  mind,  is  disputed 
in  the  Ecclesiastical  Court,  the  finding  of  the  jury  is  a  cir- 
cumstance and  a  part  of  the  evidence  in  support  of  the  un- 
soundness of  mind  at  the  time  of  the  marriage,  but  no  more; 
for  that  Court  must  be  satisfied  by  evidence  of  its  own  {d). 

In  a  case  where  the  validity  of  a  marriage  was  disputed  af- 
ter the  death  of  the  party,  on  the  ground  of  insanity,  and  a 
writ  de  lunatico  inquirendo  had  been  executed  six  months 
after  the  marriage,  and  the  verdict  of  a  most  respectable 
jury,  before  whom  the  party  had  been  produced  and  exa- 
mined in  person,  had  found  him  incapable  for  two  years 
antecedent  to  the  marriage,  and  no  attempt  had  been  made 
to  impeach  such  verdict  in  Chancery;  the  inquisition  so  tak- 

(a)  Serge$on  v.  Sealey,  2  Atk.  412.        (c)  Hail  ▼.  Warren,  9  Ves.  609. 

(b)  Fatdder  v.  SUk,  3  Campb.        {d)  1  Hagg.  £ccl.  Rep.  356. 
126. 
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en  was  held  strong  confirmation  of  the  other  evidence  of 
insanity  (e). 

A  commission  of  idiocy,  and  inquisition  returned  thereon, 
finding  the  party  not  to  be  of  unsound  mind,  was  held  not 
conclusive  evidence  of  his  sanity.  But  the  commission,  in- 
quisition, and  return,  together  with  a  fine,  pnecipe,  and  cap- 
tion of  a  fine  and  warrant  of  attorney,  were  held  to  be 
conclusive  evidence  of  the  capacity  of  a  party  to  make  a 
warrant  of  attorney  and  suffer  a  recovery,  in  a  case  where 
the  issue  upon  his  sanity  was  joined  after  his  death,  and 
the  warrant  of  attorney  and  caption  thereof  appeared  to 
have  been  made  and  acknowledged  before  the  Chief  Jus- 
tice at  the  same  time  that  the  caption  of  the  fine  was  ac- 
knowledged before  him;  and  the  tenant  to  th^  pracipe  in 
the  recovery  was  made  by  fine  (y). 

16.  There  was  a  difference  of  opinion  as  to  the  admissi- 
bility of  a  coroner's  inquest  finding  a  party  a  lunatic,  for  the 
purpose  of  defeating  his  will.  Upon  a  trial  at  bar  of  an  is- 
sue from  the  Court  of  Chancery,  devisavit  vel  non,  to  over- 
throw the  will,  the  defendant  insisted  that  the  testator  was 
non  compos  at  the  time  of  making  it,  which  was  the  ^9th, 
having  shot  himself  on  the  31st.  Among  other  circumstances, 
the  coroner's  inquest,  which  found  him  lunatic,  was  offered 
to  be  read.  The  Court  was  divided  upon  the  point;  two  of 
the  Judges  deeming  it  to  be  inadmissible,  because  the  par- 
ties were  not  the  same,  the  one  being  a  civil,  and  the  other 
a  criminal  proceeding  {g). 

Lord  Coke  is  of  opinion  that  an  inquisition  of  Jelo  de  se 
taken  before  the  coroner  super  visum  corporis  is  not  travers- 
able, and  is  conclusive  upon  the  executors  or  administrators 
of  the  deceased  (A) ;  but  the  reasons  suggested  by  Staun- 
ford  (i),  whom  he  quotes,  are  very  unsatisfactory.  Lord 
Hale  is  of  a  different  opinion,  conceiving  it  to  be  a  great 
hardship  that  an  inquisition,  which  is  no  more  than  an  in- 

(f)  Browning  yr.  Reane,  2  Phill.  69.    See  1  Stark,  on  £v.  257;  1  Phill.  on 
(/)  Hume  y.  BurtiM,  1  Ridg.  P.    £v.  318. 
C.  204.  (A)  3  Inst.  55. 

(y)  Janes  v.  White,    1   Str.  68.        (t)  Staunf.  P.  C.  183. 
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quest  of  office,  taken  behind  the  backs  of  the  executors  or 
administrators  of  the  deceased,  should  be  conclusive  {t). 

It  seems,  indeed,  to  be  now  fully  established  that  such  an 
inquisition  may  be  removed  into  the  King's  Bench  by  certio* 
rarif  and  traversed  by  the  executors  or  administrators  of  the 
deceased  (Q.  But  it  is  agreed,  that  no  inquisition  can  be  tra- 
versed, to  make  a  man  folo  de  se,  who  is  found  not  to  be 
so;  and,  therefore,  if  an  inquisition  find  that  the  party  was 
non  compos  mentis  at  the  time  he  did  the  act,  neither  the 
King  nor  his  grantee  can  traverse  it  (991);  although,  if  the 
verdict  be  obtained  by  indirect  practices  of  the  coroner,  a 
melius  inquirendum  may  be  obtained  before  special  commis- 
sioners, who  can  proceed  upon  the  testimony  of  witnesses 
only,  and  not  super  visum  corporis  (n).  And  though  the  co- 
roner return  to  the  King's  Bench  an  inquisition  finding  a^- 
lo  de  se  non  compos,  yet  he  is  not  obliged  to  return  the  depo- 
sitions, unless  there  be  something  depending  before  the 
Court  to  make  it  necessary  (o). 

17.  The  capacity  of  a  party  to  do  one  act,  is  not  conclu- 
sive as  to  his  capacity  to  do  another,  if  his  capacity  as  to  the 
other  be  triable  by  a  different  jurisdicticm,  whether  the  two 
acts  make  one  and  the  same  assurance,  or  are  done  at  one 
and  the  same  time  or  not.  No  two  acts  can  be  supposed  to 
be  more  intimately  connected  with  each  other,  both  in  unity 
of  time  and  of  assurance,  than  a  will  of  both  real  and  per- 
sonal estates,  written  upon  one  and  the  same  piece  of  paper  or 
parchment,  and  subscribed  by  one  and  the  same  signature; 
and  yet  it  is  clear  law,  that  though  the  probate  of  such  a  will  is 
conclusive  evidence  of  the  sanity  of  the  testator  to  make  such 
will  of  personalty  (j9),  yet  it  is  by  no  means  conclusive  evi- 
dence of  his  capacity  to  dispose  of  his  real  estate  (g). 

(*)  1  Hale'B  P.  C.  416,  417.  2  Hawk.  P.  C.  54,  fol.  ed.;  Bex  v. 

(l)  3  Keb.  564,  604;  2  Lev.  152;  Bumuy,  1  Salk.  190;  lWiiiB.S«imd. 

1  Vent  239;  Sir  T.  Jone«,  198;  7  303,  n.  (1).     See  JerviB  on  the  Office 

Mod.  16;  3  Keb.  489;  Br.  Traverse,  and  Duties  of  Coroners,  283,  284. 

229;  1   East,  P.  C.  389;   1  Wma.  (o)  Case  of  the  Coroner  of  West- 

Saund.  363;  Rex  y.  Bipley,  Skinn.  mhuter,  2  Str.  1073. 

45;  S,  C.  2  Show.  199.  (p)  Partridge'a  case,  2  Salk.  552. 

(m)  Anon,  1  Vent.  239,  278.  (q)  1  Kidg.  Pari.  Cas.  277. 

(fi)  Bex  y.  Hethertal,  3  Mod.  80; 
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In  a  cate  of  ejectment  against  a  devisee,  where  the  ques* 
tion  turned  upon  the  sanity  of  the  testator  at  the  time  of 
making  the  will,  it  was  held  .that  an  executor  who  took  a 
pecuniary  interest  under  the  will  waa  a  competent  witness 
•to  support  it;  because  the  yerdict  in  that  case  would  only 
have  the  e£Fect  of  establishing  the  will  as  to  the  real  proper- 
ty. It  would  not  be  any  evidence  in  the  Ecclesiastical 
Court,  upon  a  question  whether  it  were  a  good  will  as  to  the 
personalty;  nor  would  the  probate  granted  to  the  executor 
have  been  any  evidence  of  the  sanity  of  the  testator  on  the 
trial  of  the  ejectment.  In  any  proceeding  to  establish  the 
will  as  to  personalty,  the  ejectment  would  be  treated  as  res 
inter  alios  acta  (r). 

A  verdict  in  an  action  of  ejectment,  for  the  purpose  of 
trying  the  validity  of  a  will  as  to  realty,  is  not  admissible  in 
a  suit  respecting  the  same  mil  in  the  Ecclesiastical  Court  («)• 

Th^re  seems  to  be  only  one  instance  in  which  the  capa- 
city of  an  agent  to  do  one  act  is  conclusive  as  to  his  ca- 
pacity to  do  another,  and  that  is  the  case  of  a  fine  and  a 
deed  leading  the  uses  of  such  fine  (i). 

By  a  recent  statute  (v),  every  certificate  upon  which  any 
order  shaU  be  given  for  the  confinement  of  any  person  in  a 
licensed  house,  kept  for  the  reception  of  insane  persons, 
must  (amongst  other  things)  be  signed  by  two  medical  prac- 
titioners, who  shall  have  separately  visited  and  personally 
examined  the  patient  to  whom  it  relates.  But  such  a  cer- 
tificate is  not  legal  evidence  of  the  insanity  of  the  person 
described  in  it. 

18.  Though,  in  general,  the  opinion  of  an  individual  is  no 
evidence  in  questions  of  science,  yet  persons  skilled  in  a  par- 
ticular art  or  science  may  be  called  to  state  what  their  senti- 
ments are  respecting  any  point  within  the  scope  of  their  parti- 
cular inquiries.  On  a  trial  where  the  defiance  was  insanity, 
it  is  reported  that  the  Judges  were  of  opinion,  although  they 

(r)  Doe  d.  Wood  v.  Teage,  5  Barn.  Pugh,  Id.  265. 
&  CrcM.  335;  S..C.  8  Dowl.  &  Ryl.        (Q  12  Rep.  124.  Seepoit,  ch.  vi. 

63.  tect.  1. 

(«)  OrmdaU  v.  OrmdaU,  3  Hagg.        (ti)  9  Geo.  4,  c.  41,  s.  29.    See 

Eccl.  Rep.  269;  Price  v.  Clark  ^  poeiy  ch.  ix.  sect.  1. 

f2 
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did  not  come  to  any  formal  resolution,  that  a  witness  of  medi- 
cal skill  might  be  asked,  whether,  in  hisjudgment,  certain  ap- 
pearances were  symptoms  of  insanity,  and  whether  particular 
acts,  proved  to  have  been  committed  by  the  prisoner,  were 
likely  to  produce  a  paroxysm  of  that  disorder  in  a  person  sub- 
ject to  it;  and  that,  by  such  questions,  the  effect  of  the  testi* 
mony  in  favour  of  the  prisoner  might  be  got  at  in  an  unex- 
ceptionable manner.  But  several  of  the  Judges  are  said  to 
have  doubted  whether  a  witness  could  regularly  be  asked  his 
opinion  on  the  very  point  which  the  jury  are  to  decide, 
namely,  whether,  from  the  other  testimony  given  in  the  case, 
the  act  as  to  which  the  prisoner  was  charged  was,  in  his 
opinion,  an  act  of  insanity  (v). 

But,  in  a  recent  case,  where  the  prisoner's  defence  was  in- 
sanity, a  medical  man  who  had  heard  the  trial,  was  allowed 
to  be  asked  whether  the  facts  proved  shewed  symptoms  of 
insanity.  The  prisoner  was  indicted  under  9  Geo.  4,  c. 
31,  for  cutting  and  maiming  his  daughter,  with  intent 
to  murder,  maim,  and  do  her  some  grievous  bodily  harm. 
The  fact  of  cutting  was  clearly  proved,  and  the  case  for 
the  prosecution  disclosed  facts  and  symptoms  of  insanity 
arising  from  reli^ous  fanaticism;  and  it  was  shewn,  that  the 
prisoner  had  always  exhibited  the  greatest  affection  for  his 
daughter,  until  recently  before  the  act,  when  he  had  taken 
up  the  opinion  that  he  was  ordered  by  the  Holy  Ghost  to 
shed  human  blood  as  the  only  means  of  salvation.  It  was 
proposed  to  call  a  physician,  who  had  heard  the  whole  evi- 
dence, to  give  his  opinion  as  to  the  insanity  of  the  prisoner. 
Mr.  Justice  Park  doubted  whether  this  could  be  legally 
done ;  but,  after  referring  to  the  case  last  cited,  allowed  the 
physician  to  be  asked  whether  the  facts  and  appearances 
proved  shewed  symptoms  of  insanity.  And  the  prisoner 
was  acquitted  on  the  ground  of  insanity  at  the  time  the  act 
was  committed  (tr). 

19.  The  evidence  of  medical  men  is  often  required  in  cases 
before  Courts  of  judicature ;  and  however  pamful  it  is  to  be 
obliged  to  reveal  those  secrets,  which  are  confidentially  com- 

(t>)  Rex  V.  Wright,  1  Ruas.  &  Ryl.        (w)   Rex  ▼.  SearU,  2  Moody  & 
Cr,  Cas.  456.  Malkin,  N.  P.  Cases,  75. 
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mimicated  to  them,  it  has  been  ruled  that  the  confessions  of 
a  patient  to  his  physician  are  not  within  the  protection  af- 
forded by  the  law  to  confidential  communications;  and 
though  a  medical  man  would  be  justly  deemed  dishonor- 
able, who  Toluntarily  violates  confidence  reposed  in  him,  he 
cannot  withhold  facts,  when  called  upon  in  a  Court  of  jus- 
tice (x).  The  forensic  duty  required  of  a  medical  man  (y), 
in  all  cases  of  insanity,  must  be  to  prove  or  disprove  its 
existence  in  an  individual  to  whom  it  may  be  imputed,  or 
in  whom  it  may  be  suspected  to  be  feigned.  No  illustrations 
can  be  requisite,  to  shew  why  either  of  these  may  be  the 
case.  The  annals  of  equity  furnish  many  instances  of  at- 
tempts to  wrest  property  from  the  possessor,  or  to  remove 
a  person  from  situations  to  which  a  greedy  eye  has  been 
cast  by  others,  on  the  score  of  mental  incapacity  for  admin- 
istration; and  criminals  have  often  attempted  to  elude  the 
penalty  of  the  law  by  setting  up,  or  allowing  to  be  set  up, 
the  plea  of  insanity.  Instances  are  on  record,  where  the 
person  himself  has  disavowed  the  plea,  when  urged  on  his 
behatf  by  his  friends  («)•  The  resistance  of  hunger,  cold, 
and  sleep)  afibrds  perhaps  the  best  test  for  distinguishing 
cases  of  real  insanity  from  cases  where  the  disease  is  only 
feigned,  and  appearances  of  it  put  on  to  answer  particular 
purposes;  at  least,  where  this  power  of  resistance  is  pre- 
sent, there  is  good  reason  to  conclude  that  the  afiection  is 
not  feigned.  Where  lunacy  is  feigned,  it  may  be  impossi- 
ble to  determine  that  it  is  so,  without  watching  the  patient 
for  some  time,  when  he  does  not  know  that  he  is  watched, 
and  by  night  as  well  as  by  day;  by  which  he  will  almost  in- 
fallibly be  detected. 

(x)  Peake  on  Evidence,  p.  188 ;  1  case,  Annl.  Register,  54  Vol.  p.  304. 

Starkie  on  Evidence,  105.  There  is  no  disease  more  easily 

{y)    The  duties  of  medical  men,  feigned  or  more  difficult  of  detection 

when  consulted  concerning  the  state  of  than  insanity;  and  many  great  men 

a  patient's  mind,  are  weU  pointed  out  of  ancient  times  simulated  it,  in  or- 

by  Dr  ConoUy,  in  the  tenth  chapter  der  to  elude  the  danger  which  im- 

of  his  work,  intitled,  "  An  Inquiry  pended  over  them,  as  Ulysses,  Solon, 

concerning  the  Indications  of  Insa-  and  Brutus  (the  expeller  of  the  Tar- 

nity."  quins) ;  to  whom  may  be  added  King 

(z)  See  Lord /Vrrrirr*' trial,  19  Vol.  David,  (1  Saml.  ch.  21,  v.  13). 
Howell's  St.  Tr.  947;    BeUingham's 
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It  has  been  questioned,  whether  medical  evidence  toprove 
insanity  be  not  inferior  to  that  of  other  people,  who  may 
have  had  opportunities  of  observing  the  individual,  where 
the  same  opportunities  have  not  been  in  the  power  of  the 
practitioner.  A  writer  on  this  subject  observes,  that  it  b  to 
be  presumed  that  no  member  of  the  medical  profession 
would  directly  state  an  individual  to  be  insane,  without  be- 
ing able,  satisfactorily  to  his  own  reason  and  conscientious 
feelings,  to  exhibit,  from  his  conversation,  his  actions,  or  his 
writings,  unequivocal  proofs  of  his  derangement  (a). 

The  question  irresistibly  presents  itself— Can  no  one  do 
this  satisfactorily  but  a  medical  man?  And  the  author  just 
quoted  very  shortly  adds,  "  that  patient  inquiry,  daily  com- 
munication with  deranged  persons,  and  attentive  observation 
of  their  habits,  confer  the  means  of  judging  on  medical  practi* 
tioners.  And  it  must  be  agreed,  that  men  professionally  con- 
versant with  these  mjladies  will  be  better  judges  of  their 
existence,  than  those  who  have  derived  their  ideas  in  some 
abstract  way,  as  by  reading,  or  from  popular  and  ill  defined 
notions  about  madness,  melancholy,  ftc.**  The  popular  bias 
on  this  score  finds  its  way  into  our  Courts ;  and  juries,  who, 
though  of  the  intelligent  classes,  are  never  of  the  medical 
order,  would  be  constantly  deciding  upon  the  most  incon- 
sistent grounds,  were  professional  opinion  in  these  cases  to 
be  overlooked  (6). 

The  following  question  having  been  put  to  Dr.  Latham, 
before  the  committee  of  the  House  of  Lords — **  Is  not  the 
consulting  two  medical  men  a  considerable  means  of  ascer- 
taining the  fact,  whether  the  person  is  insane  or  not?**  He 
replied — "  It  may,  or  it  may  not  be  so.  There  is  great  dif- 
ficulty sometimes  in  ascertaining  the  fact,  whether  a  per- 
son is  insane  or  not.  You  judge,  in  the  first  placci  from  the 
conversation  that  you  may  have  with  the  lunatic;  then,  you 
perhaps  may  think  it  necessary  to  get  him  into  something 
like  a  correspondence  by  letter;  you  may  even  then  be  foil- 
ed, and  then  you  are  to  judge  of  his  general  conduct;  and 
it  is  very  seldom,  but  that,  by  one  or  other  of  those  modes, 

(a)  Haslam's  Medical  JunBpru-  (6)  Dr.  Smith's  Principles  of  Fo- 
dence,  as  it  relates  to  Insanity,  p.  5.     rensic  Medicine,  p.  428,  2nded. 
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any  medical  man  may  make  up  his  mind  as  to  the  state  in 
which  he  is,  whether  he  be  sane  or  insane.  But  it  may 
sometimes  even  happen,  that  none  of  those  three  modes  will 
answer  the  purpose;  and  then  we  are  obliged  to  have  re- 
course to  the  inquiry,  whether  there  be  any  particular  sub- 
ject, upon  which  the  person  b  insane  or  not;  and  if  we  get 
that  sort  of  key  note,  it  is  ahnost  impossible  that  any  person 
can  escape  us**  (c). 

Of  all  evidence  in  Courts  of  justice,  that  of  professional 
men  ought  to  be  given  with  the  greatest  care,  and  received 
with  the  utmost  caution.  Plain  facts  are  level  to  ordinary 
understandings,  and  very  simple  logic  is  sufficient  to  ascer- 
tain their  relative  connexions  and  separate  value;  but  opin- 
ions drawn  from  recondite  branches  of  human  knowledge, 
and  grounded  on  inquiries  with  which  few  comparatively  are 
acquainted,  must  be  regarded  as  of  little  weight,  unless  well 
strengthened  by  reasoning  that  admits  of  no  misconstruc- 
tion, and  supported  by  authority  that  cannot  be  controvert- 
ed. In  every  case  where  the  balance  hangs  in  equipoise, 
and  doubt  hovers  on  the  beam,  no  man  possessed  of  the 
common  feelings  of  humanity  would  endeavour  to  draw  up- 
on his  imagination  or  his  science,  to  supply  the  lack  of  di- 
rect and  positive  information.  A  man  of  extensive  know- 
ledge will  deliver  his  testimony  to  facts  in  very  plain  and 
explicit  terms;  but  when  called  upon  for  his  opinion,  in  a 
matter  where  that  opinion  is  certain  of  having  considerable 
influence  on  the  fate  of  others,  he  will  be  extremely  tender, 
slow,  and  circumspect  (d). 

'^  The  medical  man's  evidence,  (it  is  observed  by  Dr. 
Haslam),  in  order  to  impress  and  satisfy  the  tribunal  be- 
fore which  his  testimony  is  given,  should  not  merely  pro- 
nounce the  party  to  be  insane,  but  ought  to  adduce  suf- 
ficient reasons,  as  the  foundation  of  his  opinion.  For  this 
purpose  it  behoves  him  to  have  investigated  accurately 
the  collateral  circumstances.     It  should  be  inquired  if  the 

(e)  Minutes  ofEvidence  before  the       (tt)  Smith's  Analysis  of  Medical 
Committee  of  the  House  of  Lords,    Evidence,  197. 
1S28,  p.97. 
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party  had  experienced  an  attack  at  any  former  period  of 
his  life.  If  insanity  had  prevailed  in  the  family.  If  any  of 
those  circumstances^  which  are  generally  acknowledged  to 
be  causes  of  this  disease  had  occurred — as  injuries  of  the 
headi  mercurial  preparations  largely  or  injudiciously  admin- 
isteredj  attacks  of  paralysis^  suppression  of  customary  eva- 
cuations &c.  It  should  likewise  be  ascertained  if  previous 
depression  of  mind  had  prevailed,  resulting  from  grief, 
anxiety  or  disappointment;  and  it  should  not  be  neglected 
to  collect  any  written  documents,  as  insane  persons  will  very 
often  commit  to  writing  their  feelings  and  opinions,  although 
they  may  suppress  them  in  discourse. 

*'  There  appear,  however,  sufficient  criteria  to  discriminate 
crime  from  insanity,  although  it  must  be  confessed,  and  such 
has  been  the  opinion  of  distinguished  legal  authority  {d), 
that  they  have  often  seemed  to  be  intimately  blended ;  yet 
there  is  a  partition  which  divides  them,  and  it  is  by  such 
well<-defined  interposition  that  they  are  to  be  separated:  for 
madness,  clear  and  unequivocal  insanity,  must  be  established 
by  the  medical  evidence.  It  is  not  eccentricity,  habitual 
gusts  of  passion,  ungovernable  impetuosity  of  temper,  nor 
the  phrensy  of  intoxication,  but  a  radical  perversion  of  m- 
teUect,  sufficient  to  convince  the  jury  that  the  party  was  be- 
reft of  the  reason  of  an  ordinary  man. 

^^  Notwithstanding  the  medical  evidence  may  be  incap- 
able, toiidem  verbis,  to  give  a  clear  definition  of  madness, 
so  as  to  be  suited  to  the  conception  of  all  persons,  and 
to  comprehend  the  various  shapes  of  this  disease,  on  ac- 
count of  the  various  notions  affixed  by  different  persons 

{d)  The  Hon,  Charles  Yorke,  noble  influence  to  regulate  the  con- 
when  Solicitor-General,  is  reported  duct  of  men,  to  control  their  impo- 
to  haye  said,  "  In  some  sense,  every  tent  passions,  to  teach  them  that  vir- 
crime  proceeds  from  insanity.  All  tue  is  the  perfection  of  reason,  as 
cruelty,  all  brutality,  all  revenge,  all  reason  itself  is  the  perfection  of  hu- 
Injustice  is  imanity.  There  were  man  nature;  but  not  to  extenuate 
philosophers  in  ancient  times,  who  crimes,  nor  to  excuse  those  punish- 
held  this  opinion  as  a  strict  maxim  ments  which  the  law  adjudges  to  be 
of  their  sect;  and  the  opinion  is  right  their  due."  How.  St«  Tr.  19  Vol. 
in  philosophy,  but  dangerous  in  judi-  954. 
cature.    It  may  have  a  useful  and  a 
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to  the  abstract  tenns  he  may  employ;  yet  it  is  always  in 
his  power  to  state  such  perversions  of  thought,  such  pro- 
jects,  and  such  conduct,  contradistinguished  from  that  which 
all  men  hold  to  be  rational,  as  shall  leave  no  doubt  on  the 
minds  of  those  who  are  to  appreciate  his  evidence,  that  in- 
sanity exists:  and  if  the  person  be  really  inlane,  it  must  be 
from  the  ignorance  or  neglect  of  the  medical  practitioner  if 
he  do  not  satisfSactorily  establish  his  derangement,  provided 
his  opportunities  of  visiting  and  conversing  with  the  patient 
have  been  sufficient"  (e)» 

It  certainly  is  extremely  proper,  that  the  inquiries  sug* 
gested  by  the  author  last  quoted  should  be  made,  but  as  in- 
sanity is  not  a  necessary  consequence  of  all  or  any  of  the 
circmnstances  which  he  has  mentioned,  we  must  be  cautious 
not  to  infer  its  presence  from  them  alone,  but  extend  our 
inquiries  to  their  actual  effect  oo,  and  the  present  state  of,  the 
party  supposed  to  be  affected  with  derangement. 

(f)  See  Haslam's  Medical  Jurisprudence,  48  to  51. 
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CHAPTER  IV. 


OF  THE  COMMISSION  OF  LUNACY. 


SECTION  I. 

To  whom,  and  in  what  Manner,  Authority  is  given  to  in- 
quire whether  Persons  are  Lunatics. 

JBY  the  common  law^  the  Kmg's  officers,  his  sheriff,  coro- 
ner, and  escheator,  were  bound,  virtute  officii,  to  make  in- 
quiry concerning  any  matter  which  gave  the  King  a  title  to 
the  possession  of  lands,  tenements,  goods,  or  chattels — a 
most  important  trust  during  the  existence  of  military  te- 
nures, when  escheats  and  forfeitures  were  frequent;  and 
when,  upon  the  death  of  each  of  the  King's  tenants,  it  be- 
came necessary  to  inquire  of  what  lands  he  died  seised, 
who  was  his  heir,  &c.,  in  order  that  the  Crown  might  exer- 
cise its  right  of  marriage  and  other  privileges.  On  special 
occasions  writs  were  directed  to  them  to  make  the  inquiry; 
and  commissioners  were  sometimes  appointed  for  the  same 
purpose.  When  idiots  and  lunatics  came  within  the  juris- 
diction of  the  Crown,  the  King's  title  was  found  in  like 
manner  by  these  officers,  assisted,  as  in  other  cases,  by  a 
jury  of  the  county,  whose  verdict  was  caUed  an  inquisition, 
or  inquest  of  office  (a).  The  escheator  was  an  ancient  offi- 
cer, so  called,  because  his  office  is  properly  to  look  to  es- 
cheats, wardships,  and  other  casualties  belonging  to  the 

(a)  1  Coll.  on  Lun.  107;  Gilb.  Exch.  109. 


OF  THE  COMlflSSION  OF  LUNACY.  75 

Crown.  In  ancient  times  there  were  but  two  eacheators  in 
£ngland»  the  one  on  this  tide  of  Trent,  and  the  other  be* 
y<md  Trent;  at  which  time  they  had  sub-eacheators.  But, 
in  the  reign  of  Edward  the  Second,  the  offices  were  diyided» 
and  several  escheators  made  in  every  county  for  life,  and  so 
c<Mitinued  until  the  reign  of  Edward  the  Third.  And  by 
the  statute  of  14  Edw,  3,  c.  8,  it  is  enacted,  that  there  should 
be  as  many  escheators  assigned  as  when  King  Edward  the 
Third  came  to  the  Crown,  and  that  was  one  in  every  coun- 
ty; and  that  no  escheator  should  tarry  in  hb  office  above  a 
year:  and  by  another  statute  he  was  to  be  in  office  but  once 
in  three  years.    The  Lord  Treasurer  named  him  (6). 

In  consequence  of  the  oppressive  conduct  of  escheators, 
sheriffi,  and  other  King's  officers,  in  seising  into  the  King's 
hands  the  freehold  of  the  subject,  who  thereupon,  to  his  in* 
tolerable  vexation  and  delay,  was  driven  to  seek  a  remedy 
by  petition  to  the  King,  several  statutes  were  passed  for 
protecting  the  subject  against  such  grievances.  The  sta* 
tute  3  Edw.  1,  c.  24,  provides,  that  no  escheator,  sheriff, 
or  other  bailiff  of  the  King  shall,  by  colour  of  his  office,  with- 
out special  warrant,  disseise  any  man  of  his  freehold;  and  if 
any  do,  the  disseisee  may  cause  the  King  to  amend  the  same 
by  office,  or  he  may  sue  out  a  writ  o( navel  disseisin,  and  the 
officer,  if  attainted,  shall  pay  double  damages  to  the  plain- 
tiff, and  be  also  grievously  amerced  unto  the  King.  This 
act  is  considered  to  provide  that  no  seizure  shall  be  made 
into  the  King's  hands  before  office  found  (c).  By  an  act  (^ 
the  29th  of  Edw.  1,  it  is  provided,  that  where  the  escheator 
shall  have  seised  lands  into  the  King's  hands,  and  after- 
wards it  be  found  upon  inquest  of  office  by  virtue  of  a  writ 
issuing  out  of  Chancery,  that  the  King  has  no  title  to  the 
same,  the  escheator  shall  be  directed,  by  another  writ,  to 
return  such  lands,  together  with  the  intermediate  profits. 

By  statute  34  Edw.  3,  c.  13,  it  is  provided,  that  every 
escheator  shall  take  his  inquests  of  office  of  good  people 
and  lawful,  which  be  sufficiently  inherited,  and  of  good 
fame,  and  of  the  same  county  where  the  inquiry  shall  be; 

(b)  Co.  Liu.  13.  b.    The  old  star-    lected  in  Rastall,  tit.  Eicheators. 
tutet  relating  to  Escheators  are  col-        (e)  2  Inst  206. 
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and  that  the  inquests  so  taken  be  indented  betwixt  the  es« 
cheators  and  the  jurors;  and  if  it  be  otherwise  done,  that 
such  inquests  be  holden  for  void ;  and  that  they  be  taken 
in  good  towns,  openly  and  not  privily. 

By  statute  36  Edw.  3,  c.  13,  it  is  provided,  that  where 
the  escheator  commit  waste  on  the  lands  seized  into  the 
King's  hands,  he  shall  pay  treble  damages ;  and,  if  any  per- 
son claim  such  lands,  the  escheator  shall  send  the  inquest 
into  Chancery  within  a  month  after  the  lands  are  seized, 
and  a  writ  delivered  to  him  to  certify  the  cause  of  his  sei- 
zure into  Chancery;  and  there  the  claimant  shall  be  heard 
without  delay,  to  traverse  the  office,  or  otherwise  shew  his 
right;  and  the  inquests  must  be  taken  openly  and  by  in- 
denture. And  if  the  escheator  act  contrary  to  that  statute, 
he  is  to  be  imprisoned  two  years,  and  ransomed  at  the  King's 
wUl  (rf). 

By  statute  8  Hen.  6,  c.  16,  it  is  provided,  that  no  es- 
cheator or  commissioner  shall  take  an  inquest,  but  of  peo- 
ple returned  and  impanelled  by  the  sheriff  of  the  county, 
within  which  he  is  escheator  or  commissioner,  under  a  pe- 
nalty of  40/. ;  nor  shall  any  lands  or  tenements  which  have 
been  seized  into  the  King's  hands  upon  inquests  before  es- 
cheators  or  commissioners,  be  in  anywise  let  or  granted  to 
farm  by  the  Chancellor  or  Treasurer  of  England,  or  any 
other  officer,  until  such  inquest  and  verdict  be  fully  re- 
turned into  Chancery  or  the  Exchequer;  but  all  such  lands 
or  tenements  shall  remain  in  the  hands  of  the  King  until 
the  inquests  and  verdicts  be  returned,  and  for  one  month 
after  such  return;  and  if  the  parties  aggrieved  thereby 
come  into  Chancery  (e)  and  offer  to  traverse  the  same,  and 
to  farm  the  lands  or  tenements  so  seized,  the  said  lands  or 
tenements  may  be  committed  to  them,  until  the  issue  of  the 
traverse,  if  they  shew  good  evidence,  proving  their  traverse 
to  be  true  according  to  the  statute  36  Edw.  3,  c.  13,  and 
find  sufficient  surety  to  pursue  the  traverse  with  effect,  and 
to  account  with  the  King  for  the  yearly  value  of  the  lands, 

((/)  Brook,  Abr.  tit.  OfBce  devant  King,  the  commission  must  issue  out 

Escheator,  pi.  10.  of  Chancery,  5  Rep.  52  a ;  12  East, 

(e)  This  was  because,  where  an  111. 
office  was  necessary  to  entitle  the 
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if  the  trayerse  shall  be  found  in  his  favour;  and  any  letters 
patent  of  the  lands  or  tenements  made  to  the  contrary  to 
any  other  person,  or  let  to  farm  within  the  said  month  after 
the  return,  shall  be  void ;  and  the  escheators  or  commission- 
ers are  to  return  the  inquests  into  Chancery,  or  the  Ex- 
chequer, within  a  month  after  they  have  been  taken,  under 
a  penalty  of  20/. 

By  statute  18  Hen.  6,  c.  6,  it  is  provided,  that  no  letters 
patent  shall  be  made  to  any  person  of  any  lands  or  tenements, 
before  inquisition  of  the  King's  title  therein  be  returned  in 
Chancery  or  the  Exchequer,  if  the  King's  title  in  the  same 
be  not  found  of  record ;  nor  within  a  month  after  such  re- 
turn, excepting  to  those  tendering  their  traverses  under 
the  8  Hen.  6,  c.  16;  and  if  any  letters  patent  be  made  to 
the  contrary,  they  shall  be  void  {/)» 

By  Stat.  18  Hen.  6,  c.  7,  it  is  enacted,  that  if  any  eschea- 
tor  take  an  office  before  him,  and  return  not  the  same  into 
Chancery  or  the  Exchequer,  within  a  month  after  taking 
the  same,  he  shall,  besides  the  forfeiture  of  40/.,  also  pay  to 
the  King  as  much  as  he  is  damaged  by  reason  of  the  not 
returning  such  office:  and  the  Chancellor  of  England  is  di- 
rected to  call  to  his  assistance  the  Treasurer  in  letting  such 
farms,  and  for  due  execution  of  the  statute,  8  Hen.  6, 
c.  16.  It  was  held,  that  the  two  last-mentioned  statutes 
extend  to  the  case  of  an  escheat  upon  the  death  of  the 
tenant  last  seised  without  heirs,  where  no  immediate  te- 
nure of  the  Crown  was  found  by  the  inquest ;  and,  as  the 
Crown  could  not  grant  to  a  stranger  in  such  a  case  without 
office,  neither  can  a  plaintiff  in  ejectment  recover  upon  the 
demise  of  the  Crown  {g). 

By  the  act  of  the  S3  Hen.  6,  c.  16,  it  is  provided,  that 

(/)  The  object  of  the  Legislature  right;   and  the  authoritieB   corre*- 

plainly  was,  according  to  the  words  pond  with  this  object.    Staunf.  de 

of  the  acts,  that  in  all  cases  in  which  Pr.  Reg.  54  a ;  March.  84 ;  Brooke, 

the  King's  title  did  not  appear  upon  Office  de  Escheator,  pi.  56.    See  12 

record,  the  possession  should  be  open  East,  112. 

to  whoever*could  claim  against  the  (^)  Doe  d.  Hayne^  t.  The  King 

King  till  the  final  decision  of  the  and  Red/em,  12  East,  96. 
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every  escheator  shall  take  his  inquest  of  office  within  a 
month  after  delivery  of  the  writs,  and  that  all  inquisitions 
shall  be  taken  in  good  towns  and  open  places;  and  no  es- 
eheator  shall  take,  either  privily  or  openly  ^  for  the  execution 
of  such'  a  writ,  in  one  county,  above  iis»  8d.  or  ISs.  4c/.,  or 
more,  if  his  labour  and  costs  require  it,  so  as  not  to  exceed 
40^.,  under  a  penalty  of  401.  And  if  any  man  traverse  an 
office  taken  before  an  escheator  or  commissioner,  and  have 
a  scire  facias  thereof  against  any  patentee,  no  protection 
shall  be  allowed  or  allowable. 

By  the  statute  of  the  IS  Edw.  4,  c.  9,  it  is  provided,  that 
escheators  shall  have  SOL  land  in  fee  in  the  same  county, 
and  shall  not  make  a  deputy  or  farmer,  who  is  not  a  suffi- 
cient man,  under  a  penalty  of  40/.  This  statute  not  to  extend 
to  corporations  having  the  power  by  charter  to  appoint  €s« 
cheators. 

By  the  statute  of  1  Hen.  8,  c.  9,  it  is  provided,  that  if  any 
escheator  or  commissioiier  shall  return,  into  any  of  the  King's 
Courts,  any  inquisitions  or  offices  concerning  lands,  tene- 
ments, or  other  hereditaments,  not  found  nor  presented  by 
the  oaths  of  twelve  men,  and  indented,  and  by  them  sealed, 
that  then  the  same  escheator  or  commisrioner  forfeit,  for 
every  such  office  or  inquisition  so  returned,  100/.  to  the 
pairties  grieved  by  any  such  inquisition  or  office.  And  diat 
no  escheator  or  conumssioner,  nor  man,  do  sit,  by  virtue  of 
any  commisaon,  to  inquire  of  lands,  except  he  have  lands, 
tenements,  or  hereditaments  of  the  yearly  value  of  forty 
marks,  above  all  charges,  upon  pain  of  SOI.  And,  that 
every  escheator  and  commissioner  shall  sit  in  open  and  con- 
venient places,  according  to  the  statutes  theretofore  made; 
and  suffer  every  person  to  give  evidence  openly  in  their 
presence,  under  a  penalty  of  40/.  And  every  juryman  shall 
have  lands  or  tenements  of  the  yearly  value  of  40^.,  within 
the  same  shire  where  the  inquiry  shall  be  made,  under  a 
penalty  of  lOOs.  And  the  jury,  sworn  before  any  escheator 
or  commissioner,  shall  receive  the  counter-panel  of  die  office 
or  inquisition  by  them  presented,  indented,  and  sealed ;  and 
the  same  shall  be  delivered  by  the  escheator  or  commis- 
sioner, and  permitted  to  rest  in  the  possession  of  the  first 
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person  sworn  on  the  said  jury^  to  the  intent  that  the  es* 
cheator  or  commiasioner  may  not  change  or  embessle  the 
offices  or  inquisitions^  under  a  penalty  of  20s.,  to  be  paid  by 
each  of  the  persons  so  sworn.  And  when  the  jury  are 
ready  to  give  their  verdict  or  presentment,  and  offer  to  pre- 
sent the  same,  the  escheator  or  conunissioners,  or  part  of 
them,  shall  receive  such  verdict  without  delay,  under  a  pe- 
nalty of  lOOA,  and  deliver  the  counter-panel  of  the  indenture 
to  the  jury,  imder  a  penalty  of  100/.  And,  if  the  clerk  of 
the  petit-bag  of  the  Court  of  Chancery,  or  his  deputy,  or 
other  officer  there,  will  not  receive  the  office  or  inquisition, 
and  put  it  on  the  file  to  remain  of  record,  within  three  days 
after  it  has  been  received  by  or  offered  to  him,  he  shall  for* 
feit  for  every  such  default  40L :  and  the  commissioners  or 
escheator  shall  be  discharged  of  the  penalty  of  40/.  for  not 
returning  the  same,  imposed  by  statute  8  Hen.  6,  c.  7,  pro- 
vided he  return  it  within  a  month  after  the  first  month,  as 
the  cause  may  require.  And  the  clerk  of  the  petit-bag,  for 
the  time  being,  shall  certify,  or  cause  to  be  certified,  the 
transcript  of  every  office  or  inquisition,  taken  before  any 
commissioners  or  escheators,  to  the  King's  Exchequer,  the 
next  term  following  the  receipt  thereof,  upon  pain  of  for- 
feiture, for  every  such  defiiult,  of  100#. 

By  c.  10,  s.  S,  of  the  same  statute,  it  is  provided,  that 
after  office  found  before  any  escheator  or  commissioner, 
put  into  Chancery  or  Exchequer,  if  any  person  tendering  a 
traverse  to  the  same  office,  and  desiring  to  farm  the  lands, 
and  finding  security,  and  producing  evidence  to  the  Chan- 
cellor, according  to  the  statute  8  Hen.  6,  c.  16,  shall  come 
into  Chancery  within  three  months  after  the  office  so  put  in- 
to Chancery  or  the  Exchequer,  he  shall  be  by  the  Chancel- 
lor thereto  admitted;  and  that  then  aU  other  grants  (within 
the  three  months)  shall  be  void. 

The  ancient  mode  of  proceeding,  when  the  King  was  in- 
formed that  a  person  who  had  lands  was  an  idiot  or  lunatic, 
in  order  to  ascertain  the  existence  of  the  fact  of  idiocy  or 
lunacy,  was,  on  a  petition  to  the  Lord  Chancellor,  suggesting 
idiocy  or  lunacy  in  a  particular  person  of  competent  age, 
and  verified  by  affidavits  of  facts,  to  issue  a  writ  to  the 
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sheriff  or  escheator  of  the  county  where  his  residence  was, 
to  try  by  a  jury,  and  personal  exanunation  of  the  i>arty,  whe* 
ther  that  suggestion  was  true  or  not  {f).  The  writs  were  re- 
turnable into  the  Court  of  Chancery;  the  forms  of  them 
are  various. 

The  first  form  of  the  writ,  to  the  escheator,  suggesting 
that  the  party  "Fatuus  et  idiota  exisiii:  iia  quod  regimim 
sui  ipshts,  terrarum^  ienemeniorum,  banorum^  et  caiaUamm 
suorum  nom  ntfficii,*'  directed  the  inquiry, ''  Si  A,  fainms  et 
idioia  sit,  sicut  pradictum  est,  necne;  et  si  sit,  tune  mtrum 
a  nativitate  sud,  aut  ab  alio  tempore;  et  si  ab  alio  tempore, 
tunc  a  quo  tempore;  qualiter  et  quomodo;  et  si  Imeidis  gam- 
deal  intervallis;  ^  ^  ^  ^  et  quis  propimqmor  hteres  ejus  sit, 
et  eujus  ittatisJ* 

Another  fonn  of  the  writ  to  the  escheator,  reciting, 
**  Quia  A.  idiota,  et  adeo  impotens  ac  mentis  su€t  non  com" 
pos  existit,  quod  regimini  sui  ipsius,  terrarum,  vel  aliorum 
bonorum,  non  sufficit,^  directed  an  inquiry — '*  Si  idiota  sit, 
et  mentis  smg  non  compos,  sicut  pradictum  est,  necne  J' 

By  another  form,  the  inquiry  is  whether  "  Idiota  et 
fatuus  a  nativitate  sud,  an tMo  tempore^* 

According  to  another  form,  the  sheriff  is  ordered  to  in- 
quire, whether,  &c.,  *'  A  nativitatis  swe  tempore  semper 
haetenus  purus  idiota  extiterit  ^^^^  an  per  infortunium  vel 
alio  mode  in  hujusmodi  infirmitatem  posteaineiderit;  ^  ^  ^  ^ 
et  si  per  infortunium  vel  alio  modo,  tunc  per  quod  tnfortU'^ 
mum,  et  qualiter,  et  quomodo,  et  eujus  tetatis fueriiJ* 

By  another  fonn  the  sheriff  is  to  inquire  whether  **  a 
prinuevd  €ttate  sud  fatuus  exiiierii,^ 

In  the  writ  intided  **  De  idiota  coram  consilio,^  the  de- 
scription is,  "  Idiota  est  et  non  same  mentis  existit  ^(g). 

It  is  to  be  obsenred,  that  the  language  of  the  writ,  sup- 
posing a  commencement  and  cause  of  the  calamity  uncon* 
nected  with  birth,  does  not  correspond  with  the  descrip- 
tion of  an  idiot  generally  receiyed,  and  adopted  by  Lord 
Coke{h). 

(/)  F.  N.  B.  581,  ed.  1652 ;  2  YoL        (^)  See  R^.  Bkt.  266. 
p.  232,  ed.  1794.  (A)  Sec  12  Vet.  450, 2iid  ed.  n.  11. 
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Although  a  man  was  found  idiot  before  the  esches^tor  or 
the  sheriff,  taken  by  their  eiuunination,  and  that  had  been 
returned  into  Chancery,  yet  he  who  was  so  found  idiot 
might,  in  person  or  by  his  friends,  come  mto  the  Court  of 
Chancery,  or  before  the  Chancellor  and  the  King's  coun- 
cil (i),  and  shew  the  matter,  and  pray  that  he  might  be  ex- 
amined before  them,  whether  he  were  idiot  or  not;  or  he 
might  sue  forth  a  writ  out  of  Chancery  to  certain  persons, 
to  bring  him  who  was  so  found  idiot  before  the  King  and 
his  council  at  Westminster,  to  be  there  examined ;  and  if 
he  was  brought  thither  and  examined^  and  found  to  be  no 
idiot,  then  the  inquisition  found  before  the  escheator  or  she* 
riff,  and  also  the  examination  which  the  sheriff  had  made  and 
returned  thereupon,  and  the  office,  became  void,  without 
any  other  traverse  (J).  The  same  rule  applied  to  an  inquisi- 
tion of  lunacy,  though  the  consequences  are  different  (it). 

Lord  Chancellor  fiardtticie  said,  **  he  could  not  find  one 
writ  directed  to  the  escheator  to  inquire  of  lunacy.  The  es- 
cheator was  an  officer  for  the  Crown  revenue,  and  in  case 
of  lunacy,  where  no  profits  go  to  the  Crown,  the  writ  was 
never  directed  to  the  escheator"  (/}.  This  does  not  however 
appear  to  be  correct;  for,  und^r  the  first  form  of  the  writ  to 
the  escheator  inserted  above,  if  the  party  had  been  found y*a- 
iuus  et  idioia  from  a  certain  period  of  time,  in  consequence 
of  an  ascertained  cause,  and  in  the  enjoyment  of  lucid  inter- 
vals, the  Crown  could  have  derived  no  profits  under  the  sta- 
tute de  pruBrogativd  regu{m). 

When  persons  non  compotes  meniU  became  distinguished 
into  the  two  classes  of  idiots  and  lunatics,  distinct  commis- 
sions in  the  nature  of  the  old  writs  were  framed  for  each  of 
diem,  one  de  idiotd  inquirendo,  and  the  other  de  lunatico 
inquirendo, 

(t)  It  18  said  that  the  vords  '<  eo--  (k)  In  re  HeH,  3  Atk.  635. 

rojM  reffe  m  eoncilio"  have  been  con-  (I)   Ex  parte   Scutheot,    Ambl. 

•idered  to  mean  the  Court  of  Chan-  111. 

ceiy.     Ex  parte  Soutkeot,   Ambl.  (m)  17  £dw.  2,  c.  10.     See  ante, 

112.  pp.  10,  11;    West's  Symb.  Part  1, 

0')SeeF.N.B.p.^83,  ed.1652;  9.370;  Vin.Abr.  tiu  LunaUc,  (£ 

2  Vol.  p.  233,  ed.  1794;  SUondf.  de  2) ;  2  Ves.  sen.  405. 
Pr.  Reg.  36. 

O 
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Rights  accruing  to  the  Crown  by  forfeiture  and  other 
means  were  inquirable  either  by  writ  or  by  commission,  the 
latter  is  more  large  and  general,  and  has  in  practice  been 
adopted  in  preference  to  the  former  (n). 

Commissions  in  the  nature  of  the  ancient  writs  are  made 
by  letters  patent  under  the  Great  Seal,  directed  to  five 
persons  as  Commissioners,  who,  any  three  or  more  of  them, 
are  to  inquire,  upon  the  oaths  of  good  and  lawful  men  of  the 
county,  as  well  within  hberties  as  without,  by  whom  the 
truth  of  the  matter  may  be  better  known,  whether  the  party 
against  whom  the  commission  has  issued  be  an  idiot  and 
without  understanding  firom  his  nativity,  or  (according  to  the 
commission)  a  lunatic,  or  in  the  enjoyment  of  lucid  intervals, 
BO  that  he  is  not  sufficient  for  the  government  of  himself,  his 
manors,  messuages,  lands,  tenements,  goods,  and  chattels; 
and  if  so,  from  what  time,  afler  what  manner,  and  how;  and 
whether,  whilst  in  the  same  state  of  mind,  he  hath  alienated 
any  lands  or  tenements;  and  if  so,  what  lands  and  tene- 
ments, to  what  person  or  persons,  where,  when,  after  what 
manner,  and  how;  and  what  lands  and  tenements,  goods, 
and  chattels  then  remain  to  him;  and  of  what  person  or 
persons,  as  well  the  lands  and  tenements  so  alienated  as  the 
lands  and  tenements  by  him  retained,  are  held ;  and  by  what 
service,  after  what  manner,  and  how,  and  how  much  they 
are  worth  by  the  year  in  all  issues,  and  who  is  his  nearer 
heir,  and  of  what  age  (o).  The  Commissioners,  three  or  more 
of  them,  are  further  commanded,  at  certain  days  and  places, 
which  they  shall  appoint  for  the  purpose,  diligently  to  make 
inquisition  in  the  premises,  and  to  send  the  same  without 
delay,  distinctly  and  plainly  made,  under  their  seals,  and  the 
seals  of  those  persons  by  whom  it  shall  be  made,  into  the 
Court  of  Chancery,  together  with  the  letters  patent.  And 
the  sheriff  is  directed  at  certain  days  and  places,  which  the 

(it)  Ex    parte  Southeot,   Ambl.  as  another  form  of  the  writ,  by  very 

111 ;  2  Yea.  sen.  405.  clear  expression,  applies  that  inquiry 

(o)  These  words,  and  of  what  age,  to  the  person  who  is  the  subject  of 

are  said  in  practice  to  be  referred  to  the  commission.   12  Yes.  451,  2nd 

the  age  of  the  heir.    That  doubtful  ed.,  n.  (11). 
construction  is  the  more  questionable. 
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Commissioners  shall  make  known  to  him,  to  cause  so  many 
and  such  good  and  lawful  men  of  his  bailiwick,  as  well  within 
liberties  as  without,  as  the  Commissioners  shall  direct,  to 
come  before  the  Commissioners,  any  three  or  more  of  them, 
by  whom  the  truth  of  the  matters  in  the  premises  may  be 
better  known  and  inquired  into  (/t)«  The  commission  of 
lunacy,  like  all  other  commissions  which  pass  under  the 
Ghreat  Seal,  issues  from  the  common  law  side  of  the  Court 
of  Chancery  (o). 

In  case  of  the  death  or  incapacity  of  the  Commissioners 
before  the  commission  has  been  executed,  it  will  be  super* 
seded,  and  a  new  one  directed  to  issue  (p). 

The  Lord  Chancellor,  on  issuing  the  conunission,  can,  if 
he  thinks  proper,  order  the  sheriff  to  return  a  special  jury 
of  gentlemen  of  the  neighbourhood  of  the  residence  of  the 
supposed  lunatic  {q).    It  is  understood,  that,  without  an  or- 

(»)  See  the  fonii  of  the  commiA-  sion.  in  the  nature  of  a  writ  de  lunar 

non  in  the  Appendix.  tieo  inqwrendo,  to  he  directed  or  ad- 

A  hill  is  now  in  progress  through  dressed  to  any  one  or  more  person  or 
Parliament  (which  will  he  found  in  persons,  who  shall  make  inquisition 
the  Appendix  in  case  it  he  passed  thereon,  and  return  the  same  into 
dttring  the  present  session),  whereby,  the  High  Court  of  Chancery,  and 
after  reciting  that  great  expense  and  who  for  that  purpose  shall  have  the 
inconvenience  had  heen  experienced  same  power  to  issue  precepts  to  the 
from  the  practice  of  directing  com-  sheriff  to  summon  a  jury,  and  to 
missions  in  the  nature  of  writs  de  compel  the  attendance  of  witnesses, 
htnaiico  inquirendOf  to  three  or  more  and  the  production  or  attendance  of 
persons,  therein  named  as  Commis-  the  alleged  lunatic,  and  all  other  the 
sionerB ;  and  that  doubts  had  arisen  powers  hitherto  possessed  by  the 
whether  such  commissions  could  be  three  or  more  Commissioners  in  such 
directed  to  one  such  Commissioner  on-  commissions  named;  and  such  in- 
ly;  it  is  declared  that  the  Lord  Chan-  quisition  shall  be  good  and  valid  to 
ceDor  or  the  Lord  Keeper,  or  Com-  all  intents  and  purposes,  as  if  the 
missionersof  the  Great  Seal  of  Great  said  commission  in  the  nature  of  a 
Britain,  or  other  the  person  or  per-  writ  de  lunatico  inqmrendo  had  been 
sons  for  the  time  being  intrusted  by  directed  or  addressed  to,  and  the 
the  King's  sign  manual  with  the  said  inquisition  returned  by,  three  or 
care  and  commitment  of  the  custody  more  Conunissioners  as  heretofore, 
of  the  persons  and  estates  of  persons  (o)  4  Inst.  80,  81. 
found  idiot,  lunatic,  or  of  unsound  {p)  In  re  Parker ,  24  Oct.  1828. 
mind,  (in  case  he  or  they  shall  deem  {q)  InreBamesley,  1  March,  1743. 
it  advisable),  to  cause  any  commis- 

q2 
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der  for  the  purpose,  the  jurors  are  usually  selected  from  the 
class  of  persons  who  serve  on  special  juries. 

The  direction  in  a  commission  of  lunacy  to  inquire  '  who 
is  next  heir/  seems  to  be  given,  in  order  that  the  Crown  may 
know  to  whom  the  property  ought  to  be  delivered  when  the 
necessity  of  its  superintending  care  has  ceased.  The  in- 
quisition indeed  is  not  conclusive;  the  perscm  so  found  to 
have  been  heir  may  not  be  the  heir ;  the  finding  of  the  jury 
may  be  wrong ;  but  primd  facie  he  is  to  be  taken  as  heir  (r). 

It  has  not  been  the  practice  in  England,  for  thirty  years 
past,  to  make  particular  inquiries  before  the  commissioners 
and  jury  respecting  the  heir-at-law,  or  the  property  of  the 
lunatic;  but  those  facts,  as  well  as  who  are  the  next  of  kin 
of  the  lunatic,  are^  subsequently  ascertained  and  reported 
by  the  Master  to  whom  the  matter  of  the  lunacy  is  referred 
after  the  inquisition  has  been  returned*  The  jury  generally 
return  their  ignorance  of  those  facts  as  well  as  of  the  lands 
which  the  lunatic  has  aliened. 

It  will  be  proper  in  this  place  to  point  out  some  other 
methods  provided  by  the  law  of  England  for  determining 
the  insanity  of  a  party. 

In  case  a  person,  who,  if  of  sound  mind,  would  be  ^idtled 
to  take  advantage  of  the  insolvent  act,  shall  become  of  un- 
sound mind  when  in  prison ;  the  gaoler  of  the  prison  is  di- 
rected to  require  one  or  more  justice  or  justices  of  the  peace 
for  the  place  wherein  the  prisoner  shall  be,  to  attend  at  the 
prison,  and  inquire  into  the  state  of  mind  of  such  prisoner; 
and  thereupon,  and  in  case  any  such  justices  shall  receive 
information  by  other  means,  that  any  prisoner  is  of  unsound 
mind,  such  justice  or  justices  shall  go  to  the  prison,  and  by 
his  or  their  own  view,  and  by  examination  on  oath  of  such  per- 
sons as  he  or  they  shall  think  fit  to  examine,  and  shall  in- 
quire into  the  state  of  mind  of  such  prisoner;  and  if  it  dhudl 
appear  upon  such  inquiry,  that  such  prisoner  is  of  unsound 
mind,  such  justices  shall  make  a  record  of  the  fact,  and  cer- 
tify the  same  to  the  Insolvent  Debtors*  Court;  and  the  credi- 
tors are  bound  by  the  certificate  («). 

(r)  /fire/ife47a^a^  2Sch.&Lef.  Cooke's  Practice  of  the  Insolvent 
440.  Debtors'  Court,  p.  145. 

(»)  7  Geo.  4,   c.  57,  8.  73.     See 
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Where  land  is  vested  in  a  lunatic  upon  trust,  or  by  way 
of  mortgage,  or  stock  is  standing  in  the  name  of  a  lunatic 
as  a  trustee,  the  Lord  Chancellor,  or  other  person  intrusted 
by  the  King's  sign  manual  with  the  care  of  lunatics,  may 
appoint  before  inquisition  a  person  to  convey  or  transfer 
such  land  or  stock  in  the  jiace  of  sudi  hmatic  (i)* 

The  practice,  in  such  pases,  upon  a  petition  being  pre- 
sented  for  a  conveyance  or  transfer,  is,  for  the  Lord  Chan- 
cellor to  refer  the  matter  to  a  Master  in  Chancery,  to  in- 
quire whether  the  party  is  a  trustee,  and  of  unsound  mind; 
evidence  of  which  must  be  laid  before  the  Master,  who 
makes  a  report,  upon  which  the  order  to  be  obtained  is 
founded  («)• 

By  statute  9  Greo.  4,  c.  40,  s.  38,  upon  its  being  made 
known  to  any  justice  of  the  peace  of  any  county,  that  a  poor 
person  chargeable  to  any  place  within  such  county  is  deem- 
ed to  be  insane,  one  justice  may  require  the  overseers  of  the 
parish  to  bring  such  insane  person  before  two  justices,  who, 
if  satisfied  upon  view  and  examination  of  such  poor  person, 
or  from  other  proof,  that  such  poor  person  is  insane,  shall 
make  inquiry  into  the  place  of  last  legal  settlement  of  such 
poor  person,  and  may  cause  such  person  to  be  sent  to  the 
lunatic  asylum  for  the  county,  or  to  some  public  hospital  or 
house  licensed  far  the  reception  of  insane  persons. 

It  remains  to  observe,  that  in  actions,  or  in  the  trial  of  is- 
sues directed  by  the  Court  of  Chancery,  where  the  question 
turns  upon  the  sanity  of  a  party  at  the  time  a  particular  in- 
fltinment  was  executed,  and  in  criminal  cases,  it  is  the  pro- 
Tince  of  the  jury,  assisted  by  the  direction  of  ibe  Judge,  to 
determine  whether  the  party  was  insane  or  not. 

The  capacity  of  parties,  appearing  before  Judges  or  Com- 
nussioners  for  the  purpose  of  levying  fines  or  suflfering  re- 
coveries, is  determined  by  such  Judges  or  Commissioners, 
on  their  inspection  and  examination  of  the  parties  (r). 

(t)    11  Geo.  4  &  1  Wm.  4,  c.  60,    ohap.  viu.  b.  3. 
s.  5.  (v)  See  post,  cliap.  vi.  s.  1. 

(m)  See  ante,   p,  35,  note ;  postf 
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SECTION  11. 

Of  the  Circumstances  under  which  the  Commission  of 

Lunacy  may  be  issued^ 

THE  object,  in  issuing  a  commission  of  idiocy  or  lunacy, 
is  to  ascertain  whether  the  party  shall  be  allowed  to  exer- 
cise acts  of  dominion  over  his  property,  or  whether  his  per- 
son and  estate  shall  be  taken  into  the  custody  of  the  Crown, 
for  the  benefit  and  safety  of  the  lunatic,  and  his  estate. 

Commissions  were  at  first  confined  to  cases  of  idiocy  and 
lunacy;  but,  in  progress  of  time,  this  part  of  the  prerogative 
was  enlarged  and  extended  to  one  who  is  non  compos  men-- 
tis;  but  here  it  stopt ;  and  that  at  least,  the  Court  of  Chan- 
cery insisted,  must  be  found,  to  entitle  any  one  to  prosecute 
a  commission — the  finding  of  the  jury,  that  one  is  incapable 
of  managing  his  affairs,  is  not  sufficient,  but  they  must  ex- 
pressly find  the  party  to  be  of  unsound  mind(w). 

Lord  Chancellor  HarduAcke  observed,  that  though  he 
was  desirous  of  maintaining  the  prerogative  of  the  Crown 
in  its  just  and  proper  limits,  yet,  at  the  same  time,  he  must 
take  care  not  to  make  a  precedent  of  extending  the  authori- 
ty of  the  Crown,  so  as  to  restrain  the  Uberty  of  the  subject, 
and  his  power  over  his  own  person  and  estate,  further  than 
the  law  would  allow.  And  notwithstanding  what  had  been 
said  of  the  change  of  the  law,  his  Lordship  thought  the  pre- 
rogative of  the  Crown  and  the  rule  of  law  still  the  same,  and 
could  not  be  altered  but  by  act  of  Parliament;  for  it  was 
only  the  form  of  retiu'ns  which  had  been  changed  by  the 
Court  {x). 

Lord  Eldon  remarked,  that  it  seemed  to  have  been  a  very 
long  time,  before  those  who  had  the  administration  of  jus- 
tice in  this  department  thought  themselves  at  Uberty  to  is« 

(w)  Lord  Donegal's  case,  2  Ves.  sen.  408. 
(x)  Ex  parte  Barnesley,  3  Atk.  171. 
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sue  a  commission,  when  the  person  was  represented  as  not 
being  idiot  or  lunatic,  but  of  unsound  mind,  in^porting  by 
those  words  the  notion  that  the  party  was  in  some  such  state 
as  was  contradistinguished  from  idiocy  and  from  lunacy, 
and  yet  such  as  made  him  a  proper  subject  of  a  commission 
to  inquire  of  idiocy  or  lunacy.  From  the  moment  that  was 
established,  it  appears  however  to  have  been  also  settled, 
that  whatever  may  be  the  degree  of  weakness  or  imbecility 
of  the  party,  whatever  may  be  the  degree  of  incapacity  of 
Uie  party  to  manage  his  own  afiairs — if  the  finding  of  the 
jupy  is  only  that  the  party  was  of  extreme  imbecility  of 
mind,  and  they  would  not  infer  from  that  that  he  is  of  tm- 
sound  mind,  they  have  not  estabUshed  a  case  upon  which 
the  Chancellor  can  make  a  grant  constituting  a  committee 
either  of  the  person  or  of  the  estate.  AU  the  cases  decide 
that  mere  imbedUty  will  not  do,  and  that  incapacity  to  man- 
age affairs  will  not  do,  unless  such  imbecihty  and  such  in- 
capacity amount  to  evidence  that  the  party  is  of  unsound 
mindf  and  the  Jury  Jind  him  to  be  so  (y). 

It  seems  that  the  Court  did  not,  in  Lord  HarduAcke's 
time,  grant  a  commission  of  lunacy  in  cases  in  which  it  has 
been  since  granted.  And  that  of  late  years  the  question 
has  not  been,  in  many  cases,  whether  the  party  is  abso- 
lutely insane;  but  the  Court  has  thought  itself  authorized 
(though  many  difficult  and  delicate  cases  with  regard  to 
the  liberty  of  the  subject  occur  upon  that,)  to  issue  the  com- 
mission, provided  it  is  made  out,  that  the  party  is  unable  to 
act  with  any  proper  and  provident  management,  Uable  to 
be  robbed  by  any  one,  under  that  imbecihty  of  mind,  not 
strictly  insanity,  but  as  to  the  mischief  calling  for  as  much 
protection  as  actual  insanity  (»). 

There  are  numerous  instances  of  commissions,  the  objects 
of  which  were  clearly  persons  not  lunatic  in  the  strict  sense, 
the  disorder  of  mind  arising  from  causes  that  could  not  possi- 
bly admit  lucid  intervals,  old  age  for  instance;  a  glimmering 

(y)  Per  Lord  Eldan,  In  re  The  («)  Eidgway  v.  Darwin^  8  Yea. 
Earl  of  Portmouth,  22  April,  1815.     65. 
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only  of  understanding  left:  a  state  produced  by  no  sudden 
cause,  but  by  the  gradual  effect  of  time  upon  the  mind  (e)« 

In  one  case,  the  party  was  not  insane;  but  hb  mind  by 
years  and  attention  to  business  was  worn  out*  Epileptic 
fits  may  produce  a  mind  in  the  same  state  at  a  much  ear* 
lier  period.  Such  cases  have  been  thought  proper  subjects 
of  the  writ  in  the  nature  of  a  writ  de  lunatico  inqmrendom 
In  another  case  the  commission  stood  upon  the  same  prin- 
ciple. The  party,  when  he  could  be  kept  sober,  was  a 
▼ery  sensible  man,  but  in  a  constant  state  of  intoxication  he 
was  perfectly,  incapable,  and  in  a  continual  state  of  in- 
sanity (/). 

Lord  Chancellor  ErsHne  thought  there  ought  to  be  an 
act  of  Parliament,  not  from  any  defect  in  the  jurisdic- 
tion, but  on  the  immense  moment  that  the  Lord  Chan- 
cellor should  not  assume  an  authority  which  did  not  be- 
long to  him  by  the  ancient  jurisdiction,  as  that  might  press 
sorely  on  the  liberty  of  the  subject;  but,  on  the  other 
hand,  agreed  with  Lord  Eldon,  that  such  persons,  as  above 
all  others  are  entitled  to  protection,  ought  not  to  go  unpro- 
tected. He  put  the  case  of  a  man  having  passed  a  great 
and  illustrious  life,  and  his  faculties  decaying  by  the  course 
of  nature,  so  that  he  might  not  be  fit  to  govern  either  him- 
self or  his  afiiurs;  and  said,  it  is  unseemly,  that  he  should  be 
put  upon  the  footing  of  a  lunatic,  and  that  a  commission 
should  issue  in  the  ordinary  course^  which  might  affect  the 
families  of  such  persons  in  other  times  {g).  And  his  Lord- 
ship asked,  why  should  not  a  man  be  entitled  to  protection  in 
this  second  state  of  infancy,  as  well  as  the  first?  And  added^ 
the  whole  prerogative  is  this : ''  That  it  fulls  to  the  King  to 
take  care  of  those  who  cannot  take  care  of  themselves*'  (t). 

It  has  been  said,  that,  to  support  a  commission  in  the  na- 

(«)  12  Ves.  447.  Dean  Swifi,  and  Lord   Mamjield, 

(/)  S  Yes.  66.     But  see  Ofry  v.  might,  at  the  dose  of  their  lives, 

Conff  1  Yes.  sen.  19.  have  heen  made  the  suhject  of  such 

(ff)  Such  is  the  perishahle  fahric  a  commission.    See  2  Mad.  Ch.  732. 

even  of  the  finest  genius,  that  Lord  (i)   Ex  parte  Cranmtr,  12  Yea. 

Somers,  the  Duke  of  Marlborough,  449. 
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ture  of  a  writ  ^e  lunatieo  inquirendo,  it  is  sufficient  that  the 
party  is  incapable  of  managing  his  own  afiairs  (^). 

If  a  man  loses  his  speech  by  an  apoplectic  fit>  though  he 
shew  signs  of  sense,  it  is  said  a  commission  may  be  granted 
against  him  (/). 

There  may  be  such  weakness  of  mind  as  may  render  a 
man  incapable  of  governing  himself  from  yiolence  of  passion, 
and  from  vice  and  extravagances,  and  yet  not  sufficient  un- 
der the  rule  of  law  and  the  constitution  of  this  country,  to 
warrant  the  issuing  of  a  commission  against  him  (m). 

In  a  case  where  a  person  had  been  found  a  lunatic  for  the 
period  of  ten  years  past,  and  who  subsequently,  and  up  to 
a  late  {)eriod,  had  been,  with  the  knowledge  of  all  persons, 
who  had  either  any  interest  in,  or  feeling  about,  the  manage* 
ment  of  his  affairs,  doing  all  the  acts  the  most  sane  man 
was  intrusted  to  do;  and  with  regard  to  his  occupations, 
amusements,  mode  of  life,  and  every  circumstance  belong- 
ing to  the  question  of  sanity,  he  had  for  ten  years  been 
permitted  to  act  at  his  own  discretion;  and  it  was  then  aver- 
red, that  so  long  as  a  particular  topic  (about  a  forged  will)  was 
not  resorted  to,  for  die  purpose  of  inducing  him  to  dissipate 
his  fortune,,  his  famOy  permitted  him  to  act  without  restraint* 
Lord  Chancellor  Eidon  observed,  ''  there  certainly  may  foe 
persons,  proper  objects  of  this  commission,  and  understood 
to  be  so  for  many  years,  to  whose  case,  either  from  true 
aflfection  or  mistaken  tenderness,  the  proper  process  may 
not  have  been  applied.  There  may  be  persons  insane  upon 
particular  points,  who,  if  those  points  are  not  touched  upon, 
not  only  act  discreetly  in  their  own  affiurs,  but  even  as  trustees 
for  others."  His  Lordship  added,  that  he  did  not  doubt 
the  fairness  of  the  motives  of  the  parties,  but  said,  it  is  of 
the  last  consequence,  that  the  officer  intrusted  with  this 
jurisdiction  should  be  very  careful,  before  he  established 
the  lunacy  of  a  person  ten  years  ago,  who  had  during  that 
thne  been  {)ermitted  to  act  as  if  sane,  and  to  deal  with  a 

(k)  Gibson  v.  Jeifet,  6  Ves.  273.  (m)  Ex  parte  Bamesley,  3  Atk. 

(0  Com.  Dig.  Idiot,  (B).  173. 
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great  variety  of  persons,  all  of  whom  were  entangled  in  the* 
consequences  (n). 

Where  a  petition  was  presented,  praying  for  a  commission 
of  lunacy  to  try  whether  or  not  the  grandfather  of  the  pe- 
titioner was  in  a  state  of  mind  suiBciently  sound  to  enable 
him  to  attend  to  the  management  of  his  own  affairs — Lord 
Chancellor  Ekhn  observed, ''  that  it  was  not  an  application 
against  the  party  as  a  lunatic,  in  the  generally  under- 
stood sense  of  that  word,  but  as  a  person  who,  from  the 
effect  of  old  age  upon  his  faculties,  required  something 
more  of  providence  to  be  thrown  around  him  for  the  pro- 
tection of  himself  and  his  property,  than  his  own  mind  fur- 
nished him  with.  It  was  necessary  that  the  Court  should  be 
satisfied,  upon  the  clearest  evidence,  that  the  party  was 
unable  to  manage  his  affairs,  before  it  would  interfere/*  His 
Lordship  did  not  issue  a  commission,  but  directed  all  the 
affidavits  to  be  laid  before  two  eminent  physicians,  whom 
he  named,  with  a  request  that  they  would  report  their 
opinion  of  the  party's  state  of  mind,  not  in  regard  to  lunacy 
or  idiocy,  but  as  to  his  power  of  protecting  himself  and  his 
property.  On  a  subsequent  day,  his  Lordship  said,  that  it 
was  impossible  for  him,  under  the  representation  of  the 
physicians,  to  grant  the  commission  which  bad  been  applied 
for;  but  as  he  thought  the  application  was  not  an  improper 
one,  the  petition  was  dismissed  without  costs  (o). 

It  seems,  that  a  commission  of  lunacy  may  issue  against 
an  in&nt  {p) ;  but  as  the  Court  of  Chancery  has  power  over 
infant  wards  of  Court  and  their  estates,  such  a  proceeding 
seems  unnecessary  during  the  minority  of  the  ward,  except 
under  particular  circumstances,  when  the  more  ample  pow- 
ers given  in  lunacy  may  be  required  for  managing  their  es« 

(it)  Ex  parte  Hall,  7  Yes.  260.  the  lunatic  had  been  appointed  his 
(o)  In  re  Langley,  2nd  and  13th  guardian;  and  on  issuing  the  corn- 
August,  1822.  mission  Lord  Hardwicke  made  an 
{p)  HaU*$  case,  30  Nov.  1743,  order  that  the  infant  should  not  be 
cited  2  Yes.  sen.  403.  On  refer-  married  without  the  leave  of  the 
ence  to  the  Order  Book  in  the  lunatic  Court, 
office,  it  appears  that  the  mother  of 
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tates.  -  In  a  recent  case>  a  commission  of  lunacy  was  granted 
against  an  infant  of  the  age  of  twenty  years,  where  it  ap- 
peared by  the  affidavits  in  support  of  the  commission,  that 
the  party  had  been  of  very  weak  intellect  from  her  birth,  and 
that  there  was  no  ground  to  expect  that  she  would  ever  be 
of  sound  mind,  or  capable  of  governing  herself,  or  managing 
her  own  affairs  {q). 

A  person  found  a  lunatic  in  Jamaica,  where  his  property 
was  situated,  having  come  to  England,  accompanied  by  one 
of  his  committees,  a  commission  of  lunacy  was  issued  against 
him  here.  The  petition  for  the  commission  was  presented 
by  an  illegitimate  sister  of  the  lunatic  and  her  husband. 
The  insanity  of  the  individual  was  not  denied;  but  it  was 
stated,  as  an  answer  to  the  application,  that  a  commission 
of  lunacy  had  issued,  and  was  then  in  force  against  him  in 
Jamaica,  where  his  property  was  situated,  and  where  till 
lately  he  had  resided;  that  three  persons  had  been  ap- 
pointed his  committees  in  that  island;  that  he  had  been 
brought  over  to  this  country  for  the  sake  of  his  health;  that 
one  of  his  committees  had  accompanied  him,  in  order  to 
take  care  of  his  welfare  and  comfort;  that,  under  these  cir- 
cumstances, a  commission  in  England  was  not  necessary  for 
the  protection  of  the  lunatic  and  his  property,  and  there- 
fore ought  not  to  be  granted.  Lord  Chancellor  Eldon  held, 
that  the  commission  then  existing  in  Jamaica  was  no  reason 
why  a  commission  should  not  issue  here.  On  the  contrary, 
it  was  evidence  of  the  absolute  necessity  that  there  should 
be  somebody  authorized  to  deal  with  the  person  and  estate 
of  the  lunatic.  WhOe  the  lunatic  was  here,  no  Court  would 
have  any  authority  over  him  or  his  property,  vnless  a  com- 
mission was  taken  out  (r). 

A  commission  of  lunacy  may  be  taken  out  against  a  per- 
son who  has  an  estate  in  England,  although  he  is  resident 
in  another  country  («). 

It  has  been  before  stated  (^),  that  the  Lord  Chancellor  has 

{q)  In  re  FUnt,  18  Aug.  1831.         401 ;  S,  C.  Ambl.  109.   ^tepost,  sect 

(r)  In  re  Uousioun,  1  Russ.  312.     4. 

(«)  Ex  parte  Southcot,  2  Ves.  sen.        (0  yttite,  p.  61. 
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a  discretion  in  granting  or  refusing  a  commission  of  lunacy, 
although  the  party  may  be  of  unsound  mind ;  and  Lord 
Chancellor  Lyndhursi  refused  to  grant  a  commission  against 
a  gentleman  under  the  care  of  his  wife,  on  the  ground  that 
it  did  not  appear  to  be  a  case  of  such  pressing  urgency  as 
to  require  such  a  proceeding  for  the  comfort  and  protec- 
tion of  the  supposed  lunatic,  and  might  be  attended  with 
injurious  e£Eect8  to  him  (/)• 

If  any  person,  appearing  insane,  shall  endeavour  by  in« 
trusion  to  gain  admittance  into  the  King's  usual  places  of 
residence,  and  there  be  reason  to  apprehend  danger  to  the 
King's  person,  die  Lord  Chancellor  may  direct  a  commis- 
sion to  issue;  and  if  the  jury  find  him  insane,  his  Lordship 
may  order  his  confinement  during  audi  time  as  there  shall 
be  reason  to  apprehend  danger  to  the  person  of  his  Ma- 
jesty («). 

It  b  in  many  cases  very  dfficult  to  draw  the  line  between 
such  weakness,  which  is  the  ]Mt>per  object  of  rdief  in  the 
Court  of  Chancery,  and  swdi  as  amounts  to  insanity:  how- 
ever, the  denying  a  cmnmission  does  notexdode  from  idief 
against  any  deeds  or  wQls,  which  may  be  improperly  obtain- 
ed from  a  person  <^weak  mind(r). 


SECTION  m. 


Vpom  wiose  Appliemiiam  ike 

IT  has  been  said,  that  as  the  Crown  has  an  intncst  in 

y  a  conunissiQD  may 


(0 /■  rv  CSm0il»  9$  ApdL  1S39L    dM. 
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be  directed  to  bcue  upon  informatioo  by  the  Attorney-Ge- 
neral (to). 

In  one  case,  a  commission  of  lunacy  was  granted  against 
a  person  confined  in  prisons  on  the  application  of  the  Soli* 
citor  of  his  Majesty's  Treasury  (ar)« 

Commissions^  howevery  are  usually  directed  upon  petitions 
preferred  by  private  indinduals  standing  in  a  near  relation 
to  the  supposed  lunatic,  accompanied  with  affidavits  setting 
forth  so  many  instances  of  weak  or  incoherent  conduct  or 
language,  as  raise  a  strong  presumption  that  the  party  is 
incapable,  through  insanity  or  mental  derangement,  of  con- 
ducting himself  rationally,  or  managing  his  own  affairs. 

A  husband  may  prefer  a  petition  for  a  commission  against 
his  wife,  and  vice  versd*  A  father  or  mother  against  a  child, 
and  vice  versd.  Brothers,  sisters,  uncles,  aunts,  nephews, 
nieces,  cousins,  may  prefer  petitions  for  commissions  against 
each  other.  An  executor  under  a  will  may  prefer  a  petition 
for  a  commission  against  a  legatee  under  the  same  will.  A 
trustee  under  a  deed  may  prefer  a  petition  against  his  ces" 
im  que  trust.  Creditors  may  prefer  a  petition  for  a  commia- 
sion  against  their  debtor  (y)« 

A  commission  has  also  been  issued  on  the  petition  of  the 
tenant  of  the  supposed  lunatic,  where  there  was  no  doubt 
that  the  party  was  in  a  state  that  made  him  the  proper  sub- 
ject of  the  commission;  although  it  was  opposed  by  his  mo- 
ther under  whose  care  he  was  residing;  and  it  was  alleged 
that  the  tenant,  being  in  arrear  for  rent,  had  taken  such  a 
step  with  the  view  of  gaining  time»  Lord  Chancellor  Eldon 
observed,  that  he  could  not,  upon  the  motives  attributed  to 
the  petiticHier,  refrain  firom  giving  the  lunatic  the  protection 
of  a  eonmiission,  as  there  was  no  doubt  that  he  was  an  ob- 
ject of  it,  being  in  actual  custody,  and  clearly  in  such  a  state 
that  he  was  incapable  of  managing  his  own  person  or  pro- 
perty. His  Lordship  said,  that  he  did  not  enter  into  tlia 
motives,  the  fact  being  made  out  that  the  party  required  th^ 
protection  of  a  commissioii;  and  ordered  the  commission  to 
issue  {«). 

(w)  See  1  Coll.  on  Lun.  125.  (y)  1  Coll.  on  Liin.377. 

(x)  In  re  Bi* Lean,  23rd  January,        (z)  Ex  parte  Ogle,  15  Yes.  112. 
1806. 
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A  petition  for  a  commission  of  lunacy  was  presented  by 
persons  who  were  strangers  to  the  family  of  the  alleged  lu- 
natic. The  application  was  supported  by  an  affidavit,  which, 
besides  clearly  establishing  his  lunacy,  alleged,  that  he  was 
not  properly  treated  by  the  persons  in  whose  care  he  was. 
It  was  opposed  on  behalf  of  his  nearest  relations,  his  bro- 
thers and  sisters,  with  whom  he  lived,  and  whose  conduct 
towards  him  had  been  the  subject  of  flagrant  misrepresen- 
tations in  newspapers  and  other  publications  circulated  in 
the  neighbourhood  where  they  resided.  There  was  no  rea- 
son to  suppose  that  the  petitioners  for  the  commbsion  had 
any  concern  with  these  publications.  Lord  Chancellor  Et- 
don  was  of  opinion,  that,  even  upon  the  statements  made  by 
the  respondents,  a  commission  ought  to  issue;  and  that  the 
costs  occasioned  by  the  opposition  to  it,  (except  the  costs  of 
some  affidavits  in  answer  to  those  filed  by  the  brothers  and 
sisters,  which  did  not  arrive  till  after  the  hearing  of  the  pe- 
tition had  commenced,  and,  though  stated  to  the  Court, 
were  not  taken  into  consideration  in  the  judgment),  should 
be  paid  by  the  respondents.  If  the  scandalous  publications, 
of  which  the  respondents  had  just  reason  to  complain,  had 
been  brought  home  to  tiie  petitioners,  that,  his  Lordship 
said,  would  have  made  a  difference  in  his  order  with  respect 
to  costs  (a). 

The  nearest  relations  of  an  alleged  lunatic  will  be  allowed 
to  have  the  carriage  of  a  commission,  in  preference  to  stran- 
gers, unless  there  be  some  specific  ground  of  objection  (i). 

In  a  case  where  there  was  a  contest  for  the  carriage  of  a 
commission  of  lunacy  against  a  person  admitted  to  be  a  lu- 
natic, between  a  person  who  was  his  heir-at-law  and  next  of 
kin,  and  the  sister-in-law  of  the  lunatic,  in  whoae  custody 
be  had  been  for  some  time,  but  who  was  no  relation  in 
blood;  the  heir-at-law  was  prefisrred,  according  to  the  or- 
dinary rule,  as  being  most  likely  to  insure  the  objects  of  the 
commission  (c). 

When  it  appears  that  the  parties  applying  for  the  com- 

(a)  In  rt  Smitk^  I  Russ.  S4S.  tt  Brom^Okmrtty  I  Ve8.&Bea.59. 

(»)  Ex  ptarU  Tomtimtom^  Ex  ptm-       (c)  /«  re  Green,  2nd  April,!  S3 1. 
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mission  are  actuated  by  unwortliy  or  improper  tnotiyesi  it 
will  be  a  suflScient  reason  for  giving  the  carriage  of  it  to 
other  persons. 


SECTION  IV. 

Of  the  Execution  of  the  Commission  of  Lunacy. 

WHEN  the  commission  is  to  be  executed,  the  commis- 
sioners,  in  pursuance  of  several  statutes,  the  words  of  the 
commission,  and  the  standing  orders  of  the  Chancellor,  issue 
their  precept  to  the  sheriff,  requiring  him  to  cause  a  jury 
of  good  and  lawful  men  of  his  county  to  come  before  them 
at  a  certain  time,  and  in  a  certain  place,  to  inquire  upon 
their  oaths  of  the  matters  and  things  which  shall  be  given 
them  in  charge,  by  virtue  of  the  commission  (ci). 

By  statute  1  Hen.  8,  c.  8,  s.  3,  it  is  directed,  that  every  es- 
cheator  and  commissioner  shall  sit  in  convenient  and  open 
places,  according  to  the  statutes  (e)  theretofore  made;  and 
that  the  said  escheators  and  commissioners  shall  suffer  every 
person  to  give  evidence  openly  in  their  presence,  to  such 
inquest  as  shall  be  taken  before  any  of  them,  upon  pain  of 
40/.  And  these  statutes  extend  to  inquisitions  taken  before 
sheriffs  (y).  No  inquest  can  be  taken  upon  the  oaths  of 
fewer  than  twelve  jurymen ;  if  twelve  jurymen,  however,  con- 
cur in  the  verdict,  it  will  be  suf&cient,  although  others  re- 
fuse to  join  (g). 

The  common  order  of  the  Chancellor  directs  the  commis- 
sion of  lunacy  to  be  executed  in  or  near  the  place  of  abode 
of  the  supposed  lunatic,  and  a  jury  of  the  county  and  of  the 
neighbourhood  where  the  supposed  lunatic  lives  to  be  re- 
turned to  inquire  of  the  lunacy.     The  general  rule  is,  where 

(d)  See  Appendix.  (/)  4  Rep.  58  a. 

(e)  34  Edw.3,  c.  13;  36  Edw.  3,  (s)  Ex  parte  Wragg,  5  Ve8.450. 
It  1,  c.  14;  23  Hen.  6,  c.  17. 
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the  party  is  resident  within  the  jurisdiction  of  the  Chancel- 
lor,  not  to  direct  the  commission  to  be  executed  at  any  other 
place  than  the  place  of  residence  of  the  supposed  lunatic  (A). 
There  are  exceptions  to  this  rule,  but  some  satisfactory 
ground  must  be  made  out  in  evidence  by  the  party  contend- 
ing for  such  an  exception.  In  one  case,  where  the  supposed 
lunatic  had  a  town  and  country  residence,  both  in  the  coun- 
ty of  Middlesex,  the  commission  was  directed  to  be  execut- 
ed at  or  near  either  of  such  places  of  abode  as  the  com- 
missioners should  direct  (t). 

In  a  case  where  a  petition  prayed  that  a  commission  of 
lunacy,  which  had  issued  into  Devonshire,  might  be  executed 
in  London,  where  the  alleged  lunatic  had  been  about  six 
months;  having  been  removed,  as  was  represented,  for  the 
benefit  of  advice,  from  temporary  residences  at  Exeter  and 
Teignmouth,  his  previous  residence  having  been  in  his  fa- 
ther's family  in  Devonshire — Lord  Eldon  observed,  that, 
without  undertaking  to  say  that  there  could  be  no  excep- 
tion to  the  rule  last  laid  down,  he  had  not  found  any  in- 
stance in  fact  where  the  party  was  within  the  realm;  and 
that  motives  of  convenience,  with  reference  to  the  attend- 
ance of  witnesses,  much  more  of  counsel,  ought  not  to  form 
an  exception.  His  Lordship  said,  that  it  was  a  most  impro- 
per proceeding,  to  bring  a  person  into  Middlesex  for  the 
purpose  of  executing  the  commission  there;  and  expressed 
a  doubt,  whether  he  had  any  right  to  make  the  alteration 
as  to  the  place  of  executing  the  commission,  after  it  had 
issued  {k)* 

In  a  recent  case.  Lord  Chancellor  Brougham  took  into 
consideration  the  convenience  of  the  attendance  of  witness- 
es upon  the  inquiry,  and  directed  the  supposed  lunatic  to 
be  conveyed  from  London,  where  he  had  been  some  time, 
to  the  place  of  his  former  residence,  where  the  commission 
was  directed  to  be  executed  (/)• 

If  a  man,  resident  in  the  city  of  London,  were  oonveyed  bjr 

(k)    Ex  parte  Souiheot,  2  Ves,        (k)  ExparU  Baker,  19  VeB.S40. 

sen.  401 ;     Ex  parte  Baker,  19  Ves.  S.  C.  Coop.  C.  C  205. 
340 ;  S.  C.  Coop.  C.  C.  205.  {I)  In  re  Green,  8  AprU,  183 J. 

(t)  In  re  Jervis,  14  Aug.  1829. 


OV  LUNACY.  97 

force  into  Essex,  he  would  still,  for  the  purpose  of  execut- 
ing a  conuniBsion,  be  considered  as  resident  in  the  city;  for 
a  man  cannot  be  said  to  reside  in  a  place  to  which  he  has 
been  carried  while  he  had  not  mind  enough  to  intend  a 
change  of  residence.  Where  the  object  of  inquiry  is  rather 
to  ascertain  the  time  at  which  the  lunacy  commenced,  than 
the  fact  of  lunacy.  It  is  more  material  that  the  commission 
diould  be  executed  among  persons  who  knew  the  state  of 
the  individual  prior  to  the  accident,  to  which  by  the  wit- 
nesses on  one  side  the  lunacy  is  imputed  (m). 

The  principle,  on  which  the  Crown  extends  its  protection 
to  lunatics,  requires  an  examination  into  the  circumstances 
of  competence  or  incompetence,  under  which  the  lunatic  has 
performed  acts  aflfecting  his  property;  and  therefore  it  is 
usual,  in  all  such  cases,  when  it  appears  that  the  lunacy  has 
been  of  some  duration,  to  inquire  from  what  period  it  com- 
menced (n}. 

There  are  instances  of  inquisitions  having  been  quashed, 
on  the  ground  that  the  commencement  of  the  lunacy  was  not 
carried  back  so  far  as  was  warranted  by  the  evidence. 
Thus,  in  one  case,  where  it  appeared  by  a  petition,  that  the 
party  who  had  been  found  a  lunatic  by  inquisitaon  had 
been  idiotic  and  of  imsound  mind  from  his  infancy ^  and  had 
done  or  acquiesced  in  several  acts  affecting  his  property,, 
and  the  jury  had  carried  back  the  lunacy  only  for  the  pe- 
riod of  six  years)  no  committees  having  been  appointed,  the 
inquisition  was  quashed,  and  a  new  one  directed  to  issue; 
and  it  was  ordered  that  Ae  brother  of  the  lunatic,  and  the 
petitioners  for  the  commission,  should  lay  before  the  com- 
missioners and  jury  such  evidence  as  they  might  be  able, 
touching  the  state  of  mind  ot  the  lunatic,  from  the  earliest 
period  of  his  life  down  to  the  time  of  executing  the  com- 
mission (o)« 

And  in  another  case,  where  tiie  lunatic  had  executed 
deeds  prior  to  the  period  at  which  the  jury  found  the  luna- 
cy to  have  commenced,  the  inquisition  was  quashed,  on  the 

(m)  Ex  parte  Smiih,  1  Swsnst.^.  («)  DiiH. 

(o)  In  re  Wooler,  8  Aug.  1825. 
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ground,  that  the  finding  of  the  jury  was  not  carried  back 
so  far  as  was  warranted  by  the  evidence ;  and  a  new  com- 
mission was  directed  to  issue  (/?). 

The  commissioners  and  jury  have  a  right  to  inspect 
and  examine  the  lunatic,  and,  it  is  believed,  most  com- 
monly do  so.  The  commissioners  have  also  power  to  or- 
der the  lunatic  to  be  produced  before  them,  without  the 
prior  order  of  the  Lord  Chancellor;  and  if  the  persons,  in 
whose  custody  the  lunatic  is,  refuse  to  produce  him,  they 
are  liable  to  the  censure  of  the  Court,  and  to  the  payment 
of  costs  (9).  The  disobeying  the  Chancellor's  order  for  pro- 
duction of  the  supposed  lunatic  is  a  contempt  punishable  by 
commitment  to  the  Fleet  (r). 

An  order  may  be  obtained  for  allowing  access  to  be  had 
to  a  person  supposed  to  be  a  lunatic,  for  the  purpose  of 
enabling  him  and  his  firiends  to  oppose  the  commission. 
Thus,  in  a  case  where  a  commission  had  beenbsued  against 
a  party  who  was  in  confinement,  and  access  to  him  had  been 
denied;  on  the  petition  of  his  daughter  and  her  husband, 
stating  that  they  believed  that  they  could  produce  compe- 
tent witnesses  to  prove  that  the  party  supposed  to  be  a  lu- 
natic was  of  sound  mind,  and  able  to  manage  his  own  af- 
fairs, and  that  they  disapproved  of  the  issuing  of  the  com- 
^  mission,  on  the  ground  that  the  same  was  not  necessary, 
and  would  be  prejudicial  to  the  alleged  lunatic,  his  family, 
and  afiairs — The  Lord  Chancellor  ordered  that  the  peti- 
tioners and  their  solicitors,  and  such  medical  advisers  as 
they  might  think  fit  to  appoint,  should  have  access  to  and 
be  at  liberty  to  visit  the  party  supposed  to  be  a  lunatic,  at 
all  seasonable  times  prior  to  and  during  the  execution  of 
the  commission  of  lunacy,  for  the  purpose  of  ascertaining  the 
actual  state  of  his  mind,  and  his  competency  to  manage  his 
afiPairs;  and  the  persons  having  him  in  custody  were  re- 
strained by  the  order  from  interfering  with  or  mtemipting 
the  petitioners,  or  their  solicitors,  or  medical  advisers,  in 
such  visits,  and  were  further  restrained  from  removing  or 


(p)  In  n  Wwnrtmj  17  April,  1824.        (r)  Lord  IFcmMw't  case,  1  Peere 
if)    E»  pmrU  SomiMeU^  2  Vm.   Wns.  70S. 
■en.  404. 
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concealing  him  from  the  petitionen,  or  their  solicitors,  or 
medical  advisers  (r). 

In  one  case,  where  the  wife  of  the  supposed  lunatic  op- 
posed  the  issuing  of  the  commission,  an  order  was  made 
that  she  should  he  at  Uberty  to  attend  the  execution  of  the 
commission  by  counsel,  if  she  thought  £t  («)• 

In  another  case,  the  Lord  Chancellor  ordered  any  person 
or  persons  in  whose  custody  or  power  the  supposed  lunatic 
might  be,  to  produce  him  at  the  execution  of  the  commission 
of  lunacy,  or  on  any  adjournment  thereof,  to  be  inspected 
and  examined,  as  often  as  there  might  be  occasion,  before 
the  commissioners  and  jury  (/)• 

And,  sometimes,  a  fiirther  order  is  added,  that  notice  of 
the  time  and  place  of  executing  the  commission  be  given  to 
the  supposed  lunatic,  or  some  other  person  on  his  behalf  (»)• 

If  the  persons  who  have  the  non  compos  in  their  power 
carry  him  out  of  the  Chancellor's  jurisdiction,  to  avoid  pro- 
ducing him,  it  has  been  said,  that  the  commission  may  be 
executed  in  his  absence  (r).  But,  where  the  party  had 
been  secreted,  and  the  jury  required  his  production,  it  was 
one  ground  for  superseding  the  comnussion  and  issuing  a 
new  one  (fo). 

A  commission  may  be  directed  against  a  non  compos 
abroad,  and  the  inquisition  shall  be  taken,  not  where  he  last 
resided,  but  where  his  mansion  house  or  other  property  is 
situated.  On  a  petition  for  a  commission  of  lunacy  against 
a  person  who  was  positively  sworn  to  be  a  lunatic  then  resi- 
dent in  Flanders,  Lord  Hardwicke  said,  there  can  be  no 
good  reason,  why,  if  any  subject  having  an  estate  in  Eng- 
land happens  to  be  an  idiot  or  lunatic,  but  is  out  of  the 
kingdom,  there  can  be  no  inquiry  here.  No  inquiry  can  be 
made  beyond  sea,  for  it  is  not  to  be  executed  by  the  com- 
missioners only,  as  in  taking  an  answer  or  assigning  a  guar- 
dian, which  may  be  executed  beyond  sea,  but  there  must 
be  a  jury  to  inquire  of  the  fact;  which  must  be  of  a  county 


(r)  In  re  FUteher,  25  April,  1832.    In  re  Clement,  30  July,  1831. 
^j4^    (*)  ^»  '•^  Clement,  30  July,  1831.        (©)  Halse  case,  cited  2  Ves.  sen. 
(/)  In  re  Holmes,  13  Dec.  1827.     404. 

(«)  In  re  Jervis,  14  Aug.  1829;        (w)  In  re  Hals,  30  Nov.  1743. 
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in  England ;  then,  if  no  inquiry  can  be  made  in  diia  country, 
both  the  person  and  his  estate  would  be  in  a  yery  unfortu- 
nate casCi  and  also  the  King  as  to  his  prerogative.  The 
whole  matter  must  be  inquired  into  before  the  commisstonexs 
and  jury,  so  that  no  mischief  may  arise  from  the  absence  of 
the  party.  If  they  are  satisfied  by  clear  evidence  that  he  is 
a  lunatic,  they  will  find  so  without  inbpection ;  if  not  satis- 
fied without  inspection,  they  will  make  no  veidict,  or  re- 
turn that  he  is  not;  and  there  it  must  rest,  nor  can  any  ef- 
fect arise  from  it.  Nor  is  this  conclusive;  for,  if  he  is  be- 
yond sea,  and  is  of  sound  mind  himself,  the  laying  hold  of 
his  lands  is  notice  to  him  that  such  proceedings  are  against 
him,  and  he  may  come  and  appear,  or  any  person  opposing 
the  commission  on  his  behalf  will  be  heard;  and  if  insisted 
upon,  and  reasonable  evidence  adduced,  he  must  be  then 
inspected.  A  commission  was  accordingly  issued  into  the 
county  where  the  mansion  house  and  great  part  of  the  al- 
leged lunatic's  estate  lay(jr). 

The  Chancellor,  if  possible,  will  prevent  a  mon  compo9 
from  being  carried  out  of  the  jurisdiction  of  the  CSourt,  even 
before  a  commission  has  issued  (y). 

An  order  to  restrain  the  removal  of  a  supposed  iimatic 
out  of  England  was  made  upon  the  petition  for  a  commis- 
sion, the  hearing  of  which  was  postponed  («). 

But  an  order  to  prevent  the  removal  of  a  supposed  lunatic 
out  of  the  Lord  Chancellor's  jurisdiction  will  not  be  made, 
except  upon  affidavits  which  satisfy  the  Court  that  the  party 
is  a  fit  subject  of  a  commisBion  of  lunacy,  and  that  there  is 
reasonable  apprehension  of  such  an  intended  removal. 

The  supposed  lunatic  himself  has  a  right  to  be  present  at 
the  execution  of  the  commission  (a). 

(ar)    Ex  parte  SotUhcot,  2  Ves.  having  been  bronght  before  Ihe  coin- 
Ben.  401 ;  S,  C.  Ambl.  109.  Biisrionen  for  a  flecondexamiiiatioii, 
(p)  Lady  Marr's  case,  Ambl.  83.  bucoiidaetatthefirttlttTingbeenr»- 
(«)  In  re  Frank,  26  Feb.  1825.  tional:  in  the  interval  be  had  been  per- 
(a)  Ex  parte  Cranmer,  12  Yes*  mltted  to  drink  a  considerable  quanti- 
455.  ty  of  ale,  spirits,  and  bottkd  potter, 
A  lunatic  ooght  not  to  be  brought  immediately  after  which  he  was  again 
^efore  the  Court  of  commissioners  un-  produced;  when  lus  altered  dtmea- 
r  any  artificial  excitement.    A  case  nor  convinced  the  jury  (ignorant  of 
mentioned  of  a  supposed  lunatic  his  potations),  that  he  was  a  lunatic; 
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It  k  said  to  be  a  practice  by  no  means  uncommon  in  ca- 
ses of  hmacyi  (analogous  to  a  practice  very  common  in  dyil 
cases),  when  the  Imiatic  cannot  be  remoyed  to  the  jury,  and 
it  is  incoDTenient  for  the  jury  to  go  to  the  lunatiCi  for  one 
or  two  of  the  jury  to  examine  the  lunatic,  and  report  their 
obserfations  to  the  rest  (6).  But  such  a  practice  ought  not 
to  be  encounigedi  except  in  cases  of  absolute  necessity,  as 
it  deprives  die  party  of  the  benefit  of  the  judgment  of  the 
other  jurors. 

In  a  recent  case,  on  issuing  a  commissioni  it  was  ordered, 
that  if  the  commissioners  and  jury  thought  fit  to  examine 
the  supposed  lunatic,  for  the  purpose  of  ascertaining  the 
actual  state  of  his  mind,  then  they,  or  such  of  them  as 
thon^it  proper,  should  visit  him(c). 

In  another  case,  where  the  fiict  of  the  lunacy  of  the  party 
was  not  much  disputed,  directions  were  given,  with  the  view 
of  shortening  the  inquiry  and  saving  expense,  that  the  jury 
should  exanmie  the  supposed  lunatic  previously  to  entering 
upon  other  evidence  (d). 

In  one  case,  where  the  commission  was  executed  in  Lon- 
d<Mi,  and  the  jury  thought  it  necessary  to  have  a  view  of  the 
supposed  lunatic*s  mansion-house  in  the  country,  it  was  or- 
dered that  one  of  the  commissioners  should  be  at  liberty  to 
attend  such  view  by  the  jury  (e)» 

In  ordinary  cases  of  the  execution  of  inquests  of  office, 
inasmuch  as  such  proceedings  are  ex  parte  and  not  condu- 
nve,  notice  is  not  given  of  the  execution  of  the  commission 
to  the  party  who  will  be  affected  by  it ;  but  if  a  sufficient 
reason  for  such  notice  is  made  out,  on  application  to  the 
Court,  an  order  may  be  obtained  that  reasonable  notice  be 
given  to  the  party  requiring  it{f). 

and  8  verdict  was  Iband  aeoorffing-  (d)  In  re  Green,  2  April,  1831. 

ly.    One  of  die  eommiidonen  being  (e)  In  re  Sir  G.  O.  P.  Turner,  13 

allemaidi  accideatafly  infenned  of  Dec  1823.  ' 

die  CDCTnutanoe,  laid  die  case  before  (/)  Rex  v.  Daltf,  1  Ves.ieii.  269. 

die  Lord  Cbanoellor,  who  inunedl-  It  is  a  sabjecf  of  surprise,   diat 

ately  qnaahed  tbe  commission.  1  Pa-  sncb  a  rule  as  Uiis  should  still  pre- 

xk  S:  FonbL  Medical  JmisfM'.  p.  294,  vail  in  matters  of  lunacy,  and  that  a 

n,  (a).  commission  should  be  gnmtedjwidi- 

(6)  ExparU  Swuik,  1  Swanst.  6.  out  requiring  any  notice  to  be  given 

(c)  In  re  Ckment,  30  July,  1831.  eidicr  to  the  party  to  be  affected  by 
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If  the  person  against  whom  a  commission  of  lunacy  is 
sought  to  be  obtained,  or  any  person  interested  in  opposing 
such  a  proceeding,  or  their  agents,  have  entered  a  caveat 
at  the  of&ce  of  the  Secretary  of  lunatics  against  the  issuing 
of  the  commission,  notice  of  the  execution  of  the  commission 
must  be  given  to  the  party  who  has  entered  such  cateaL 
Where  a  party  against  whom  a  commission  had  been  prayed 
had  presented  a  petition  against  the  issuing  of  the  commis- 
sion, and  stated  that  he  was  perfectly  competent  to  govern 
himself  and  to  manage  his  affairs;  it  was  ordered  that  due 
notice  of  the  time  and  place  of  executing  the  commission 
should  be  given  to  his  solicitors,  who  were  to  be  at  Uberty 
to  attend  the  execution  of  the  commission  by  counsel,  if 
they  thought  fit,  and  that  they  should  be  allowed  their  costs 
in  case  the  party  should  be  found  a  lunatic  (g). 

In  a  case,  where  a  petition  was  presented  by  a  party, 
stating  that  he  had  been  informed,  that  a  commission  of 
lunacy  had  been  issued  against  him  on  the  application  of  his 
two  daughters,  and  that  he  was  in  a  sound  state  of  mind, 
and  perfectly  competent  to  the  management  of  himself  and 
his  affairs,  which  he  was  ready  to  prove  by  the  evidence  of 
persons  of  respectability,  and  stating  some  objections  to  the 
commissioners  named  in  the  commission  on  account  of  their 
connexion  with  the  solicitor  for  the  commission:  the  Lord 
Chancellor,  on  a  number  of  affidavits  being  filed,  ordered 
the  commission  to  be  resealed,  and  to  be  forthwith  tried; 
and  that  due  notice  of  the  time  and  place  of  executing  the 

it,  or  to  some  of  his  relations  who  to  be  given  to  the  party,  or  to  some 
are  not  concerned  in  the  application ;  of  his  relations  or  friends  who  are  not 
and  that  it  is  practicable  for  a  com-  concerned  in  the  application,  of  the 
paratively  secret  tribunal  to  sit  in  intention  to  apply  for  a  commission 
judgment  upon  the  actions  and  state  of  lunacy  against  him.  Such  notice, 
of  mind  of  a  party,  without  his  hav-  if  the  party  possessed  any  reason, 
ing  an  opportunity  of  preparing  for  would  enable  him  to  oppose  the  ap- 
his own  vindication,  and  defending  plication  in  the  first  instance,  and 
himself  against  the  imputation  of  in-  would  be  no  obstacle  against  the 
sanity.  Notwithstanding  the  right  to  issuing  of  a  commission  in  cases  of 
traverse,  it  is  submitted,  with  great  absolute  necessity, 
deference,  that  it  would  be  proper  to  (p)  In  re  Sir  G,  O,  P.  Turner,  8 
make  a  general  order  of  Court,  re-  Dec.  1823. 
quiring  reasonable  notice  in  all  cases 
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commission  should  be  given  to  the  alleged  lunatic  or  his 
solicitors  (A). 

Notice  of  the  execution  of  a  commission  was  ordered  to 
be  given  to  the  nephew  >  and  heir*at-law  of  an  alleged  luna- 
tic, on  his  presenting  a  petition  in  opposition  to  the  com- 
mission (j). 

Where  notice  of  the  execution  of  a  commission  had  been 
directed  to  be  given  to  a  party  who  had  an  interest  in  re- 
spect of  a  contract  with  the  supposed  lunatic,  the  Court,  on 
the  petition  of  such  party  to  quash  the  comnussion,  or  for 
liberty  to  traverse  the  inquisition,  on  the  ground  that  the 
commission  had  not  been  executed  at  the  residence  of  the 
lunatic,  and  that  the  order  as  to  notice  had  not  been 
complied  with,  after  much  hesitation,  refused  to  quash 
the  inquisition,  but  granted  leave  to  the  petitioner  to  tra- 
verse {j). 

The  commissioners,  under  commissions  of  lunacy,  have 
power  to  smnmon  witnesses  and  issue  subpoenas,  as  incident 
to  their  office ;  and  if  the  witnesses  refuse  to  attend,  it  seems 
that  the  Chancellor  wiU  make  an  order  for  their  attendance 
in  the  same  manner  as  in  cases  of  bankruptcy  {k). 

The  commissioners  are  bound,  under  a  penalty  of  40/., 
to  suffer  witnesses  to  give  evidence  openly  in  their  pre- 
sence (Q. 

An  inquisition  may  be  set  aside,  on  the  ground  of  the 
sheriff's  refusal  to  hear  evidence  (m). 

It  seems  that  the  costs  incurred  in  opposing  a  commission 
of  lunacy  under  the  sanction  of  the  Court,  will  be  ordered 
to  be  paid  out  of  the  lunatic's  estate.  In  a  recent  case, 
where  a  solicitor  had  been  employed  by  a  party  as  his  attor- 
ney, some  time  prior  to  the  application  for  the  commission 
of  lunacy,  and  had  been  instructed  to  oppose  it;  and  acting 
on  the  evidence  of  two  medical  men  of  considerable  emi- 
nence and  practice,  under  whose  care  the  party  supposed 
to  be  a  lunatic  had  been  for  some  time,  who  deposed  that 

(A)  In  re  BraUktoaite,  21  June,  (k)  Ex  parte  Lund,  6  Ves.  784. 

1826.  (0  1  Hen.  8,  c.  8. 

(0  In  re  Bushnell,  9  May,  1821.  (m)  1  Vez.  sen.  270. 
to  Ex  parte  Hall,  7  Ves.  261. 
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Ibe  person  m  question,  though  of  iringnhyr  and  eccentric 
habits  and  conversatipny  was  of  sound  mindi  had  entcnred  e 
emfeai  agttnst  the  issuing  of  the  cnwipiisskm,  which  was 
afkerwards  granted,  with  a  direction  that  due  notice  of  the 
time  and  place  of  executing  it  should. be  given  to  the  8up<> 
posed  lunatic  and  his  next  of  kin,  who  were  to  be  at  libes* 
ty  to  attend  the  execution  thereof  bjr  their  sdiottocs,  or 
counsel  $  the  consideration  of  die  costs  of  such  appearance 
was  reserved.  The  solicitor  attended  the  inquiry,  which 
lasted  tloee  days,  before  the  commissioners  and  jury,  and 
employed  two  counsel  for  opposing  the  commission^  and 
the  jury  found  the  party  to  be  of  unsound  mind,  and  the 
Master  approved  of  oNnmittees,  but  his  report  had  not 
been  confirmed.  The  solicitor  presented  a  petition  for 
obtaining  an  order  for  the  taxation  and  payment  of  the 
costs  whidi  had  been  incurred  in  the  matter;  which  s^ 
plication  was  opposed  by  the  committees.  The  Lord 
Chancellor  referred  it  to  the  Master  to  tax  the  costs  in- 
curred by  the  petitioner  prior  to  the  issuing  of  the  commis- 
sion, and  about  its  execution,  and  for  instructing  and  em- 
ploying counsel;  but  the  consideration  of  sueh  costs,  and 
of  the  application  for  them,  was  reserved  (»). 

And  in  another  case,  where  a  solicitor  had  been  ap* 
pointed  to  conduct  the  defence  of  a  person  against  whom  a 
commission  of  lunacy  was  issued,  and  had  expended  con- 
siderable sums  of  money  for  that  purpose,  and  the  Master 
on  a  reference  had  taxed  the  costs;  on  a  petition  being  pre- 
sented by  the  solicitor  for  payment  of  such  costs  out  of  the 
lunatic's  estate,  or  by  sale  or  mortgage  of  a  competent  part 
ol  his  real  estates,  or  that  a  sufficient  sum  for  the  purpose 
might  be  directed  to  be  set  apart  out  of  the  annual  rraits 
of  his  estates — ^The  Lord  Chancellor  referred  it  to  the 
Master  to  inquire  and  certify,  whether  there  were  any  and 
what  funds  or  property  belonging  to  the  lunatic,  out  of 
which  the  costs  could  be  raised  and  paid;  with  liberty  for 

(n)Inr€Kniffhi,  20 March,  1832.    been  settled;  which  is  usually  done 
In  this  case,  the  allowance  for  the    before  any  order  for  payment  of  coats 
maintenance  of  the  lunatic  had  not   can  be  obtained. 
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the  Miftter  to  itate  spedal  dicuniflaiices,  and  to  examine 
any  of  the  parties  on  interrogatories  (o)» 

In  Lord  ParistmmiVs  case,  on  the  order  for  reference  as 
to  maintenance  of  the  famatiCy  it  waa  also  referred  to  the 
Master  to  tax  and  settle  the  reasonable  costs  which  had 
been  ineorted  bjr  the  committee  of  his  estate,  and  by  the 
Countess  of  ParUmamiA,  who  opposed  the  commission  {p). 

After  it  has  been  ascertained  that  the  lunatic  has  funds 
applicable  to  the  payment  of  costSi  which  have  been  taxed 
and  aDowed,  an  order  may  be  obtained,  on  petitioui  for 
payment  of  them. 

It  seems,  that  if  parties  vexatioosly  oppose  an  application 
for  a  commission,  which  is  absolutely  necessary  for  the  pro- 
tection of  the  lunatic,  the  Court  will  compel  them  to  pay  the 
costs  incuned  by  such  opposition  (q)*    The  coata  incurred 
by  a  solicitor  in  opposing  a  commission,  where  tlie  party  is 
found  to  be  atawmd  mind,  must  be  paid  by  the  person  who 
employs  him,  unless  the  Lord  Chancellor  ordera  the  person 
who  prosecuted  the  commission  to  pay  the  coataofanimpro* 
per  application  for  one.    Even  if  the  Lord  Chancellor  will 
not  award  costs  in  such  a  case,  yet  an  action  may  be  m^- 
tained  for  taking  out  a  commission  of  kmacy  maliciously^ 
and  without  sufficient  cause ;  and  the  coata  incurred  by  the 
party  in  resisting  it  can  be  taken  into  conrndexatimi  by  the 

jury  in  assessJng  damages  (r). 

In  a  recent  case,  a  rule  was  obtained  in  the  Court  of  Ex- 

diequer  agamst  an  attorney,  to  shew  canae  why  his  bill  of 
costs,  for  defendmg  a  party  against  a  conuniasion  of  lunacy, 
under  which  he  was  found  sane,  ahonld  not  be  taxed.  It  waa 
contended,  on  the  part  of  the  defendant,  that  the  bill  could 
not  be  taxed  by  a  Court  of  kw  or  the  Court  of  Chancery ,  be. 

cause  the  hiquiry  did  not  partake  of  the  nature  of  a  pro- 
ceedfaig  either  at  common  law  or  in  equity  5  and  on  the  other 
side,  that  a  Court  of  common  law  could  tax  theattomey'a 

(a)7iT,/Va-*,26M«h.l831.         C^)  I^  re  Smith,  1  R««.  348.    ^ 
•    (»)/«  r*  The  Eaii  of  Portwkwrf*,    March,  1«26. 
3  J^e,  1823.  CO  S«.pa./,  Chap.  ix.  .,  i. 
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biO,  as  the  writ  de  lunatico  inquirendo  issued  from  the  pet- 
ty-bag ofScCi  and  was  returnable  there*  Chief  Baron  Lynd" 
kurMtj  after  having  taken  time  to  consider  the  question^  ex- 
pressed his  opinion,  without  deciding  the  point  before  the 
Court,  that  the  officers  of  the  Court  of  Chancery  were 
more  competent  to  entertain  the  subject  than  those  of  the 
Court  of  Exchequer,  as  the  former  had  more  experience  in 
such  matters  (#)• 

When  the  jury  b  ready  to  return  their  verdict,  and  offer 
to  do  so,  the  commissioners  must  receive  it,  or  they  will  in- 
cur a  penalty  of  100/.  (/). 

The  inquisition,  by  statute  86  Ed.  S,  c.  13,  is  required  to 
be  made  by  indenture;  and  an  inquisition  not  indented  was 
held  void  (tr). 

The  inquisition  must  be  under  the  seals  of  twelve  jury- 
men, otherwise  the  oflBcer  by  whom  it  is  taken  irill  be  liable 
to  a  penalty  of  lOOA  (r). 

If  the  jury  agree  upon  their  verdict,  and  deHver  it  in  writ- 
ing to  the  commissioners,  it  will  be  void,  unless  indented  and 
sealed  (to). 

The  eonmiisaoners  are  to  deliver  to  the  jury,  and  the  jury 
is  to  receive,  a  counter-panel  of  the  inquisition  by  them  pre* 
sented,  indented  and  sealed,  which  the  juryman  first  sworn 
is  required  to  keep,  lest  the  commissioners  should  alter  or 
embesale  the  inquisition;  in  defiiult  of  so  doing,  the  com- 
missionera  are  to  forfeit  1001.  and  each  juryman  5i09.  (x). 

The  commissioners  are  required  to  execute  the  commis- 
sion within  a  month  after  it  has  issued;  and  to  return  the 
inquintion  with  the  commission  into  Chancery^  within  a 
month  after  it  has  been  taken ;  in  defiiult  they  are  liable  to 
a  penalty  of  40/.  (y). 

In  a  case,  where  the  commission  had  not  been  returned  for 
two  years  and  more  after  it  had  been  executed,  and  the  so- 
licitor who  prosecuted  it  refused  on  application  to  give  any 


(<)  Bymmitr  v.  DmvU,  in  tK«  Court  (tr)  Lord  JPooic  «  case,  Dy.  170  a. 

of  ExdM^iiier,  Srd  &  9th  May,  1SS2.  (jr)  1  Hen.  S,  c  8. 

(I)  1  Hen.  8,  c  8.  (jr)  18 Hen.  6,  oc6,  7;  23 Hen. 

(It)  Bmrwuimet  case,  Dy.  170a.  e.  c.  16;  1  Hen.  8,  c  8. 
>>  1  Hen,  8,  c  8, 
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information  respecting  it,  and  a  petition  was  presented  that 
the  inquisition  might  be  returned,  which  was  afterwards  done ; 
the  solicitor  was  ordered  to  pay  the  costs  of  the  petition  (xr). 

A  person's  keeping  a  commission  of  lunacy  by  him  for  se- 
veral years,  without  ever  putting  it  into  execution,  is  a  con- 
tempt of  Court;  and  such  commission,  as  well  as  a  petition 
under  it,  was  discharged  with  costs,  on  account  of  its  dan- 
gerous tendency,  and  the  improper  use  which  in  many  re- 
spects might  be  made  of  it,  particularly  to  terrify  and  dis- 
tress the  person  against  whom  it  issued  (a). 

The  clerk  of  the  petty-bag  oflSce  of  the  Court  of  Chan- 
cery, or  his  deputy  or  other  officer  having  authority  to  re- 
ceive any  office  or  inquisition,  which  ought  to  be  return- 
ed into  Chancery,  must  receive  the  same  and  put  it  on  the 
files,  to  remain  of  record,  within  three  days  after  it  has 
been  received  or  offered  to  him,  or  in  default  forfeit  40/. 
And  if  such  clerk,  or  his  deputy  or  other  officer,  reftuse. 
to  receive  such  office  or  inquisition  when  offered,  the  com- 
missioners are  relieved  from  the  penalty  to  which  they  would 
otherwise  be  liable  for  not  returning  such  office  or  inquisi- 
tion, provided  it  be  returned  within  a  month.  The  clerk 
of  the  petty*bag  of  the  Court  of  Chancery  must  certify 
the  transcript  of  every  office  or  inquisition  taken  before  any 
commissioners,  to  the  Court  of  Exchequer,  the  next  term 
after  the  receipt  thereof,  upon  pain  of  forfeiture  for  every 
default  of  5/.  (6). 

On  the  accidental  loss  of  a  commission  of  lunacy,  upon 
which  an  inquisition  had  been  taken,  and  signed  by  the  jury 
and  three  commissioners,  an  order  was  made  for  the  clerk 
of  the  custodies  to  make  out  a  duplicate  of  such  commis- 
rion,  bearing  the  same  teste,  and  directed  to  the  same  com- 
missioners ;  and  for  the  three  acting  commissioners  imder 
the  former  commission  to  annex  to  such  duplicate,  when 
sealed,  the  inquisition  which  had  been  taken,  and  to  return 
the  same  forthwith  (c). 

(x)  In  re  Matthew,  18  Nov.  1828.         {h)  1  Hen.  8,  c.  8. 

(a)  Anon.  2  Atk.  52.  (e)  Ex  parte  Ruine,  19  Ves.  589. 
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SECTION  V. 

Dfihe  Inquisition  under  the  Commission  ofhunacy. 

THE  commission  and  the  yerdict  must  be  consiBtent  upon 
the  face  of  the  record,  which  cannot  be,  miless  the  yerdict  is 
either  in  the  words  of  the  commission,  or  in  equipollent  words* 
But,  in  inquiries  under  commissions,  the  jury  have  not  been 
strictly  limited  to  the  question  whether  lunatic  or  not;  but 
if  they  find  that  the  party  is  of  unsound  mind,  it  has  been 
held  a  sufficient  findmg.  The  Lord  Chancellor  has  no  au- 
thority to  act  upon  the  liberty  and  property  of  the  subject, 
except  upon  a  verdict  expressed  in  legal  terms;  and  if  the 
jury  should  return  a  special  verdict,  stating,  that  they  could 
not  aay  whether  the  party  was  lunatic  or  not,  and  the  evi- 
dence, the  Court  cannot  on  such  a  verdict  determine  the 
filet  of  insanity  {i). 

Where  a  special  return  to  a  commission  of  lunacy  was 
made  and  filed,  the  commission  was  quashed,  and  another 
eommission  issued;  if  the  return  had  not  been  filed  it  would 
have  be«i  a  void  return  (e). 

The  proper  return  to  a  commission  of  idiocy  or  hinacy, 
where  die  party  is  not  found  an  idiot  or  a  lunatic,  bnt  is 
considered  by  the  jury  as  an  object  fit  to  be  under  the  su- 
perintendence of  the  Court  of  Chanceiy,  is  that  the  party 
is  of  unsound  mind^  so  that  he  is  not  sufficient  for  the  govern*- 
ment  of  himself,  his  lands,  and  tenements:  and  therefore, 
where  the  return  was,  ^^  that.the  party  was  so  far  debilitated 
in  his  mind,  as  to  be  incapable  of  the  general  management 
of  his  affairs;  and  had  been  in  the  same  state  of  mind  for 
six  months  last  past,'*  the  inquisition  was  quashed,  and  a 
new  commission  issued  (/)• 

(d)  Bx  parte  Cranmer,  12  Yes.  (/)  Ex  parte  Croftmer,  12  Vee. 
449.  445. 

(e)  Ex  parte  Freak,  Sel.  C.  C.  47. 
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It  is  settled,  that  if  the  jury  find  merely  the  ineapacity  of 
the  party  to  manage  hia  afiairs,  but  do  not  infer  from  that 
and  other  circumstances  unsoundness  of  mind,  though  die 
party  may  Ktc  where  he  is  exposed  to  ruin  every  instant, 
yet  upon  that  finding  the  commission  cannot  go  on  (g). 

A  returui  finding  '*  that  a  party  was,  from  great  weakness 
of  mind^  incapable  of  governing  himself  and  his  lands,**  was 
held  to  be  illegal  and  void  (A). 

Inquisitions  have  been  quashed,  with  returns  finding  per> 
sons  in  the  following  condition,  namely — "  Not  suflScient  to 
manage  his  person  and  estate**  (j) ;  "  not  of  sufficient  under- 
standing to  manage  her  own  afiPairs**  (t);  **  not  a  hmatic,  but 
incapable"  (/) ;  '*  not  a  lunatic,  yet  not  proper  to  take  care  of 
his  affairs  during  his  fits*'  (m);  ''  weak  for  the  last  twenty 
years*'  (a);  **  worn  out  with  age,  and  incapable  of  managing 
her  own  affairs"  (o);  **  had  been  a  lunatic,  but  that,  at  that 
time,  he  enjoyed  a  hicid  interval,  and  that  he  was  not  at  pre^ 
sent  capable  of  the  management  of  his  own  afiSurs,  and  that 
he  had  been  in  the  same  state  from  die  9th  of  February 
last"  (p). 

An  inqimition  may  be  supported,  finding  a  person  of  nn* 
sound  mind,  akhou^  neither  an  idiot  nor  a  Innatip.  An 
inquisition  finding  a  party  '*  not  a  lunatic,  but  <rf  utuomud 
$mmd,  BO  as  not  to  be  sufficient  for  the  government  of  herself, 
her  lands,**  &c.  was  considered  good'(9').  For, ''  of  unsound 
mind**  are  legal  and  technicd  words,  indeed  they  are  the  pro* 
per  terms  of  a  plea;  it  would  be  impreper  in  pleading  t$ 
describe  a  man  lunmiieu9  instead  of  iioa  9anet  menih  (r). 

(^)    Sherwood  v.  Samdertomf  19  but  we  ju4ge  him  a  per^aa  notpro- 

Yea.  286.  per  to  be  tnisted  with  the  mana^^ 

(h)  Ex  parte  Bame^ey,  3  Atk.  ment  of  his  affiiin  during  the  con- 

ISS.  tinnance  of  Ui  epileptle  fits."  fn  re 

(•)    Ex  pmrU  Semd,  1  Atk.  ISO;  Hals,  90  Nov.  174S. 

2  Inst  405.  (»)  iTifiMSfV  «a$e,  a  Atk.  1^3. 

(k)  Ex  parte  Harvey,  3  Aik.  169.  (o)  WaU'i  case,  3  Atk.  179. 

(0  Ex  parte  Ashton,  3  Atk.  169.  (p)  In  re  Cox,  5  Nov.  1929. 

(m)    Ex  parte  Hide,  2  Yes.  sen.  {q)  ShertDood'V.Sanderwn,l9Ve%, 

405.     It  appears,  that  the  hmatic  in  280;  S,  C.  Coop.  C.  C.  lOS. 

this  case  was  an  infant  and  had  b^n  (r)    Bemue  ir*  Detmie,  2  Saund. 

secreted  from  the  jury,  who  returned  352. 
the  following  verdict  "  not  a  lunatiCi 
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A  return,  finding  a  party  *^  insana  mentis,  et  sic  deprita- 
tus  rationis  et  iniellectus,  ita  quod  regimini  sui  et  ipsius  sta- 
tus omnino  incapax  existit^*  was  held  good  («). 

Where  a  party  was  found  '^  an  idiot,  not  having  lucid  in- 
tervals for  the  space  of  eight  years  last  past/'  Lord  Chan- 
cellor Nottingham  held  this  repugnant;  but  it  was  decided 
good  at  law,  on  the  ground  that  idiocy  implied  an  infirmity 
a  nativitate,  and  consequently  the  eight  years  were  surplus- 
age (t). 

Where  a  jury  returned  ^^  that  the  party,  at  the  time  of  tak- 
ing the  inquisition,  is  a  lunatic  enjoying  lucid  intervals, 
and  during  such  lucid  intervals  is  competent  to  the  go- 
vernment of  himself  and  the  administration  of  his  own  af- 
fairs;** and  a  petition  was  presented,  praying  a  reference 
to  approve  of  a  committee,  or  such  other  order  as  the 
Court  might  think  fit — Lord  Chancellor  Eldon  said,  that 
he  could  not  make  a  grant  of  the  committeeship  upon 
that  finding,  and  directed  a  search  to  be  made  as  to  the 
course  of  proceedings  in  similar  cases.  After  several  pre- 
cedents of  inquisitions  had  been  produced  from  the  ofiice 
of  the  Secretary  of  lunatics,  the  Lord  Chancellor  thought 
nothing  could  be  done  but  to  issue  a  new  commission. 
There  was  no  instance  of  a  melius  inquirendum  in  such  a 
case.  It  was  then  objected,  on  the  part  of  the  supposed 
limatic,  that  a  commission  was  unnecessary,  the  evidence 
shewing  that  he  was  in  such  a  state  of  mind  as  to  be  com- 
petent to  the  management  of  himself.  His  Lordship  said, 
that  a  short  petition  might  be  presented  against  the  issuing 
of  the  commission;  which,  having  been  done,  and  affidavits 
filed  on  both  sides,  his  Lordship  thought  it  a  proper  case 
for  a  commission,  and  a  new  one  was  issued  (ir). 

It  is  a  rule  of  law,  where  a  jury  state  their  premises,  and 
draw  a  conclusion,  which  does  not  of  necessity  follow  from 
the  premises,  that  the  conclusion  is  not  to  be  taken  by  itself. 
Thus,  where,  under  a  commission  of  lunacy,  the  jury  found 
**  that  the  party  is  not  a  lunatic,  but  that  partly  from  para- 
lysis, and  partly  from  old  age,  his  memory  is  so  much  im- 

(«)  Ex  parte  Pauneefart,  3  Atk.    43;  1  Vera.  16. 
170.  («)  Ex  parte  Atkhuon,  Jacob,  Rep. 

(t)  Prodgere  v.  FroMier,  3  Mod.    333. 
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[,  as  to  render  him  incompetent  to  the  management  of 
his  affiiirs,  and  consequently  of  unsound  mind,  and  that  he 
had  been  so  for  the  term  of  two  years  last  past:"  the  in- 
quisition  was  quashed,  and  a  new  commission  was  ordered 
to  issue  (0).  Under  the  second  commission,  the  jury  found 
the  party  to  be  of  unsound  mind. 

An  inquisition  may  be  good,  notwithstanding  the  omission 
to  state  whether  the  party  has  or  has  not  lucid  intervals.  Thus, 
a  return  finding  a  party  a  lunatic  and  of  unsound  mind  for 
the  space  of  six  years  and  upwards,  was  objected  to  as  irre- 
gular, in  not  finding  whether  the  lunatic  had  or  had  not  lucid 
intervals.  It  was  in  evidence,  that  the  commissioners  neglect- 
ed to  state  that  circumstance  to  the  jury;  that  the  foreman 
took  no  notice  of  it;  that  it  was  not  omitted  through  acci- 
dent; for,  in  a  conversation  about  settling  the  inquisition, 
some  discourse  arose  as  to  its  insertion,  when  one  of  the 
commissioners  said  it  was  better  not  to  insert  it;  and  it  was 
accordingly  omitted  in  the  presence  of  the  greater  part  of 
the  jurors,  if  not  of  all.  Lord  Rosslyn  observed,  if  the 
usual  course  is  to  find  expressly,  whether  the  person  does 
or  does  not  enjoy  lucid  intervals,  this  inquisition  is  not  re- 
turned in  the  usual  form;  for  he  could  not  take  the  fact  of 
lucid  intervals  to  be  found  either  way.  He  considered,  how- 
ever, the  inquisition  as  not  having  in  express  terms,  but  by 
implication,  negatived  lucid  intervals;  and  directed  an  in- 
quiry, whether  there  had  been  an  uniform  course.  After 
an  interval  of  a  few  days,  his  Lordship  said,  that  he  had 
caused  search  to  be  made ;  and  that,  in  Ex  parte  Barnes* 
ley{w),  no  objection  was  taken  upon  that  ground;  and  that 
the  return  was  certainly  according  to  the  usual  course,  as 
very  few  of  the  numerous  references  in  that  case  stated 
whether  the  party  had  lucid  intervals;  and  all  that  could  be 
done  was  to  allow  a  traverse  (x). 

Where  there  is  any  misbehaviour  in  the  execution  of  a 
commission,  it  must  be  examined  into;  and  if  the  Court  see 
cause,  they  may  quash  the  inquisition,  and  direct  a  new 
commission  to  issue  (^). 

(«)/»  reffolmeSf  4  Rubs.  182.  (x)  Ex  parte  Feme,  5  Ves.  450. 

(w)  3  Atk.  168,  184.  {y)  Ex  parte  RoberU,  3  Atk.  6. 


1 1£  OF  THE  COMMISSION 

When  a  regular  return  is  made,  and  there  is  auiRcient 
evidence  in  the  case  to  satisfy  the  Lord  Chancellor  that  die 
party  is  the  proper  sahject  for  a  commission^  a  new  one  will 
be  directed  to  issue. 

In  one  case,  three  commissioas  were  applied  for  against  a 
party  before  he  was  found  non  €ompo9{9)* 

Lord  Chancellor  Hmttwieke^  <m  quashing  an  inqiusition 
as  repugnant,  ordered  a  new  one  to  issue  (a)«  Lord  ErMkme^ 
after,  quashing  an  inquisition  for  uncertainty,  was  strongly 
inclined  to  direct  a  melius  inquirendum^  but  finding,  up- 
on inquiry,  that  it  had  never  been  directed  in  lunacy,  h^ 
issued  another  commission  (A).  And  die  same  coorse  was 
pursued  by  Lord  Elden  (c),  and  afterwards  by  Lord  Lynd^ 
kuret{4). 

In  otie  case,  where  an  inquisition  found  a  person  of  soutid 
mind,  who  appeared  to  be  in  a  state  of  imbecility.  Lord 
EkUm  directed  two  physicians  to  visit  the  party,  for  tiie 
purpose  of  determining  whether  the  state  of  her  mind  was 
competent  to  the  management  of  her  affidrs;  and  instead 
of  issuing  a  sec<nid  commission,  an  order  was  made  to  re- 
strain the  patty  from  executing  any  deed  or  wiH  dispos- 
ing of  ftunds  in  Court,  except  in  the  numner  directed  by 
the  order  (e). 


SECTION  VL 

Of  TVavertimg  (he  Inquisition  of  Lunacy. 

BY  the  common  law,  when  die  King  became  seised  of 
any  estate  of  freehold  or  inheritance,  1^  matter  of  record, 

(«)  Lord  Wemmak'M  case,  cited  in  (c)  Ex  parte  Atkkuom^  Jac  Rep. 

S  Ves.  sen.  40S.  333. 

(a)  HMm  case,  2  Vei.  sen.  405.  {i)  In  re  Relmee,  4  lUtti.  ISS. 

(*)JSffjMn«C>aM<r,12Vea.454.  (•)  Bulfm^Y.DmrwkifSY^eS. 

See£»jMr<«iM«r^SAtL6.  See  |Mf<,  Cha^  x.  a.  3. 
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whether  judicial  or  ministerial,  or  by  matter  of  fact  found 
by  office,  the  party  aggrieved  could  have  no  traverse  of  the 
inquest ;  but  he  was  put  to  his  petition  of  right,  in  the  na* 
ture  of  a  real  action,  to  recover  his  right;  in  some  cases,  in- 
cluding chattels  real  as  well  as  higher  interests,  there  was 
another  remedy  called  a  monsirans  de  droit;  and  that  was 
where  office  was  found  for  the  King,  and  by  the  same  office 
the  title  of  the  party  was  also  found.  As,  if  a  disseisor 
aliened  in  mortmain,  and  the  special  matter  was  foimd  by 
office,  namely,  the  disseisin  and  alienation,  the  dbseisee 
had  his  monsirans  de  droit;  but  if  the  office  omitted  the 
title  of  the  party,  he  was  put  to  his  petition  of  right  {/). 
But  a  traverse  was  allowed  only  in  those  cases,  where,  by 
the  inquest  of  office,  land  was  not  in  the  King*s  hands;  but 
the  King  was  only  entitled  to  a  scire  facias  in  the  nature  of 
that  action,  to  which  a  subject  would  have  been  entitled  un- 
der similar  circumstances.  In  such  cases,  the  party,  being  in 
the  nature  of  a  defendant,  might  appear  and  traverse  the 
office,  without  shewing  any  title  in  himself  (^).  So,  at  com- 
mon law,  if  the  King,  by  false  office,  was  possessed  of  the 
custody  or  interest  in  any  land,  by  reason  of  idiocy ^  or  the 
like,  the  party  aggrieved  could  not  have  a  traverse,  but  was 
put  to  his  petition  (A).  The  remedy  by  petition  having  been 
found  inconvenient,  the  statute  S4£dw.  S,  c.  14,  provided, 
that,  in  certain  cases,  after  the  return  of  the  office  into 
Chancery,  the  party  aggrieved  might  traverse  the  office  in 
Chancery,  and  the  process  was  directed  to  be  sent  into  the 
King's  Bench,  to  be  tried  according  to  law.  And  by  sta- 
tute 36  Edw.  3,  c.  13|  the  right  of  traversing  was  extended 
to  all  kinds  of  offices  taken  before  escheators;  and  other 
provisions,  not  material  to  be  here  stated,  were  afterwards 
made  respecting  traverses  (i). 

By  the  statute  of  the  2nd  &  3rd  of  Edw.  6,  c.  8,  s.  6  {k\ 
it  is  provided,  that  if  any  person  shall  be  untruly  found  lu- 
natic or  idiot,  every  person  and  persons  aggrieved  by  such 

(/)  4  Rep.  64;  Gilb.  Exch.  172.     c.  6;    1  Hen.  8,  c.  10.     See  ante, 
(si)  4  Rep.  64.  pp.  76,  77,  78. 

(k)  4  Rep.  66  a.  {k)  See  2  Inst.  688. 

(i)  8  Hen.  6,  c.  16;  18  Hen.  6, 
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office  or  inquisition  shall  and  may  have  his  or  their  traverse 
to  the  samei  immediately  or  after,  at  his  or  their  pleasure, 
and  proceed  to  trial  therein,  and  have  like  remedy  and  advan- 
tage as  in  other  cases  of  traverse  upon  untrue  inquisitions 
or  offices  found.  This  statute  is  considered  as  not  confined 
to  particular  inquisitions  only,  but  to  apply  to  all  inquisi- 
tions (/).  The  Irish  statute,  15  Car.  1,  c.  4,  s.  3,  contains 
a  similar  provision  as  to  Ireland.  By  stat.  0  Geo.  4,  c.  53, 
(which  extends  to  Ireland),  it  is  enacted,  that,  where  any 
person  shall  be  desirous  of  traversing  any  inquisition  of  lu- 
nacy, a  petition  for  that  purpose  shall  be  presented  to  the 
Lord  Chancellor,  or  other  person  intrusted  by  the  King's 
sign  manual  with  the  care  of  lunatics,  within  three  calendar 
months  from  the  return  of  such  inquisition,  who  is  required 
to  hear  and  determine  such  petition;  and  the  person  so  in- 
trusted shall,  in  every  order  to  be  made  upon  any  such  pe- 
tition, limit  a  time,  not  exceeding  six  calendar  months  from 
the  date  of  such  order,  within  which  the  persons  desiring  to 
traverse,  and  all  other  proper  parties,  are  to  proceed  to  trial 
of  such  traverse-;  and  the  person  so  intrusted  as  aforesaid, 
upon  every  such  traverse,  may  order  the  persons  travers- 
ing, not  being  the  party  who  has  upon  such  inquisition 
been  found  idiot  or  lunatic,  or  of  unsound  mind,  within  three 
weeks  after  such  order,  to  give  sufficient  security  to  one  of 
the  Masters  in  Chancery,  and  to  his  satisfaction,  for  all  pro- 
per parties  proceeding  to  the  trial  of  such  traverse  within 
the  time  to  be  for  that  purpose  limited. 

The  second  section  of  the  same  act  enacts,  that  every 
person  who  shall  have  right  to  traverse  any  such  inquisition, 
who  shall  not  present  his  petition  within  the  limited  time,  or 
who  shall  neglect  or  refuse  to  give  such  security,  or  who  shall 
not  proceed  to  the  trial  of  such  traverse  within  the  time  li- 
mited, and  the  heirs,  executors,  and  administrators  of  every 
such  person,  and  all  others  claiming  under  him,  shall  be  ab- 
solutely barred  of  such  right  of  traverse,  unless  the  per- 
son intrusted  as  aforesaid  shall,  under  the  special  circum- 
stances of  any  particular  case,  think  fit,  upon  petition,  to 
allow  such  traverse  to  be  had  or  tried  after  the  time  limit- 

(/)  Co.  Litt,  77.  k;  12  East,  115. 
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6d;  in  aH  which  special  cases  the  person  so  intrusted  may 
make  such  orders  as  to  him  shall  seem  just* 

The  third  section  of  the  same  act  provides,  that  it  shall 
be  lawful  for  the  person  intrusted  as  aforesaid,  if  he  shall  be 
dissatisfied  with  any  verdict  to  be  returned  upon  any  such 
traverse,  to  order  one  or  more  new  trial  or  trials  thereon,  as 
to  him  shall  seem  meet,  and  as  is  usual  in  cases  of  issues  di- 
rected by  the  Court  of  Chancery. 

When  the  person  who  has  been  found  a  lunatic,  or  his 
friends,  or  any  other  party  having  an  interest  in  disputing 
the  inquisition,  are  dissatisfied  with  the  finding  of  the  jury, 
and  are  desirous  of  traversing  it,  application  must  be  made' 
to  the  Lord  Chancellor,  or  other  person  intrusted  as  afore- 
said, by  petition, praying  for  leave  to  traverse;  and  if,  upon 
hearing  this  petition,  liberty  to  traverse  be  granted,  such  di- 
rections as  to  the  time  of  filing  the  traverse,  and  proceeding 
to  trial,  and  other  matters,  will  be  given  as  the  circumstances 
of  the  case  require. 

A  traverse  may  be  ordered  to  be  tried  by  a  special  jury, 
at  the  next  assizes  to  be  held  for  the  county  where  the  par- 
ty's residence  is  (m).  And  such  trial  may  be  postponed  in 
consequence  of  the  absence  of  material  witnesses,  and  want 
of  sufBcient  time  to  prepare  for  trial  (n).  And  the  solici- 
tor for  the  lunatic  may  be  ordered,  on  the  petition  of  the 
committee  of  his  estate,  immediately  to  carry  into  the  petty- 
bag  ofiice  of  the  Court  of  Chancery  the  traverse  which  has 
been  directed  to  issue  (o). 

The  subsequent  proceedings  on  traverses  of  inquisi- 
tions of  limacy  are  in  the  petty-bag  ofiice,  and  the  record 
is  carried  from  thence  into  the  King's  Bench,  in  which 
Court  alone  it  can  be  tried.  A  traverse  is  a  summary  pro- 
ceeding, setting  out  the  inquisition,  and  traversing  or  deny- 
ing the  facts  thereby  found,  whereupon  issue  is  joined  for 
the  Crown  by  the  Attorney-General;  and  a  venire  facias  ju- 
raiores  will  be  awarded,  returnable  into  the  Court  of  King's 

(m)  £»  parte  Feme,  5  Yet.  832;  (n)  S.  C.  6  June,  1826. 
In  re  Sir  G.  O.  P. Tamer,  ISth  Feb.  (o)  S.  C,  24  Feb.  1826. 
and  Irt  Marcb,  1826. 
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Bench  (^).     The  issue  will  he  badly  joined,  if  the  plea  to 
the  inquisition  takes  up  a  fact  not  stated  in  it  (g). 

Ify  by  inquisition,  a  person  be  found  a  lunatic,  and  the 
custody  is  granted  to  a  committee,  and  the  party  found  lu- 
natic bring  a  scire  facias  to  set  aside  the  inquisition,  his 
committee  cannot  plead,  nor  join  issue  in  such  scire  facias; 
for  the  latter  has  no  interest  in  the  estate  of  the  lunatic,  be- 
ing in  the  nature  of  a  bailiff  to  the  King;  and  therefore,  his 
duty  is  to  inform  the  King's  Attorney-General,  who  is  the  pro- 
per person  to  contest  the  matter  on  behalf  of  the  Crown  (r). 

The  statutes  of  18  Hen.  6,  and  1  Hen.  8,  require  the  par- 
ty tendering  a  traverse  to  give  sufficient  security  for  pursu- 
ing it  with  effect,  and  answering  the  intermediate  profits  of 
the  lands.  And  it  has  been  said,  that,  if  a  man  traverses 
an  inquisition,  the  usual  course  of  the  Court  is  to  take  secu- 
rity for  the  value  of  two  years'  profits  of  the  land,  because 
in  that  time  it  is  considered  that  the  matter  will  be  deter- 
mined {s).  But  it  does  not  appear  that  such  rule  is  appli- 
cable to  traverses  of  inquisitions  of  lunacy. 

By  the  statute  of  6  Geo.  4,  c.  53,  s.  1,  the  Lord  Chancel- 
lor may  order  the  persons  traversing,  not  being  the  party 
foimd  lunatic,  within  three  weeks  after  the  order  for  tra- 
versing, to  give  security  to  one  of  the  Masters  in  Chancery 
for  all  proper  parties  proceeding  to  the  trial  of  such  tra- 
verse within  the  time  limited. 

A  person  traversing  an  inquisition  is  considered  in  the  na- 
ture of  a  defendant  opposing  the  title  found  for  the  Crown, 
and  not  in  the  nature  of  a  plaintiff,  as  he  would  be  in  a  pe- 
tition of  right  to  recover  any  thing  from  the  King  CO* 

Thus,  in  a  case  where  a  party  traversed  an  inquisition 
finding  him  a  limatic,  the  Attorney-General  filed  the  com- 
mon replication;  and  the  proceedings  having  been  sent  from 
the  petty-bag  office  to  the  Court  of  King's  Bench,  the  prose- 
cutor of  the  commission  made  up  the  record,  and  carried  it 

(p)  4  Inst  80;  1   £q.  Cas.  Abr.  (q)  Ex  parte  Feme,  5  Ves.  832. 

128;  Jeffreion  v.  Morion,  2  Saund.  (r)  Thorn  v.  Coward,  2  Sid.  124. 

6,  23;  Latch,  3;  Ex  parte  Wragg,  («)  Rex  v.  Barlow,  Bunb.  25;   5 

5  Ves.  452;  Trem.  P.  C.  652;  and  Vin.  Abr.  Suppl.  317. 

see  Appendix.  (<)  Eegina  v.  Afason,  2  Salk.  447. 
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down  to  trial ;  upon  which  it  was  objected,  that  the  suppos- 
ed lunatic  was  considered  as  a  plaintiff,  and  his  traverse  in  the 
nature  of  a  mansiransde  droit;  and  therefore,  that  he  had  the 
right  to  carry  down  the  record.     To  which  it  was  answered, 
and  resolved  by  the  Court,  that  he  was  properly  treated 
as  a  defendant  opposing  the  title  found  for  the  Crown,  with- 
out setting  up  any  title  in  himself,  as  he  might  do  in  a  peti- 
tion of  right;  and  that  it  would  be  absurd  to  construe  the 
liberty  of  traversing  to  give  a  power  of  delaying  the  Crown, 
which  must  be  the  case  if  the  party  was  considered  as  hav- 
ing the  common  right  of  a  plaintiff.     It  was  therefore  held, 
that  the  record  was  well  made  up,  and  carried  down  by  the 
prosecutor  of  the  commission  («)• 

It  seems  to  have  been  held  formerly,  that  the  Court  had  a 
discretion  in  granting  or  denying  a  traverse,  according  as 
there  appeared  just  cause  or  not  for  such  a  proceeding  {x). 
Lord  Chancellor  Thurlow  declared,  that  he  had  such  discre- 
tion, and  that  the  statute  2  Edw.  6,  c.  8,  was  meant  only 
to  remedy  a  very  harsh  prerogative,  and  that,  where  appli- 
cation was  made  to  the  Court  for  leave  to  traverse,  it  must 
take  great  care  that  the  general  object  of  the  proceedings 
under  a  commission  should  not  be  defeated  (y).  It  has 
been  laid  down  in  several  subsequent  cases  («),  that  a  tra- 
verse to  the  return  of  an  inquisition  finding  a  person  nan 
compos  is  a  right  by  law,  though  the  Lord  Chancellor  is 
not  dissatisfied  with  the  return  upon  the  evidence.  And 
Lord  Eldon  seems  to  have  considered  it  as  a  general  prin- 
ciple, not  to  discourage  applications  for  a  traverse  (a).  The 
practice  has  always  been  for  the  party  to  petition  the  Chan- 
cellor for  leave  to  traverse;  and,  by  the  6  Geo.  4,  c.  53,  such 

(«)  Rex  y. Robertt,  2  Str.  1208;  to    Cranmer,  12  Ves.  449;   Sher- 

11  St  Tr.  154,  Lord  Somen' argu-  waodv.SanderMn,  19  Ves.  287;  and 

ment  in  the  banker's  case.  see  2  WUmn  &  Shaw,  515,  520. 

(x)  Sir  John  Cuit'i  case,  Ley.  26.        See  a  traverse  to  an  inquisition 

See  3  Atk.  6.  under  a  commission  of  escheat,  in 

(y)  In  re  Fust,  1  Cox,  418.  Ex  parte  Webster,  6  Yes.  809 ;  and 

(a)  Ex  parte  Feme,  5  Ves.  450;  In  re  Sadler^  1  Madd.  581. 
Ex  parU  Wragg,  5  Ves.  832  \  Ex        (a)  6  Ves.  580. 
parte  Ward,  6  Ves.  579*;  Ex  par- 
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petition  ^ust  be  presented  within  three  months  after  the 
return  of  the  inquisition. 

An  idiot  may  traverse  the  inquisition,  but  must  appear  in 
person  at  the  trial  to  be  inspected  (6);  for  idiocy,  it  is  said, 
may  be  discerned  (c). 

A  woman  having  been  found  an  idiot  by  inquisition,  pray- 
ed by  herself  and  counsel,  that  she  might  have  leave  to  tra- 
verse the  inquisition;  and,  after  her  examination,  an  order 
was  made  iaccordihgly,  upon  condition  that  she  would  appear 
in  person  at  the  trial  at  the  next  assizes,  or  whenever  it 
was  brought  on  (<<). 

An  idiot  is  never  permitted  to  traverse  by  attorney. 
Thus,  where  application  was  made  on  behalf  of  an  idiot  to 
traverse  by  attorney.  Lord  Hdrdmcke  desired  precedents 
of  such  a  liberty  to  be  produced ;  but  as  no  precedent  could 
be  found  of  an  idiot  having  traversed  by  attorney,  although 
several  where  lunatics  had,  his  Lordship  directed  the  idiot 
to  appear  in  person,  and,  having  done  so,  leave  ^as  given 
to  traverse  (e). 

A  lunatic,  or  person  of  unsound  mind,  may  traverse  the 
inquisition,  either  in  person,  or,  with  the  Lord  Chancel- 
lor's permission,  by  attorney  (/);  he  may,  however,  be  re- 
quired to  appear  in  Court  in  person,  for  the  purpose  of 
being  examined  {g). 

The  private  examination  for  the  purpose  of  the  traverse 
is  merely  to  satisfy  the  Lord  Chancellor,  that  it  is  the  wish 
of  the  party  to  exercise  such  right,  which,  it  is  said,  can- 
not be  refused  (A).  Where  the  party  found  to  be  a  lunatic 
had  appeared  before  the  Lord  Chancellor,  and  claimed 
by  petition  the  right  to  traverse,  an  order  was  made  that 
he  should  be  at  liberty  to  do  so  (i).  And  where  the  lu- 
natic was  confined  in  prison  for  debt,  and  a  petition  to 
traverse  the  inquisition  had  been  presented,  the  Lord 
Chancellor  ordered  an  habeas  eorpusy  returnable  immedi- 

(b)  Ex  parte  Roberts,  3  Atk.  7.  (A)  Sherwood  ▼.   Sanderson,   19 

(c)  Skinner,  5.  Ves.  283;  Ex  parte  Feme,  5  Vet* 

(d)  Anon.  Mob.  Ch.  Rep.  71.  832. 

(e)  Smiihie's  case,  cited  3  Atk.  7.  (i)  In  re  Sir  O.  O.  P.  Turner,  24 
(/)  3  Atk.  7.  Feb.  1824. 

(g)  Ambl.  112. 
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ately,  to  issue  to  the  Marshal  of  the  King's  Bench,  to 
bring  the  lunatic  before  the  Chancellor  at  the  sitting  of  the 
Court  two  days  afterwards  (i). 

Where  a  party  had  been  found  a  hmatic  under  two  in- 
quisitions, the  Court  refused  to  allow  him  to  traverse  the 
second;  but  such  inquisitions,  not  being  conclusive,  may  be 
again  questioned  in  actions  at  law  or  by  suits  in  equity  (Q. 

The  heir  of  a  non  compos  cannot  traverse  the  inquisition 
after  his  death,  for  the  party  on  every  traverse  may  be  re* 
c]uired  to  appear  in  person.  Lord  Chancellor  Hardwicke 
observed,  "  a  trial  by  inspection  is  the  proper  trial  by  the 
Lord  Chancellor  as  to  the  person,  when  there  has  been  a 
solemn  trial  in  the  lifetime  of  the  lunatic,  who  is  bound, 
himself,  to  say,  that  after  his  death,  when  he  cannot  appear 
in  person,  and  cannot  be  inspected  by  the  jury,  it  should 
still  be  open  to  a  traverse  by  the  heir-at-law,  carries  a  great 
absurdity  with  it,  particularly  in  the  case  of  idiocy,  where 
the  Crown  grants  the  custody  and  profits  of  his  estate 
during  his  life'*  (m).  But  the  inquisition  of  a  coroner  find- 
ing a  party  yefo  de  %e  may  be  traversed  by  his  administrator, 
on  the  ground  that  the  party  was  of  non-sane  memory,  and 
that  the  coroner  had  reftised  to  receive  evidence  of  such 
fact  (fi). 

The  Lord  Chancellor  will  sometimes  discharge  a  com- 
mission and  inquisition  without  putting  the  party  to  the  ex- 
pense and  trouble  of  a  traverse  or  monsirans  de  droits  pro- 
vided, on  inspection  and  examination,  he  be  fully  convinced 
of  the  soundness  of  his  understanding.  And  the  party  may 
apply  either  personally  to  the  Chancellor  to  be  inspected, 
or  his  friends  may  sue  out  a  writ,  returnable  in  Chancery, 
for  that  purpose  (o). 


{k)  In  re  Sir  O.  O.  P.  Turner,  15  (o)  9  Rep.  31  a;  Bsc.  Abr.  tit. 

April,  1824.          -  Idiots  and  Lunatics,  (B) ;  Yin.  Abr. 

(I)  3  Atk«  184.    See  ante,  p.  63;  tit.  Lunatics,  (£.2.) ;  F.  N.  B.  233, 

post.  Chapters  ix.,  x.  ed.  1794 ;  Staundf.  de  Pr.  Reg.  86  ; 

(m)  In  re  Boberte,  3  Atk.  312.  Wingate's  Maxims,  US;  In  re  HeU, 

(n)  R^Ueyy.  OidJIeld,  Sir  T.ioneB,  3  Atk.  7,  635;  3  Bl.  Comm.  332. 

198;  S.  C,  2  Show.  199;  Skinn.  45.  See  anU,  p.  81,  and  poetf  Ch.  v. s.  11. 
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In  a  case,  where  it  appeared  that  a  party  who  had  been 
found  an  idiot  was  not  so,  all  former  proceedings  were  dis- 
charged (p). 

But  a  motion,  that  a  person  who  had  been  found  a  lima- 
tic,  and  since  recovered  his  understanding,  might  be  in- 
spected, and  make  a  settlement  of  his  estate,  was  refused; 
and  it  was  directed  that  such  settlement  should  be  made 
by  fine,  in  order  that  the  Judges  of  the  Court  of  Common 
Pleas  might  examine  the  party  (q). 

The  Crown  cannot  traverse  an  inquisition,  but  sl  melius 
inquirendum  may  be  granted  on  behalf  of  the  Crown ;  and 
if,  upon  the  melius  inquirendum,  it  be  found  for  the  Crown, 
the  party  may  traverse  the  inquest  (r). 

The  alienee  of  a  lunatic,  or  other  person  having  a  title  to, 
or  interest  in,  his  land,  may  traverse  an  inquisition  as  well 
as  the  lunatic  himself  («);  and,  if  both  the  lunatic  and  the 
alienee  traverse,  and  the  former  is  found  a  lunatic  at  the 
time  of  the  alienation,  the  alienee  is  bound  {t).  But  a  tra- 
verse taken  by  a  non  compos  will  not  bind  a  purchaser, 
unless  he  is  a  party  to,  or  consents  to  be  bound  by,  such 
proceeding  (v). 

Leave  to  traverse  is  sometimes  granted  upon  terms,  such 
as  upon  condition  that  some  third  person,  who  claims  under 
conveyances  from  the  party,  will  agree  to  be  bound  by  the 
event  of  the  traverse  (a?).  And  a  party  submitting  to  be 
bound  by  a  traverse,  and  afterwards  refusing  to  be  bound  by 
it,  is  guilty  of  a  contempt  of  Court  (^). 

A  person  who  has  entered  into  a  contract  with  a  non  com-- 
pos  for  the  purchase  of  any  portion  of  his  property,  is  such 
an  equitable  alienee  and  owner  thereof  as  will  give  him  a 
right  to  traverse  the  inquisition. 

The  petitioner,  as  having  an  interest  in'  respect  of  a  con- 

(p)  Darwin*8  case,  Ley.  25.  (Q  In  re  Roberts^  3  Atk.  312. 

{q)  Anon.  1  Vera.  155.  («)  Ex  parte  Roberts,  3  Atk.  7. 

(r)  8  Rep.  168  b;  In  re  Roberts,        (x)  See  BulL  N.  P.  212;  3  Atk. 

3  Atk.  6 ;  and  see  Knight  v.  Dtsples-  184. 
sis,  2  Yes.  sen.  555 ;  4  Madd.  313.  (y)  Ex  parte  Roberts,  3  Atk.  308 ; 

(s)  15  Vin.  Abr.  tit.  "  Lunatic,"  4  Bro.  C.  C.  238,  n. 
(L);  Skinn.  178. 
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tract  with  the  lunatic  for  the  purchase  of  two  adTOwsons, 
impeached  the  execution  of  the  commission,  and  prayed  that 
the  inquisition  might  be  quashed,  or  that  the  petitioner 
might  be  at  liberty  to  traverse.  Lord  Chancellor  Eldon  de- 
cided, that  a  person  who  had  become  the  bond  fide  owner 
in  equity  of  two  advowsons  under  a  contract,  was  a  party 
aggrieved  by  the  finding  of  the  jury,  and  had  a  right  to  tra* 
verse,  and  granted  leave  for  that  purpose  to  the  petitioner; 
the  issue  being,  whether  the  party  was  a  lunatic  at  the  time 
of  the  inquisition,  and  at  the  period  to  which  the  lunacy  was 
carried  back  and  since  («).  And  a  person  who  had  entered 
into  a  contract  with  another  person,  who  was  afterwards 
found  a  lunatic  from  a  period  antecedent  to  the  date  of  the 
contract,  was  allowed  to  traverse  the  inquisition  (a).  And 
in  one  case,  the  passing  of  a  decree  against  a  defendant  in  a 
suit  in  Chancery  was  stayed  for  the  purpose  of  giving  U- 
berty  to  the  defendant  to  traverse  an  inquisition  (6).  Sir 
William  Grant,  however,  is  reported  to  have  expressed  a 
doubt  in  a  case  where  the  alienation  was  overreached  by  an 
inquisition  finding  the  party  a  lunatic  with  lucid  intervals, 
whether  the  alienee,  relying  on  the  fact  that  the  contract  was 
executed  during  a  lucid  interval,  could  establish  that  fact  by 
a  traverse ;  an  issue  in  such  a  case  being  the  proper  and  ef- 
fectual remedy  (c). 

In  a  case  where  a  lady,  who  was  entitled  to  a  very  consi- 
derable fortune,  and  had  just  attained  the  age  of  twenty-one 
years,  but  who  was  represented  to  be  of  very  weak  and  in- 
firm mind,  had  been  carried  off  to  Flanders,  and  there  mar- 
ried by  a  gentleman;  and  the  lady  was  afterwards  found  a 
lunatic  under  a  commission  taken  out  by  her  mother.  Lord 
Chancellor  Thurlow  would  not  allow  the  husband  liberty  to 
traverse  the  inquisition,  thinking  that  the  way  in  which  he 
had  obtained  the  lady  precluded  him  from  being  entitled  to 
any  assistance  from  the  Court ;  and  that  the  lady  was  in  the 
most  proper  hands  under  the  care  of  her  mother,  whose  duty 
it  was  to  discuss  the  marriage  most  seriously,  and  to  see 

(»)  Ex  parte  HaU,  7  Vee.  260.        hurst  and  Others,  1  Ch.  Cas.  112. 
(a)  Ex  parte  Morley,  9  Ves.  478.        (c)  HaU  v.  Warren,  9  Ves.  605 ; 
(h)    Attorney-General   v.   Park-    md  see  Ex  parte  Feme,  5  V eh.  S32. 
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whether  she  could  not,  in  that  manner,  get  rid  of  the  gen- 
tleman's pretensions  (d). 

In  a  case,  where  a  petition  praying  leave  to  traverse 
an  inquisition  of  lunacy  was  presented  by  an  entire  stran- 
ger, without  any  interest,  and  an  objection  was  taken  upon 
that  ground,  and  because  no  reason  appeared  for  impeach- 
ing the  inquisition;  Lord  Chancellor  Eldon  said,  "  this  pe« 
titioner  does  not  qualify  himself  by  any  interest;  and  he  did 
not  recollect  any  instance,  in  which  the  Court  had  permitted 
a  mere  stranger  to  traverse  the  inquisition.  His  Lordship 
would  not  say,  without  further  consideration,  when  it  might 
be  necessary  to  decide  the  point,  whether  the  Court  would 
permit  it  or  not.  Whatever  might  be  the  rule  in  such  a 
case,  he  hoped  the  wisdom,  policy,  and  humanity  of  the  law, 
with  regard  to  these  unhappy  persons,  would  never  be  dis- 
appointed; his  own  experience  enabled  him  to  say,  the 
Court  had  not  been  in  the  habit  of  discouraging  any  fair 
and  reasonably  provident  application,  with  regard  to  the  si- 
tuation of  a  person  allowed  to  be  a  lunatic ;  if,  in  the  exe- 
cution of  the  commission,  he  is  more  pressed  than  a  tender 
and  humane  consideration  of  his  circumstances  authorise; 
as  of  a  person  not  allowed  to  be  a  lunatic,  but  made  the  ob* 
ject  of  a  commission.  The  present  petition,  as  far  as  his 
Lordship  could  perceive  upon  the  affidavits,  laid  no  founda- 
tion whatever  for  impeaching  the  commission  in  any  one  cir- 
cumstance that  took  place  at  the  period  of  the  finding  of  the 
jury;  the  petition  must  therefore  be  dismissed  with  costs,  it 
being  ill  founded  and  most  rashly  preferred  *'(«). 

Lord  Eldan  observed  in  another  case,  that  any  individuals, 
who  suppose  their  interests  affected  by  the  acts  which  the 
lunatic  has  done,  have  a  right  to  apply  to  the  Great  Seal  for 
leave  to  traverse  the  inquisition,  which  is  never  refused  in 
any  proper  case  {J  ). 

It  has  been  decided,  that  where  an  action  has  been  com- 
menced on  the  petty-bag  side  of  the  Court  of  Chancery, 
but  tried  in  the  Court  of  King's  Bench,  that  an  application 
for  a  new  trial  must  be  made  in  the  latter  Court,  which  is 

{d)  In  re  Fust,  1  Cox,  418.  (e)  Ex  parte  Ward,  6  Ves.  579. 

(/)  2  Wilson  &  Shaw,  520. 
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to  send  back  the  record  with  final  judgment  upon  itj  and 
therefore  the  objection  to  the  verdict  should  be  there  stat- 
ed(g). 

A  motion  for  a  new  trial  of  a  traverse  was  formerly  al- 
lowed to  be  made  in  the  Court  of  King's  Bench;  dius, 
where  a  defendant  had  been  prevented  by  illness  from  attend- 
ing  the  trial  of  a  traverse,  and,  in  consequence  of  no  de- 
fence having  been  madCi  the  jury  had  found  in  fiivour  of 
the  inquest,  the  Court  of  King's  Bench  granted  a  new  trial, 
in  order  that  the  second  jury  might  have  an  inspection  of 
die  alleged  lunatic,  and  not  be  left  to  judge  upon  less  evi- 
dence than  was  hud  before  the  former  jury  (h)*  The  de- 
fendant, after  the  trial  of  the  first  traverse,  applied  to  Lord 
Chancellor  Hardwieie  to  direct  a  new  trial  at  the  bar  of  the 
Court  of  King's  Bench;  which  was  reftised:  but  on  applica- 
tion to  that  Court,  and  on  payment  of  the  costs  of  the  trial 
of  the  former  traverse,  a  trial  at  bar  was  granted  (j). 

Power  is  now  given  to  the  Lord  Chancellor,  when  dissa> 
tisfied  with  any  verdict  returned  upon  any  traverse,  to  di- 
rect one  or  more  new  trial  or  trials,  as  is  usual  in  cases  of 
issues  directed  by  the  Court  of  Chancery  (k).  And  there- 
fore, it  should  seem  that,  after  the  trial  of  a  traverse,  the  ap- 
plication for  anew  trial  should  be  made,  in  the  first  instance, 
in  the  Court  of  Chancery,  as  in  cases  where  it  has  direct- 
ed trials  of  issues;  and  as  well  where  the  objection  relates 
to  the  admbsibility  of  evidence  as  to  other  points* 

The  uniform  practice  of  the  Court  of  Chancery  has  been, 
whenever  an  action  has  been  directed  by  it,  that  the  appli- 
cation for  a  new  trial  should  be  made  to  the  Court  of  kw 
which  has  tried  the  action,  till  that  Court  is  satisfied  with 
the  verdict;  though  it  is  otherwise  with  an  issue,  in  which 
case  the  motion  for  a  new  trial  is  to  be  made  in  the  Court 
of  Chancery  (Z). 

(Sl)  Ex  parte  Baker,  1  Cox,  C.  C.  May,  1744. 

418.     See  Frater  v.  Lloifd,  19  Yes.  {k)  6  Geo.  4,  c  53,  i.  3. 

317 ;  Bex  v.  Knox,  Coop.  C.  C.  98.  (/)    £x  parte  KemmgUmj  Coop. 

(A)  Bex  V.  Bebertty  2  Str.  1208.  C.  C.  96;  Bowker  v.  Nixom,  6  Taunt. 

(f)  In  re  BoherU,  4  April  and  23  444.  See  4  Maulc  &  Selw.  196. 
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But  if  the  Lord  Chancellor  should  refuse  to  grant  a  new 
trial,  there  does  not  appear  any  reason,  why  an  application 
for  that  purpose  should  not  be  made  to,  and  granted  by, 
the  Court  of  King's  Bench,  as  the  statute  6  Geo.  4,  c.  58, 
contains  no  express  words  depriving  that  Court  of  the 
power  which  it  previously  exercised  in  such  cases. 

Before  the  passing  of  the  statute  6  Geo.  4,  c.  53,  if,  upon 
the  trialof  a  traverse,  the  jury  returned  an  improper  and  irre- 
gular verdict,  the  practice  was  to  supersede  the  commission. 
Thus,  where  upon  a  trial  of  a  traverse,  the  jury  found  the  par- 
ty a  lunatic  at  the  time  of  her  marriage,  and  at  the  period 
of  the  inquisition;  but  that  she  was  of  sound  mind  when  the 
jury  returned  the  verdict.  The  husband  preferred  a  peti- 
tion on  behalf  of  himself  and  his  wife,  praying  that  the 
commission,  inquisition,  and  other  proceedings,  might  be 
set  aside  and  vacated.  Lord  Chancellor  Rosslyn  said, 
**  he  had  great  doubt  whether  an  instance  could  be  found  of 
such  a  double  issue  upon  the  traverse  as  that;  the  issue 
being,  whether  she  was  a  lunatic  at  the  time  of  the  inquisi- 
tion, and  still  was  a  lunatic.  It  did  not  appear  that  the  jury 
had  any  right  to  find  her  a  lunatic  when  she  was  married. 
The  inquisition  did  not  state  her  to  have  been  a  lunatic  at 
the  time  of  the  marriage;  there  was  no  such  allegation  upon 
it.  No  other  order  can  be  made  than  to  supersede  the  com- 
mission; which  was  accordingly  done"  (m). 

The  statutes  of  the  8th  and  18th  Hen.  6,  direct  a  month  to 
elapse  between  the  return  of  the  inquisition  and  the  grant  of 
the  custody  of  the  estate,  that  the  party  may  come  in  and  ten- 
der a  traverse.  And  it  seems,  that  if  the  grant  is  made  before 
the  expiration  of  the  month,  it  is  void  (n).  In  case  a  tra- 
verse be  tendered,  the  grant  of  the  custody  will  generaUy 
be  suspended,  at  least  until  further  order;  for,  if  upon  the 
trial  of  the  traverse  the  party  be  found  compos  mentis^  the 
property  cannot  be  taken.  And  therefore,  where  leave  to 
traverse  an  inquisition  had  been  granted,  the  Court  refused 
to  confirm  the  Master's  report  approving  of  committees  (o). 

'   (m)  Ex  parte  Feme,  5  Ves.  832.        (o)    Ex  parte   Wragg^  Ex  parte 

(»)  Fratier  v.  Progers,  Skinn.  1 78.    Fernet  5  Ves.  450. 
See  3  Atk.  7,  ante,  pp.  76,  77. 
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In  a  caae  of  an  inquisition  finding  a  party  an  idiot»  which 
Lord  Chancellor  King  thought  a  hard  case^  he  would  not 
grant  the  custody  without  giving  leave  to  traverse  the  in- 
quisition (p).  And  it  seems,  that,  formerly,  it  was  a  common 
practice  to  suspend  the  grant  of  the  custody,  in  order  to 
give  an  opportunity  of  traversing  (9),  particularly  where  the 
party,  upon  the  second  inspection,  appeared  to  be  in  an  im- 
proved state  of  mind  (r).  But,  in  a  recent  case,  the  Master's 
report  as  to  the  appointment  of  committees  was  confirmed, 
they  being  willing  to  act  at  their  own  expense,  in  case  the 
traverse,  which  was  pending,  succeeded  (s). 

Before  the  statute  6  Greo.  4,  c.  53,  in  case  the  Crown  had 
not  taken  possession  of  the  property,  the  traverse  would  pre- 
vent its  being  taken;  and  if  successful,  the  Lord  Chancellor 
had  no  authority  to  order  costs  to  be  paid  out  of  the  estate 
of  the  non  compos.  Thus,  where  a  party  had  been  found 
a  lunatic  under  a  commission,  and,  upon  the  trial  of  a  tra- 
verse of  the  inquisition,  the  jury  returned  an  irregular  ver- 
dict, in  consequence  of  which  the  commission  was  supersed- 
ed; when  the  persons  who  had  prosecuted  it  appUed  for 
their  costs,  as  they  had  established  the  lunacy,  and  were  not 
accountable  for  the  irregular  conduct  of  the  jury;  Lord 
Chancellor  Rosslyn  held,  that  he  had  no  jurisdiction  to  give 
costs,  there  being  no  fund  over  which  he  had  power,  as  the 
lands  and  goods  of  the  lunatic  had  never  come  into  the 
hands  of  the  Crown  (/). 

Where  the  jury  under  the  commission  has  determined 
that  the  object  of  it  is  of  unsound  mind,  the  consequence  is, 
that  the  person  who  has  authority  to  issue  the  commission  is 
bound  to  make  a  grant  of  the  custody  of  the  person  and  es- 
tate; yet  it  is  clear,  that  a  person  found  by  the  inquisition 
to  be  of  unsound  mind,  has  an  absolute  right  to  require  the 
farther  proceeding  of  a  traverse.  No  grant,  therefore,  of 
the  custody  could  formerly  be  made,  pending  the  traverse; 
and  the  Court,  if  there  was  no  fund  in  its  hands,  could  not 
make  an  order  as  to  the  costs  of  the  commission.    When 

(p)  Ex  parte  Smithy  3  Atk.  185.  («)  In  re  Sir  O.  O.  P.  Turner,  15 

iq)  3  Atk.  7.  Apifl,  1824. 

(r)  Ibid.  (0  E»  parte  Feme,  5  Ves.  833. 
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the  determination  of  the  party  to  traverse  is  known,  the 
Lord  Chancellor  is  bound  to  put  the  soundness  of  the  ver- 
dict in  that  course  of  inquiry;  in  the  interval,  every  thing 
with  regard  to  the  dominion  over  the  property  or  the  person 
was  formerly  stopped ;  and  the  consequence  was,  mat  it  was 
impossible  to  make  any  order  about  costs,  as  there  was  no 
fund  upon  which  it  could  attach.  But,  in  a  case  where  a 
lady,  who  was  plaintiff  in  a  cause  pending  in  the  Court  of 
Chancery,  and  entitled  to  funds  in  that  Court,  had  been 
found  by  inquisition  to  be  of  unsound  mind,  and,  on  the  pe- 
tition of  some  of  her  friends,  liberty  to  traverse  the  inquisi- 
tion had  been  granted,  and  the  parties  who  prosecuted  the 
commission  applied  to  the  Court  for  their  costs,  which  was 
opposed  by  the  next  of  kin  of  the  lunatic,  because  no  com- 
mittee had  been  appointed,  and  leave  to  traverse  had  been 
granted.  As  the  Court,  in  that  case,  distinguished  from  its 
jurisdiction  in  lunacy,  had  in  its  possession  a  fund  which 
could  be  appropriated  to  the  payment  of  these  costs,  Lord 
Chancellor  Eldon^  acting  on  the  principles  by  which  he  was 
guided  as  to  persons  in  a  state  of  incapacity,  though  not  ob- 
jects of  a  commission  of  limacy,  and  being  satisfied  that  the 
proceedings  which  had  been  taken  were  for  the  benefit  of 
the  party,  pronounced  an  order  for  the  costs,  desiring  to  be 
distinctly  understood,  as  by  no  means  thinking  the  costs 
of  the  traverse  of  course;  that,  on  the  contrary,  there  might 
be  many  instances  of  persons  permitted  to  traverse,  who 
would  have  no  right  to  costs ;  but  the  lunatic  having  been 
permitte4  to  traverse  after  a  personal  examination,  the  costs 
of  the  traverse  hiust  be  allowed  {u)» 

In  a  case  where  a  commission  was  superseded  on  the 
subsequent  recovery  of  the  lunatic,  and  no  committee  had 
been  appointed,  it  was  held,  that  no  order  for  payment  of 
costs  could  be  made,  as  there  was  no  fund  on  which  the  or- 
der could  attach;  and  that  the  solicitor  must  look  for  his  in- 
demnity to  the  person  by  whom  he  was  employed  {u>). 

The  Court  will  sometimes,  where  the  lunacy  of  a  person 

{u)  Sherwood  v.  Sanderton,  19  Ves.  280 ;  S.  C.  Coop.  C.  C.  108. 
(w)  Ex  parU  Glover,  1  Mer.  269. 
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is  in  question,  interpose,  by  making  a  proyiuonal  order  for 
the  care  and  custody  of  bis  estate,  until  tbe  lunacy  sball  be 
finally  determined  (x). 

The  Court  will  protect  the  property  of  a  supposed  lunatic, 
in  the  interval  between  the  presenting  of  a  petition  for  a 
commission  of  lunacy  and  the  finding  of  the  jury;  but  it 
ought  at  the  same  time  to  take  care  that  ample  means  for 
resisting  the  commission  be  furnished  to  those  who  act  in 
the  inquiry  on  behalf  of  the  alleged  lunatic. 

In  one  case,  where  a  commission  of  lunacy  had  issued,  but 
had  not  been  executed,  an  order  was  made  by  the  Lord 
Chancellor  to  restrain  the  wife  of  the  supposed  lunatic,  and 
all  other  persons  in  whose  custody  or  power  the  personal  es- 
tate and  effects  of  the  lunatic  were,  firom  selling  or  disposing 
of  the  same,  or  in  any  way  converting  the  same  to  their  own 
use,  and  from  parting  with  the  possession  of  the  same,  until 
order  to  the  contrary;  and  it  was  ordered,  that,  leaving  a 
copy  of  such  order  at  the  dwelling-house  of  tbe  supposed 
lunatic  should  be  good  service  (y). 

And  in  another  case,  where  a  petition  for  a  commbsion 
only  had  been  presented,  certain  parties  were  restrained 
from  interfering  in  any  manner  with  the  concerns  of  the 
supposed  lunatic  («). 

An  order  for  appointing  committees  ad  interim  of  a  parti- 
cular estate  of  the  lunatic  was  made,  and  a  reference  was 
directed  to  the  Master,  to  inquire  whether  any  steps  should 
be  taken,  either  at  law  or  in  equity,  to  prevent  the  sale  of 
effects  belonging  to  the  lunatic,  under  an  execution  which 
had  issued  against  them  (a). 

Where  a  party  against  whom  a  commission  had  issued, 
prayed  that  it  might  be  quashed,  it  was  ordered  that  the 
commission  should  be  executed  at  the  end  of  three  weeks, 
and  not  sooner,  after  the  brother  of  the  supposed  lunatic 
should  have  advanced  to  his  solicitor,  out  of  the  property  of 
the  alleged  lunatic,  the  sum  of  1 500/.  (&)• 

(jr)  In  re  ffeli,  3  Atk.  635;  ante,        (a)  In  re  Sir  O.  O.  P.  Iktmer,  23 

pp.  60,  61.  Dec.  1823. 
.    (y)  In  re  King,  15  Jan.  1827.  {b)  In  re  Baker,  24  April,  1815. 

(x)  In  re  Galloway,  28  July,  1827. 
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By  the  statute  G  Geo.  4,  c.  53,  s.  4,  it  is  provided,  ''  that 
the  person  intrusted,  by  the  King's  sign  manual,  with  the 
care  and  commitment  of  the  custody  of  the  persons  and  es- 
tates of  lunatics,  after  the  return  of  any  inquisition,  and  not- 
withstanding any  petition  or  order  which  may  be  depending, 
relating  to  a  traverse  of  such  inquisition,  may  make  such 
orders  relative  to  the  custody  and  commitment  of  the  per- 
sons, and  the  commitment,  management,  and  application  of 
the  estates  and  effects  of  any  persons  who  shall  have  been 
found  lunatic,  idiot,  or  of  unsound  mind,  by  any  such  inqui- 
sition as  he  shall  think  necessary  or  proper;  and  all  acts,  mat- 
ters, and  things  which  shall  have  been  done  by  any  persons 
appointed  committees  of  the  persons  or  estates  of  the  persons 
found  lunatic,  idiot,  or  of  unsound  mind,  as  aforesaid,  or  by 
any  other  person  or  persons,  shall  be  and  are  thereby  declared 
as  valid  and  effectual;  and  such  committees  and  other  persons 
respectively  are  indemnified  in  respect  of  such  acts,  matters, 
and  things,  against  all  actions,  suits,  and  proceedings,  da- 
mages, costs,  and  expenses  to  be  brought,  commenced,  or 
recovered  by  the  person  or  persons  so  found  lunatic,  idiot, 
or  of  unsound  mind,  as  fully  and  effectually  as  if  such  inqui- 
sition had  not  been  traversable,  but  no  further  or  otherwise.'* 

in  one  case  it  was  ordered,  that  the  custody  of  the  per- 
son of  a  lunatic,  ad  interim,  should  be  granted  to  his  sister, 
and  that  a  gentleman  should  be  appointed  the  receiver  of  the 
estate  of  the  lunatic,  ad  interim,  if  he  would  accept  the  of- 
fice, and  give  security  to  account,  to  be  allowed  by  the  Mas- 
ter (c). 

In  another  case,  on  the  petition  of  the  lunatic,  it  was  or- 
dered, that  the  committees  of  the  estate  should  pay  to  the 
lunatic's  solicitor  the  sum  of  money  he  required  for  the  pur- 
pose of  trying  the  traverse,  on  his  undertliking  to  apply  the 
same,  or  a  sufficient  part  thereof,  in  the  necessary  expenses 
of  the  traverse,  and  to  account  for  such  money  before  the 
Master;  and  that  the  committees  should  be  at  liberty  to  op- 
pose the  traverse ;  and  that  the  lunatic  should  be  at  liberty 
to  appear  on  the  trial  of  the  traverse  (d), 

(c)  In  re  Frank,  11  Aug.  1825. 
(d)  In  re  Sir  G.  O.  P.  Turner,  27  June,  1826. 
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Again  f  on  the  petition  of  the  Bister^  next  of  kin  and  heir- 
ess-at^law  of  a  lunatic^  an  order  was  made  for  granting  the 
care  and  custody  of  the  lunatic  to  the  petitioner^  until  a 
committee  of  the  person  should  have  been  appointed;  and 
for  delivery  of  the  lunatic  to  the  petitioner;  and  for  restrain- 
iDg  certain  persons  from  visiting  or  interfering  with  the  per- 
son of  the  lunatic  without  the  Lord  Chancellor*s  order  (e). 

Where  a  petition  to  traverse  the  inquisition  had  been  pre- 
sentedy  and  an  immediate  reference  to  the  Master  for  ap- 
pointment of  committees  could  not  be  obtained ;  on  the  peti* 
tion  of  the  heir-at-law  of  a  lunatic,  it  was  ordered  that  the 
lunatic  should  be  removed  to  a  particular  place,  and  that 
the  petitioner  should  be  at  liberty  to  adopt  such  means  as 
two  physicians  should  approve,  for  the  due  care  of  the  per- 
son of  the  lunatic,  until  the  appointment  of  the  committees 
of  his  person  and  estate,  as  thereinafter  directed;  and  it  was 
referred  to  the  Master,  sitting  during  the  vacation,  to  ap- 
point proper  persons  (not  the  petitioner)  to  be  the  commit- 
tees of  the  person  of  the  lunatic  ad  itUerim/  and  that  such 
committees,  when  appointed,  should  act  under  the  direction 
of  the  physicians,  with  respect  to  the  care  of  the  person  of 
the  lunatic,  until  a  permanent  committee  should  be  appoint- 
ed, or  until  further  order;  and  it  was  also  referred  to  the 
Master  to  appoint  proper  persons  to  be  committees  of  the 
estate  of  the  lunatic  ad  interim,  such  persons  giving  such  se- 
curity as  the  Master  should  approve,  and  the  circumstances 
of  the  case  might  require ;  and  such  committees  of  the  estate 
and  effects  of  the  lunatic  ad  interim  were  also  ordered  duly 
to  account  for  the  same,  until  a  permanent  committee  should 
be  appointed,  or  until  further  order  (^'), 

(e)  In  re  Chapman^  alias  Dunn,  1  Aug.  1829. 
{f)Inre  Brand,  11  Sept.  1830. 
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CHAPTER  V. 

OF  THE  COMMITTEES  OP  THE  PERSONS  AND  ESTATES  OF 

LUNATICS. 


SECTION  I. 

Of  the  Appointment  of  Committees, 

M.  HE  regular  course  pursued  upon  the  return  of  the  in« 
quisition,  where  there  is  no  traverse,  or  after  the  trial  of  a 
traverse  upon  which  the  party  is  found  to  be  a  lunatic  or 
of  unsound  mind,  is,  for  the  Lord  Chancellor,  by  letters  pa- 
tent under  the  Great  Seal,  to  conunit  to  one  or  more  person 
or  persons,  during  pleasure,  the  custody  of  the  person  and 
management  of  the  property  of  the  lunatic,  with  a  reason- 
able  allowance  out  of  his  estate  for  the  miuntenance  of  him 
and  his  fiimily  (a). 

The  custody  of  lunatics  being  a  branch  of  the  King's 
prerogative,  the  appointment  of  the  committees  must  ne- 
cessarily be  in  the  discretion  of  the  person  to  whom  that 
branch  of  the  prerogative  is  intrusted;  and  to  whom  there- 
fore the  application  for  the  appointment  of  committees 
must  be  made.  There  is  no  instance  where  a  party 
has  been  found  a  lunatic  imder  a  commission,  in  which  the 

(a)  See  tbe  fonn  of  the  grant  in  370;  and  a  copy  of  a  similar  grant, 

the  Appendix;  there  are  some  forma  in  the  16  Car.  2,  will  he. found  in 

of  old  grants  of  idiots  and  lunatics  Haigraye's  MSS.  in  the  British  Mo- 

and  their  estates,  in  West's  SymhoL  seum.  No.  292. 
part  1,  sections  865,  868,  369  ttid 
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Court  of  Chancery  has  interfered  in  such  appointment  (6). 
In  the  exercise  of  the  discretion  given  to  the  person 
intrusted  with  the  execution  of  this  branch  of  the  prero- 
gative,  certain  rules  have  been  regarded  as  best  calculated 
to  protect  the  person  and  interests  of  the  unfortunate  lunatic. 
"To  prevent  sinister  practices,**  says  Sir  JViltiam  Black' 
sione  (c)»  **  the  next  heir  is  seldom  permitted  to  be  committee 
of  the  person  of  the  lunatic,  because  it  is  his  interest  that 
the  party  should  die.  But  it  hath  been  said  that  there 
lies  not  the  same  objection  against  the  next  of  kin,  for  it  is 
his  interest  to  preserve  the  lunatic's  life,  in  order  to  in- 
crease the  personal  estate  by  savings,  which  he  or  his  family 
may  be  entitled  to  enjoy ;  the  heir  is,  therefore,  generally 
made  the  manager  of  the  estate,  it  being  clearly  his  interest 
by  good  management  to  keep  it  in  condition,  accountable, 
however,  to  the  Court  of  Chancery,  and  to  the  non  compos 
himself  if  he  recover,  or  otherwise  to  his  administrators.'* 

Lord  Chancellor  Macclesfield  very  much  disapproved  of 
the  rule  of  our  law,  which  gives  the  guardianship  in  socage 
to  the  next  of  kin  to  whom  the  land  cannot  descend.  He 
would  not  allow  the  exclusion  of  the  heir  to  the  land  to  be 
founded  in  reason,  but  deemed  it  the  offspring  of  barbarous 
times  and  the  effect  of  a  cruel  presumption.  Therefore, 
when  he  was  applied  to,  on  a  like  principle,  for  an  order  to 
remove  a  lunatic  from  the  custody  of  Mr.  Justice  Dormer, 
who  was  the  lunatic's  uncle,  and  entitled  to  his  estate  as  the 
person  next  in  remainder,  and  who  had,  with  the  consent  of 
the  nominal  committee  of  the  lunatic's  person,  taken  care  of 
him  for  many  years,  and  treated  him  with  the  greatest  ten* 
demess ;  his  Lordship  refused  to  make  such  m  order  (d). 
But  notwithstanding  this  censure  by  one  most  deservedly 
of  high  authority,  the  rule  of  our  law  in  respect  to  guard- 
ianship in  socage,  considered  as  one  settling  the  right 
by  nearness  of  blood  without  regard  to  personal  quali- 
fications, which  was  the  point  of  view  in  which  Lord 
Coke   and  those   he    follows  extolled  it,   is   surely    very 

(b)  Murray  v.  Frank,  2  Dick.  555.  (c)  1  BI.  Comm.  305. 

(rf)  Dormer*i  case,  2  P.  Wms.  2(52. 
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defensible ;  for  it  gives  the  custody  of  the  infant*8  person  to 
those  who  in  point  of  nearness  of  blood  have  equal  preten- 
sions to  the  trust,  without  the  same  temptation  in  point  of 
interest  to  abuse  it  {e). 

The  old  rule,  however,  has  not  been  adhered  to  for  a  great 
length  of  time;  and  therefore,  Lord  Chancellor  Eldon,  in  a 
case  where  a  petitioner  (being  brother  of  the  half-blood  of 
a  lunatic,  and  entitled  in  remainder  to  his  real  estate,  and 
having  been  appointed  committee  of  the  real  estate  of  the 
lunatic,)  had  objected  to  being  appointed  committee  of  the 
person,  under  a  conception  that  the  appointment  would 
be  against  the  practice  under  the  old  rule,  but  afterwards 
applied  to  be  appointed  committee  of  the  person,  made  an 
order  for  that  purpose  (/). 

The  usual  course  is  for  the  Lord  Chancellor,  on  petition, 
to  refer  it  to  one  of  the  Masters  of  the  Court  of  Chancery, 
to  inquire  and  certify  who  are  the  most  fit  and  proper  per- 
sons to  be  appointed  the  committees  of  the  person  and  estate 
of  the  lunatic,  and  who  are  his  heirs-at-law  and  next  of  kin, 
to  whom  due  notice  of  attending  the  Master  is  directed  to 
be  given.  The  principle  which  leads  the  Court  to  call  for 
the  next  of  kin  and  the  heir-at-law  of  lunatics,  is,  to  receive 
from  the  persons  probably  entitled  that  assistance  in  the 
protection  of  the  property,  which  persons  having  such  ex- 
pectant rights  will  be  likely  to  afford,  and  not  for  the  pur- 
pose of  trying  their  title.  But  the  report  of  the  Master  is 
not  considered  conclusive,  for  the  parties  may  not  choose 
to  put  themselves  to  the  expense  of  trying  their  rights  of 
representation,  which  may  turn  out  to  be  worth  nothing  (g). 
After  the  Master  has  made  his  report,  approving  of  the 
persons  proposed  as  committees,  and  finding  who  is  the 
heir-at-law  and  next  of  kin  of  the  lunatic,  the  persons 
who  are  selected  for  committees  must  then  present  a 
petition  for  having  the  Master*s  report  confirmed,  and 
praying  that  they  may  be  appointed  committees  of  the 
person   and    estate    of  the    lunatic,    and    that    the   care 

(e)  Co.  Litt.  88,  note'(ft),  by  Har-    590. 
grave.  (ff)  Ex  parte   Clarke,   Jac.  Rep. 

{/)  Ex  parte  Coakayne,  7   Ves.    589;  19Vea.  123. 
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and  custcKly  of  his  person  and  estate  may  be  granted 
to  them  upon  their  giving  the  usual  security ;  and  that  it 
may  be  referred  back  to  the  Master  to  inquire  into  the  na- 
ture and  amount  of  the  lunatic's  property,  and  to  settle 
a  proper  annual  sum  to  be  allowed  thereout  for  his  main- 
tenance and  support;  and  it  is  usually  further  prayed, 
that  the  committees  may  be  at  liberty  out  of  the  lunatic's 
property  to  pay  theif  costs  of  the  inquiry  before  the  Mas- 
ter,  and  of  the  application  to  the  Court;  and  that  such  costs 
may  be  taxed  and  allowed  to  the  committees  on  passing 
their  accounts  before  the  Master. 

If  any  persons  are  dissatisfied  with,  or  object  to,  the  com- 
mittees appointed  by  the  Master,  they  may  present  a  peti- 
tion to  the  Lord  Chancellor,  praying  that  the  Master's  re- 
port may  not  be  confirmed,  or  that  other  persons  may  be 
appointed  committees,  or  that  the  Master  may  be  directed 
to  review  his  report.  And  the  Court,  upon  hearing  such 
petitions,  will  either  decide  the  matter  at  once,  or  refer  it 
back  to  the  Master  to  review  his  report  generally,  or  to 
take  the  particular  objections  of  the  parties  into  considera- 
tion (A). 

On  the  petition  of  the  heir-at-law  of  the  lunatic 
against  the  confirmation  of  the  Master's  report  appointing 
committees  of  the  estates,  it  was  referred  back  to  the 
Master  to  review  his  report  as  to  the  approval  of  such  com- 
mittees ;  and  in  so  doing  the  Master  was  directed  to  take 
into  consideration  the  objection  to  the  proposed  committees, 
on  account  of  their  respective  distances  from  the  estates  af 
the  lunatic,  and  their  being  recommended  by  his  mother, 
who  had  other  children  by  the  same  father  bom  before 
marriage ;  and  the  objection  to  the  committee  proposed  by 
the  heir,  on  account  of  his  connection  with  the  solicitor  of 
the  heir-at-law,  and  his  situation  as  receiver  to  numerous 
estates  under  the  management  of  the  Court  of  Chancery  (t). 

In  some  cases,  where  the  lunatic's  property  is  very  small, 
the  Court  will,  on  application,  supported  by  satisfactory  evi- 
dence»  appoint  committees  without  the  usual  reference  to 

(/i)  Sec  forms  of  such  petitions  in  the  Appendix, 
(i)  In  re  Miles,  17  Jan.  1831, 
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the  Master.  An  application  was  made  by  the  sister  of  a 
lunatic  and  her  husband,  that  she  might  be  appointed  com- 
mittee of  the  lunatic's  person  and  estate;  and  that,  to  save 
expense,  the  appointment  might  be  made  by  the  Court  in 
the  first  instance,  without  a  reference  to  the  Master.  It 
appeared  by  affidavit,  that  the  lunatic's  fortune  consisted  of 
a  messuage  of  the  yearly  value  of  251,^  of  350/.  stock  in  the 
3/.  per  cent.  Consols,  and  of  household  furniture  and  other 
effects,  and  debts  due  to  him,  to  the  amount  of  90/.  more. 
The  Lord  Chancellor  granted  the  application  (k). 

In  another  case,  where  it  was  stated  that  the  whole  of  the 
property  of  the  lunatic  was  totally  inadequate  to  defiray  the 
expense  of  the  care  and  maintenance  of  the  lunatic  and  her 
children,  and  that  it  was  therefore  desirable  that  the  usual 
proceedings  and  inquiries  relating  to  the  property  and  the 
appointment  of  the  committees  might  be  dispensed  with;  it 
was  ordered  that  the  custody  of  the  lunatic  should  be  granted 
to  the  petitioner  on  his  giving  the  usual  security  to  account, 
and  that  the  dividends  of  the  stock  belonging  to  the  lunatic 
should  be  paid  to  the  committee  of  the  estate  on  his  pro- 
ducing the  grant  thereof,  and  applied  in  the  maintenance  of 
the  lunatic  (/). 

On  the  death  of  one  of  the  committees  of  a  lunatic,  where 
his  property  was  very  small,  a  new  committee  was  appointed 
without  the  usual  reference  to  the  Master,  and  the  old  main- 
tenance ordered  to  be  continued  (m). 

Where  a  person  has  been  found  a  lunatic  or  of  unsound 
mind,  by  an  inquisition  taken  in  Ireland,  and  a  transcript  of 
it  has  been  transmitted  to  the  Court  of  Chancery  in  Eng- 
land, committees  of  the  estate  in  England  may  be  appointed 
without  any  inquisition  taken  there.  Thus,  where  it  ap- 
peared by  a  petition,  that,  by  an  inquisition  taken  on  a  com- 
mission issued  under  the  Great  Seal  of  Ireland,  a  party  had 
been  found  of  imsound  mind,  and  incapable  of  managing  his 
own  affairs;  that  the  said  lunatic  was  resident  in  Ireland, 
and  possessed  of  a  freehold  and  leasehold  estate  in  Lincoln- 

(k)  Ex  parte  Farrow,  In  re  (m)  Ex  parte  Pichardy  3  Ves.  & 
Adams,  1  Rubs.  &  Mjrlne,  112.  Bea.  127;  In  re  Lacy,  April,  1808. 

(/)  In  re  Morris,  6  May,  1826. 
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shire,  bul  that  no  commission  of  lunacy  had  issued  against 
the  party  in  England ;  and  that  a  transcript  of  the  record  of 
the  inquisition  in  Ireland  had  been,  by  order  of  the  Lord 
Chancellor  of  Ireland,  transmitted  to  the  Chancery  of  Great 
Britain,  and  duly  entered  of  record  in  pursuance  of  the  Act 
9  Geo.  4,  c.  78,  s«  3  (n) — It  was  referred  to  the  Master  to 
inquire  and  certify  who  weie  the  most  fit  persons  to  be  ap- 
pointed  committees  of  the  lunatic's  estate  mentioned  in  the 
petition,  pr  elsewhere  in  Great  Britain  (o). 

On  the  confirroatim  of  the  Master's  report,  approving  of 
c<»unittee8,  it  was  ordered  that  the  care  and  management  of 
the  lunatic's  estate  in  Lincolnshire  and  elsewhere  in  Great 
Britain  should  be  granted  to  the  petitioner,  on  his  giving 
security;  and  a  reference  as  to  maintenance  was  directed 
at  the  same  time  (p). 

It  appears  that  in  one  case,  where  a  person  who  had  been 
found  a  lunatic  petitioned  to  supersede  the  commission,  on 
the  ground  that  he  enjoyed  perfect  and  constant  sanity  of 
mind,  the  commission  was  not  8iq>erseded,  but  the  party  was 
permitted  to  have  the  care  and  management  of  his  estates 
for  several  years;  and  upon  his  again  becoming  disordered 
in  his  senses,  a  cQswittee  was  appointed  of  his  person  and 
estate  (g). 

The  Chancellor  being  himself  a  stranger  to  the  private 
connections  of  individuals,  allows  those  who  are  concerned 
in  prosecuting  the  commission,  or  are  connected  with  the 
lunatJM:  by  the  ties  of  consanguinity,  or  have  a  vested  or  pre- 
sumptive interest  in  his  property,  to  propose  committees  be- 
fore the  Master;  and  they  are  generally  reimbursed  their 
expenses  out  of  the  estate. 

A  caveat  may  be  entered  in  th/e  office  of  the  Secretary  of 
lunatics  against  the  appointment  of  committees:  and  then  the 
Chancellor  will  not  pronounce  an  order,  unless  notice  has 

(n)  Thij  fltotute  was  rq>ealed  by  (o)  In  re  Newport,  22  Dec.  1828. 

statute  11  Geo.  4  &  1  WilL  4,  c.  (p)  In  re  Nfiuiport,  21  Feb.  1829. 

65,  but  re-enacted  by  the  41  st  aec-  (q)  Ex  parte  Fermor,  In  re  Er- 

tion  of  the  latter  act.    See  antfi^  pp.  rington,  Jac.  Rep.  404. 
21,22. 
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been  given  to  the  solicitor  or  party  by  whom  or  on  whose 
behalf  the  caveat  was  entered,  of  the  hearing  of  the  pe- 
tition (r). 

In  a  case  where  a  petition  for  the  appointment  of  commit- 
tees of  the  person  and  estate  of  a  lunatic  had  been  present- 
ed, and  a  caveat  had  been  entered  against  such  appoint- 
ment, an  order  was  made,  on  the  petition  of  the  co-heiresses 
and  three  of  the  next  of  kin  of  the  lunatic,  that  they 
should  be  at  liberty  to  carry  in  proposals  before  the  Master 
for  the  appointment  of  the  committees  of  the  person  and  es- 
tate,  and  that  they  should  have  notice  of  all  other  proposals 
to  be  carried  into  the  Master's  office,  and  the  proceedings  to 
be  had  thereon  for  that  purpose  (s). 

The  Master  is  sometimes  directed  to  make  a  separate  re- 
port as  to  the  committee  of  the  person  and  estate  (/).  In 
case  the  Master  has  approved  of  improper  persons  as  com- 
mittees, the  Lord  Chancellor,  on  application,  will  direct 
him  to  review  his  report  (ti),  or  will  appoint  others,  with- 
out requiring  the  Master  to  review  his  report  (v). 

An  appeal  against  an  appointment  of  a  committee  by  the 
Lord  Chancellor,  may  be  made  to  the  King  in  council  (tr). 
But  the  previous  proceedings  on  the  commission,  to  inquire 
whether  or  no  the  party  be  non  compos,  are  on  the  law  side 
of  the  Court  of  Chancery,  and  can  be  only  redressed,  if  er- 
roneous«  by  writ  of  error  in  the  regular  course  of  law  (x). 

The  power  of  the  Chancellor  to  appoint  committees  can- 
not be  controlled  by  a  testamentary  devise  of  the  custody; 
except  in  the  case  of  a  father  appointing  a  guardian  to  his 
child,  a  non  compos  under  the  age  of  twenty-one  years,  un- 
til he  attain  that  age  (y). 

When  two  or  more  persons  are  appointed  committees, 

(r)  In  re  Galpine,  Nov.  1808.  221. 

(*)  In  re  Howell,  8  Aug.  1829.  (w)  PUfs  case,  3  P.  Wms.  108; 

(t)  In  re  WeathereU,  July,  1808.  Rochfort  v.  Earl  of  Ely,  1  Bro.  P.  C. 

{u)  In  re  Hardy,  Aug.  1808;  Ex  450,  Toml.  ed. 

parte  Fermor,  In  re  Errington,  Jac.  (x)  3  Bl.  Comm.  427,  ante,  p.  19. 

Rep.  405.  (y)  Ludkw'e  case,  2  P.  Wms.  636. 

(i;)  Ex  parte  Le  Heup,  18  Vea. 
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and  one  of  them  dies,  the  grant  being  joint,  and  a  mere 
authority  without  any  interest,  the  right  to  the  custody  of 
the  lunatic's  estate  will  determine;  and  it  is  necessary  to  ob- 
tain an  order  for  a  new  appointment,  which  contiuns  a  di- 
rection  to  inquire  who  are  then  the  hair-at-law  and  next  of 
kin  of  the  lunatic  («). 


SECTION  U. 

Of  the  Commiiiee  of  the  Person. 

THE  committees  of  the  person  of  a  non  compos  are  gen- 
erally  selected  from  his  next  of  kin,  not  being  his  heir-at- 
law.  Attempts,  however,  were  formerly  made  to  exclude  the 
next  of  kin,  on  the  same  principle  of  interest  which  for- 
merly excluded  the  heirs-at-law  (a). 

Where  two  of  the  next  of  kin  of  a  lunatic  preferred 
a  petition  to  be  appointed  committees  of  her  person, 
and  it  was  objected,  that,  as  they  would  be  entitled 
upon  her  death  to  a  distributive  share  of  the  personal  es- 
tate,  whose  value  might  exceed  that  of  the  land,  they  had 
an  interest  in  her  dying;  or,  at  least,  supposing  the  personal 
estate  likely  to  increase  during  her  life,  it  would  be  for  their 
advantage  that  she  should  remain  for  ever  incapable  of 
making  a  will.  Lord  Chancellor  King  observed,  it  was 
true,  where  the  party  seeking  the  custody  had  been  heir- 
at-law,  or  next  entitled  to  the  real  estate  upon  the  lunatic's 
death,  an  objection  had  prevailed  upon  that  ground,  though 
to  an  extent  much  more  considerable  formerly  than  of  late 
years;  but  that  a  person  was  next  of  kin,  so  as  to  be  enti- 
tled to  a  share  of  the  personal  estate,  was  not  an  objection, 
nor  did  he  remember  it  to  have  ever  prevailed  as  such;  for 

(z)  Ex  parte  Lyne,  Cases  tempo-    583.  Sec  Jac.  Rep.  593. 
re  Talbot,  143 ;  Anon.  2  £q.  Cas.  Abr.        (a)  NeaTt  case,  2  P.  Wms.  544. 
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the  perBonal  estate  would  probably  increase  during  the  life 
of  the  lunatic,  and  it  was  consequently  for  the  advantage  of 
the  next  of  kin  to  preserve  and  be  careful  of  such  life. 
And  his  Lordship  appointed  one  of  the  petitioners  comuut- 
tee  of  the  person  (c). 

The  relations  of  a  lunatic  are  not,  without  some  specific 
and  strong  grounds  of  objection,  to  be  passed  over  in  the 
appointment  of  committees,  and  have  their  affliction  increas- 
ed by  the  insidious  imputation  which  must  be  the  conse- 
quence, for  the  mere  purpose  of  introducing  a  stranger. 
The  feelings  of  relations  are  not  to  be  put  in  competition 
with  the  benefit  of  the  lunatic;  but  a  relation  will  not  in 
general  be  excluded  from  the  office  of  committee  luiless 
proved  to  be  unfit.  The  governing  principle  has  always 
been,  that,  if  the  connections  by  blood  and  affinity  of  the  lu- 
natic can  supply  a  proper  person  for  the  office,  the  influ- 
ence of  the  family,  which  ought  to  be  confined  in  its  own 
circle,  is  not  to  be  transferred  to  a  stranger  (cQ. 

But  the  claims  of  consanguinity,  although  entitled  to 
great  regard,  create  no  right  with  respect  to  the  appoint- 
ment of  a  committee  of  the  person;  in  case  of  misconduct 
or  incapacity,  the  nearest  relations  will  be  set  aside  in  fa- 
vour even  of  strangers.  In  the  case  of  a  lady  found  a  lu- 
natic, the  custody  of  whose  person  was  committed  to  a  stran- 
ger ;  the  sister  of  the  lunatic,  who  had  proposed  making 
considerable  gain  by  the  allowancje  for  maintenance,  pre- 
ferred a  petition,  insisting,  that,  ^s  next  of  kin,  s^  would 
be  the  most  proper  committee ;  that,  being  entitled  to  admin- 
istration upon  the  death  of  the  lunatic,  she  would  be  mpst 

(e)  Ex  parte  Ludlow^  2  P.Wms.  immediate  gain  is  a  stconger  temp- 
636.  The  disdiiction,  upon  which,  tation  than  the  hope  of  future  advan- 
in  the  two  cases  last  cited,  that  rule  tage,  subject  to  disappointment  not 
was  considered  not  applicable  to  the  only  by  the  casualties  of  life,  but  al- 
next  of  kin,  from  their  interest  in  the  so,  where  the  state  of  the  lunatic  ad- 
probable  increase  of  the  personal  e»-  mits  it,  by  the  liberal  application  of 
taie  during  the  life  of  the  lunatic,  is  his  income  for  maintenance.  See 
not  saUsfactoiy.  To  those  upon  7  Ves.  590  a,  note  44, 2nd  edition, 
whom  the  suspicion  which  was  the  (d)  Ex  parte  Le  ffet^,  18  Yes. 
foimdation  of  that  rule  could  attach,  227. 
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careful  of  the  property;  and  that  the  objection  to  a  guar- 
dian who  was  next  of  kin  entitled  to  the  inheritance. did  not 
apply  to  the  present  instance^  there  being  no  inheritance* 
The  Lord  Chancellor,  however,  held  the  appointment  to  be 
a  matter  of  prudence,  and  no  right;  and  would  not  remove 
the  custody  from  the  stranger,  nor  ever  appoint  a  person 
committee  of  a  lunatic,  who  would  make  a  gain  of  the  office. 
The  sister  was  directed  to  render  a  yearly  account  before 
the  Master ;  and  the  stranger  was  continued  in  the  situa- 
tion of  committee  (e). 

And  in  another  case  it  was  held,  that  a  person  proposed 
as  committee  had  rendered  himself  unfit  for  the  office  by 
an  agreement  to  give  to  another  person  three  fourths  of  the 
profits  as  committee  (/). 

In  a  case  where  it  appeared  by  the  Master*s  report  that 
the  lunatic's  property  amounted  only  to  the  sum  of  5281.; 
and  that  the  lunatic  was  a  pauper  belonging  to,  and  sup- 
ported by  a  parish;  and  that  the  brother  and  sisters  of  the 
-lunatic  were  in  very  indigent  circumstances,  and  some  of 
them  absent — the  Lord  ChanceUor  appointed  the  rector,  and 
two  other  inhabitants  and  freeholders  of  the  parish  where 
the  lunatic  resided,  committees  of  her  person  and  estate,  on 
their  giving  the  usual  security ;  and,  after  payment  of  the 
taxed  costs,  the  dividends  from  time  to  time  to  accrue  in 
respect  of  the  lunatic's  estate,  were  ordered  to  be  applied  in 
her  maintenance  (g). 

Where  the  non  compos  is  a  female,  and  unmarried,  the 
custody  of  her  person  will  be  given  to  one  of  her  own  sex,  in 
preference  to  one  of  the  other.  In  a  case  where  two  persons 
related  in  the  same  degree  to  a  female  lunatic,  the  one  a 
man  and  the  other  a  woman,  and  neither  of  them  being  heir- 
at-law  to  the  lunatic,  contended  for  the  custody,  and  the 
objections  against  the  fne  were  no  stronger  than  those 
against  the  other;  the  custody  was  granted  to  the  woman, 
as  being  of  the  same  sex,  and  so  probably  better  knowing 
how  to  take  care  of  the  lunatic;   and  as  it  had  been  found 

<e)  Lady  Cape's  case,  2  Ch.  Caa.        (/)  Ex  parte  Fletcher,  6VesA27, 
239;  1  Eq.  Caa.  Abr.  277.  ig)  In  re  Jmet,  5  Aug.  1826. 
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by  experience,  that  granting  it  to  two  had  proved  incon- 
venient, by  occasioning  lawsuits,  and  putting  the  estate  to 
great  expense,  the  custody  was  granted  to  one  only  (A). 

Unless  there  exist  strong  reasons  for  exclusion,  the  custody 
of  the  person  of  a  married  man  non  compos  will  be  com- 
mitted to  his  wife;  and  the  custody  of  a  married  woman  non 
compos,  to  her  husband.  Even  in  a  case  where  the  wife 
had  been  committed  for  a  contempt  of  Court,  in  not  produc- 
ing her  husband  before  the  commissioners  under  a  commis- 
sion of  lunacy,  the  custody  of  his  person  was  granted  to  the 
wife,  on  her  being  discharged  from  the  commitment  (t). 

In  most  cases,  the  strongest  presumption  is,  that  the  wife  of 
a  lunatic  is  the  most  proper  committee  of  his  person,  as  being 
most  capable  of  administering  to  his  comfort,  and  most  likely 
to  alleviate  his  calamity;  but,  if  the  wife  insists  upon  acting 
upon  a  system  of  her  own,  inconsistent  with  that  recommend- 
ed by  the  best  advice,  and  her  treatment  is  so  injudicious  as 
probably  to  promote  his  disorder,  whether  from  her  being 
under  the  direction  of  another  person,  or  acting  with  her 
own  inclination  from  want  of  judgment,  or  from  motives  of 
mistaken  affection,  although  she  is  not  on  that  account  ab- 
solutely disqualified  for  the  appointment,  yet  another  person 
will  be  named  to  act  with  her. 

'  The  Master  having  approved  of  the  wife  of  a  lunatic  and 
his  uncle,  as  committees  of  his  person,  and  of  another  per- 
son, who  was  not  related  to  him,  as  committee  of  his  estate, 
rejecting  a  proposal  of  the  uncle  and  a  friend  of  the  family, 
a  petition  was  presented  by  the  mother  of  the  lunatic,  pray- 
ing, that  she  and  the  uncle  might  be  appointed  committees  of 
the  person,  and  not  the  wife ;  and  that  the  uncle  and  the  friend 
might  be  appointed  committees  of  the  estate,  instead  of  the 
person  approved  by  the  Master.  Lord  Chancellor  Eldon 
said,  that  he  should  have  felt  great  pain  in  exposing  the 
wife  to  the  possible  consequences  of  being  sole  committee 
of  her  husband,  and  thought  the  Master  quite  right  in  not 
appointing  her  the  sole  committee.  All  who  were  acquaint- 
ed with  the  subject,  knew  that  a  person  who  filled  that  of- 

(h)  Ex  parte  Ludlow,  2  P.  Wms.  (t)  Lord  Wenman*s  case,  1  P. 
635.  Wms.  701. 
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fice,  in  the  exercise  of  which  affection  must  he  tempered  with 
firmness,  was  often  under  the  necessity  of  doing  what  was 
unacceptahle  to  the  object  of  his  care ;  and  a  rooted,  though 
unjust,  aversion  was  the  usual  effect  of  a  line  of  conduct,  un- 
grateful perhaps  to  the  feelings,  but  essential  to  the  recovery 
of  the  lunatic.  Difficulty  arose  from  the  different  views  of  the 
parties;  but,  considering  the  circumstance  by  which  the  wife 
was  influenced,  meaning  extremely  well,  but  much  mistaken 
and  misled  by  circumstances  she  could  not  imderstand, 
though  her  affection  might  produce  a  wish  to  be  constantly 
with  her  husband,  she  must  intrust  his  medical  care  and 
treatment  to  some  persons  in  whose  judgment  and  humani- 
ty she  could  confide;  and  as  his  Lordship  could  not  be  in- 
duced to  take  from  her  the  care  of  his  person,  he  must  de- 
clare that  it  was  for  them  not  for  her  to  determine  what 
was  medically  right  or  wrong.  He  was  therefore  glad  that 
the  uncle,  who  was  a  physician,  was  willing  to  co-operate 
with  her,  and  he  appointed  them  joint  committees  of  the 
person  {k)» 

An  order  is  sometimes  made,  that  the  committees  of  the 
person  of  a  lunatic  be  at  liberty  to  appoint  physicians  to 
visit  the  lunatic  from  time  to  time  as  they  may  think  pro- 
per {/;. 

The  unfounded  prejudice  of  a  lunatic  against  a  person 
proposed  as  committee  has  be^n  taken  into  consideration 
in  a  case,  where  it  appeared  that  the  appointment  as 
committee  of  one  in  the  profession  of  the  law  would  have 
a  tendency  to  irritate  the  limatic  (m). 

Sometimes  the  Court,  on  a  reference  to  the  Master  to  ap« 
point  conunittees,  will  recommend  the  Master  to  approve 
of  such  proper  person  or  persons,  if  such  should  be  proposed 
or  could  be  found,  whose  place  or  places  of  residence  in  the 
county  was  or  were  such  as  to  admit  of  his  or  their  fre- 
quently visiting  the  lunatic,  and  inspecting  the  management 
of  his  concerns  (»). 

(*)  Ex  parte  Le  Heupi  18  Ves.  {m)  Ex  parte  Fletcher,  Q\e%A27. 
221.  (w)  Ex  parte  Fermor,  In  re  Er^ 

(/)  In  re  Worsley,  8  Aiig.  1829.      rington,  Jac.  Rep.  405. 
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The  custody  of  a  lunatic  may  be  granted  to  9,  feme  covert^ 
though  not  ^i  Juris,  but  under  the  power  of  her  hus- 
band. It  is  usual,  however,  to  join  the  husband  with  her 
in  that  office  (o). 

If,  when  a  committee  of  the  person  has  been  appointed, 
the  parties  in  whose  power  the  non  compos  is  refuse  to  de- 
liver him  up,  possession  of  his  person  may  be  obtained, 
either  by  habeas  corpus  or  by  application  to  the  Lord 
Chancellor,  who  will  make  a  summary  order  for  the  de- 
livery of  the  non  compos  to  the  committee,  or  any  other 
person  appointed  by  him,  and  commit  the  parties  in  case  of 
disobedience  (p). 

The  committee  of  the  person  of  a  lunatic  has  an  impor- 
tant and  delicate  trust  reposed  in  him :  it  is  his  duty  to  ad- 
minister all  the  comfort  and  amusement  which  the  nature  of 
the  case  will  admit,  and  the  funds  of  the  lunatic  will  afford; 
and  if  the  unhappy  person  be  not  under  his  immediate 
care,  the  committee  ought  to  engage  humane  and  proper 
persons  to  take  charge  of  him,  and  to  consult  such  intel- 
ligent and  kind  physicians  as  will  employ  their  utmost 
skill  and  efforts  for  the  purpose  of  restoring  the  indivi- 
dual to  the  enjoyment  of  his  senses  and  hb  liberty,  and 
not,  as  it  is  apprehended  is  too  often  the  case,  prolong  and 
aggravate  his  disease  by  unnecessary  and  petty  acts  of  ty- 
ranny, by  insults  and  by  provocations,  which  even  a  person  of 
sane  mind  would  find  much  difficulty  in  bearing  with  per- 
fect composure.  Cases  undoubtedly  occur,  in  which  it  is 
necessary  to  put  lunatics  under  much  restraint ;  but  in  the 
present  age  it  is  admitted,  that  kindness  and  reasonable  in- 
dulgences not  only  promote  their  immediate  comfort,  but 
have  a  tendency  to  increase  the  probability  of  their  being 
restored  to  a  sound  state  of  mind,  a  result  which  interested 
motives  ought  not  to  be  allowed  to  retard  or  frustrate. 

The  Lord  Chancellor  will  in  some  cases  make  orders  for 

(o)  3  P.  Wms.  Ill,  note ;  Ex  par-        (p)  Ex  parU  Cranmer,    12  Vea. 
te  Lyne,  Cas.  tempore  Talbot,  143 ;    456. 
E»  parte  MUdmayy  3  Ves.  Jun.  2. 
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imuiing  proper  attention  to  the  state  of  the  lunatic  (9). 
An  order  was  made  that  a  particular  physician  be  requested 
to  visit  the  lunatic  at  her  residence,  and  to  direct  any 
medical  attendance  which  he  might  deem  necessary  to  be 
rmdered  until  further  order;  and  that  the  physician  should 
report  to  the  Chancellor  the  state  in  which  he  might  find  the 
lunatic,  as  to  health  and  otherwise,  and  also  what  he  might 
think  should  be  done  for  her  comfort  and  health,  having 
regard  to  her  income  (r). 

The  misconduct  of  the  committee  of  the  person  of  a  lu- 
natic, with  respect  either  to  the  treatment  of  his  person,  or 
the  application  of  the  sums  of  money  allowed  for  his  main- 
tenance,  or  other  purposes,  may  be  represented  to  the  Lord 
Chancellor,  by  petition,  supported  by  affidavits,  and  be 
made  the  subject  of  judicial  investigation  and  inquiry. 

Thus,  where  the  committees  of  the  person  of  a  lunatic 
had  not  substantially  complied  with  an  order,  directing  a 
particular  sum  to  be  advanced  for  his  benefit,  a  reference 
was  directed  to  the  Master,  to  inquire  as  to  its  application. 
In  this  case,  a  sum  of  money  had  been  ordered  to  be  pidd 
to  the  committees  of  the  person  of  a  lunatic  for  a  specific 
purpose,  and  the  committee  of  the  estate  presented  a  peti- 
tion, alleging  that  such  sum  had  not  been  applied  according 

{q)  A  bill  IB  now  before  Parlia-  intrusted  as  aforesaid,  by  an  in- 
ment,  by  which,  after  reciting  that  it  strument  under  his  hand  and  seal, 
is  expedient,  for  the  better  care  and  or  hands  and  seals,  to  appoint  three 
treatmentof  idiots,  lunatics,  and  per-  persons  to  be  visitors  during  plear 
aofns  of  unsound  mind,  found  such  by  sure,  for  superintending,  inspecting, 
inquisition,  that  proper  and  fit  per-  and  reporting  upon,  under  the  order 
sons  should  be  appointed  to  supeiv  and  direction  of  the  Lord  Chancel- 
intend,  and  from  time  to  time  report  lor,  or  other  the  person  or  persons 
to  the  Lord  Chancellor,  or  other  the  intrusted  as  aforesud,  the  care  and 
person  or  persons  intrusted  by  the  treatment  of  all  persons  found  idiot, 
King's  sign  manual  with  the  care  lunatic,  or  of  unsound  mind,  by  in- 
and  commitment  of  the  custody  of  quisition,  and  to  make  all  such  or- 
the  persons  and  estates  of  lunatics,  ders  and  regulations  as  to  the  duties 
the  care  and  treatment  and  state  of  of  such  Tiaitors,  as  the  Lord  Chan- 
ereiy  such  idiot,  lunatic,  and  per-  cellor,  or  other  the  person  or  per- 
son of  unsound  mind ;  it  is  pro-  sons  intrusted  as  aforesaid,  shall  from 
posed  to  be  enacted,  "  that  it  shall  time  to  tune  think  fit." 
be  lawful  for  the  Lord  Chancel-  (r)  In  re  Peanon,  19  Nov.  1828. 
lor,  or  other  the  person  or  persons 
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to  the  order;  whereupon  it  was  referred  to  the  Master  to 
inquire  whether  the  order  allowing  a  sum  to  the  committees 
of  the  person  as  an  outfit  had  been  substantially  complied 
with ;  and,  in  case  the  Master  should  be  of  opinion  that  such 
order  had  not  been  substantially  complied  with,  then  he  was 
to  direct  the  application  of  such  part  of  the  sum  as  he 
should  be  of  opinion  had  not  been  properly  expended,  in 
such  manner  as  he  should  think  proper,  in  accordance  with 
the  former  order  (*). 


SECTION  III. 

Of  the  Comfniitee  of  the  Estate. 

THE  heir-at-law  is  the  most  favoured  in  the  appoint- 
ment to  the  committeeship  of  the  estate,  on  the  supposition 
that  he  has  the  greatest  interest  in  taking  care  of  the  pro* 
perty,  and  preserving  it  in  good  condition  (/). 

A  relation  of  the  non  compos^  or  one  interested  in  the 
estate,  will,  cceteris  paribus^  be  preferred  to  a  stranger  (u). 

A  stranger  may,  however,  be  appointed  committee ;  and, 
in  one  case,  a  neighbouring  gentleman,  who  was  considered 
likely  to  manage  the  property  to  advantage,  was  chosen  [v). 

The  Court  refused  to  appoint  a  Master  in  Chancery  to 
the  office  of  committee  of  a  lunatic's  estate,  upon  the 
ground  that  he  would  have  to  pass  his  accounts  before  some 
of  the  other  Masters  ;  and  that,  if  once  allowed,  might  lead 
to  such  results  as  would  be  subversive  of  the  due  admin- 
istration of  justice  ;  for,  if  one  Master  might  be  appointed 
a  committee  or  receiver,  every  other  Master  might  be  a 
committee  or  receiver  of  some  other  lunatic's  estate,  and 
they  would  have  to  pass  each  other's  accounts  (to). 

(«)  In  re  JodreU,  13  Aiig.  1829.  (o)  Neal'i  case,  2  P.  Wnu.  544. 

(0  1  Bl.  Com.  304.  (cr)  Ex  parte  Fletcher^    6  Yes. 

(tt)  Ex  parte  Le  Heup,  18  Yes.  427. 
227. 
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And  it  seems  that  a  solicitor,  who  prosecutes  a  commis- 
sion of  lunacy,  ought  not  to  be  appointed  committee  of  the 
lunatic's  estate  (ai). 

The  committee  of  the  person  of  a  lunatic  is  in  many 
cases  appointed  committee  of  the  estate  also. 


SECTION  IV. 

Of  the  Appointment  of  a  Receiver  of  the  Lunatic's  Estate. 

IN  case  it  be  not  thought  expedient  to  intrust  the  com- 
mittee with  the  receipt  of  the  rents  and  profits  of  the  estate, 
a  receiver  may  be  appointed  for  that  purpose. 

On*  the  petition  of  the  brother  of  a  lunatic,  praying  to  be 
named  committee  of  his  person,  and  that  a  receiver  might 
be  appointed  of  the  estate,  the  heir-at-law  (who,  with  such 
brother,  was  the  only  next  of  kin)  declining  to  be  committee 
of  the  estate,  on  account  of  his  being  unable,  from  his  cir- 
cumstances, to  give  the  security  required — Lord  Chancel- 
lor Hardmcke,  after  declaring  it  to  be  an  unusual  thing, 
appointed  the  petitioner  committee  of  the  person  and  es- 
tate, with  a  restriction  not  to  receive  any  sums  of  money, 
part  of  the  lunatic's  estate;  and  referred  it  to  the  Master  to 
appoint  a  receiver,  who  was  to  account  and  pay  the  balance 
to  the  Accountant-General,  aftei*  paying  what  should  be 
allowed  to  the  petitioner  for  the  maintenance  of  the 
lunatic  (y). 

In  a  case,  where  it  appeared  that  no  one  could  be  pro- 
cured to  act  as  committee,  and  that  the  property  of  the 
lunatic  consisted  only  of  real  estate  and  funds  vested  in 
trustees — Lord  Chancellor  Eldon  made  an  order,  that  a 
receiver  should  be  appointed,  with  a  salary ;  who  should 
be  considered  as  committee,  and  give  such  security  as 

(x)  Ex  parte  Pmeke,  2  Mer.  452,  (y)  Ex  parte  BiUinghurtt,  1  Ambl. 
posij  p.  146.  103. 
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should  be  satisfactory  to  the  Attorney-General,  as  is  done 
by  a  committee  («)• 

The  receiver  is  not  always  required  to  give  the  same 
security  as  a  committee.  Thus,  it  was  referred  to  the 
Master  to  appctint  a  fit  and  proper  person  to  be  receiver 
of  the  hinatic's  estate,  and  to  allow  him  a  reasonable  salary 
for  his  care  and  pains  therein ;  such  receiver,  so  to  be 
appointed,  first  giving  security  to  be  allowed  by  the  Master 
duly  to  accoimt  for  what  he  should  so  receive,  and  to  pay 
the  same  as  the  Lord  Chancellor  should  direct  (a). 

Where  the  person  who  had  been  appointed  committee  of 
the  person  and  estate  of  the  lunatic  had  refused  to  accept 
a  grant  of  the  estate  without  compensation,  and  no  person 
could  be  found  who  would  act  gratuitously,  a  receiver  of  the 
estate  was  appointed  (A). 

But  the  Court  refused  to  appoint  a  receiver,  on  the  ap- 
plication of  the  heir-at-law  of  the  lunatic,  who  had  been 
appointed  one  of  the  committees  of  the  estate,  and  neglected 
to  perfect  his  security;  and  it  seems  that  the  expense  of  a 
receiver  is  not  to  be  incurred,  in  order  that  a  person,  who 
cannot  give  security,  may  be  appointed  committee  (c). 

A  receiver  will  sometimes  be  appointed,  where  the  com- 
mittee resides  at  a  distance  from  the  estate  (cQ. 

A  receiver  may  be  appointed  where  the  committee  is  in- 
firm, although  not  resident  at  a  distance;  or  where  the 
management  of  the  estate  is  attended  with  considerable 
trouble  (e). 

Where  the  committee  of  the  person  of  a  lunatic  petitioned 
that  he  might  be  at  liberty  to  propose  before  the  Master 
the  solicitor  to  the  commission  as  receiver  of  the  lunatic's 
estate,  stating  that  nobody  else  was  willing  to  accept  the 
c^ce  of  receiver — ^The  Court  refused  to  make  the  order, 
as  it  was  extremely  jealous  of  appointing  any  person  to  be 
receiver,  whose  duty  it  was  to  call  the  receiver  to  an  ac- 
count; and  said  that  the  same  objection  applied  to  appoint- 
ed) ExparU  Warren,  10  Vea.  621.        (c)  In  re  Frank,  2  Rius.  450. 

(o)  In  re  Sqmre,  5  Aug.  1828.  (J)  In  re  Seamany  Aug.  1808. 

(&)  ExparU  Raicl^e,  1  Jac.  &        (e)  In  r&  Birch,  Aug.  1808. 
Walk.  639. 
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ing  a  person  who  acts  as  solicitor  under  the  commis* 
sion  to  be  receiver  of  the  estate,  as  to  the  appointment  of  a 
Master  in  Chancery  to  be  committee  or  receiver  (/)• 

Contrary  to  the  general  rule,  a  receiver  maybe  appointed 
of  the  estate  of  a  lunatic  on  petition  only,  without  any  bill 
having  been  filed,  as  is  requisite  in  other  cases,  where  the 
Court  of  Chancery  appoints  a  receiver. 

With  respect  to  the  powers  of  a  receiver  when  appointed, 
it  appears  that  he  has  very  Uttle  discretion  allowed  him(^), 
for  he  must  apply  to  the  Court  for  liberty  to  bring  or  defend 
actions  (A),  or  let  the  estate  (e) ;  and,  in  most  cases,  even  to 
be  allowed  to  lay  out  money  in  repairs  (£)•  And  it  seems, 
that  he  cannot,  without  an  order  of  the  Court,  distrain  upon 
a  tenant  (/),  unless  the  rent  be  in  arrear,  for  any  period  short 
of  a  year(f7i). 

A  receiver  has  generally  a  plain  course  to  follow:  he  has 
only  to  pay  into  Court  the  money  which  he  receives  yearly, 
and  to  expend  nothing  extraordinary  without  an  order  of 
Court  (n). 

General  orders  are  sometimes  made  with  respect  to  the 
course  to  be  pursued  by  the  receiver  of  a  lunatic's  estate. 
The  receiver  of  a  lunatic  s  estate  was  ordered  to  pay  the 
balance  of  rents  and  profits,  and  any  future  balances  to  be 
from  time  to  time  found  due  from  him,  on  passing  his  future 
accounts,  until  further  order,  into  the  Bank  of  England,  in 
the  name  and  with  the  privity  of  the  Accountant-General 
of  the  Court  of  Chancery ;  and  the  sums  so  paid  in,  and  all 
future  balances  to  be  thereafter  paid  in,  were  ordered  to  be 

(/)  Ex  parte  Pincke,  2  Mer.  452.  Yen.  563.     See  Tempest  v.  Ord,  2 

See  ante,  p.  145.  Mer.  55. 

{g)  6  Ve8.  802;  15  Ves.  26.  (0  Pitt  v.  Snowden,  3  Atk.  750; 

(A)   Wynn  y.  Lord  Ntwboroughf  Rtuneock  v.  Simpson^  cited  in  1  Dick. 

3  Br.  C.  C.  88;  S,  C.  1  Ves.  jun.  120 ;  Hughe9V.  Hughet,  3  Bro.C.  C. 

164;  Awnu  6  Yes.  287;   Angel  v.  87;  S.  C,  1  Yes.  jun.  161. 

Smith,  9  Yet.  335;  1  Jac.  &  Walk.  (m)  Brandonv. Brandon,  SMadd. 

178.  473;  Dancer  v.  Hasttnge,  4  Bing.  2. 

(i)  Morrit  v.  Elme,  1  Ves.  jun.  («)  Fletcher  v.  Dodd,  1  Yes.  jun. 

139;  Id.  165.  85;   Waterev.  Tayhr,  15  Yes.  25; 

\k)  Biunt  V.    CRtheroWf   6  Yes.  and  poH,  sect.  9. 
799;  Attorney- General  Y,  Vigor,  11 

L  2 
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laid  out  by  the  Accountant-Greneral  in  the  purchase  of 
Bank  3/.  per  cent.  Annuities,  in  trust  in  the  matter,  and 
the  trusts  to  be  declared  accordingly;  and  the  dividends 
from  time  to  time  to  accrue  on  such  stock  were  ordered  to 
be  from  tune  to  time  laid  out  in  Uke  manner  (o). 

The  Lord  Chancellor  made  an  order,  founded  on  the 
Master  s  report,  that  the  receiFer  of  the  lunatic's  estate 
should  be  at  liberty  to  manage  as  well  as  to  let  the  estates 
of  the  lunatic  to  such  persons,  at  such  rents,  and  for  such 
periods,  as  the  Master  should  approve  of,  subject  to  fur- 
ther order  {p). 


SECTION  V. 

Of  the  Security  required  of  the  Cotnmittee  of  the  Estate, 

IN  order  to  afford  due  protection  to  the  property  of  lu-' 
natics,  and  to  prevent  its  misapplication,  the  committees 
of  their  estates  are  required  to  enter  into  recognizances,  to- 
gether with  two  responsible  persons  as  sureties,  in  double 
the  amount  of  the  annual  rents  and  profits  of  the  estates, 
and  of  the  outstanding  property,  for  answering  and  duly  ac- 
counting for  them  once  in  every  year,  or  oftener  if  required. 
When  executed,  the  recognizances  are  deposited  with  the 
clerk  of  the  custodies. 

It  is  the  duty  of  the  Attorney-General,  on  behalf  of  the 
Crown,  to  settle  the  amount  of  the  requisite  security;  to  ap- 
prove of  the  sureties;  and  to  see  that  the  recognizances  are 
properly  executed  and  filed  with  the  clerk  of  the  custodies. 

Even  the  eldest  son  and  heir-at-law  of  a  lunatic  will  not 
be  appointed  one  of  the  committees  of  his  estate  without 
giving  security,  unless  the  Master  reports  that  no  per- 
son can  be  foimd  to  act  as  committee,  who  will  give  se- 
curity. The  eldest  son  and  heir-at-law  of  a  lunatic  having 
been  appointed  one  of  the  three  committees  of  his  estate, 
and  not  having  perfected  his  securities  within  the  time  li- 

(o)  In  re  Rownwn,  13  Aug.  1828.        (/>)  In  re  Webb,  12  July,  1828. 
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mitedf  presented  a  petition  prajing  that  it  might  be  refer- 
red back  to  the  Master  to  certify  who  were  the  most  proper 
persons  to  be  committees  jointly  with  the  petitioner^  without 
giving  security;  and  that  it  might  be  referred  to  the  Master 
to  appoint  a  receiver  of  the  rents^  such  receiver  giving  the 
usual  security.  But  the  Lord  Chancellor  said,  that  he  could 
not  appoint  a  committee  without  security^  unless  the  Master 
reported  that  no  person  would  act  as  committee,  who*  would 
give  security;  and  it  was  referred  back  to  the  Master  to 
appoint  committees  of  the  lunatic's  estate  (q). 

In  cases  where  the  lunatic's  property  is  very  small,  and 
can  be  transferred  into  the  name  of  the  Accountant-Gene- 
ral  of  the  Court  of  Chancery,  or  otherwise  satisfactorily  se- 
cured, the  usual  security  required  of  committees  has  been 
dispensed  with.  Thus,  where  the  property  of  a  lunatic 
was  reported  by  the  Master  to  consist  only  of  872/.  4  per 
cent*  Bank  Annuities,  and  100/.  3  per  cent.  Bank  Annui- 
ties, the  brother  of  the  lunatic  was  appointed  committee  of 
the  person  and  estate  of  the  lunatic,  without  entering  into 
any  security  until  further  order,  and  the  stock  was  ordered 
to  be  transferred  into  the  name  of  the  Accountant-Gene- 
ral  (r).  And,  in  another  case,  where  it  appeared  that  the 
lunatic  was  possessed  only  of  1,459/.  Bank  S  per  cent.  An- 
nuities, standing  in  the  name  of  the  Accountant-General, 
and  197/.  cash;  on  the  death  of  the  former  committee,  a 
new  one  was  appointed  without  giving  any  security;  and 
the  residue  of  the  cash,  after  payment  of  certain  costs,  was 
ordered  to  be  invested  in  the  purchase  of  like  annuities  {$). 

An  inventory  of  the  property,  verified  by  oath,  is  left  with 
the  clerk  of  the  custodies  for  the  inspection  of  the  Attorney- 
General,  who  will  seldom  approve  of  sureties  objected  to  by 
any  of  the  parties  interested.  With  a  view  to  reduce  the 
amount  of  the  requisite  securities,  stock  standing  in  the  name 
of  the  lunatic,  or  any  part  of  his  outstanding  estate,  which 
can  be  p^d  into  Court,  may  be  transferred  into  the  name 
of  the  Accountant-Oeneral  in  trust  in  the  matter. 

The  time  for  perfecting  the  security  required  of  the  com- 
mittees is  sometimes  enlarged.    An  order  for  this  purpose 

iq)  In  re  Frank,  2  Rubs.  450.  (r)  In  re  Hieke,  25  Feb.  1825. 

(«)  In  re  Lee,  12  May,  1825. 
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was  made  where  several  mortgages,  bonds,  and  promissory 
notes  had  been  deposited  in  the  Master^s  office,  and  the 
amount  of  the  security  required  thereby  reduced  (/)•  And 
a  similar  order  was  made,  where,  partly  owing  to  the  large- 
ness of  the  amount  of  the  security  required,  and  partly  ow- 
ing to  the  absence  in  France  of  one  of  the  intended  sureties, 
the  security  had  not  been  perfected  within  the  time  limitr- 
ed(ti). 

Where  the  committee  of  the  estate,  through  inady^rtence, 
had  omitted  to  complete  the  security  required,  the  time  for 
doing  so  was  enlarged  (r).  And  where  a  petition  stated  that 
one  of  the  committees  was  in  Ireland,  and  could  not,  with- 
out much  inconvenience,  return  to  £ngland  for  three  months, 
when  the  necessary  sureties  would  be  procured,  the  time  for 
completing  the  security  was  enlarged  (w )• 

Under  particular  circumstances,  after  the  executiop  of  the 
bond,  such  as  tiie  reduction  of  the  outstanding  estate,  the  ori- 
ginal bond  may,  upon  application,  be  given  up,  and  security 
to  a  less  amount  taken  (x). 

The  committee  may  petition  to  have  his  first  bond  deli- 
vered up,  and  to  change  the  security  by  ^ving  a  greater; 
but,  though  this  has  the  appearance  of  being  intended  lor 
the  benefit  of  the  lunatic's  estate,  yet  the  application  wiH 
not  be  granted  without  strict  examination,  lest  the  specious 
ofler  should  cover,  or  afford  the  means  of  effecting,  a  firaud; 
for  if,  when  the  first  bond  was  given  up,  no  account  had 
been  rendered  of  part  of  the  profits,  there  would  be  no  re- 
medy but  from  the  time  when  the  last  bond  was  taken  (y)^ 

An  order  for  reducing  the  security  given  by  a  receiver  of 
a  lunatic's  estate  has  also,  under  particular  circumstances, 
been  made. 

On  the  petition  of  the  committee  and  receiver  of  a  luna- 
tic's estate,  it  was  referred  to  the  Master  to  reduce  the  se* 
curity  entered  into  by  the  receiver  of  the  lunatic's  estate 

(0  In  re  Jones,  13  Aug.  1827.  (x)  Ex  parte  NortMeigh,  2  Ves. 

(«)  In  re  Clare,  13  Aug.  1827.  sen.  673. 

(v)  In  re  ArrowimUh,    22  Oct.  (y)  Ex  parte  Pereira,  2  Veu.  ncti. 

1828.  674. 
(w)  In  reDe  UIiAe,  1  Nov.  1828. 
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and  his  sureties,  (in  consequence  of  the  transfer  and  pay- 
ment into  the  name  of  the  Accountant-General,  and  the  de- 
posit of  the  mortgage  and  other  securities,  as  had  been  di- 
rected by  a  former  order),  to  an  amount  corresponding  with 
the  condition  of  the  estate  and  effects  of  the  lunatic.  And 
afterwards,  an  order  was  made,  that  the  petitioner  and  his 
sureties  should  be  at  liberty  to  enter  into  fresh  security,  to 
the  approbation  of  the  Master,  for  answering  the  estate  of 
the  lunatic,  and  accounting  for  the  rents  and  profits  thereof 
once  in  every  year,  or  oftener  if  required ;  and  that  the  for^ 
mer  recognizance  entered  into  by  the  petitioner  and  his  sure- 
ties, be  vacated  and  discharged;  and  that  the  clerk  of  the 
inrohnents  should  attend  the  Master  of  the  Rolls  with  the 
inrolment  of  the  recognizance  for  that  purpose  («)• 

When  the  executors  or  administrators  of  a  deceased  com- 
mittee have  passed  his  accounts  before  the  Master,  and 
pidd  the  balance  into  Court,  the  recognizance  will  be  deli- 
vered up  by  the  clerk  of  the  custodies  to  be  vacated  and 
cancelled. 

On  the  recovery  of  the  lunatic,  after  the  commission  has 
been  superseded,  the  recognizance  will  be  delivered  up  to 
be  vacated  and  cancelled,  on  the  committee  passing  his  ac- 
counts, and  paying  the  balance  to  the  lunatic. 

Ujpon  the  death  of  a  lunatic,  the  bond  will  be  delivered  up 
to  be  vacated  and  cancelled,  on  the  committee  passing  his 
accounts  and  paying  the  balance  into  Court,  or  to  the  re- 
presentatives of  the  deceased  lunatic.  In  case  the  com- 
mittee makes  default  in  passing  his  accoimts  when  required, 
the  recognizance  may  be  put  in  suit  against  him  and  his 
sureties. 

The  Court  of  Exchequer  refused  to  grant  a  fiat  for  an 
extent,  on  an  application  made  by  a  committee  of  a  lunatic 
against  a  preceding  committee  (on  the  usual  bond  to  the 
Crown),  where  he  had  been  declared  a  bankrupt  under  a 
commission  of  bankruptcy,  issued  against  him  so  long  as 
ten  years  before  the  application.  The  remedy  of  the  party 
is  by  scire  facias  (a). 

Where  both  the  committee  and  sureties  reside  in  Scot- 

(a)  In  re  Palmer ,  6  Nov.  1828.  ,  (a)  In  re  Lacy^  10  Price,  135. 
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land^  the  Chancellor's  jurisdiction  does  not  reach  tbemi  and 
proceedings  for  enforcing  the  bond  must  be  instituted  in  the 
Courts  in  Scotland ;  and  the  sum  recovered  in  such  an  ac- 
tion will  be  lodged  in  a  bank  there,  to^await  the  orders  of 
the  Lord  Chancellor  (A);  and  in  order  to  enforce  the  se- 
curity in  such  cases,  the  clerk  of  the  custodies  will  be  re- 
quired to  deliver  up  the  bond  to  be  put  in  suit  against  the 
committees  and  their  sureties. 

If  the  committee  should  disobey  an  order  for  payment  of 
what  has  been  found  due  from  him,  the  Chancellor,  if  he 
thinks  fit,  may  enforce  the  order  by  attachment  (c)« 

A  question,  which  it  became  unnecessary  to  decide,  was 
raised  in  a  recent  case  (el),  whether  the  usual  bond  to  the 
Crown  entered  into  by  the  committee  of  a  lunatic,  be  an  ob- 
ligation of  the  same  force  and  effect  as  a  statute  staple  within 
the  33  Hen.  8,  c.  39,  s.  50. 


SECTION  VI. 

Of  the  Allowance  for  the  Maintenance  of  Lunatics  ^  and 

their  Families. 

AFTER  the  committees  have  been  appointed,  and  per- 
fected their  security,  the  usual  course  is,  for  the  Lord  Chan- 
cellor on  petition  to  refer  the  matter  to  the  Master  in  Chan- 
cery (to  whom  it  stands  referred  by  the  former  orders),  to 
settle  what  will  be  proper  to  allow  for  the  maintenance  of  the 
lunatic  out  of  his  estate. 

The  usual  form  of  reference  on  such  occasion  isj  ''  to  in- 
quire and  certify  what  is  the  situation  of  the  lunatic,  and 
the  nature  of  his  lunacy,  and  of  what  the  fortune  of  the  lu- 
natic did  at  the  time  of  issuing  the  commission  of  lunacy 

{h)  Enkine'8  Inst,  by  Ivoiy,  202,    706. 
n.  245.  (d)  Rex  v.  Lamht,  M<Cleland's 

(c)  Ex  parte  Grimstont,   Ambl.    Rep.  402. 
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consiBtf  and  of  what  it  doth  now  consist;  and  in  what  man- 
ner,  at  what  expesne,  and  by  whom,  the  lunatic  hath  hither- 
to been  maintained,  and  also  what  will  be  fit  and  proper  to 
be  aUowed  for  his  future  maintenance,  regard  being  had  to 
the  circumstances  and  estate  of  the  lunatic**  (e). 

When  the  Master  has  made  his  report  of  the  proper  sum 
to  be  allowed  for  the  maintenance  of  the  lunatic,  apphcation 
must  be  made  to  the  Lord  Chancellor  for  its  confirmation; 
and  if  any  parties  object  to  such  report,  they  can  apply  to 
him  by  petition;  and  generally  the  report  will  be  referred 
back  to  the  Master  to  review  it. 

In  settling  an  allowance  to  the  committee  of  a  lunatic,  the 
Court  does  not  so  much  regard  the  benefit  of  his  next  of 
kin,  as  the  comfort  of  the  lunatic  himself;  with  a  view,  there* 
fore,  that  he  may  be  afforded  as  much  enjoyment  as  his  un- 
fortunate  condition  will  admit,  and  his  pecuniary  resources 
procure,  a  hberal  sum  will  generally  be  allowed  for  mainr 
tenance.  The  Master,  on  a  reference,  having  reported  that 
the  suni  of  300/.  a-year  was  a  proper  allowance  for  the  main- 
tenance of  a  lunatic,  whose  disorder  consisted  of  great  im- 
becility of  mind,  and  who  had  an  income  of  1700/.  a-year, 
and  had  been  placed  in  a  private  madhouse  by  his  grand- 
mother at  a  time  when  he  had  no  fortune — Lord  Chancel- 
lor Eldon  said,  the  allowance  was  too  little,  and  that  the  lu- 
natic, with  his  fortune,  might  be  rendered  more  comfortable. 
It  is  not  a  judicious  act  (said  his  Lordship)  for  the  Court 
to  lay  up  1400/.  a-year  for  persons  who  may  happen  to  be 
his  next  of  kin  at  his  death,  when  his  own  happiness  may 
be  promoted  by  a  more  Uberal  application  of  the  property. 
To  confine  him  in  a  private  madhouse  is  very  harsh,  consider- 
ing that  his  disorder  is  not  of  a  nature  to  require  coercjpn,  nor 
of  a  species  that  gives  much  hope  of  recovery,  which  might 
render  the  treatment  given  in  such  a  place  Apedient.  And 
he  could  not  see  why  the  lunatic  should  not  live  in  a  house 
of  his  own,  under  the  care  of  some  relation.  It  was  referred 
to  the  Master  to  review  his  report ;  and  to  consider  whether 

(e)  In  re  Davidtonj  11  Jlanuary,  1827.  See  forms  of  such  petitions  in  the 
Appendix. 
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it  was  not  proper  to  apply  a  larger  income  for  niainten- 

The  allowance  for  maintenance  will  be  augmented,  ac- 
cording to  the  lunatic's  circumstances.  Where  350/.  a* 
year  had  been  allowed  for  the  maintenance  of  a  lunatic, 
whose  income,  in  consequence  of  the  death  of  a  relation, 
amounted  to  the  annual  sum  of  2000A,  Lord  Chancellor 
Tkurlow  referred  it  to  the  Master  to  inquire  into  his  situa- 
tion, and  what  maintenance  would  be  proper;  for  although, 
said  his  Lordship,  350/.  might  have  been  very  adequate  be- 
fore, it  is  a  miserable  maintenance  for  a  man  of  2000/.  a- 
year,  unless  he  is  in  chains,  or  incapable  of  any  degree  of 
comfort.  Next  of  kin  and  expectants  are  not  to  be  con- 
sidered; but  the  lunatic  is  to  have  every  comfort  which  his 
circwnstances  will  allow  {g)» 

As  the  King  is  required  by  the  statute  de  pnerogathd 
regis  to  maintain,  not  only  the  non  campos,  but  also  his 
family,  an  allowance  may  be  granted  by  the  Chancellor  for 
the  maintenance  of  his  children ;  and  sums  of  money  applied 
by  the  committee  of  a  lunatic  for  the  maintenance  of  his 
children  have  been  allowed  by  the  Court,  where  no  pre- 
vious  order  had  been  obtained  for  the  purpose  (A).  But 
the  regular  and  proper  course  is  for  the  committee  to  apply 
to  the  Lord  Chancellor  previously  to  making  any  extra- 
ordinary payment  for  the  benefit  of  the  children  of  the 
lunatic,  or  of  any  other  person.  The  Lord  Chancellor  has 
power  to  dh^ct  money  belonging  to  the  lunatic  to  be  ap^ 
pUed  for  the  maintenance  or  advuieement  in  life  of  his 
children  (t),  or  for  payment  of  their  debts  (A). 

In  many  cases,  the  whole  income  of  the  properly  belong- 
ing to  «  lunatic  is  ordered  to  be  applied  for  his  maintenance ; 
and  where  that  has  not  been  done,  an  increased  allowance 
may  be  obtained,  if  the  situation  of  the  lunatic  or  his  femily^ 
or  the  state  of  his  property,  require  it. 

It  was  referred  to  the  Master  to  inquire  and  certify  whe« 

(/)  £x  parte  Baker,  6  Vw.  8.  263. 

(jp)   Ex  parte   Chumley,  1  Ve8.        (t)  In  re  Aldersan,  April,  1808; 

Jan.  296.  In  re  Jeetopt  Aug.  1808. 

(A)  Foiter  v.  Marchant,  I  Vera.        (k)  In  reMedhunt^  Apri],  1808. 
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ther  any  addition  was  proper  to  be  made  to  tbe  allowance 
for  the  maintenance  and  support  of  the  lunatic  and  hb  wife 
and  daughter,  regard  being  had  to  the  present  circumstan^ 
oes  and  estate  of  the  lunatic^  and  the  increased  age  of  bis 
daughter;  and  whether  any  sum  ought  to  be  allowed  for  Che 
payment  of  bills  incurred  on  her  account  (/)• 

There  was  a  reference  in  another  case  to  the  Master,  to 
inquire  whether  any  and  what  sums  ought  to  be  applied 
for  the  advancement  of  the  sons  of  a  lunatic,  and  out  of 
what  fund  the  same  ought  to  be  paid  (m)« 

The  Master  was  directed  to  inquire,  having  regard  to 
the  comfort  of  the  lunatic  and  the  circumstances  of  his  es- 
tate, whether  the  sum  allowed  for  keeping  up  a  family  resi- 
dence should  be  increased,  and  whether  the  sum  allowed  to 
the  committees  of  the  person  of  the  lunatic  for  maintainmg 
his  establishment  should  be  also  increased.  On  ibe  con- 
finnatioii  of  the  Master's  report,  recommendmg  additional 
sums  of  money  to  be  allowed  for  the  last-mentioned  pur- 
poses, an  order  to  that  effect  was  made  by  the  Lord  Chan- 
cellor (a). 

With  respect  to  the  application  of  the  separate  estate  of 
a  married  woman  towards  her  muntenance,  Lord  Eldom 
said,  that  the  Court  must  look  at  the  substantial  benefit  of 
the  object  of  the  commission;  and  must  therefore  consider 
the  extent,  not  only  of  the  husband's  means,  but  of  his  ob- 
ligation to  maintain  her;  and,  if  the  law  would  not  compel 
him  to  contribute  to  her  comfort  in  the  degree  in  which  he 
ought,  the  committee  would  be  directed  to  apply  a  part  of 
hitx  separate  income :  but  diat  it  could  be  done  only  by  ar- 
rangement (o). 

There  are,  however,  some  modem  instances  of  orders  for 
the  payment  of  the  separate  estate  of  married  women,  be- 
ing lunatics,  to  their  husbands*  In  a  case  where  it  was 
found  by  the  Master*s  report  that  a  married  lady,  who  had 
been  found  by  inquisition  to  be  a  person  of  unsound  mind> 
was  entitled  under  a  settlement  to  the  dividends  of  stock 

(/)  In  re  Le  Hetip,  24  Dec.  1828.    See  Appendix. 

(w)  In  re  WaUi,  24  Dec  1828.  (o)  Brodie  v.  Barry,   2  Ves.  & 

(n)  In  re  Starkie,  18  Aug.  1828.     Bea.  39. 
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vested  in  trustees^  upon  trust  for  such  persons  as  she  should 
appoint^  but  not  in  the  way  of  anticipation^  and  in  default 
of  appointment,  in  trust  for  her  separate  use,  and  the  hus- 
band had  been  appointed  sole  committee  of  her  person  and 
estate  on  giving  the  usual  security — It  was  ordered  that 
the  dividends,  to  which  the  lady  was  entitled  for  her  se- 
parate use,  should  be  paid  to  her  husband,  to  be  applied 
by  him  in  her  maintenance,  until  further  order  (p).  And  by 
another  report,  made  by  the  Master,  it  appeared  that  the 
wife  of  the  lunatic  was  entitled  to  a  rent  charge  of  200/. 
settled  to. her  separate  use;  that  she  had  two  sons;  and  that 
the  annual  income  of  the  husband,  the  sole  committee  of  the 
person  and  estate,  consisted  of  the  dividends  arising  from 
S499/.,  Bank  Annuities,  and  the  annual  sum  of  258/.,  which 

m 

was  insufficient  to  support  the  lunatic,  and  to  educate  her 
children  in  a  proper  mamier — It  was  ordered  that  the  said 
annuity  of  200/.  should  be  paid  to  the  husband  as  committee 
of  the  estate,  until  further  order;  and  he  was  to  give  credit 
for  the  same  in  passing  his  accounts  before  the  Master  (g). 

In  another  case,  where  a  married  lady,  who  had  been 
found  a  lunatic  by  inqiiisition,  was  entitled  to  the  dividends 
of  stock,  amounting  to  796/.  4^ •  per  annum  for  her  separate 
use— ^It  was  ordered,  that  400/.  per  annum  should  be  paid 
to  one  of  the  committees  of  the  person  of  the  lunatic,  to  be 
applied  for  her  comfort  and  maintenance,  in  the  manner 
directed  by  the  order,  and  that  the  remainder  of  such  divi« 
dends  should  be  paid  to  her  husband  as  her  other  com* 
mittee  (r). 

The  practice  of  making  an  allowance  to  the  immediate 
relations  of  a  lunatic,  other  than  those  whom  the  lunatic 
would  be  bound  by  law  to  provide  for,  has  been  extended 
to  the  case  of  his  brothers  and  sisters  and  their  children,  and 
is  founded,  not  on  their  supposed  interest  in  the  property, 
which  cannot  exist  during  the  lunatic's  liifetime,  but  upon 
the  principle  that  the  Court  will  act  with  reference  to  the 
lunatic,  and  for  his  benefit,  as  it  is  probable  the  lunatic 

(p)  In  re  Evans,  24  May,  1826.       (q)  S.  C.  8  March,  1828. 

(r)  In  re  Cay,  16  AprO,  1829. 
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himself  would  have  acted  if  of  sound  mind.  The  amount 
and  proportions  of  such  an  allowance  are,  therefore,  entire- 
ly  in  the  discretion  of  the  Court  (i). 

It  is  stated,  that  the  origin  of  the  practice  of  granting  an 
allowance  for  the  relations  of  a  lunatic  (other  than  those 
whom  the  lunatic  is  bound  by  law  to  provide  for)  has  been 
traced  to  an  order  of  Lord  Chancellor  Thurlow  in  the  mat- 
ter of  Cotton,  which  was  made  upon  an  objection  to  a  re- 
port, allowing  maintenance  generally,  without  specifying 
the  proportions  which  were  meant  to  be  granted  to  the  re- 
lations respectively.  It  was  referred  back  to  the  Master 
to  review  his  report ;  who  thereupon  certified  that  the  sum 
allowed  was  appropriated;  and,  after  specifying  the  sum 
allowed  for  the  lunatic  himself,  stated  that  the  remainder 
was  to  be  divided  among  his  immediate  relations.  Lord 
Thurlow  confirmed  that  report,  and  directed  the  allowance 
to  be  paid  by,  and  allowed  to,  the  conunittee,  on  passing 
his  accounts  (/}• 

On  a  reference  to  the  Master  to  inquire  and  certify  whe- 
ther it  would  be  reasonable  and  proi>er,  that  any,  and  what, 
increase  should  be  made  to  the  then  allowance  for  the  main- 
tenance and  support  of  the  lunatic,  regard  being  had  to  his 
circumstances  and  estate,  and  also  to  the  situation  of  his 
inmiediate  relations,  and  from  what  time  such  increase 
should  take  place.  The  Master,  by  his  report  certified, 
that  an  increase  should  be  made  in  the  allowance  for  the 
support  of  the  lunatic;  and  with  respect  to  the  lunatic's  im- 
mediate relations,  he  submitted,  that  regard  being  had  to 
dieir  respective  circumstances,  the  several  yearly  payments 
in  his  report  mentioned  should  be  made  to  them  respec- 
tively out  of  the  increased  allowance.  No  objection  was 
taken  to  the  report,  which  was  ordered  to  be  confirmed; 
but  the  order  was  not  drawn  up.  A  petition  was  then  pre- 
sented by  a  niece  of  the  lunatic,  one  of  the  immediate  rela- 
tions provided  for  by  the  report,'  who  conceived  herself 
aggrieved  by  the  Master's  apportionment,  praying  that  the 

(«)    Ex  parte    Whitbread,  In  re    on  Lun.  246. 
Hmde,  2  Mer.  99.    But  see  1  Coll.        (t)  2  Mer.  100,  n. 
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minutes  might  be  varied  in  the  several  particulars  specified, 
and  especially  that  the  report  might  not  be  confirmed  as  to 
the  apportionment  of  part  of  the  lunatic's  allowance  among 
his  relations  in  the  manner  therein  mentioned;  but  that  the 
Lord  Chancellor  would  be  pleased  to  make  such  order  or 
declaration  as  would  enable  the  petitioner  to  receive  such 
other  proportion  of  the  said  allowance  as  the  petition  re- 
quired; but  no  order  was  made  upon  the  petition.  Lord 
Chancellor  Eldon  observed,  ''  finr  a  long  series  of  years  die 
Court  has  been  in  the  habit,  in  questions  relating  to  the 
property  of  a  lunatic,  to  call  ui  die  assistance  of  those  who 
are  nearest  in  blood,  not  on  account  of  any  actual  interest, 
but  because  they  are  most  likely  to  be  able  to  give  informa- 
tion to  the  Court  respecting  the  situation  of  the  property, 
and  are  concerned  in  its  good  administration.  It  has,  how- 
ever, become  too  much  tiie  practice,  diat,  instead  of  such 
persons  confining  tiiemselves  to  the  duty  of  assisting  tiie 
Court  with  their  advice  and  management,  there  is  a  con- 
stant struggle  among  tiiem  to  reduce  the  amount  of  the  al- 
lowance made  for  the  lunatic,  and  thereby  enlarge  the  fund 
which,  it  is  probable,  may  one  day  devolve  upon  tiiemselves. 
Neverdieless,  tiie  Court,  in  making  tiie  allowance,  has  no- 
thing to  ccmsider  but  the  situation  of  the  lunatic  himself, 
always  looking  to  tiie  probabBity  of  his  recovery,  and  never 
regarding  the  interest  of  tiie  next  of  kin.  Witii  tiiis  view 
only,  in  cases  where  the  estate  is  considerable,  and  the  per^ 
sons  who  will  probably  be  entided  to  it  hereafter  are  other- 
wise unprovided  for,  the  Court,  looking  at  what  it  is  likely 
the  lunatic  himself  would  do  if  he  were  in  a  capacity  to  act, 
will  make  some  provision  out  of  the  estate  for  those  per- 
sons. So,  where  a  large  property  devolves  upon  an  elder 
son,  who  is  a  lunatic,  as  heir-at-law,  and  his  brothers  and 
sisters  are  slenderly  or  not  at  all  provided  for,  die  Court 
will  make  an  aUowance  to  the  latter  for  the  sake  of  the 
former,  upon  the  principle  tiiat  it  would  naturally  be  vaote 
agreeable  to  the  lunatic,  and  more  for  his  advahtage,  tiiat 
they  should  receive  an  education  and  maintenance  suitable 
to  his  condition,  than  that  they  should  be  sent  into  the 
world  to  disgrace  him  as  beggars.    So  also,  where  the  fa- 
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ther  of  a  fkmily  becomes  a  lunatici  the  Court  does  not  look 
at  the  mere  legal  demands  which  his  wife  and  children  may 
have  upon  him,  and  which  amotmt,  perhaps,  to  no  more 
than  may  keep  them  from  being  a  burthen  on  the  parish—* 
but  considering  what  the  lunatic  would  probably  do,  and 
what  it  would  be  beneficial  to  him  should  be  done,  makes 
an  allowance  for  them  proportioned  to  his  circumstances. 
But  the  Court  does  not  do  this  because,  if  the  lunatic  were 
to  die  to-morrow,  they  would  be  entitled  to  the  entire  difr* 
tribtttion  of  his  estate,  nor  necessarily  to  the  extent  of 
giving  them  die  whole  surplus  beyond  the  allowance  made 
&r  the  personal  use  of  the  lunatic.  There  is  difficulty  as  to 
die  extent  of  relationship  to  which  an  allowance  ought  to  be 
granted*  There  are  instances  in  which  the  Court  has,  in 
its  allowances  to  the  relations  of  the  lunatic,  gone  to  a  fur'- 
ther  distance  than  grandchildren — to  brothers  and  other 
collateral  kindred;  but  the  principle  is,  not  because  the 
parties  are  next  of  kin  of  the  hmatic,  or  9fi  such  have  any 
right  to  an  allowance,  but  because  the  Court  will  not  refuse 
to  do,  for  the  benefit  of  the  lunatic,  that  which  it  is  probable 
the  lunatic  himself  would  have  done**  (u). 

In  a  recent  case,  a  petition  was  presented  by  a  modier- 
on  behalf  of  her  infant  son,  by  which  it  appeared  that  a  lu- 
natic was  tenant  for  life  of  estates  of  the  annual  value  of 
1 190L,  with  remainder  in  tail  to  the  petitioner,  an  infiuit  of 
die  age  of  eight  years,  and  the  great  nephew  of  the  lunatic ; 
and  that  the  surplus  income  of  the  lunatic's  estates,  after 
payment  of  the  allowance  for  maintenance,  amounted  to  the 
annual  sum  of  8001.  That  the  lunatic  was  seventy-five  years 
of  age,  had  been  declared  a  lunatic  twenty  years,  and  was 
then  in  a  most  hopeless  state  of  lunacy.  That  the  mother 
of  the  infiuit  petitioner  had  only  an  income  of  40^  for  their 
maintenance.  The  petition  prayed  a  reference,  to  inquire 
into  the  state  and  circumstances  of  the  lunatic,  as  to  his  fa- 
mily and  relations,  and  particularly  as  to  the  circumstances  of 
the  petitioner,  the  infant,  and  whether  his  mother  was  capable 
of  properly  maintaining  and  educating  him,  with  reference 

(«)  Ex  parte  Whithread,  In  re  Hinde,  2  Mer.  101—103. 
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to  his  rights,  interests,  and  expectations,  upon  the  death  of 
the  lunatic;  and  to  certify  whether  it  would  be  proper,  that 
any  increase  should  be  made  to  the  allowance  for  the  main- 
tenance of  the  lunatic,  regard  being  had  to  his  circumstan- 
ces and  estate,  and  also  to  the  situation  of  the  petitioner, 
the  infant;  and  whether  it  would  be  proper  that  any,  and 
what,  allowance  should  be  made  to  any  person,  and  to  whom, 
towards  the  maintenance  and  education  of  the  petitioner,  the 
infant,  out  of  the  rents  and  interest  of  the  lunatic's  estate. 
The  petition  stood  over  for  some  time,  to  give  an  opportu- 
nity to  the  committee  to  answer  certain  affidavits  in  sup- 
port of  it;  and  as  it  afterwards  appeared  that  the  surplus 
income  of  the  lunatic  was  required  for  several  contingent 
expenses,  as  renewing  leases  of  his  property;  and  that  the 
lunatic,  every  other  day,  was  capable  of  expressing  his 
wishes  as  to  the  application  of  his  property — Lord  Chan- 
cellor Brougham^  although  he  recognised  the  doctrine  of 
Lord  Eldon  in  the  preceding  case,  refused  to  make  the  or- 
der prayed  by  the  petition  last  stated  (v). 

In  one  case,  where  the  Master  had  reported  that  the  in- 
come of  the  lunatic  was  sufficient  to  allow  the  sum  of  200^ 
a-year  to  be  paid  to  each  of  his  married  daughters,  and  that 
the  same  ought  to  be  allowed  from  the  date  of  the  commis- 
sion,  and  that,  from  a  subsequent  period,  an  annual  sum  ought 
to  be  paid  for  the  support  of  each  of  the  lunatic's  married 
children,  in  proportion  to  the  income  of  the  lunatic,  and  the 
wants  of  himself  and' his  wife,  and  the  other  branches  of  his 
&mily ;  and  that  the  net  annual  income  of  the  lunatic  ought 
to  be  divided  into  thirty-two  equal  parts,  seventeen  of  which 
should  be  allowed  for  the  support  of  the  lunatic,  his  wife, 
and  his  two  unmarried  daughters,  and  the  remaining  fif):een 
parts  paid  to  the  four  married  children  and  the  child- 
ren of  a  deceased  child — an  order  for  apportioning  the  in- 
come of  the  lunatic  amongst  himself  and  his  children  and 
grandchildren  was  made  (tr), 

.  A  petition  was  presented  for  a  natural  child,  by  his  mo- 
ther and  next  friend,  whereby  it  appeared  to  have  been 

(v)  In  re  Wmdtor,  21  Dec.  1831.      (w)  In  re  Freak,  14  Aug,  1830. 
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the  intention  of  a  lunatic  to  give  a  natural  child  a  liberal 
education,  and  the  mother  had  not  sufficient  means  for  his 
support  or  for  carrying  those  intentions  into  effect  Lord 
Chancellor  Lyndhurst  declared^  that,  under  the  particular 
circumstances  of  the  case,  the  natural  child  ought  to  be 
maintained  and  educated  out  of  the  estate  of  the  lunatic, 
and  referred  it  to  the  Master,  to  inquire  and  certify  what 
would  be  a  fit  and  proper  sum  to  be  allowed  for  the  past 
and  future  maintenance  and  education  of  the  child  (or). 

Where  the  lunatic  has  two  funds  applicable  towards  his 
maintenance,  and  both  are  not  required  for  that  purpose,  it 
will  be  charged  on  one  fund  exclusively  of  the  other,  if  such 
arrangement  is  beneficial  to  the  lunatic's  estate.  A  mother, 
whose  only  daughter,  a  lunatic,  was  entitled  to  a  large  real  and 
personal  estate  under  her  father's  will,  bequeathed  the  resi- 
due of  her  estate  and  effects  to  trustees,  upon  trust  to  apply 
the  interest,  amounting  to  about  1600/.  a-year,  towards  the 
maintenance  and  support  of  her  daughter,  and  otherwise  for 
her  comfort  and  advantage,  as  they  should  think  proper,  with- 
out being  liable  to  account;  and  after  her  decease  to  pay 
the  principal,  and  also  such  interest  as  should  not  have  been 
actually  so  applied,  to  the  testatrix's  nieces.  The  Master 
found,  that  the  residue  of  the  mother's  estate  amounted  to 
about  1600L  a-year;  that  an  annual  sum  of  1^00/.  was  pro- 
per to  be  allowed  for  the  maintenance  of  the  lunatic;  and 
that  the  whole  of  that  allowance  ought  to  be  paid  out  of  the 
income  to  arise  from  the  property  to  which  she  was  enti- 
tled under  her  mother's  will.  The  next  of  kin  prayed  a 
confirmation  of  the  Master's  report ;  and  the  trustees  under 
the  mother's  will  presented  a  counter  petition,  praying  that 
the  lunatic's  allowance  might  be  charged,  either  entirely  or 
at  least  rateably,  on  the  income  of  the  property  which  she 
derived  from  her  father.  The  Court  held  that  the  testa- 
trix intended  that  the  fund  should  be  applied,  in  the  first 
instance,  for  the  maintenance,  support,  and  clothing  of  her 
daughter;  it  might  turn  out,  eventually,  that  it  was  not  a 
sufficient  provision ;  which  would  explain  the  use  of  the 

(x)  In  re  Jodrell,  14  Aug.  1828. 
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word  *'  towards;*'  and  if  there  was  any  surplus,  she  gave  it 
to  the  legatees  over.  Under  these  circumstancesi  it  being 
for  the  interest  of  the  lunatic,  and  not  contrary  to  the  in* 
tention  of  the  will,  it  was  held  that  the  charge  should  be 
wholly  borne  by  the  maternal  estate  {y). 

Where  a  lunatic  had  estates  in  England  and  Scotland,  it 
was  ordered  that  the  burthen  and  expense  of  the  mainten* 
ance  and  debts  ought  to  be  borne  in  a  rateable  pr6porti(»i 
between  his  real  and  {Personal  estate  in  England,  and  his 
real  and  personal  estate  in  Scotland,  regard  being  had  to 
the  respective  incomes  and  produce  of  each  estate;  and  the 
Master  was  directed  to  inquire  into,  and  settle,  the  propor- 
tions accordingly  («)•  > 

Where  it  appeared  by  the  petition  of  the  committees  of 
the  person  of  a  lunatic,  that,  in  consequence  of  the  unsettled 
state  of  the  lunatic's  affairs,  no  regular  allowance  had  been 
fixed  for  his  maintenance,  and  that  they  had  advanced  their 
own  money  for  that  purpose — It  was  referred  to  the  Mas* 
ter  to  inquire  and  certify  what  sum  would  be  proper  to  be 
allowed  for  a  provisional  allowance  for  the  future  mainten- 
ance of  the  lunatic,  until  the  Master  should  have  made  his 
general  report,  and  from  what  time  such  provisional  allow* 
ance  was  to  be  payable  {a). 


SECTION  VII. 

Cfihe  AUowaneefor  Trouble  to  ike  Ommiiteei  of  the 

EHates  ofLunaiics. 

THE  general  rule  of  the  Court  of  Chancery  is,  not  to 
make  any  allowance  to  committees  of  lunatics  for  their  trou- 
ble in  the  execution  of  their  trust;  but,  under  particular 

(y)  In  re  AtkUy^  1  Rusa.  Ar  Mait^bioteia  of ^niMdlalf ,  2  Vet.  sen. 
Mylne,  371 .  381 ;  Reg.  Ub.  1 750,  B.  foL  61 2, 1 3. 

(s)     Msrquc88  of  AnanMe  v.        (a)  In  re  King,  11  Aug.  1829. 
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circumstancesi  the  allowance  for  maintenance  has  been  in- 
creased, or  a  reasonable  compensation  for  trouble  allowed. 

The  conunittee  of  the  person  and  estate  of  a  lunatic, 
being  also  his  younger  son,  preferred  a  petition,  to  be  allowed, 
in  addition  to  400/.  a-year,  a  sum  of  money  reported  by  the 
Master  as  proper  to  be  allowed  for  his  trouble  in  taking 
care  of  the  lunatic's  estates,  which  were  large,  and  dis« 
persed  in  England  and  Ireland.  The  next  of  kin  consented 
to  such  allowance,  as  far  as  by  hiw  they  could  give  such  con* 
sent.  Lord  Chancellor  Hardwicke  observed,  that  trustees 
or  committees  of  lunatics  nerer  have  any  allowance  made  to 
them  for  their  trouble;  committees  were  generally  the  rehi« 
tions,  or  at  least  friends,  of  the  lunatic,  and  were  supposed 
to  have  a  regard  for  his  welfare,  and  to  undertake  the  care 
of  him  from  charitable  motives ;  and  as  an  allowance  had 
never  been  made,  his  Lordship  refused  to  make  a  precedent 
for  himself  and  his  successors.  The  present  case  had  less 
fiivoiirable  circumstances  than  where  a  stranger  was  com- 
mittee; for  a  son  was  in  duty  bound  to  undertake  such  a 
trust:  nor  was  the  consent  of  the  next  of  kin  (so  far  as  they 
were  by  law  capable  of  consenting),  a  sufficient  ground  for 
obtaining  the  allowance;  for,  it  is  the  interest  of  the  lunatic 
which  the  Court  regards,  and  the  lunatic  might  outlive  the 
present  next  of  kin,  and  his  personal  estate  go  into  other 
hands  after  his  death.  The  management  of  the  property, 
however,  in  that  case  being  attended  with  great  trouble, 
his  Lordship  directed  the  committee  to  prefer  a  petition  for 
an  increase  of  maintenance,  taking  no  notice  of  the  Master's 
report ;  and  he  would  then  order  an  additional  allowance  of 
£00/.  a-year  (6). 

On  a  petition,  presented  in  lunacy,  for  an  allowance  to 
the  committee  of  the  estate,  for  his  care  and  trouble.  Lord 
Chancellor  Eldon  is  reported  td  have  said,  that  he  did  not 
recollect  an  instance  of  allowing  a  committee  of  the  estate 
any  thing  for  his  care  and  trouble;  and  refused  to  make  an 
order  for  that  purpose  (c). 

But,  under  peculiar  circumstances,  a  salary  is  sometimes 

(6)  In  re  Atmetley,  Ambl.  78.  (e)  Anon,  10  Vet.  104. 
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allowed  to  the  committee  of  the  estate  of  a  lunatic.  Thus^ 
where  a  gentleman,  unconnected  with  the  family  of  the  luna- 
tic,  had  been  induced  at  their  request  to  suffer  himself  to 
be  proposed  as  committee,  in  order  to  carry  into  effect  the 
Lord  Chancellor's  recommendation;  and  the  inspecting  the 
estate,  and  receiving  and  remitting  the  rents,  would  be  at- 
tended  with  considerable  trouble ;  and  the  Master  had  ap- 
proved the  appointment.  On  a  petition  being  presented 
by  some  of  the  next  of  kin,  praying  that  the  committee  of 
the  estate  might  have  an  allowance,  in  the  same  manner 
as  a  receiver — Lord  Chancellor  Eldon  directed  the  Mas- 
ter to  inquire  and  certify  what  reasonable  allowance  un- 
der the  peculiar  circumstances  of  the  case  it  would  be 
proi>er  to  make  to  the  committee,  for  his  care  and  pidns 
in  the  management  of  the  lunatic's  estate,  and  in  collecting 
and  receiving  the  rents  thereof,  with  liberty  to  state  any 
special  circumstances  (</). 

In  another  case,  where  a  person  had  been  appointed 
committee  of  the  estate  of  a  lunatic,  but,  in  consequence  of 
the  large  amount  of  the  security  required,  and  of  the 
trouble  which  he  must  necessarily  be  put  to  in  collecting 
the  rents  of  the  lunatic's  houses,  and  the  interest  due  up- 
on bonds  and  mortgage  securities,  refused  to  act,  unless 
he  was  also  appointed  receiver,  with  some  remuneration  for 
his  trouble  in  attending  to  the  afiairs  of  the  lunatic — Lord 
Chancellor  Lyndhwrstj  on  the  petition  of  the  sisters  and  co- 
heiresses of  the  lunatic,  made  a  reference  to  the  Master  to 
settle  a  reasonable  and  proper  salary,  to  be  allowed  to  the 
committee  of  the  estate,  for  his  care  in  the  management  of 
the  lunatic's  estate,  on  his  giving  security,  to  be  approved 
by  the  Master,  to  account  annually  for  what  he  should  re- 
ceive and  pay  (e). 

So  likewise  where  the  estate  of  the  lunatic  consisted  of 
lands  in  different  parts  of  a  county,  which  were  divided  into 
npwai<ds  of  twenty  farms,  let  on  leases,  which  contained  very 
special  covenants,  an  order  was  made,  without  a  reference  to 

{d)  Ex  parte  Fermor^  In  re  Er-    453 ;  ante,  p.  146. 
rrngtoHf  Jac.  Rep.  404.    See  Mar-       (e)  In    re   Palmer,    15   March, 
shali  V.  HoOoway,   2  Swanst  432,    1828. 
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the  Master,  that  the  committee  of  the  lunatic's  estate  should 
he  at  liberty  to  employ  a  particular  person  for  inspecting  the 
lunatic's  property,  at  a  fixed  salary,  to  be  paid  out  of  the 
rents  of  the  estate(/). 

But  in  a  case  where  the  committee  of  the  person  of  the 
lunatic  petitioned  for  payment  of  an  annual  sum  directed 
to  be  allowed  to  him  for  expenses  incurred  by  him  in  visit- 
ing the  lunatic;  and  it  appeared  that  such  committee  had 
redded  in  Scotland  from  181S  to  18Si — Lord  Chancellor 
Eldon  said,  if  a  sum  was  allowed  the  committee  for  the 
expenses  of  visiting  the  lunatic,  and  he  retired  out  of  the 
jurisdiction,  where  the  Court  could  not  compel  him  to  do 
his  duty,  the  Court  would  not  order  it  to  be  paid  to  him. 
It  must  be  paid  to  some  one  over  whom  the  Court  had 
control.  If  an  application  had  been  made,  stating  that 
he  was  gone  to  reside  permanently  in  Scotland,  the  Court 
would  have  discontinued  the  allowance.  The  order  made 
on  the  last  petition  declared  that  the  committee  was  not  en- 
titled to  the  allowance  of  40/.  per  annum  claimed  by  him,  and 
directed  the  Master  to  inquire,  regard  being  had  to  any  vi- 
sits which  he  should  find  to  have  been  actually  made  by  the 
petitioner  to  the  lunatic,  at  his  place  of  residence,  whether 
any,  and  what  sum  ought  to  be  allowed  him  for  such  vi- 
sits ig). 

Where  a  person,  who  had  been  appointed  committee  of 
the  estate,  stated  in  his  petition  that  he  had  never  consented 
to  die  appointment,  that  he  declined  to  act  as  committee, 
and  that  no  other  person  could  be  found  to  undertake  the 
office;  but  that  he  was  willing  to  accept  the  situation  of  re- 
ceiver of  the  estate  of  the  lunatic,  on  being  allow^  a  pro- 
per salary — ^It  was  referred  to  the  Master  to  approve  of 
some  other  proper  persons  as  committees;  and  if  no  proper 
person  could  be  found  to  act  as  such  committee,  then  the 
Master  was  to  appoint  a  proper  person  to  be  the  receiver 
of  the  lunatic's  estate,  with  a  reasonable  salary  for  his 
care  and  pains,  on  his  giving  the  same  security  as  is  re- 

(/)  In  rtErrinffton,  2  Run.  567.        (g)  Ex  parte  Ord,  Jac.  Rep.  94. 
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quired  from  the  committees  of  lunatic's  estates  to  account 
annually;  and  a  fiirther  order  was  added,  that  the  tenants  of 
the  lunatic's  estates  should  attorn  and  pay  their  rents  to  such 
receiver,  who  was  to  be  at  liberty  to  let  the  estates  from 
time  to  time,  with  the  approbation  of  the  Master,  /is  there 
should  be  occasion  (A). 


wm 


SECTION  VIII. 

Of  the  Removal  of  Committees. 

AS  the  King  is  bound  to  execute  the  trust  reposed  in 
him  by  the  statute  de  pr(Brogativd  regis  (t),  and  cannot  do 
it  otherwise  than  by  persons  appointed  for  that  purpose, 
the  Lord  Chancellor  is  the  proper  person  to  direct  and  con- 
trol the  authority  of  tlie  person  so  appointed;  and  it  is  the 
duty  of  the  person  holding  the  Ghreat  Seal  to  see  that  the 
committees  do  not  use  their  trust  to  the  prejudice  of  the 
lunatic  in  his  life-time,  or  of  those  entitled  to  his  property 
after  his  death. 

The  committee  of  the  estate  is  considered  as  a  mere 
bailiff,  appointed  by  the  Crown,  and  under  its  control,  to 
take  care  of  the  property,  and  to  act  according  to  the  duty 
imposed  on  the  Crown;  and  is  liable  to  account,  to  censure, 
to  punishment,  and  to  removal,  if  he  shall  misconduct  him- 

self(*). 

It  has  been  stated,  that  the  superintendence  of  the  con- 
duct of  committees  of  lunatics  in  the  management  of  their 
property  and  persons  belongs  to  the  Court  of  Chancery  (/); 
but  such  jurisdiction  is  always  exercised  by  the  Keeper  of 

\h)  In  re  Smith,  23  Feb.  1828.  (/)  In  re  Fitzgerald,  2  Sch.  &  Lef. 

(i)  See  ante,  p.  11.  438;  ante,  pp.  17, 18. 

{k)  2  Sch.  &:  Lef.  436. 
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the  Grant  Seid,  and  not  by  the  other  brandhea  of  the 
Court 

In  case  committees  abuae  the  powers  with  which  they  axe 
intruated  in  that  character,  or  in  case  their  circumstances 
became  so  embarrassed  as  to  render  it  unsafe  or  inexpedient 
to  intrust  them  any  longer  with  the  management  of  the  lur 
natic  or  his  concerns,  they  will  either  be  removed  or  sus- 
pended from  the  office,  as  occasion  may  require,  and  orders 
will  be  made  for  the  appointment  of  others  in  their  place. 

In  a  case  in  which  a  committee  of  the  estate  of  a  lunatic 
had  neglected  to  carry  in  his  accounts,  and  afterwards  renr 
dered  very  deficient  ones,  and  had  called  in  and  received 
several  sums  of  money  belonging  to  the  lunatic,  keeping 
part  of  it  in  his  own  hands,  and  making  a  profit  of  it,  and 
had  lent  other  part  of  the  lunatic's  money  on  mortgage,  and 
expended  some  in  repairs,  without  the  authority  of  the 
Ck)urt,  besides  retaining  a  balance  in  his  own  hands;  such 
committee  was  ordered  in  the  first  instance  to  render  an  ac* 
count  of  his  receipts;  and  the  Master,  having  found  by  his 
report  that  the  committee  had  been  guilty  of  such  irregu- 
larities with  respect  to  the  management  of  the  lunatic's 
funds;  on  a  further  petition  being  presented,  an  order  was 
made  for  removing  the  committee  from  his  office,  and  foe  di- 
recting another  to  be  appointed  in  his  place  (n). 

Where  a  lunatic  was  defendant  in  a  cause,  and  his  com- 
mittee, who  was  also  a  defendant  in  the  same  cause,  refused 
to  put  in  an  answer  for  him;  on  a  motion  by  the  plaintiff,  for 
the  committee  to  put  in  an  answer  by  a  limited  time,  or  for 
one  of  the  Six  Clerks  to  be  appointed  guardian  ad  Utem-^ 
The  Court  thought  the  proper  course  would  be  to  proceed 
against  the  lunatic;  and,  if  the  committee  declined  putting 
in  an  answer,  to  apply  to  the  Great  Seal  for  the  appointment 
of  another  committee  (o). 

The  committee  of  a  lunatic,  who  had  been  guilty  of  a 
contempt  by  publishing  a  pamphlet,  which  reflected  on  per- 
sons acting  in  the  management  of  the  lunatic  under  the 
Chancellor's  orders,  and  who  had  moreover  intruded  into 

in)  In  re  Pearson,  15  Aug.  1826.  (o)  Lioyd  v.  Mar,  2  Dick.  460. 
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the  Master's  office,  and  interrupted  the  business  there,  was 
dismissed,  and  a  reference  was  directed  to  the  Master  for  the 
appointment  of  a  new  committee  (p). 

Bankruptcy  of  the  committee  of  the  person  of  a  lunatic 
is  a  sufficient  cause  for  removing  him,  on  account  of  the 
iund  for  maintenance;  but  the  custody  of  the  person  is  not 
always  changed  on  that  account;  but  it  will  be  referred  to 
the  Master  to  appoint  another  committee,  in  order  that  he 
may  consider  the  particular  circumstances  of  the  case,  and 
the  propriety  of  continuing  the  custody,  having  regard  to 
the  comfort  of  the  lunatic  (q). 

The  Court  will  not  remove  a  committee  of  the  person, 
merely  on  the  ground  of  his  having  become  a  bankrupt, 
whether  he  has  obtained  his  certificate  or  not ;  even  where 
he  has  obtained  his  certificate,  and,  possessing  no  other 
funds  than  those  which  are  given  jfor  the  maintenance  of  the 
lunatic,  is  under  a  temptation  to  appropriate  them  to  his 
own  benefit,  still  the  Court  will  not  change  the  custody  of 
the  person  of  the  lunatic,  unless  it  be  impracticable  otherwise 
to  secure  his  maintenance.  For,  the  Court  in  such  cases 
has  a  species  of  control  over  the  funds,  and  the  true  subject 
of  consideration  is,  whether  such  committee  has  done  what 
is  required  for  the  comfort  of  the  lunatic,  which  in  many 
cases  is  best  promoted  by  not  changing  the  custody  of  his 
person.  And,  therefore,  on  a  petition  to  remove  a  com- 
mittee, on  the  ground  that  he  had  become  a  bankrupt,  an  in- 
quiry was  directed  whether  the  comfort  of  the  lunatic  had 
been  sufficiently  provided  for,  regard  being  had  to  the  sum 
allowed  (r). 

The  bankruptcy  of  the  committee  of  the  estate  of  a  luna- 
tic is  a  sufficient  ground  for  removal.  Thus,  in  a  case 
where  such  a  committee  had  been  declared  a  bankrupt,  it 
was  ordered  that  he  should  be  discharged  from  the  office^ 
and  from  acting  in  any  manner  in  the  affiiirs  of  the  lunatic, 
and  that  the  bankrupt  should  pass  his  accounts  before  the 
Master,  when  his  assignees  were  to  be  at  liberty  to  at- 

(p)  Ex  parte  JoneSf  13  Ves.  237.        (r)  Ex  parte  Proctor,  1  Swanst. 
(g)  Ex  parte  Miidmay,  3  Yes.    531. 
jun.  2. 
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tend,  and  the  balance  to  be  found  due  was  ordered  to  be 
]Hud  into  Court,  upon  which  hijs  recognizance  was  to  be  va- 
cated ;  and  in  default  of  such  payment,  it  was  referred  to  the 
Blaster  to  inquire  and  certify  whether  any  proceeduigs 
should  be  taken  against  the  bankrupt  and  his  sureties,  for 
obtaining  payment  of  such  balance;  and  the  Master  was  di- 
rected to  inquire  who  were  the  most  proper  persons  to  be 
appointed  committees  of  the  estate  in  the  place  of  the 
bankrupt  (i). 

Sometimes,  the  bankrupt  committee  of  the  estate  is  sus- 
pended from  the  office  until  he  shall  have  obtained  his  cer- 
tificate. Thus,  in  a  case  where  a  committee  of  the  estate 
of  a  lunatic  had  been  made  a  bankrupt,  and  was  indebted 
to  the  lunatic's  estate  in  a  large  sum  of  money — Lord  Chan- 
cellor Lyndhursi  ordered  the  committee  to  be  suspended 
firom  the  committeeship  of  the  lunatic's  estate,  and  from  all 
interference  therewith,  until  he  should  obtain  his  certificate, 
on  receiving  which  he  was  to  be  at  liberty  to  apply  to  re- 
sume such  committeeship;  and  the  Master  was  ordered  to 
appoint  a  proper  person  to  be  receiver  of  the  lunatic's  es- 
tate in  the  mean  time,  with  a  reasonable  salary,  on  giving 
security ;  and  it  was  ordered  that  the  committee  should  pro- 
ceed to  complete  the  passing  his  accounts,  and  that  theje- 
ceiver  should  prosecute  the  orders  made  for  passing  such 
accounts;  and  it  was  referred  to  the  Master  to  inquire  if 
any  and  what  proceedings  were  necessary  and  proper  to  be 
taken  for  recovering  what  was  due  to  the  lunatic's  estate  from 
the  committee  (<)•  Afterwards,  on  the  petition  of  two  of 
the  next  of  kin  of  the  lunatic,  the  assignees  of  the  bank- 
rupt were  ordered  to  deposit  in  the  Master's  office,  upon 
oath,  all  such  deeds,  papers,  and  writings  in  their  custody 
or  power,  as  related  exclusively  to  the  estate  of  the  lunatic, 
and  to  the  accounts  of  the  bankrupt  as  the  committee  of 
his  estate.  And  the  bankrupt  was  ordered  to  be  examined 
upon  interrogatories,  as  the  Master  should  think  fit,  touch- 
ing a  particular  farm,  and  the  estate  and  interest  of  the  lu- 
natic therein,  and  the  rents  and  profits  thereof  received  by 

(«)  In  r€  Barrow,  20  June,  1827.      (0  In  rt  Chambers,  15  April,  1826. 
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the  bankrupt,  and  as  to  the  accounts  of  the  lunatic  a  estates 
generally;  and  the  petitioners  were  to  be  at  liberty  to  charge 
the  bankrupt  with  such  proportion  of  the  rents  and  profits 
of  such  farm  as  the  Master  should  find  to  be  due  from  him 
to  the  estate  of  the  lunatic  in  respect  thereof,  and  in  re- 
spect of  certain  other  sums  therein  mentioned.  And  the 
Master  was  to  be  at  liberty  to  fix  a  period  within  which  the 
bankrupt  was  to  vouch  and  pass  his  accounts  before  the 
Master;  and,  in  default,  the  Master  was  directed  to  look 
into  the  state  of  the  accounts  and  certify  what  balance  ap- 
peared to  be  due  from  the  bankrupt  to  the  estate  of  the 
lunatic  {u). 

The  committee's  going  to  reside  permanently  out  of 
the  jurisdiction  of  the  Court  seems  to  be  a  sufficient  cause 
for  removing  him  (v).  But  where  only  a  temporary  absence 
of  the  committee  of  the  person  and  estate  is  contem- 
plated, it  may  be  referred  to  the  Master  to  approve  of  a 
proper  person  to  be  intrusted  with  the  care  of  the  lunatic 
during  such  absence  (tr). 

.  A  party  may  apply  to  the  Lord  Chancellor,  by  petition,  to 
be  discharged  from  the  office  of  committee;  whereupon  it  will 
be  referred  to  the  Master  to  take  and  pass  his  acco^mts  of 
the  receipts  and  payments  on  accoimt  of  the  lunatic  and  hia 
estate,  from  the  foot  of  the  last  account;  and  an  order  will 
be  made  that,  after  payment  of  the  taxed  costs  and  reason- 
able allowances  of  the  committee  and  next  of  kin  of  the  lu- 
natic, the  balance  to  be  found  due  from  such  committee 
be  paid  into  the  name  of  the  Accountant-General  of  the 
Court  of  Chancery,  and  thereupon  that  the  committee  may 
be  discharged  from  his  committeeship,  and  the  recogni- 
sance entered  into  by  him  and  his  sureties  cancelled;  and 
it  wiU  also  be  referred  to  the  Master  to  appoint  another 
committee  in  the  place  of  the  one  who  has  been  discharged, 
of  which  notice  must  be  given  to  the  next  of  kin  of  the 
lunatic  («)•  And  sometimes,  on  a  petition  for  the  appoint- 
ment of  new  committees,  it  will  be  ordered  that  the  custody 

(m)  In  re  Chambers,  13  Aug.  1828.        (w)  In  re  Agwlar,  22  Feb.  1823. 
(r)  Ex  parte  Ord,  Jac,  Rep.  94.  (j:)  In  re  Yorke,  5  Aug.  1828. 
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of  the  person  of  the  lunatic  be  committed  to  particular  per- 
sonsy  until  a  new  committee  shaU  have  been  appointed,  and 
directions  will  be  given  as  to  the  custody  of  the  lunatic  in 
the  interval  (y). 


SECTION  IX. 

Of  Passing  the  Accounts  of  Committees. 

THE  committees  of  lunatics  are  required,  from  time  to 
time,  to  render  an  account  of  their  receipts  and  payments 
in  respect  of  the  estate  of  the  lunatic.  The  Lord  Chancel- 
lor refers  it  to  the  Masters  in  Chancery,  to  pass  the  accounts 
of  committees,  and  on  each  particular  occasion  a  specific 
order  must  be  pronounced  for  the  purpose  («). 

The  Masters  of  the  Court  of  Chancery  were  ordered 
to  certify  on  die  last  seal  after  Trinity  term,  in  every  year, 
to  the  Lord  ChanceOor,  Lord  Keeper,  or  Lords  Commis- 
sioners for  the  custody  of  the  Grreat  Seal,  for  the  time  be- 
ing, the  state  of  the  several  committees'  and  receivers*  ac- 
counts, in  their  respective  offices  (a). 

In  some  cases,  where  the  property  of  the  lunatic  is  small, 
the  Court  will  on  application  dispense  with  the  general  rule 
requiring  the  committees  to  pass  their  accounts  annually. 
In  one  case,  where  the  sum  annually  received  by  the  com- 
mittee beyond  the  maintenance  did  not  exceed  8/.  per  at^ 
num^  it  was  ordered  that  the  same  might,  from  time  to  time, 
when  received  by  the  conmiittee,  be  paid  into  the  Bank  of 
England  to  the  credit  of  the  matter,  (the  amount  to  be  veri- 
fied by  the  affidavit  of  the  committee;)  and  that  the  order 

(y)  /» re  Al«tea{^«,  28  Aug.  1822.  of  the  Great  Seal,  25  July,  1792; 

(z)  See  farm$  of  petitioiui  for  thU  Beames*  Orders  in  Chaucery,  453; 

purpose,  in  the  Appendix.  and  sec  Harr.  Ch.  Pr.  by  Newl.  386. 
i  a)  Order  of  Lords  Commissioners 
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directing  the  committee  to  pass  his  accounts  annually  be 
dispensed  with  (c). 

On  an  application  that  the  committee  of  a  lunatic  might 
have  liberty  to  pass  his  accounts,  which,  in  consequence  (as 
was  alleged)  of  the  smallness  of  the  property,  had  not  been 
passed  since  the  year  18^3 — Lord  Chancellor  Lyndhursi 
granted  leave  in  that  case;  but  said,  that,  whenever  from  any 
cause  it  is  found  inexpedient  to  pass  the  accounts  of  a  lu- 
natic's  estate  regularly,  an  application  ought  to  be  made,  in 
the  first  instance,  for  liberty  to  dispense  with  the  general 
rule,  and  the  Court  would  then  exercise  its  discretion  on 
the  subject  (d). 

In  other  cases,  it  has  been  referred  to  the  Master  to  con- 
sider of  the  propriety  of  passing  altogether  the  accounts 
of  committees  of  the  estates  of  lunatics  for  several  years;  and 
they  have  been  ordered  to  be  passed  accordingly,  if  the 
Master  approve  of  such  a  course  (e). 

In  another  case,  where  it  appeared  that  the  property  of 
the  lunatic  consisted  only  of  771/.  7«.,  3  per  cent.  Bank  An- 
nuities, and  889/.,  Si  per  ceni.  Bank  Annuities;  and  tiiat 
the  expense  of  passing  the  accounts  annually  before  the 
Master  amounted  to  the  sum  of  16/./  and  that  it  would  be 
for  the  benefit  of  the  lunatic,  if  the  whole  dividends  of  his 
stock  were  allowed  for  his  maintenance — On  the  petition 
of  the  committee  of  the  person  and  estate  of  the  lunatic,  it 
was  ordered  that  so  much  of  a  former  order,  as  directed  the 
accounts  to  be  passed  annually,  should  be  dispensed  with, 
and  that  the  whole  of  the  annual  dividends  of  the  stock 
belonging  to  the  lunatic  should  be  paid  to  the  committee 
from  time  to  time,  as  the  same  became  payable,  for  the 
maintenance  of  the  lunatic  until  further  order  (/)» 

The  committee  will  not,  in  general,  be  suffered  to  pass  his 
accounts  without  referring  it  to  the  Master,  to  see  what  ba« 
lances  of  money  belonging  to  the  lunatic  have  been  retain* 

(c)  Ex  parte  Pickard,  3  Ves.  &  (e)  In  re  Robmam^  28  Nov.  1828; 
Bea.  127;  In  re  Stephenson,  Aug.    In  re  James,  3  April,  1828. 

1814.  i^f)  In  re  Scarpelam,  22  May, 

(d)  Anon.  1  Russ.  &  Mylne,  113.    1830. 
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ed  in  his  hands  from  time  to  time ;  which  he  will  not  be  al- 
lowed to  keep  without  paying  interest  (g),  nor  to  take  upon 
himself  the  management  of  the  savings  of  the  estate,  with« 
out  being  charged  with  interest  (A). 

The  Master  is  sometimes  directed  to  make  annual  rests, 
for  the  purpose  of  calculating  the  interest  on  balances.  Thus, 
it  was  referred  to  the  Master,  to  take  the  accounts  of  the 
receipts  and  payments  of  the  committee  of  the  person  and 
estate  of  the  lunatic,  on  account  of  her  and  her  estate ;  and, 
m  taking  such  accounts,  the  Master  was  directed  to  make 
annual  rests,  and  calculate  interest  after  the  rate  of  4/.  per 
cent,  per  anmiiR,  on  any  balances  which  he  might  find  due 
from  the  committee.  The  personal  representative  of  a  de- 
ceased committee  was,  in  like  manner,  ordered  to  account 
and  pay  interest  after  the  same  rate,  for  balances  (f)« 
In  another  case  the  committee  of  the  person  and  estate  was 
ordered  to  carry  in  his  accounts,  within  eight  days,  to  be 
passed  by  the  Master,  and  in  taking  the  same  he  was  di« 
rected  to  make  annual  rests,  and  charge  the  committee  with 
interest  after  the  rate  of  4tf.  per  cent  per  amwm  on  any  ba- 
lance that  might  appear  to  have  been  in  his  hands  at  the  end 
of  each  year;  and  the  committee  was  ordered  to  pay  the 
costs  of  the  petition  (k).  The  committees  will  be  ordered 
to  pay  such  balances  and  interest  into  the  Bank  of  Eng- 
land in  the  name  of  the  Accountant^General  of  the  Court 
of  Chancery  (Q.  In  one  case,  it  was  ordered  that  a  com- 
mittee should,  within  a  month  from  the  service  of  the  order, 
pay  into  the  Bank  the  balance  found  due  from  him  as  by 
the  Master's  report,  and,  in  default  of  such  payment,  stand 
committed  to  the  Fleet  for  contempt  (m). 

Although,  as  a  general  rule,  where  the  accounts  of  com«- 
mittees  have  not  been  passed  for  several  years,  and  balances 
have  been  retained  in  their  hands,  they  will  be  charged  with 
interest ;  yet  it  is  competent  for  them  to  shew  by  satisfac- 
tory evidence  any  circumstances  which  the  Court  may  deem 
sufficient  to  excuse  them  from  the  payment  of  interest  (n). 

(^)    Ex  parte  Cotton,  1  Ves.  jun.  (k)  In  re  Lewit,  5  April,  1813, 

156.  (0  In  re  Pitt,  30  March,  1820. 

(h)  Ex  parte  Chumley,  Ibid.  (m)  In  re  Owen,  5  Aug.  1812. 

(t)  In  re  ATtddieton,  14  Aug.  1826.  (n)  Ex  parte  Hall,  Jac.  Rep.  160. 
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By  a  general  order  of  the  Court  of  Chancery,  it  is  di- 
rected that  receivers  shall  annually  pass  their  accounts  and 
pay  in  their  balances,  or  be  disallowed  their  salaries,  and 
be  charged  with  interest  upon  the  balance  in  their  hands, 
at  5/.  per  cent,  per  annum,  during  the  time  they  shall  have 
retained  them(o)«  But  such  order  not  having  been  ob- 
served. Lord  Eldon  desired  that  it  might  be  enforced  in 
future  (p). 

.  A  receiver  of  a  lunatic*s  estate  has  been  recently  ordered 
to  pay  interest  after  the  rate  of  5/.  per  cent,  on  the  balance 
in  his  hands.  On  the  petition  of  the  administratrix  of  a 
deceased  lunatic,  it  was  ordered,  that  the  receiver  ap* 
pointed  in  the  lunacy  should  pay  to  her  the  sum  certified 
by  the  Master's  report  to  be  due  from  him,  as  the  receiver 
to  the  estate  of  the  lunatic,  on  the  balance  of  his  accounts, 
with  interest  after  the  rate  of  SI.  per  cent,  per  annnnny  from 
the  date  of  the  Master's  report  up  to  the  time  of  payment, 
and  that  the  Master  should  tax  the  petitioner's  costs  of  the 
application,  which  were  to  be  paid  by  the  receiver  {q). 

Receivers  being  bound  by  recognizance  to  account  regular^ 
ly,  or  when  called  on,  are  considered  as  officers  of  the  Court, 
and  are  obliged  to  account  on  application  by  petition  or  mo- 
tion (r);  and'proceedings  may  be  taken  against  them  per- 
sonally by  commitment,  for  disobeying  the  order  of  the 
Court  («). 

A  committee  of  the  estate  is  sometimes  <»rdered  by  the 
Court  to  be  examined  by  the  Master  upon  interrogatories, 
touching  his  management  of  the  lunatic's  estate,  and  the 
application  of  the  rents  and  profits  thereof  (0« 

Parties  in  contempt  for  not  putting  in  their  examinations 
are,  in  some  cases,  on  application  to  the  Court,  allowed  fur- 
ther time  for  that  purpose,  on  payment  of  the  costs  of  slich 
contempt  (tf). 

(o)  23  April,  1796,  Reg.  Lib.  B.  1  Ball  &  Beattie,  74 ;  B6e  2  £q.  Cm. 

1795,  fol.  381 ;  15  Yes.  278 ;  and  see  Abr.  ch.  87. 

Beames' Orders  oftbe  Court  of  Chan-  (#)  DaoU»  v.   Caieraft^  14  Yes. 

eery,  454 — 463.  143;  Mos.  C.C.  43.   See  ante,  pp. 

(p)  PoiU  ▼.  LeightoH,    15  Yes.  145 — 148. 

274,  276.  (0  In  re  Lloyd,  19  June,  1794. 

(q)  In  re  Webb,  29  March,  1831.  (u)  In  re  Leith,  10  Aug.  1813. 

(r)  Mos.  C.  C.  40;  In  re  Burke, 
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In  the  Lord  Cbancellor*a  order  for  passing  the  accounts 
of  a  lunatic's  estate  from  time  to  time,  notice  of  passing 
them  is  inyariably  directed  to  be  given  to  such  persons  as 
would  be  entitled  to  distributive  shares  of  the  personal  pro« 
perty«  in  case  the  non  compos  were  dead  intestate.  The 
persons  answering  this  description  are  ascertained  upon 
inquiry  by  the  Master. 

Such  notice  is  given  to  tiie  next  of  kin,  and  they  are  al- 
lowed  to  go  before  the  Master,  not  so  much  by  virtue  of 
any  right  under  which  they  can  claim  to  be  entitled  in  re- 
spect of  their  contingent  possibilities,  as  for  the  purpose  of 
cfaedcing  the  accounts,  and  to  assist  the  Court  in  watching 
over  the  interests  of  the  lunatic  (r). 

It  was  held  formerly,  that,  although  such  notice  was  given, 
yet  that  the  next  of  kin  were  not  allowed  the  costs  of  at* 
tendance,  unless  some  special  case  was  laid  before  the 
Court,  as  that  they  were  at  expense  on  some  extraordi- 
nary litigation  with  respect  to  the  accounts;  otherwise,  if 
every  relation,  who  thought  he  had  an  interest  to  attend, 
should  have  the  costs,  it  would  bring  a  great  burthen  on 
the  lunatic's  estate  (w).  It  is  considered,  however,  so  much 
for  the  benefit  of  the  non  compos,  that  the  accounts  of  the 
committee  should  be  watched  by  persons  interested  in  their 
accuracy,  tiiat  the  costs  of  the  next  of  kin  are  now  gene- 
rally allowed  as  a  matter  of  course.  So  also  the  costs  of  the 
heir-at-law  and  next  of  kin  in  attending  the  Master  to 
propose  committees;  and  this,  upon  a  like  principle  of  ad- 
vantage to  the  non  compos  {x). 

But  the  Court,  in  one  case,  refused  to  allow  one  of  the 
next  of  kin,  being  an  annuitant  and  defendant  in  a  suit 
for  the  administration  of  an  estate,  in  the  residue  whereof 
the  lunatic  was  principally  interested,  the  costs  of  attend- 
ing  before  the  Master  and  passing  such  accounts ;  as  th6 
decree  for  taking  th  e  accounts  did  not  direct  such  at- 
tendance. 


(0)  Ex  parte  Wright,  2  Vei.  sen.  (w)  Em  parte  Wright,  2  Ves. 

25;  Tharp  v.  Tharp,   3  Mer.  512;  25. 

Ex  parte  Clarke,    Jac.  Rep.  595.  {x)  1  Coll.  on  Lun.  308. 
See  19  Vet.  123. 
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In  that  case,  a  suit  had  been  instituted  against  execu- 
tors and  trustees,  for  the  purpose  of  taking  the  accounts 
of  an  estate,  in  which  a  person,  who  had  become  lunatic 
after  the  commencement  of  the  suit,  was  principally  inter- 
ested; and  one  of  the  defendants,  who  was  made  a  party  to 
the  suit  in  respect  of  an  annuity  charged  on  such  estate, 
was  not  allowed  to  attend  at  the  passing  of  the  accounts  of 
the  general  estate  at  the.  costs  of  the  lunatic,  nor  to  be  paid 
the  costs  of  past  attendances  as  one  of  the  next  of  kin  of 
the  lunatic:  as  the  decree  for  taking  such  accounts  con-» 
tained  no  direction  for  such  attendance  (y). 

A  committee,  who  shall  neglect  to  pass  his  accounts  re- 
gularly, will  not  be  allowed  his  costs.  Where  a  committee 
of  a  lunatic  who  had  passed  his  accounts  not  regularly^  but 
the  accounts  of  several  years  together,  appUed  for*  costs, 
Lord  Chancellor  Thurhno  declared,  that  the  negligence  of 
a  committee  in  not  passing  his  accounts  as  he  ought  was 
alone  a  sufficient  reason  for  always  refusing  him  costs  («)• 

In  a  case  where  the  committee  of  a  lunatic  came  to  pass 
his  account,  and  it  appeared  that  a  demand  which  he  had 
in  his  private  capacity  against  the  estate  of  the  lunatic  was 
barred  by  the  statute  of  limitations,  Lord  Eldon  compelled 
him  to  take  the  same  advantage  for  the  lunatic  against  hia 
committee,  as  would  have  been  taken  against  a  stranger ;  and 
the  particular  sum  was  disallowed  (a). 

In  case  the  sureties  die,  and  the  committee  become  bank- 
rupt, notice  of  passing  his  accoimts  must  be  given  to  his 
assignees;  what  he  owed  before  his  bankruptcy  may  be 
proved  under  the  commission;  and  he  will  be  ordered  to 
pay  the  committee  appointed  in  his  stead  what  shall  be 
found  due  from  him  subsequently  to  that  event  (6). 

If  the  sureties  of  a  bankrupt  committee,  or  either  of  them« 
be  living,  they  will  be  entitled  to  notice  of  passing  his  ac- 
counts, because  they  are  liable  to  the  payment  of  what  shall 
be  found  due  from  his  estate. 

df)  Tharp  v.  ITuzrp,  8  Mer.  510.  Congreve  v.  Power,  1  Molloy'i  Cases 

(z)  Ex  parte  Clarke,  1  Ves.  jun.  in  Ireland  tempore  Hart,  122.     See 

296.  FerguM  v.  Gore,  1  Sch.  &  Lcf.  107, 
(a)  Per  Lord  Chancellor  Hart,  in       (6)  In  re  Locg,  Aug.  1806. 
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If  default  be  made  by  the  committee  in  passing  his  ac- 
counts, or  in  paying  the  balance  into  Court  when  required, 
the  recognisance  may  be  enforced  against  him  and  his  sure- 
ties. On  the  death  of  a  surety,  the  accounts  ought  to  be 
passed,  and  the  balance  paid  into  Court.  And  on  the  death 
of  the  committee,  his  executors  or  administrators  ought  to 
pass  his  accounts,  and  pay  what  shall  be  found  due  from 
him  out  of  his  estate.  On  the  death  of  the  non  eampa$,  the 
accounts  of  the  committee  ought  to  be  passed,  and  the  ba- 
lance paid  to  his  representatives,  or  into  Court  (c).  On 
the  recovery  of  the  lunatic,  and  the  superseding  of  the  com* 
mission,  the  committee  ought  to  pass  his  accounts,  and  pay 
the  balance  to  the  party  restored  (d). 

A  solicitor  employed  by  a  committee  on  behalf  of  a  luna- 
tic cannot  maintain  an  action  against  the  lunatic  for  his  bill 
of  costs,  but  has  a  lien  on  the  lunatic's  estate  for  the  amount 
of  such  bill.  A  solicitor  acting  on  behalf  of  a  lunatic  pre- 
ferred a  petition,  stating,  that  he  had  expended  great  sums 
of  money  in  prosecuting  suits  at  law  and  in  equity,  for  the 
lunatic;  and  praying  that  he  might  be  at  liberty  to  enter  up 
judgment,  with  stay  of  execution  against  the  lunatic  for  ob- 
taining a  lien  on  hb  real  estate.  Lord  Hardwicke  decided, 
that  the  solicitor  could  not  maintain  an  action  against  the 
lunatic ;  but  that  it  must  be  brought  against  the  committee 
who  employed  him.  A  solicitor  who  prosecutes  to  a  decree 
has  a  lien  on  the  estate  recovered  in  the  hands  of  the  per- 
son recovering,  for  the  amount  of  his  bills ;  but  if  his  client 
die,  he  has  no  such  lien  on  the  estate  in  the  hands  of  the 
heir,  unless  it  be  necessary  to  have  the  suit  revived,  and 
then  the  lien  will  revive  too.  As  the  committee  in  that 
case  had  a  lien  on  the  lunatic*8  estate,  the  Court  assisted 
the  solicitor,  and  declared  that  he  should  stand  in  the  place 
of  the  committee,  in  respect  of  such  lien  (e). 

In  another  case,  a  petition  was  preferred  by  a  solicitor  for 
payment  of  his  bill  of  costs,  in  taking  out  a  commission  of 

{e)  1  Coll.  on  Lun.  309.  on  account  of  costs,  see  Lowien  ▼. 

(d)  In  re  Legardy-Aug.  1810.  The  Mayorof  Colchester,  2  Mer.  113, 

(e)  Barnsleif  v.  Powell,  1  Ambl.    and  the  cases  there  cited. 
102.    As  to  the  right  to  revive  a  suit 
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lunacy,  out  of  the  lunatic's  estate;  and  that  he  might  not'be 
obhged  to  come  under  a  commission  of  bankrupt  against  the 
prosecutor  of  the.  commission  of  lunacy  who  had  employed 
him.  Lord  Chancellor  Hardwieke  said^  that  solicitors  were 
allowed  the  equity  of  having  satisfaction  for  their  expenses 
out  of  the  fund,  both  in  a  suit,  or  in  a  prosecution  in  lu« 
nacy,  or  bankruptcy  {d). 

A  solicitor,  who  had  been  employed  in  a  case  of  lunacy^ 
and  had  taken  all  the  affidavits  before  himself,  was  ordered 
to  pay  the  costs  of  his  own  petiticm,  which  was  dismissed  on 
account  of  such  irregularity  (e). 

It  seems,  that  the  change  in  the  state  of  mind  of  a  party, 
subsequently  to  the  first  commission,  by  his  becoming  the 
object  of  a  new  commission,  does  not  give  any  authority  to 
the  Coiurt  to  order  payment  of  the  costs  of  a  former  ooramis* 
sbn(/)*  By  statute  11  Geo.  4  &  I  Will.  4,  e.  65,  s.  ^8, 
the  Lord  Chancelkr  may  order  the  estates  of  lunatics  to  be 
sold,  or  diarged  by  mortgage,  for  nusing  money  for  pay- 
ment of  the  costs  of  applying  for,  and  obtaining  a  oommis* 
sion  of  lunacy,  and  in  opposition  thereto,  and  all  proceed- 
ings under  the  commission  ig). 

The  orders  made  by  the  Court  f<Mr  paym^it  of  costs  out 
of  the  funds  belonging  to  hmatics,  invariably  contain  direc* 
tioQs  that  such  costs  shsU  be  pretioudly  taxed  by  the  Mas- 
ter to  whom  the  matter  is  referred  (A).  And  under  par- 
tioidar  cincumstances,  although  considerable  time  has  laps- 
ed since  the  taxation  of  a  bill  of  costs  in  lunacy,  the  Master 
may  be  ordered  to  review  his  taxation,  aod  to  direct  his  at- 
tention to  the  objectionable  charges  in  the  bill  (t). 

{d)  Ex  parie  Price,  2  Yes.  ten.  135,  126. 
407.  ijf)  See  pati,  Chap.  viii.  s.  2. 

(«)  Jn  re  Hogan,  3  Atk.  813.  (A)  See  Orders  in  tbe  Appendix. 

(/)  Sherwood  v.   Sandereon,   19        (t)    In  re  Middleton,    13   Aug. 

Yes.  288.     See  ante,  pp.  103,  105,  1825. 
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SECTION  X. 

Of  the  Pcweri  and  Duiiet  of  ike  Committees  qfihe  Estate. 

THE  power  of  committees  to  contract  on  behalf  of  the 
persons  under  their  charge^  is  not  recognised  hy  the  law  of 
England* 

The  committee  of  a  lunatic's  estate  has,  under  the  autho- 
rity of  the  Lord  Chancellor,  the  management  of  his  pro- 
perty, but  cannot  enter  into  any  contract  which  shall  be  re- 
garded as  binding  upon  the  person  intrusted  to  his  care, 
unless  the  same  is  warranted  by  some  act  of  Parliament;  and 
even,  in  such  cases,  the  previous  direction  of  the  Lord  Chai)- 
cellor  is  generally  required. 

It  may  be  laid  down  as  a  general  rule,  that  all  deeds,  con- 
tracts, and  transactions,  by  the  committee  of  the  estate  of 
a  lunatic,  respecting  the  management  or  disposition  of  the 
property  of  the  latter,  which  are  not  necessarily  incident  to 
the  situation  of  a  committee,  or  authorized  by  the  express 
provisions  of  an  act  of  Parliament,  will  not  bind  the  lunatic 
or  his  estate,  unless  the  previous  order  of  the  Lord  Chancel- 
lor has  been  obtained;  and  that,  with  a  view  to  the  security 
of  a  conuaittee,  it  is  not  a  prudent  or  safe  course  for  him  to 
enter  into  any  contracts,  or  to  adopt  any  jM*oceedings  out 
of  the  usual  course  respecting  the  property  or  the  rights  of 
the  lunatic,  without  the  sanction  of  the  Lord  Chancellor* 

The  powers  of  the  committees  of  the  estates  imder  the 
direction  of  the  Lord  Chancellor,  to  sell,  convey,  and  lease 
estates  vested  in  them^  either  beneficially  or  as  trustees  for 
other  persons,  will  be  considered  in  a  subsequent  part  of 
dits  work  (i). 

Generally  speaking,  it  is  proper  for  the  committee  of  the 
estate  to  apply  to  the  Court  for  its  direction,  previously  to 
commencing  or  defending  an  action  or  suit  by  or  against  the 
lunatic  (/)• 

(k)  See  poMtf  Chap.  viiL  (/)  See  postj  Chaps,  ix.  x.  xi. 
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The  committee  is  considered  as  a  mere  bailiff  appointed 
by  the  Crown^  and  under  its  control,  to  take  care  of  the 
property,  and  has  no  interest  in  the  land  of  the  lunatic  {m). 
And  it  is  laid  down  by  Lord  CokCf  that  the  committee  of 
a  lunatic,  whether  acting  under  the  authority  of  the  Crown 
or  not,  has  no  further  or  other  power  than  that  of  a  bai* 
liff  (n).  And,  therefore,  it  should  seem,  that  he  has  no  fur- 
ther power  of  distraining  for  rents  in  arrear  due  to  the  lu- 
natics, than  that  possessed  by  receivers  (o).  It  does  not,  how- 
ever, appear  to  have  been  the  practice  in  lunacy,  to  obtain 
an  order  for  leave  to  distrain  for  rents  due  to  the  lunatic's 
estate,  even  where  the  rent  has  been  in  arrear  for  more 
than  a  year. 

The  committee  of  the  estate  of  a  lunatic  has  not  authority, 
without  the  order  of  the  Court,  to  make  any  abatement  in 
the  rents  of  the  tenants  of  his  estate ;  but  it  must  be  re- 
ferred to  the  Master,  on  the  petition  of  the  committee  of  the 
estate,  to  inquire  and  certify  whether  it  will  be  proper  that 
any,  or  what  allowance  should  be  made  to  the  tenant  in  re- 
spect of  the  rent  reserved  by  a  particular  lease  or  agree- 
ment, and  for  what  period  such  allowance  should  be  made 
(p).  Lord  Eldon  adopted  the  general  rule  of  not  granting 
such  a  reference  on  the  petition  of  the  tenani  of  the  lunatic's 
estate]r  and  always  required  the  application  to  be  made  on 
the  petition  of  the  committee  of  his  estate  {q)\  and  this  rule« 
it  is  said,  has  been  uniformly  followed  by  Lord  Chancellor 
Brougham^  who,  on  several  occasions,  has  dismissed  peti- 
tions for  the  reduction  of  rents,  because  they  were  pre- 
sented by  tenants  (r).  Lord  Chancellor  Eldon  is  reported 
to  have  said,  that,  in  aU  such  references,  the  Master  should 
be  directed  to  inquire  whether  it  would  be  more  for  the 
benefit  of  the  lunatic's  estate  that  the  tenant  should  give 

(m) /itrtf/V%era/<;,2Sch.&Lef.  (p)  In  re  Potter^  24  Dec.  1828. 

437;  Drury  v.  FUch^  Hutton,  16;  See  form  of  such  petition  in  the  Ap- 

Knipe  ▼.  Palmer,  2  Wils.  130.  pendix. 

(fi)  4  Rep.  127h.  (q)  Ex  parte  Town,  In  re  Alchm^ 

(o)  See  ante,  p.  147,  and  post,  ch.  1  Turn.  Rep.  137. 

viii,  B.  1.     But  Bee  Bradby  on  Dis-  (r)  1  Rubs.  &  Mylne,  355,  n. 

tresses,  by  Seijt  Adanu,  p.  62. 
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up  his  lease,  than  that  his  rent  should  be  reduced  («);  but  it 
does  not  appear  that  such  a  direction  is  usual. 

On  the  confirmation  of  the  Master's  report  recommend- 
ing  a  reduction  of  rents,  it  will  be  ordered  that  the  commit- 
tee of  the  estate  be  at  liberty  to  make  the  abatements  in  the 
rents  of  the  tenants  specified  in  the  report,  and  that  the 
committees  be  allowed  such  abatements  in  passing  their  ac- 
counts (/)• 

An  abatement  in  the  rent  paid  by  the  tenant  of  a  luna- 
tic's estate,  was  directed,  without  the  expense  of  a  reference 
to  the  Master,  where  the  application  was  supported  by  a 
strong  affidavit  of  the  committee,  in  which  he  stated,  that,  in 
his  judgment,  the  abatement  was  reasonable  and  necessary; 
that  similar  abatements  had  been  very  generally  made  to  the 
farmers  in  that  part  of  the  country ;  and  that  the  particular 
tenant  had,  firom  the  pressure  of  the  times,  got  into  arrear, 
but  was  highly  respectable;  and  as  the  evidence  then  before 
the  Court  was  exacdy  the  same  as  would  be  tendered  in  the 
Master's  office,  and  the  whole  sum  to  be  abated  was  only 
60/.  (u). 

According  to  Lord  Coke  (r),  the  committee  had  for- 
merly no  power  to  cut  timber  on  the  lunatic's  estate,  ex- 
cept for  repairs;  but  it  has  been  held  for  a  length  of  time, 
that  the  committee  of  the  estate,  under  the  direction 
of  the  Lord  Chancellor,  may  exercise  the  same  power  in 
felling  timber  as  the  lunatic  himself  might  have  done  if  in 
his  senses  (w).  It  is  frequently  referred  to  the  Master  to 
inquire  and  certify  what  estate  or  interest  the  lunatic  has 
in  particular  estates;'  and,  having  regard  thereto,  whether  it 
will  be  proper,  and  for  the  benefit  of  the  lunatic  and  his 
estate,  that  any  timber  should  be  faUen  on  his  estates;  no- 
tice of  attending  before  the  Master  on  such  an  inquiry  must 
be  given  to  the  heir-at-law  and  next  of  kin  of  the  lunatic. 
If  the  Master  finds,  by  his  report,  that  it  is  proper  to  fell  any 
timber,  after  confirmation  of  such  report,  a  further  order 

(#)  Ex  parte    West,  Turn.  Rep.  354. 
137,  n.    See  the  Appendix.  (v)  4  Rep.  127  b. 

(/)  In  re  Drax,  25  Jan.  1828.  (»)  Ex  parte  Bromfield^  1  Ves. 

(u)  In  relUch,  1  Ruts.  &  Mylne,  jiin.  461.     See  ante,  pp.  12,  13. 
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will  be  made  authorising  the  oommittee  to  fell  the  tiiAber 
certified  by  the  Master's  report  as  proper  to  be  cut  (x). 

In  cases,  where  the  timber  upon  the  estate  makes  part  of 
the  general  rental,  it  is  the  duty  of  the  administrator  to  con- 
tinue the  usual  management  of  the  estate,  and  that  which 
is  suited  to  its  circumstances.  In  case  of  lunacy  happening 
to  the  owner  of  an  estate  with  woods  of  full  grown  timber, 
it  was  said  by  the  Court,  that  it  would  be  a  breach  of  duty 
in  those  who  have  the  administration  of  it,  not  to  manage 
it  in  the  same  manner  in  which  it  had  been  managed  before, 
and  as  the  owner  would  if  capable  (y). 

If  an  act  of  Parliament,  by  general  words,  purports  to 
confer  a  power  upon  several  donees,  one  of  whom  possesses 
the  same  power  more  amply  at  common  law,  as  incident  to 
his  estate,  the  statute  shall  not  be  intended  to  apply  to  him, 
so  as  by  implication  to  abridge  his  power;  and  therefore 
his  acts,  which  the  statute  would  have  authorized,  will  be 
referred  to  his  common  law  right. 

Thus,  where  estates  had  been  conveyed  to  tenants  for  life, 
with  remainder  to  their  first  and  other  sons  successively  in 
tail  male,  with  divers  remainders  over,  and,  during  the  life  of 
the  tenants  for  life,  a  private  act  bad  been  obtained,  which 
empowered  trustees  therein  named,  and  the  surviviNr  of  them, 
with  the  consent  of  the  person  for  the  time  being  in  posses- 
sion or  entitled  to  the  rents  of  the  settled  estates,  under  the 
limitations  of  the  settlement,  to  cut  the  timber  proper  to  be 
felled;  and  the  money  produced  by  the  sale  of  such  timber 
was  directed  to  be  laid  out  in  the  purchase  of  other  lands 
to  be  settled  to  the  same  uses.  The  first  tenant  in  tail  who 
became  entitled  under  the  settlement,  was  a  lunatic,  and, 
during  his  lunacy,  timber  was  cut  and  sold  by  the  authority 
of  the  committee  of  his  estate,  who  was  also  a  trustee  un- 
der the  act  of  Parliament,  and  the  produce,  to  the  amount 
of  ll,000f.,  was  paid  into  Court.  The  next  of  kin  of 
the  lunatic  applied  that  this  sum  might  be  paid  over 
to  the  lunatic's  general  personal  account;  while  the  heir- 
at-law,  on  the   other  hand,   contended  that  the   timber 

(or)  See  tbe  Appendix. 
{y)  Oxenden  v.  Lord  Compton^  2  Ves.  jun.  71.     See  auto,  p.  13. 


OF  LUNATICS.  183 

had  been  cut  under  the  powers  conferred  by  tbe  act^  and 
therefore  that  the  produce  of  it  should  be  declared  to  be 
real  estate,  or  be  invested  in  the  purchase  of  such  estate. 
The  Lord  ChanceBor  held,  that  the  act  was  intended  to  ap« 
ply  only  to  the  tenants  for  life  under  the  setdement;  to  con- 
strue the  act  otherwise,  would  be  to  carry  it  beyond  the  pur- 
pose obviously  in  view;  for  it  never  could  be  meant,  there 
being  no  negative,  but  merely  permissiye  words,  to  abridge 
the  common  law  right  of  the  tenant  in  taiL  The  produce  of 
the  timber,  therefore,  was  to  be  taken  as  personal  estate  (»)• 

A  committee  has  been  ordered  to  work  mines  on  the 
hmati^s  estate.  Upon  a  petition  in  lunacy,  it  appeared 
that  the  lunatic  was  tenant  for  life  without  impeachment  of 
waste;  remainder  to  his  first  and  other  sons  in  tail;  with 
various  remainders  over.  The  lunatic  was  unmarried.  Coal 
was  found  upon  the  estate,  but  in  too  small  a  quantity  to 
justify  making  a  shaft;  but  it  was  capable  of  being  worked 
by  means  of  a  shaft  in  the  adjoining  land.  Part  of  the  es- 
tate of  the  lunatic  was  in  mortgage ;  and  the  mortgagee  was 
in  possession;  which  reduced  tbe  income  of  tbe  lunatic 
considerably.  There  were  also  other  debts  without  any 
fund  to  answer  diem.  Under  these  circumstances,  the  com* 
nnttee  agreed  with  the  owner  of  the  adjoining  land  to  work 
the  coal;  which  the  Master  repcnrted  to  be  for  the  benefit  of 
the  lunatic.  Lord  Chancellor  Eldan  confirmed  the  Master's 
report,  observing  Ihat  the  next  of  kin  had  an  interest  that 
the  coal  shouU  be  worked,  and  that  it  might  be  done  by 
the  committee,  being  like  cutting  timber,  for  the  heir«4it-Iaw 
had  no  interest,  there  being  various  remainders  over  (a). 

In  another  case,  it  was  referred  to  the  Master  to  inquire 
whether  it  would  be  for  the  benefit  of  the  lunatic  and  hits 
estate  to  grant  leases  of  coal  mines,  or  seams  of  coal,  be- 
longing to  him  (6). 

A  committee  of  the  estate  has  been  directed  to  complete 
a  contract  for  the  puix^hase  of  real  estate  lying  contiguous  to 
the  lunatic's  estate. 

By  the  petition  of  tbe  committees  of  tbe  estate  of  a  lu- 

(z)  Ex  parte  Clayton,  1  Ruas.  &        (a)  Ex  parte  Tabbert,  6  Ve».428. 
Mylnc,  369.  (ft)  In  re  Perc'wal,  6  June,  1822. 
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natic^  it  appeared  that  they  had  contracted  for  the  pur- 
chase of  lands  lying  contiguous  to,  and  convenient  to  be  held 
withy  the  estates  of  the  lunatic;  whereupon  it  was  referred 
to  the  Master  to  inquire  and  certify  whether  it  would  be  for 
the  benefit  of  the  lunatic's  estate  that  such  contracts  should 
be  carried  into  effecti  and  whether  a  good  title  could  be 
made  to  such  lands  ((/)•  The  Master  having  certified  by 
his  report,  that  it  would  be  for  the  benefit  of  the  lunatic's 
estate  to  complete  such  contracts,  and  that  a  good  title 
could  be  made  to  the  lands  agreed  to  be  purchased;  and 
that  the  purchase  money  for  such  lands  should  be  paid  by 
the  committees  out  of  the  rents  and  profits  of  the  lunatic's 
estates;  and  that  the  amount  of  such  purchase  money  should 
be  charged  on  such  estates,  and  considered  as  part  of  the 
lunatic's  personal  estate  —  It  was  ordered,  that  the  com* 
mittees  should  be  at  liberty  to  complete  the  purchase,  and 
to  pay  for  the  same  out  of  the  rents  and  profits  of  the 
lunatic's  estate;  but  the  Chancellor  declared,  that  such 
purchase-money  should  be  so  applied,  without  prejudice 
to  any  question  which  might  arise,  upon  the  death  of 
the  lunatic,  as  to  whether  the  same  be  real  or  personal  es- 
tate  of  the  lunatic;  and  it  was  ordered,  that  it  should  be 
referred  to  the  Master  to  settle  and  approve  of  a  proper  de» 
claration  of  trust  thereof  accordingly,  wherein  all  proper 
parties  were  to  join,  as  the  Master  should  direct;  and  it  was 
referred  to  the  Master  to  settle  and  approve  of  a  proper 
deed  of  conveyance  of  the  lands  agreed  to  be  purchased  (e)« 

An  exchange  of  lands  belonging  to  the  lunatic  has  been 
ordered  to  be  effected  by  the  committee  of  his  estate. 

It  was  referred  to  the  Master,,  on  the  petition  of  the  com* 
mittee  of  the  estate,  to  inquire  and  certify  whether  it  would 
be  fit  and  proper,  and  for  the  benefit  of  the  lunatic  and  her 
estate,  that  a  proposed  exchange  of  lands  lying  intermixed 
with  the  lands  of  the  lunatic  should  be  carried  into  effect, 
with  liberty  for  the  Master  to  state  special  circum- 
stances (/)• 

The  Master,  by  his  report,  found  that  the  third  part  to 

(d)  In  re  Drax,  6  Aug.  1825.      (e)  In  re  Drax,  15  Aug.  1826. 

(/)  lu  re  Miller,  28  July,  1829. 
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whicb  the  lunatic  was  entitled  in  the  estate,  was  vested  in 
her  in  fee  simple,  and  certified  that  he  was  of  opinion  that 
it  woaU  be  proper  and  for  the  benefit  of  the  lunatic  and 
her  estate,  that  the  proposed  exchange  of  the  lands  of  the 
other  party  and  of  the  lunatic  should  be  carried  into  effect : — 
on  the  confirmation  of  the  Master's  report,  it  was  order- 
ed,  that  the  committee  of  the  estate  of  the  lunatic  should 
be  at  liberty  to  carry  into  effect  the  proposed  exchange,  and 
that  it  should  be  referred  to  the  Master  to  inquire  and  cer- 
tify whether  a  good  title  could  be  made  to  the  lands  pro- 
pofled  to  be  exchanged,  and,  if  so,  that  the  committee  of  the 
lunatic's  estate  should  execute  in  the  name  and  on  the  be- 
half of  the  lunatic,  such  deeds  of  release  and  exchange  as 
might  be  necessary  and  proper  for  carrying  into  effect  the 
proposed  exchange ;  such  deeds  to  be  settled  by  the  Master; 
and  the  sum  to  be  received  for  equality  of  exchange  was 
directed  to  be  paid  into  the  Bank,  in  the  name  and  with  the 
privity  of  the  Accountant-General  of  the  Court  of  Chan- 
cery, in  trust  in  the  matter,  to  an  account  to  be  intitled 
**  The  Real  Estate ;"  such  sum  to  be  laid  out  in  the  purchase 
of  Bank  SL  per  cent.  Annuities,  and  the  interest  and  divi- 
dends to  accrue  thereon  to  be  laid  out  in  like  manner  (g). 

Before  the  passing  of  the  statutes  (A)  enabling  the  Lord 
Chancellor  to  order  the  estates  of  lunatics  to  be  sold 
or  leased,  it  was  held  that  an  order  in  lunacy  for  such  pur- 
pose did  not  give  any  title,  but  only  a  right  of  enjoyment 
during  the  lunacy  of  the  party  whose  right  was  affected  (i); 
and  as  the  statute  {k)  which  now  authorizes  the  disposition 
of  the  estate  of  lunatics,  does  not  contain  any  power  of  ex- 
changing his  lands,  it  may  well  be  doubted,  whether  an  ex- 
change effected  under  the  order  of  the  Court  would  bind 
the  lunatic  if  he  recovered,  or,  if  he  did  not,  his  heirs. 

By  the  general  Inclosure  Act  (41  Geo.  3,  c.  109,  s.  15), 
the  commissioners  under  acts  of  inclosure  are  empowered  to 
allot  lands  belonging  to  lunatics  in  exchange  for  others,  with 

(9)  In  re  Miller,  26  Jan.  1830.  (t)  Ex  parte  Dykes,  8  Ves.  79; 

(h)  43  Geo.  3,  c.  76 ;  59  Geo.  8,  but    tee   Perkins,    s.   29  ;    Sfaepp. 

G.  80;  9  Geo.  4,  c.  78.  See  poet,  Touch.  291.  See  pott,  Ch.  vi.  s.  2. 
Ch.  viii.  88.  1  &  2.  (k)  11  Geo.4&l  Wm.4,  c.65. 
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the  consent  of  their  committees  testified  in  writing  under 
their  hands.  And  by  the  16th  section  of  the  same  act, 
such  commissioners  may,  with  the  consent  of  the  committees 
of  lunatics,  make  partition  of  lands  belonging  to  diem,  and 
allot  the  same  in  severalty.  By  the  17th  section  of  the  same 
act,  the  persons  to  whom  allotments  are  made,  are  required 
to  accept  the  same  within  a  limited  time,  or  to  forfeit  their 
rights.  By  the  1 8th  section,  committees  of  lunatics  are  re- 
quired to  accept  the  allotments  made  to  them ;  but  it  is  pro- 
vided, that  the  non-acceptance  of  any  such  committee  shall  not 
exclude,  or  in  any  way  prejudice  the  right  of  such  limatic 
who  shall  accept  his  allotment  within  twelve  calendar  months 
after  such  disability  shall  be  removed.  By  the  90th  sec- 
tion  of  this  act,  committees  of  lunatics  may  charge  allotments 
or  exchanged  lands  with  such  sum  of  money  as  the  commis- 
sioners shall,  by  their  award,  adjudge  necessary  to  defray 
their  shares  of  the  expenses  of  obtaining  and  carrying  indo- 
sure  acts  into  execution,  not  exceeding  five  pounds  for  eveiy 
acre  of  such  allotments  or  exchanged  lands;  and  grant,  mort- 
gage, surrender,  lease,  or  demise,  or  otherwise  charge  the 
hereditaments  to  be  charged,  to  any  persons  who  will  ad- 
vance the  money,  for  any  term  or  number  of  years;  or,  in 
case  the  person  in  possession  liable  to  pay  such  expenses, 
or  enabled  by  the  act  to  charge  such  lands,  shall  choose  to 
advance  the  money,  then  the  commissioners  may  mortgage 
such  lands  to  the  persons  paying  the  expenses  for  securing  the 
sum  paid,  upon  the  terms  and  in  manner  expressed  in  the  act. 

In  most  acts  of  inclosure,  the  committees  of  lunatics  are 
enabled  to  perform  certain  acts  on  their  behalf. 

In  one  case,  it  was  referred  to  the  Master  to  settle  and 
approve  of  a  mortgage  of  the  allotments  awarded  to  the  lu- 
natic under  an  inclosure  act,  for  securing  the  repayment  of 
the  sum  to  be  advanced  out  of  the  lunatic's  personal  estate, 
as  his  proportion  of  the  expenses  of  the  inclosure  charge- 
able on  the  estate  of  which  the  lunatic  was  tenant  for  life ; 
and  tiie  commissioners  under  the  inclosure  act,  and  the 
committees  of  the  lunatic  s  estate  were  ordered  to  execute 
tiie  mortgage  when  approved  by  the  Master;  the  amount  of 
such  expenses  being  the  consideration  for  the  mortgage  (m). 

(m)  In  re  Smyth,  21  Jan.  1823. 
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• 

By  the  statute  for  consolidating  the  acts  relating  to  the  re- 
demption of  land-tax  (4£  Geo.  8,  c.  1 16,  s.  14)  (n),  all  commits 
tees  of  lunatics  or  of  idiots  may  contract  and  agree,  on  behalf 
of  such  hmatics  and  idiots,  for  the  redemption  of  any  land- 
tax  made  redeemable,  which  such  lunatics  and  idiots  couU 
have  redeemed  by  virtue  of  the  act  if  they  had  not  been  un- 
der any  incapacity.  By  the  58rd  section  of  the  same  act, 
committees  and  curators  of  lunatics  or  idiots  hare  power  to 
seD  or  mortgage  and  convey  or  grant  any  rent-charge  out 
of  any  lands,  belonging  to  or  limited  to  the  use  or  for  the  be- 
nefit of  any  such  lunatics  or  idiots,  which  they  could  hare  sold 
or  mortgaged,  or  charged  with  any  rent-charge  {or  the  pur- 
pose of  redeeming  any  land-tax  in  respect  of  their  estate  and 
interest  therein  either  by  virtue  of  that  act  or  otherwise,  if 
they  had  not  been  under  any  such  incapacity.  And  by  the 
97th  section  of  that  act,  the  committees  of  any  person  inter- 
ested in  remainder,  reversion,  or  expectancy,  in  any  estate  in 
England,  of  which  any  part  shall  be  proposed  to  be  sold  or 
mortgaged,  who  shall  conceive  themselves  aggrieved  by  such 
sale  or  mortgage,  may,  at  any  time  before  such  estate  shall 
have  been  actually  conveyed,  present  a  petition  to  the  Court 
of  Chancery,  which  Court  shall  have  power,  in  a  summary 
way,  to  make  such  order  respecting  the  suspension  of  a  pro- 
ceeding in  such  sale  or  mortgage,  or  for  sale  or  mortgage  of 
any  other  part  of  the  estate  in  question,  as  well  as  for  pay- 
ment of  costs,  as  such  Court  shall  think  fit. 

The  Lord  Chancellor  sometimes  orders  the  land-tax  charg- 
ed on  the  estates  of  lunatics  to  be  redeemed,  and  the  con- 
sideration for  it  to  be  paid  out  of  funds  in  Court,  or  by  a  sale 
or  mortgage  of  part  of  the  estates  belonging  to  lunatics,  or 
by  the  produce  of  timber  directed  to  be  felled  on  their  es- 
tates. 

In  one  case,  it  was  ordered  that  the  committees  should  be 
at  liberty  to  carry  into  execution  two  contracts  for  the  re- 
demption of  land-tax  charged  on  the  lunatic's  estate,  and,  for 
that  purpose,  to  sell  certain  farms  belonging  to  her;  and,  upon 

(n)  The  Btatntesforregolating-the  wood's  Conveyancing,  by  Jannan, 
redemption  of  the  land  tax,  are  coi-  387 — 438  m,  2nd  Edit;  and  Btim'a 
lected  in  a  note  to  Vol  3  of  Bythe-    Justice,  tit  "  Land-Tax" 
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payment  of  the  purchase-money  into  the  Bank  of  England 
to  the  account  of  the  commissioners  for  the  reduction  of 
the  national  debt,  to  execute  a  proper  conveyance  to  the 
purchaser;  and  the  purchase-money,  and  the  produce  of 
stock  belonging  to  the  lunatic,  were  directed  to  be  applied 
in  satisfaction  of  such  contracts  for  redemption.  And  the 
Lord  Chancellor  added  a  declaration,  that  the  order  was 
made  without  prejudice  to  any  question  between  the  co- 
heirs-at-law  and  next  of  kin  of  the  lunatic,  out  of  what  es- 
tate the  considerations  for  the  aforesaid  contracts  should  be 
provided  for  (o).  In  another  case,  after  an  order  for  re- 
deeming land-tax  had  been  made,  it  was  referred  to  the 
Master  to  settle  and  approve  of  a  proper  mortgage  for  se- 
curing, the  consideration  for  redeeming  land-tax  upon  the 
lunatic's  estate*  in  trust  for  the  next  of  kin  of  the  lunatic,  in 
case  he  should  die  intestate,  or  for  such  persons  as  would 
be  entitled  to  his  personal  estate  (p).  And  the  produce  of 
timber  directed  to  be  cut  upon  the  lunatic's  estate  was  in 
another  case  directed  to  be  applied  in  redeeming  the  land- 
tax  (y). 

By  statute  1 1  Geo.  4  &  1  Will.  4,  c.  65,  s.  26,  the  com- 
mittee of  the  estate  of  any  lunatic,  with  the  approbation  of 
the  Lord  Chancellor,  intrusted  as  therein  mentioned,  to  be 
signified  by  an  order  to  be  made  on  the  petition  of  such 
committee  in  a  summary  way,  may  enter  into  any  agree- 
ment on  behalf  of  such  lunatic  which  the  guardian  of  an  in- 
fant might  have  entered  into  on  behalf  of  an  infant  by  vir- 
tue of  the  statute  of  the  1  Geo.  !>  c.  10,  s.  9,  for  making 
more  effectual  the  provisions  for  augmentmg  the  mainte- 
nance of  the  poor  clergy. 

If  a  power  coupled  with  an  interest,  or  a  mere  naked  au- 
thority, devolves  upon  idiots  or  lunatics,  it  is  in  most  cases 
fiuspended  during  the  continuance  of  such  disabilities  (r); 
and  therefore  the  committees  of  lunatics  cannot  execute 
powers  given  to  lunatics,    and,  previously  to  the  statute 

(o)  In  re  Duchess  of  NorfM,  8  See  pof#,  s.  13. 

July,  1819.     Seepof^,  s.  13.  (r)  Mansetl  v.  Matuell,  Wilmot's 

(p)  /fi  re  FlUeroft,  21  Jan.  1806.  notes,  51,  52. 
Iq)  In  re  Fust,   12   Aug.  1813. 
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43  Greo.  S,  c.  75,  s.  3,  powers  of  leasing  could  not  be  ex- 
ercised by  them  («)— Lord  Hardwieke  held,  that  he  could 
not  authorize  the  committee  to  execute  a  power  of  leasing 
given  to  a  lunatic;  and  put  the  case  of  a  voluntary  settle- 
ment made  by  a  party  before  his  lunacy,  with  a  power  of 
revocation!  and  that  of  a  power  to  charge  an  estate  with  a 
sum  of  money;  and  said  that  the  committee  could  not  exe- 
cute such  powers  (/)• 

It  seems  clear,  although  the  contrary  has  been  suggested, 
that  the  donor  of  a  power  cannotj  by  any  provision  inserted 
in  the  instrument  creating  a  power,  authorize  the  party  to  ex- 
ecute it  notwithstanding  his  mental  incapacity ;  for  a  person 
under  such  a  disability  cannot  (with  a  few  exceptions)  make 
any  deed  which  wiO  bind  the  property  of  himself  or  others ; 
and  the  case  is  not  like  coverture,  which  is  a  mere  etriV  disa- 
bility («),  and  which,  in  the  creation  of  a  power,  may  be  dis- 
pensed with;  there  does  not,  however,  appear  to  be  any  legal 
objection  to  a  provision  that  a  power  given  to  a  particular 
person  shall,  in  the  event  of  his  mental  disability,  be  ex- 
ecuted for  him  by  his  committees,  or  by  some  person  of  com- 
petent understanding.  It  has  indeed  been  intimated  (v)^ 
that  an  idiot  or  lunatic  can  execute  a  bare  authority;  but,  as 
all  deeds  executed  by  such  persons  (except  during  lucid 
intervals,  or  with  certain  formalities  implying  capacity,)  are 
absolutely  void,  it  does  not  appear  that  such  a  proposition 
can  be  supported. 

Where  a  bare  authority,  to  be  exercised  for  the  benefit 
of  other  persons,  is  given  to  a  lunatic,  it  does  not  appear 
that  it  can  be  executed  by  his  committee,  or  by  any 
other  person  in  his  place;  for,  the  statute  (icr)  authorizing 

(«)  See  jK>ff<,  Chap.  viiL  s.  1.  Duke  of  JBucib,  1  C.  C.  17;  S.  C.  1 

(I)  Ex  parte  Lord  Bradford,  Cas.  £q.  Cas.  Abr.  343;   Wright  ▼.  Cado- 

tempore  Hardwieke,  by  West,  1  Vol.  gan,  1  Br.  P.  C.  486.  AmbL  468. 

p.  133.  See  1  Chance  on  Powers,  No.  595; 

(tt)  Id.  Co.  Litt  52.  a.,  112.  a.,  Sugd.  on  Powers,  Chap.  iii.  s.  1. 

note  6,   Oibbims  y.  Motdton,  Finch,  (v)  See  1  Preston  on  Abstr.  p.  328. 

346 ;  Daniel  v.   Uhleyf  W.  Jones,  See  poit,  Chap.  vi.  s.  2. 

137;    Bayley  ▼.   fVarhurton,  Com.  (w)  11  6eo.4&  1  WiU.  4,  c.  60; 

Rep.  494;  Eieh  v.  Beaumont,  6  Br.  and  see  poit.  Chap.  viii.  s.  3. 

P.  C.  152;  Marquess  of  Antrim  v. 
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the  transfer  of  trust  estates  vested  in  lunatics  does  not  ex- 
tend  to  such  a  case. 

In  a  case  where  it  was  provided  by  an  act  of  Parliament, 
that  it  should  be  lawful  for  a  parson  and  his  siiccessoni»  vi- 
cars of  a  particular  church,  by  indentures  sealed  and  de* 
livered  by  the  vicar  of  the  church  for  die  time  being,  to 
demise  or  lease,  with  the  consent  in  writing  of  the  bishop 
of  the  diocese,  and  the  patron  of  the  vicarage  for  the  time 
being,  all  or  any  parts  of  the  glebe  lands  described  in  the 
schedule  to  the  act,  for  any  term  of  years  not  exceeding 
ninety-nine  jesLTB  in  possession,  for  purposes  of  building-— 
The  patron  of  the  living  being  a  lunatic,  the  committees  of 
his  estate  prayed  a  reference  to  the  Master  to  inquire  whe* 
ther  it  would  be  proper  that  they,  as  sodi  committees,  should 
consent  to  any  lease,  to  be  granted  in  pursuance  of  the  act 
of  Parliament,  of  all  or  any  parts  of  the  glebe  lands  describ** 
ed  in  the  schedule  thereto.  Lord  Eldon  held,  diat,  unless 
the  act  requiring  the  ccmsent  of  the  patron  authorized  the 
committee  to  consent  for  him,  he  could  not  sanction  a  lease 
with  the  consent  of  the  committee  (as). 

The  committee  of  a  lunatic  cannot  make  grants  of  die 
copyholds  held  of  his  manor.  Where  a  person,  being  seised 
of  a  manor  with  a  custom  of  granting  copyholds  for  lives, 
had  granted  the  stewardship  of  the  manor  by  deed,  and 
was  afterwards  found  non  compos  mentis  by  inquisition — it 
was  held,  that  the  committees  could  not  grant  anyeopyhold 
estate ;  for  they  had  by  law  no  estate  in  the  manor,  and  were 
not  lords;  but  that  the  lunatic,  by  his  steward,  might  grant 
copyhold  estates,  aocordingto  the  custom  of  the  manor.  But 
it  was  ordered,  by  way  of  caudon,  for  the  benefit  of  the  luna- 
tic, that  the  steward  should  not  make  any  grant  without  the 
privity  of  the  committees,  and  the  sanction  the  Court  (y). 

It  seems  that  the  Master  will  be  directed  to  appoint  stew- 
ards of  manors  belonging  to  a  lunatic.  Thus,  on  the  peti- 
tion of  the  committees  of  the  estate,  in  a  case  where  aluna- 

(x)  £x  parte  Smptk,  In  re  Sm^th,  Abr.  Copyhold  (O.)  fL  16;  1  Walk. 
2  Swanvt  SdS.  on  Cop.  24. 

(y)  Blewit'ecaae,  Ley.  47;  6  Vin. 
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tic  was  entitled  to  certain  msnors^  the  stewardship  of 
which  had  not  been  graaied^ii  was  referred  to  the  Master 
to  appoint  one  or  more  steward  or  stewards  of  such  manors, 
witbottt  their  entering  into  any  security  touching  the  renta 
and  profits  thereof ,  until  further  order  (jt).  But,  where  the 
committee  of  the  estate  of  a  lunatic,  being  also  his  heir-at- 
law,  presented  a  petition  praying  that  two  persons  might  be 
removed  from  the  stewardship  of  certain  manors  belongii^( 
to  the  lunatic,  and  ordered  to  deliver  up  the  Court  rolls,  and 
that  the  committee  might  be  at  liberty  to  appoint  a  steward 
— the  LiOrd  Chanodior  refused  to  make  any  order  for  that 
pnrpoae,  but  allowed  the  petitioner  the  costs  of  his  apfdica- 
tion  (a). 

It  is  said,  that  a  lunatic  copyholder  could  not  formerly 
have  coanaitted  a  forfeiture  of  his  copyhold  (&}•  The  com* 
mittee  is  bound,  however,  if  the  estate  of  the  lunatic  be  sub- 
ject to  services  or  held  upon  conditions,  to  tender  the  servi- 
ces or  perform  the  conditions,  so  as  to  prevent  a  forfeiture; 
the  lawindeed  (with  an  exception  to  its  general  rule)  permits 
even  a  stranger  to  perform  such  offices  of  humanity (c). 

By  a  recent  statute  (di),  the  committee  of  a  lunatic  may 
be  admirted  tenant  of  any  copyhold  lands  to  which  such  luna- 
tic shadl  hfcowie  entided ;  and  (e)  in  de&uk  of  the  appear- 
ance of  any  lunatic  in  person  or  by  his  conui|it(ee,  the  lord 
of  the  asaaor,  after  diree  courts,  and  proclamations  having 
been  made,  may  appoint,  at  any  subsequent  court,  an 
attorney  fbr  such  lunatic  for  the  purpose  of  admitting  hhn, 
and,  upon  such  admittance,  impose  such  fine  as  might  have 
been  legally  imposed  if  such  hmatic  had  been  of  sane  mind* 
The  fine  imposed  is  divected  (/)  to  be  demanded  of  the  com- 
mittee of  the  lunatic,  or  the  tenant  of  the  copyhold  land, 
and,  if  the  fine  is  not  paid  within  three  months,  the  lord  of 
the  manor  may  enter  on  such  land  and  receive  the  rents,  unr 

{%)  In  re  Smyth^  19  June,  1824.  (d)  11  Geo.  4  &  1  Wm.  4,  c.  65, 

(a)  In  re  JodreU,  31  March,  and  s.  3.    See  an/Uf  p.  14. 

13  Aug.  1828.  (f)  11  Geo.  4  &  1  Will.  4,  c.  eH, 

(^  Shcpp.   Court  Keep.  ch.  22;  s.  5. 

Co.  Cop. «.  59.  (/)  Id.  8.  6. 

(c)  Co.  Litt.  206.  b. 
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til  he  shall  be  satisfied  such  fine  and  costs.  It  is  also  provid- 
ed (g),  that  a  committee  who  pays  such  fine  and  costs,  may 
enter  upon  and  receive  the  rents  of  the  land  of  the  lunatic, 
to  which  he  shall  have  been  admitted  until  such  committee 
shall  have  been  satisfied  the  sums  he  has  so  paid.  And  it 
is  provided  (h),  that  no  lunatic  shall  forfeit  any  copyhold 
land,  for  neglecting  to  be  admitted,  nor  for  omitting  to  pay 
any  fine  for  his  admittance. 

The  committee  has  no  power  to  present  to  a  vacant  bene- 
fice belonging  to  a  lunatic  (t). 

Where  the  right  of  visiting  a  charitable  institution  has 
devolved  upon  a  lunatic,  so  found  by  inquisition,  the  com- 
mittee  of  such  lunatic  cannot  exercise  the  oj£ce  of  visitor ; 
but  it  vests  in  the  Crown,  and  will  be  executed  by  the  Lord 
Chancellor ;  and  an  application  respecting  the  management 
of  the  charity  must  be  made  to  him  in  his  capacity  of  visi- 
tor (A). 

Provisions  by  statutes  have  from  time  to  time  been  made, 
authorizing  the  transfer  of  stocks  in  the  public  funds  stand* 
ing  in  the  names  of  lunatics  or  their  committees. 

The  statute  36  Geo.  3,  c.  90,  s.  3  (I),  recites  that  commis- 
sions in  the  nature  of  a  writ  de  bmatico  inqtdrendo  had  fre- 
quently issued,  and  persons  thereupon  had  been  found  lu- 
natics, having  certain  parts  of  stocks  transferable  at  the 
Bank  of  England,  standing  in  the  names  of  such  lunatics,  in 
their  own  right;  and  the  committees  of  the  estates  of  such 
lunatics  having  like  parts  of  such  stocks  and  annuities  stand- 
ing in  their  own  names  in  trust  for  or  as  part  of  the  property 
of  such  lunatics,  had  sometimes  died  intestate,  or  gone  to  re- 
side beyond  the  seas,  or  had  themselves  become  lunatics,  or 
it  had  been  uncertain  and  unknown  whether  they  were  liv- 
ing or  dead;  and  then  enacts,  that,  in  all  cases  whatsoever 
where  any  such  stock  or  annuities  transferable  at  the  Bank 
of  England  should  be  standing  in  the  names  of  such  luna- 
tics in  their  own  right,  or  in  the  names  of  the  committees 

{g)  Id.  8.  8.  (/)  This  statute  was  repealed  by  6 

{h)  Id.  s.  9.  Geo.  4,  o.  74,  which  has  since  been 

(t)  «ee  antty  p.  20.  repealed  by  11  Geo.  4  &  1  Wm.  4, 

{k)  Attomey-OeneralY,  Dixie,  13  c.  65. 
Yes.  519. 
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of  their  estates  in  trust  for  such  lunatics,  or  as  part  of  their 
property,  it  should  be  lawful  for  the  Lord  Chancellor  to 
order  the  Accountant-General  or  other  officer  of  the  Bank 
of  England,  to  transfer  such  stocks  into  the  names  of  any 
new  committees^  or  otherwise,  and  also  to  receive  and  pay 
over  the  dividends,  as  the  Lord  Chancellor  should  direct. 
The  last-mentioned  act  was  held  to  be  confined  to  the  case 
of  stock  standing  in  the  name  of  the  lunatic  himself,  or  of 
his  committee,  and  not  to  extend  to  stock  standing  in  the 
name  of  another  person,  to  which  the  lunatic  was  entitled 
as  administrator  (nt).  And  that  act  was  also  construed  not 
to  authorize  the  Lord  ChanceOor  to  order  the  transfer  of 
stock  standing  in  the  name  of  a  lunatic  resident  at  Amster* 
dam,  for  whom  curators  had  been  regularly  appointed  by 
a  judicial  proceeding  in  that  city  (n). 

By  statute  1 1  Geo.  4  &  I  Will.  4,  c.  65,  s.  S3  (o),  it  is 
enacted,  that,  where  any  stock  shall  be  standing  in  the  name 
of,  or  shall  be  vested  in,  any  person,  being  lunatic,  who  shall 
be  beneficially  entitled  thereto,  or  shall  be  standing  in  the 
name  of,  or  vested  in,  any  person,  being  committee  of  the  es* 
tate  of  a  person  found  lunatic,  in  trust  for  or  as  part  of  his 
property,  and  such  committee  shall  have  died  intestate  or  shall 
himself  become  lunatic,  or  shall  be  out  of  the  jurisdiction  of, 
or  not  amenable  to  the  process  of  the  Court  of  Chancery,  or  it 
shall  be  uncertain  whether  such  committee  be  living  or  dead, 
or  such  committee  shall  neglect  or  refuse  to  transfer  such 
stock,  and  to  receive  and  pay  over  the  dividends  thereof 
to  a  new  committee,  or  as  he  shall  direct,  for  the  space  of 
fourteen  days  next  after  a  request  in  writing  for  that  pur- 
pose shall  have  been  made  by  any  new  committee,  then  and 
in  every  or  any  such  case  it  shall  be  lawful  for  the  Lord 
Chancellor  intrusted  as  aforesaid,  upon  the  petition  of  the 
committee  of  the  estates  of  the  person  being  lunatic,  or  of 
the  person  reported  by  the  Master  to  whom  the  matter  is  re- 
ferred as  a  proper  person  to  be  such  committee,  although 
such  report  shall  not  have  been  confirmed,  to  direct  such 

(m)  Ex  parte  Adams,  2  Mer.  112.        (o)  The  statute  6  Geo.  4,  c.  74,  s. 
(n)  Sylva  V.  Da  Costa,  8   Ves.    13,  now  repealed,  contained  a  simi- 
316.  lar  provision. 
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person  as  such  Lord  Chancellor  shall  think  proper  to  ap- 
point for  that  purpose,  to  transfer  such  stock  to  or  into  the 
name  of  any  new  committee,  or  into  the  name  of  the  Account- 
ant-General  of  the  said  Court,  or  otherwise,  and  also  to  re- 
ceive and  pay  over  the  dividends  thereof,  or  such  sum  or 
sums  of  money,  in  such  manner  as  such  Lord  Chancellor 
shall  think  proper:  and  such  transfers  and  payments  shall 
be  valid  and  effectual  to  all  intents  and  purposes  whatsoever. 

On  the  petition  of  the  committee,  it  will  be  ordered  that 
the  Accountant*6eneral,  secretary,  or  deputy-secretary, 
for  the  time  being,  of  the  Governor  and  Company  of  the 
Bank  of  England,  do  transfer  the  stock  (naming  the  amount 
and  description  of  it)  standing  in  the  books  at  the  Bank  of 
England  in  the  name  of  the  lunatic,  into  the  name  and  with 
the  privity  of  the  Accountant-General  of  the  Court  of  Chan- 
cery in  trust  in  the  particular  matter,  who  is  to  declare  the 
trust  thereof  accordingly;  and  the  committee  is,  as  a  matter 
of  course,  allowed  the  costs  of  his  application  out  of  the 
lunatic's  estate  (p). 

The  statute  56  Geo.  3,  c.  GO,  authorisies  the  transfer  to 
the  commissioners  of  the  national  debt,  of  all  stock  upon 
which  dividends  have  been  unclaimed  for  ten  years.  And 
an  order  for  the  transfer  of  stock  under  that  act  was  made 
without  a  reference  to  the  Master,  on  the  petition  of  the 
committee  of  a  lunatic,  stating  that  6,300/.  of  stock  was 
standing  in  the  name  of  the  lunatic;  that,  as  no  dividends 
had  been  claimed  on  that  sum  for  twenty-seven  years,  the 
stock  had  been  carried  over  to  a  separate  account,  under  the 
provisions  of  that  act;  and  that  the  Bank,  on  being  applied 
to,  refused  to  make  the  transfer  required  by  the  committee, 
without  the  sanction  of  the  Court  {g). 

By  statute  11  Geo.  4  &  1  Will.  4,  c  65,  s.  S4(r),  it  is 
enacted,  that,  where  any  stock  shaU  be  standing  in  the  name 
of,  or  ves^d  in,  any  person  residing  out  of  England,  it  shall 
be  lawful  for  the  Lord  ChanceHor  intrusted  as  aforesaid, 

(p)  In  re  Pince,  25  March,  1830.  (r)  The  statutes  1  &  2  Geo.  4,  c. 

(q)  In  re  Avery,  1  Russ.  Se  Mylne,  15,  and  6  Geo.  4,  c.  74,  s.  14,  which 

356.  And  aee  Ex  parteNichoUf  Turn,  are  now  hoth  repealed,  contained 

Rep.  119.  similar  provisions. 
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upon  petition,  and  proof  being  made  to  his  or  their  satis- 
faction that  snch  person  has  been  declared  lunatic,  and  that 
bis  personal  estate  has  been  vested  in  a  curator  or  other 
person  appointed  for  the  management  thereof^  according  to 
the  laws  of  the  place  where  such  person  shall  reside,  to 
direct  any  person  whom  such  Lord  Chancellor  shall  think 
proper  to  appoint  for  that  purpose  to  transfer  such  stock, 
or  any  part  or  parts  thereof,  into  the  name  of  any  such  cu- 
rator or  other  such  person  as  aforesaid,  or  otherwise,  and 
ako  to  receive  and  pay  over  the  dividends  thereof,  as  such 
Lord  Chancellor  shall  think  fit;  and  that  such  transfers 
and  payments  shall  be  vaKd  and  effectual  to  all  intents  and 
pmrposes  whatsc^ver. 

When  a  person  resident  out  of  England  has  been  foond 
a  kmatic  in  such  place,  and  the  parties  interested  are  de- 
sirous of  obtaining  the  transfer  of  any  funds  vested  in  such 
person,  the  Lord  Glianeellor  will,  on  petition,  refer  it  to  a 
Master  of  the  Court  of  Chancery  to  inquire  and  certify 
whether  suck  person  has  been  found  or  declared  a  lunatic 
er  of  unsound  mind,  according  to  the  laws  of  the  place 
where  he  resided,  and  also,  whether  the  personal  estate  of 
the  kmatic  has  been  vested  in  any  and  what  person  ap- 
pointed, esther  as  his  curator  or  otherwise,  for  the  manage- 
ment thereof;  and,  on  the  Master  reporting  that  the  party 
has  been  found  limatic,  or  of  unsound  mind,  and  that  his 
personal  estate  lia^  been  vested  in  a  curator  according  to 
the  laws  of  the  place  where  he  resided,  within  the  meaning 
o£  the  last-mentioned  act,  the  Lord  Chancellor,  on  another 
petition  being  presented,  will  order  the  Master's  report  to 
be  eonfirmed,  and  the  fund  to  be  transfSsrred  into  the  name 
of  the  curator,  and  the  dividends  which  have  accrued  to  be 
paid  to  him  {f\ 

bi  another  case,  where  it  appeared  that  a*  party  resident 
at  Lisbon  bad  been  declared  by  the  Court  there  deranged 
and  incapable  of  governing  her  person  or  property,  and  that 
it  waa  proper  that  she  should  be  put  under  guardianship, 
and  that  the  petitioner  had  been  nominated  guardian,  on 

(*)  In  re  Irvine^  22  March,  and  28  April,  1828. 
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giving  security  for  accounting  for  ber  property,  and  that  a 
letter  of  administration  of  all  the  lunatic's  real  and  personal  es- 
tate had  been  granted  to  the  petitioner ;  an  order  was  made, 
under  the  statute  6  Geo.  4^  c.  74^  for  the  transfer  of  500/. 
3  per  cent.  Consolidated  Bank  Annuities,  standing  in  the 
lunatic's  name  in  the  books  of  the  Bank  of  England,  to  the 
petitioner,  and  for  payment  of  the  dividends,  to  be  applied 
for  the  benefit  of  the  lunatic  {t). 

When  a  person  entitled  to  a  legacy  or  share  of  personal 
estate  has  been  found  a  lunatic,  by  inquisition,  the  proper 
course  seems  to  be  for  the  executor,  or  other  person  lia- 
ble to  make  the  payment,  to  apply  to  the  Lord  Chancellor, 
by  petition,  for  leave  to  pay  the  money  due  to  the  lunatic 
into  the  name  of  the  Accouiitant-General  of  the  Court  of 
Chancery,  in  trust  in  the  lunacy,  or  the  committee  of  the 
estate  may  apply  for  a  similar  order. 

In  a  case  where  a  lunatic  was  entitled  to  a  share  in  the 
residue  of  personal  estate  bequeathed  by  a  will,  an  order 
was  made,  on  the  petition  of  the  other  residuary  legatees, 
to  transfer  and  pay  the  share  of  the  lunatic  into  the  name 
of  the  Accountant-General,  in  trust  in  the  lunacy  (ti). 

It  is  stated,  indeed,  in  a  very  useful  work  (to),  that  the 
committee  is  the  proper  person  to  receive  and  give  a  dis- 
charge for  a  legacy  due  to  a  lunatic;  and  it  seems  clear, 
that  after  the  appomtment  of  a  committee,  payment  of  a  le- 
gacy to  the  lunatic  would  be  void,  and  that  it  might,  not- 
withstanding, be  recovered  by  the  committee  in  the  lunatic's 
name,  from  the  executors  of  the  will  under  which  the  lunatic 
was  entitled.  But,  in  many  cases,  the  safer  course  appears  to 
be,  for  the  party  not  to  pay  a  legacy  or  other  sum  of  money 
due  to  a  lunatic,  without  an  order  having  been  obtained, 
either  on  his  own  petition  or  on  that  of  the  committee, 
which  would  indemnify  the  person  making  the  payment  from 
any  misapplication  of  such  money  by  the  committee. 

If  a  legacy  be  given  for  the  benefit  of  the  legatee  in  one 
way,  and,  on  account  of  his  subsequently  becoming  lunatic, 

(t)  In  re  Fedra^  23  April,  1 827.  (w)  See    1  Roper   on   Legacies, 

(ti)  In  re  Sherardy  9  June,  1831.    778,  3rcl  ed. 
See  Appendix. 
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it  cannot  be  so  applied,  it  seems  that  it  may  be  applied  for 
his  benefit  in  another  mode  (x). 

Money  belonging  to  lunatics,  whether  in  the  hands  of  their 
committees  or  the  Accountant-General  of  the  Court  of 
Chancery,  or  due  from  other  persons,  will  generally  be  or- 
dered to  be  invested,  in  the  name  of  the  Accountant-Gene- 
ral in  trust  in  the  particular  lunacy,  in  the  purchase  of  SL 
per  cent.  Consolidated  Bank  Annuities,  in  preference  to  any 
other  security. 

The  Accountant-General  was  ordered  to  lay  out  a  parti- 
cular sum  in  his  hands  in  the  purchase  of  such  stock,  and 
the  dividends  thereof,  and  also  the  dividends  to  accrue  on 
other  stock  before  standing  in  his  name,  and  all  accumula- 
tions thereof,  in  the  purchase  of  like  annuities  (f/). 

On  the  petition  of  the  committee,  it  was  ordered  that 
bankers  should  pay  the  sum  in  their  hands  belonging  to  the 
lunatic  into  the  Bank  with  the  privity  of  the  Accountant- 
Greneral  (st). 

General  orders  for  investing  the  balances  in  the  hands  of 
the  committees  are  sometimes  made.  Thus,  on  the  peti- 
tion of  the  committees  of  the  estate,  it  was  ordered  that 
they  should  be  at  liberty,  from  time  to  time  until  further  or- 
der, to  pay  into  the  Bank,  in  the  name  of  the  Accountant- 
General,  such  sums  of  money  as  the  Master  should  certify 
to  be  proper  to  be  so  paid,  on  account  of  the  rents  and  pro- 
fits of  the  lunatic's  estates;  and  such  sums  were  directed  to 
be  laid  out  in  the  purchase  of  SI.  per  cent  ConsoUdated 
Annuities,  and  the  dividends  and  accumulations  thereof,  as 
well  as  of  the  other  stock  then  standing  in  the  matter,  were 
ordered  to  be  laid  out  from  time  to  time  in  like  manner  (a). 
And  sometimes  it  is  ordered  that  the  dividends  of  stock  shall 
be  invested  from  time  to  time,  to  form  an  accumulating 
fimd  {b). 

The  purchase  money  of  timber  cut  on  a  lunatic's  estate, 
will  be  ordered  to  be  paid  into  Court.     An  application  was 

(a?)  Per  Sir  fT.  Grant,  5  Ves.  463.  (y)  Jn  re  Morris,  11  Feb.  1828. 

See  Barlow  v.  Grant,  1  Vem.  255 ;  (x)  In  re  Davidson,  4  July,  1827. 

Leche  v.  Lord /Tt'/morcy,  Turn.  Rep.  {a)  In  re  Drax,  23  Feb.  1828. 

207.  {h)  In  re  RotUck,  9  Auf?.  1827, 
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made  by  the  committee,  that  the  purchaaen  of  timber 
belonging  to  the  lunatic*s  estate  might  pay  the  '"g^^lnw^ntft 
of  their  purchase  money  to  the  receiver;  and  that  he  might 
apply  it  in  discharge  of  certain  debts  which  the  Master  had 
found  to  be  owing  by  the  lunatic,  and  might  pay  the  residue 
into  Court.  But  the  order  made  was,  that  the  sereral  pur- 
chasers should  pay  their  respective  purchase  monies  into 
the  Bank,  with  the  privity  of  the  Accountant-General,  in 
trust  in  the  matter  (c). 

On  an  application  being  made,  that  certain  promissoiy 
notes  given  for  the  residue  of  the  purchase  money  of  timber 
on  a  lunatic's  estate  might  be  deposited  in  the  Master's 
o£Bce ;  and  that,  when  the  notes  became  due,  the  receiver 
might  be  at  liberty  to  receive  the  suras  secured  by  them, 
and  to  pay  the  amount  into  Court ;  an  order  was  made,  that 
the  receiver  should  be  at  liberty  to  receive  payment  of 
the  promissory  notes,  and  that  he  should  pay  the  money 
when  received  into  Court,  the  amount  to  be  verified  by  his 
affidavit  (d). 

The  Court  will  order  stock  belonging  to  a  lunatic*  stand* 
iiig  in  the  name  of  a  trustee,  to  be  transferred  into  the  name 
<^  the  Accountant-General  of  the  Court  of  Chancery,  in 
trust  in  the  matter  (e). 

The  general  rule  for  investing  the  personal  properQr  of 
lunatics  in  the  funds,  has  in  some  instances  been  departed 
firom,  and  part  of  their  fortunes  directed  to  be  invested  in 
the  purchase  of  a  Government  Life  Annuity,  in  order  to 
afford  a  more  ample  fund  for  maintenance^ 

An  inquiry  having  been  directed  into  the  state  of  the 
funds  of  a  lunatic,  and  whether  it  would  be  for  his  benefit 
to  invest  his  property  in  the  purchase  of  an  annuity  for  his 
maintenance,  the  Master's  report  stated,  that,  afler  his  debts 
were  discharged,  there  would  remain  800/./  and  that  it 
would  be  for  hisjbenefit  to  lay  out  that  residue  ia  a  Govern- 
ment annuity  for  the  life  of  the  lunatic,  to  be  ^plied  to  his 
maintenance.     Upon  the  petition  of  the  committee,   the 

(c)  Ex  parte  Cranmer,  In  rt  Cran-    kit,  1  Rum.  476. 
mer,  1  Rum.  477,  n.  (a).  (e)  In  re  Mitchell,  3  April,  1828. 

(i/)  Ejc  parte  Claiflon,  In  re  Siar- 
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Master's  report  was  confinned,  and  an  order  made  for  pur* 
chasing  the  annuity  {/). 

In  another  case,  where  it  appeared  that  the  lunatic  was 
only  possessed  of  the  stuns  of  900/.  and  850/.  3  per  cent. 
Bank  Annuities^  it  was  ordered,  that  the  committee  should 
be  at  liberty  to  transfer  the  900/.  in  the  purchase  of  an  an- 
nuity for  the  life  of  the  lunatic,  pursuant  to  the  statute 
48  Oeo.  3,  c.  142;  and  that  such  annuity,  when  so  pur- 
chased, should  be  accepted  by  the  committee  and  two  other 
persons,  in  trust  for  the  use  and  benefit  of  the  lunatic,  and 
be  from  time  to  time  received  by  them,  and  applied  in  the 
maintenance  of  the  lunatic  (g). 

In  another  case,  on  the  petition  of  the  committee  of  the 
estate,  it  was  referred  to  the  Master  to  inquire  what  plan 
could  be  most  advantageously  adopted  for  the  future  main- 
tenance of  the  lunatic,  whether  by  sale  or  exchange  of  her 
third  parts  or  shares  to  Yfhith  she  was  entitled  in  certain 
property,  or  any  part  thereof,  and  by  obtaining  in  lieu 
thereof  a  Grovemment  or  any  other  annuity  on  her  life  of  an 
adequate  amount,  or  by  any  other  and  what  mode  (A). 

The  conmrittee  of  the  estate  will  not  in  general  be  allow- 
ed to  invest  the  lunatic's  property  on  a  mortgage  of  real  es- 
tate. Upon  an  application  to  lay  out  on  mortgage  a  sum  of 
8000/.  in  the  hands  of  the  Accountant-General,  belonging 
to  the  lunatic's  estate,  and  the  production  of  several  or- 
ders of  the  same  nature  which  had  been  made  in  the  same 
hinacy.  Lord  Chancellor  Thurlow  said,  that,  although  he 
was  perfectly  convinced  by  what  was  stated,  that  the  pro- 
posed security  was  perfectly  good,  yet  he  cotild  not  permit 
such  a  precedent  to  be  made;  and  that  he  was  aware,  that, 
in  former  times,  the  Court  had  laid  out  the  in/oney  not  only 
of  lunatics  but  of  infants  in  this  manner;  but,  in  latter  times 
the  Covat  had  considered  it  as  imj>roper  to  invest  any  part 
of  the  lunatic's  estate  upon  a  private  security;  and  it  would 
be  a  dangerous  precedent  to  break  in  upon  that  rule :  and 

(/)  Ex  parte  Stonard,  ISVes.  — A  simUar  order  was  made  in  re 
285.  Barrass,  16  Nov.  1825. 

(ff)  In  re  Baldwin,  6  Aug.  1814.        (h)  In  re  Chabot,  20  June,  1827. 


200  OF  THE  COMMITTEES 

he  therefore  directed  the  money  to  be  laid  out  in  the  3/.  per 
cent.  Bank  Annuities  (/). 

In  a  case  where  a  petition  was  presented,  praying  that  the 
committee  might  be  at  Uberty  to  lay  out  a  sum  of  money 
belonging  to  the  lunatic  upon  a  mortgage  of  real  estate  sup- 
ported by  two  similar  orders  (nt),  Lord  Chancellor  Eldon 
said,  the  general  rule  is,  not  to  lay  out  the  lunatic's  money 
on  any  thing  but  Government  securities,  except  in  very  pe* 
cuUar  cases,  as,  where  the  lunatic  has  an  interest  in  the  es- 
tate, or  it  is  in  some  other  manner  connected  with  his  im- 
mediate interests  (n).  It  appears,  that,  in  the  case  last  cited, 
an  order  was  made  for  referring  it  to  the  Master  to  inquire 
and  certify  whether  it  would  be  for  the  advantage  of  the  lu- 
natic and  his  estate,  to  lay  out  any  and  what  part  of  his  for- 
tune on  real  estate  at  interest,  and,  if  he  was  of  that  opinion, 
the  grounds  of  it  were  to  be  stated  (o).  By  the  report  made 
under  that  order,  it  appeared  that  the  property  of  the  luna- 
tic consisted  of  bills  and  other  securities  which  had  become 
due,  and  were  about  to  be  paid;  and,  that  in  consequence 
of  the  high  price  of  stock,  a  comparatively  low  interest  could 
be  obtained ;  and  the  Master  found  that  it  would  be  for  the 
benefit  of  the  lunatic's  estate  to  lay  out  part  of  his  fortune 
on  real  security.  The  report  was  confirmed  with  respect 
to  laying  out  part  of  the  lunatic's  money  on  the  security  of 
a  particular  estate,  in  case  the  Master  should  approve  of  it, 
and  a  good  title  coidd  be  made  to  it;  and,  if  the  Master 
approved  of  the  proposals,  then  he  was  to  investigate  the 
title  to  the  estate  in  question,  and  settle  proper  securities  to 
be  made  to  the  committees  of  the  estate;  and,  upon  the 
deeds  being  executed  by  all  proper  parties,  the  committees 
were  to  be  at  liberty  to  pay  the  loan  to  the  mortgagor,  or  aa 
he  should  direct  (p). 

Money  belonging  to  a  lunatic  has  been  ordered  to  be  lent 
on  mortgage,  for  the  accommodation  of  his  family.     Thus$' 

(/)   Ex  parte  Cathorpe,    1  Cox,        (»)  Ex  parU  EUice,  Jac.  R.  ^^^^^ 

182.  See  Norhury  v.  Norbury,  4  Madd.  ^^ 

(m)  Ex  parte  Roxburgh,  In  re  191. 
Meux,  4  Feb.  1817;  and  Ex  parte        (o)  In  re  EUice,  30  July,  1821. 
Langley,  In  re  Fust,  14  July,  1817.        (  p)  In  re  Ellice,  28  Aug.  1821. 
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where  a  petition  was  presented  by  the  committee  of  the  for- 
tune, praying  an  inquiry  whether  it  would  be  for  the  bene- 
fit of  the  lunatic,  that  a  sum  of  money,  part  of  the  sav- 
ings of  his  income,  should  be  laid  out  on  mortgage,  and  the 
next  of  kin  consented,  and  the  famiHes  of  the  lunatic  and 
of  the  owner  of  the  estate  on  which  it  was  proposed 
to  lend  the  money,  were  connected  by  intermarriage, 
Lord  Chancellor  Hart  said,  as  the  estate  was  large,  and  the 
parties  stood  in  a  degree  of  relationship,  he  should  make 
the  order  of  reference ;  but  he  should  require  the  security  to 
be  the  first  incumbrance.  If  the  property  was  fixed  in  the 
present  next  of  kin,  who  consented,  there  would  be  no  dif- 
ficulty; but  they  might  die  before  the  lunatic,  and  the  per- 
sons who  would  then  be  next  of  kin  would  not  be  bound 
by  their  consent,  and  might  complain  of  the  delay  of  an 
equity  suit  in  getting  in  this  money,  instead  of  its  being  im- 
mediately available  in  stock.  He  said,  that  Lord  Eldan  al- 
ways took  the  distinction  of  never  permitting  the  fund  to  be 
lent  to  a  stranger,  but  sometimes  aOowed  it  to  be  laid  out  to 
relieve  and  accommodate  the  lunatic's  family  upon  a  first 
mortgage,  but  never  on  a  second,  even  if  reported  for  the 
benefit  of  a  lunatic;  for,  a  mortgage  might  be  good,  and 
yet  the  entanglement  of  real  property  make  it  ineligible  for 
a  fund  of  this  kind  {g)» 

The  committee  of  a  lunatic's  estate  will  not  in  general  be 
allowed  any  sums  of  money  which  he  has  expended,  unless  he 
has  apphed  for,  and  obtained  an  order  of  the  Court  (r).  In 
a  case  where  a  petition  was  presented  by  the  committee  of  a 
lunatic,  praying  an  allowance  for  repairs  made  without  a 
previous  order,  the  Lord  ChanceUor  refused  to  allow  them, 
although  the  Master's  report  stated  that  such  repairs  were 
necessary  («).  But,  where  the  committees  had  expended  mo- 
ney in  repairs  without  a  previous  order,  and  the  persons 
entitled  to  the  estate  in  remainder  expectant  on  the  luna^ 
tic's  death,  were  willing  to  take  upon  themselves  part  of  the 
expenditure,  an  inquiry  was  directed,  regard  being  had  to 
the  estate  of  the  lunatic,  and  to  the  proportion  that  ought 

(q)  Ex  parte  Johnson,  1  MoIIoy  8        (r)  Ex  parte  Marion^  U  Vea.  397. 
Cases  iu  Ireland,  tempore  Hart,  128.        («)  Anott,  10  Ves.  104. 
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to  fall  upon  the  inheritance,  and  to  what  part  such  ownein 
were  willing  to  bear  (t).  On  a  motion  being  made  that  a 
receiver  might  be  allowed  for  necessary  repairs  which  had 
been  done  on  the  lunatic's  estate,  the  Lord  Chancellor 
granted  a  reference  to  the  Master,  to  inquire  whether  the 
repairs  were  reasonable,  with  Hberty  to  apply  again;  but 
he  observed  that  the  Court  was  not  in  the  habit  of  permit- 
ting receivers  and  committees  to  apply  trust  funds  in  repairs 
to  any  considerable  extent,  without  a  previous  applica- 
tion (u). 

Where  the  committees  of  the  estate  of  a  lunatic  who  were 
entitled  to  the  real  estate  on  his  death,  purchased  timber  for 
repairs,  although  there  was  sufficient  on  the  estate  proper 
to  be  cuti  they  Irere  ordered  to  refund  the  price  of  the  tim* 
ber,  for  the  benefit  of  the  persoiial  estate  (r). 

When  the  buildings  on  the  lunatic's  estate  require  any 
extraordinary  reparation,  the  proper  course  is  for  the  com- 
mittee of  the  estate  to  present  a  petition  praying  that  it  may 
be  referred  to  the  Master  to  inquire  and  certify  whether  it 
will  be  proper  and  for  the  bene£t  of  the  lunatic  and  his  es- 
tate, that  a  particular  messuage  or  other  buildings,  accord- 
mg  to  the  circumstances  of  the  case^  should  be  repstiredy 
saii  that  the  Master  may  certify  what  sum  wiQ  be  reason- 
able and  proper  to  be  allowed  for  such  repairs.  After  the 
Master  has  made  his  report,  another  petition  must  be  pre- 
sented for  confirming  it,  and  for  the  allowance  of  the  sum 
reported  to  be  necessary  out  of  the  rents  of  the  lunatic's  es* 
tates,  and  for  a  reference  to  the  Master  to  tax  the  costs  of 
the  appfication.  It  was  referred  to  the  Master  to  inquire 
and  Certify  whether  it  would  be  proper  and  for  the  benefit 
of  the  lunatic's  estate,  having  a  due  regard  to  his  interest 
therein  (which  the  Master  was  directed  to  inquire  into  and 
ascertain),  that  the  premises  mentioned  in  the  petition  should 
be  repaired,  and  what  would  be  the  probable  expense 
thereof  («^). 

In  a  case  where  the  Master  had  reported  that  it  was  ab- 

(t)  Ex  parte  HUbertfU  Ves.  397.    row,  6  Ves.  799. 
(m)  AUomey-Oeneraly.  Vigor,  11        (v)  Exports  Ludlow,  2  Atk. 407. 
Ves.  563.    But  see  Blunt  v.  CHlhc-       (w)  In  re  Child,  23  AprU,  1827. 
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aoltttely  necesflary,  and  for  the  benefit  of  the  lunatic's  es- 
tate, to  expend  sums  of  money  in  rebuilding  a  farm  housei 
it  was  ordered  that  the  sum  expended  in  rebuilding  should 
be  considered  and  taken  as  a  charge  upon  the  lunatic's 
real  estate  (:r). 

A  discretion  is  sometimes  jpven  by  the  Lord  Chancellor 
to  a  Master  in  Chancery,  with  respect  to  the  management 
of  the  concerns  of  a  lunatic.  Thus,  it  was  referred  to  the 
Master  to  inquire  and  certify  whether  a  good  defence  could 
be  made  to  a  bill  filed  in  Chancery  against  the  lunatic,  and 
in  case  the  Master  should  be  of  opinion  that  a  good  de-' 
fence  could  be  made  to  the  suit,  then  the  Lord  Chancellor 
ordered  the  committee  of  the  estate  to  defend  the  same  ac* 
cordingly;  but,  in  case  the  Master  should  be  of  opinion 
that  a  good  defence  could  not  be  made  thereto,  then  the 
conunittees  were  to  be  at  Uberty,  with  the  approbation  of 
the  Master,  to  enter  into  such  compromise  with  the  plaintiffs 
in  the  suit  as  the  Master  should  approve  of,  and  to  make 
and  execute,  with  the  appro]|;ation  of  the  Master,  all  such 
acts  and  deeds  as  he  should  deem  necessary  with  refer- 
ence thereto,  and  that,  in  all  minor  matters  which  might 
occur  in  the  affairs  and  concerns  of  the  lunatic,  in  which  the 
Master  might  not  think  it  necessary  to  have  any  specific 
directions,  the  committees  were  to  be  at  liberty  from 
time  to  time  to  submit  matters  to  him :  and  the  Master  was 
to  be  at  liberty  to  aUow  and  direct  what  should  be  done  in 
aU  such  cases,  and  that  the  committees  should  be  at  liberty 
either  to  aet  upon  his  opinion  or  advice,  without  further  or- 
der, or  to  obtain  the  Master's  report  from  time  to  time,  as 
he  should  think  fit  (^). 

In  another  case,  there  was  a  refer^Mse  to  the  Master  to 
inquire  and  certify  whether  it  would  be  for  the  benefit  of  the 
kmattc  and  her  estate,  to  accept  a  particular  sum  in  full 
satisfaction  of  the  claim  carried  in  before  the  Master  in  a 
cause  in  Court  («).  The  report*  stating  that  it  would  be  pro- 
per to  accept  the  sum  offered,  was  confirmed;  and  it  was 

(x)  In  re  Harris^  9  Aug.  1827.        Aug.  1827. 

(y)  In  re  Sir  G.  0.  P.  Turner,  9        (z)  In  re  Bird,  9  March,  1827. 
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ordered^  that  the  committee  should  be  at  liberty  to  carry 
the  compromise  into  effect,  and  to  execute  such  deeds  and 
other  instruments  approved  by  the  Master,  as  might  be  re- 
quisite {a). 

In  another  case,  the  Master  was  directed  to  inquire  whe- 
ther it  would  be  proper  and  for  the  benefit  of  the  lunatic's 
estate,  to  defend  any  actions  or  suits  commenced  against 
him;  and  whether  it  would  be  proper  to  institute  any  and 
what  suits  or  proceedings  at  law  or  in  equity,  to  recover 
back  sums  of  money  paid  by  the  lunatic;  and  whether  it 
would  be  proper  to  refer  certain  demands  against  his  estate 
to  arbitration,  and  upon  what  terms  and  conditions;  with 
liberty  for  the  Master  to  state  special  circumstances  touching 
the  inquiries  directed  to  be  made  by  bun  (6). 


SECTION  XL 

Of  superseding  the  Commission  of  Lunacy. 

THE  only  lawful  object  of  a  commission  of  lunacy  being 
the  protection  of  the  person  of  the  lunatic,  and  the  manage- 
ment of  his  property  during  the  continuance  of  his  mental 
incapacity,  it  necessarily  follows,  that,  on  his  return  to  a 
sound  state  of  mind,  and  capacity  to  manage  his  own  affairs, 
he  is  entitled  to  have  the  commission  superseded,  and  to 
have  his  property  restored  to  him,  with  an  account  of  its  ap« 
plication  by  his  committees. 

A  petition  for  such  purpose  should  be  in  the  name  of  the 
person  who  has  recovered  a  sound  mind,  and  not  in  the 
names  of  his  nearest  relations  (c.)  When  such  a  petition 
is  presented,  a  time  will  be  appointed  for  the  appearance  of 
the  party  before  the  Chancellor,  in  order  that  he  may  be 

(a)   In  re  Bird,  23  AprU,  1827.        (b)  In  re  Baker,  20  June,  1827. 
See  fonn  of  a  petition  in  a  case  of        (c)  Ex  parte  Stanley,  2  Yes.  sen. 
this  kind,  in  the  Appendix.  25. 
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examined;  but,  without  strong  evidence  of  his  sanity  and 
capacity,  given  by  medical  men,  or  other  persons  competent 
to  form  an  opinion  upon  the  subject,  the  Chancellor  will  not 
supersede  a  commission  (</}• 

In  one  case,  the  lunatic  having  recovered,  and  been  ex* 
amined  in  Court,  the  commission  was  superseded  on  the 
petition  of  the  lunatic  and  his  two  committees;  and  their 
recognizance  was  ordered  to  be  vacated,  the  lunatic  declar- 
ing himself  satisfied  with  the  account  they  had  rendered  (^)* 
In  another  case  the  commission  was  only  suspended  for 
some  months,  to  see  if  the  party  was  perfectly  recovered, 
because  he  had  often  relapsed,  and  had  been  found  by  the 
inquisition  a  lunatic  with  lucid  intervals  (/). 

In  a  recent  case,  where  a  party  who  had  been  found  a 
lunatic  by  inquisition  stated  in  his  petition,  that  he  had 
perfectly  recovered  his  sound  mind  for  four  years  past,  and 
was  desirous  that  the  commission  should  be  superseded, 
and  the  costs  of  all  parties  taxed  and  paid : — it  was  ordered, 
that  the  commission  of  lunacy  issued  in  the  matter  should 
be  superseded,  and  that  the  Master  should  tax  the  costs  of 
all  parties  in  the  lunacy,  which  were  ordered  to  be  raised 
by  a  sale  of  part  of  the  lunatic's  stock  standing  in  the 
name  of  the  Accountant*6eneral  in  trust  in  the  matter,  who 
was  ordered  to  transfer  the  stock  belonging  to  the  lunatic 
into  the  joint  names  of  himself  and  his  wife,  and  to  pay  the 
dividends  which  were  due  thereon  to  the  husband  (g).  And 
sometimes,  in  the  order  for  superseding  a  commission,  the 
accounts  of  the  committees  will  be  directed  to  be  passed, 
and  the  costs  in  the  lunacy,  aflter  having  been  taxed,  to  be 
paid  by  the  lunatic  out  of  his  estate,  in  case  the  balance  in 
their  hands  be  insufficient  for  that  purpose  (A).  A  commis- 
sion may  also  be  superseded  on  the  recovery  of  the  lunatic, 
before  the  appointment  of  committees  (t )• 

(«0  See  Harr.  Ch.  Pr.  by  Newl.  See  Anon.  1  Vera.  155. 
383;  1  Coll.  on  Lun.  324  ;  anle,  p.        (<7)  ^nre  Walker,  31  March,  1828. 
8L  (A)  In  re  Welh,  14  Dec.  1830. 

(«)  Ex  parte  Bumpi<m,  Mos.  Ch.        (0  ^«  ^^  Edwards,    26  March, 

Caa.  78.  1814. 

(/)  Ex  parte  /Vrrart,  Id.  332. 
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When  on  an  application  to  supersede  a  commission  of  lu- 
nacy»  the  evidence  respecting  the  sanity  of  the  party  is  con- 
flicting, an  issue  will  sometimes  be  directed,  even  though 
the  commission  is  supported  by  two  former  verdicts,  if  the 
case  is  of  such  a  nature  as  to  render  it  proper  to  be  again 
submitted  to  the  consideration  of  another  jury  {k). 

Lord  Chancellor  Eldon  observed,  that  there  was  no  part 
of  the  jurisdiction  in  hmacy  more  unpleasant,  and  requiring 
greater  caution,  than  that  of  determining  when  a  commission 
shall  be  superseded ;  for,  though  a  safe  conclusion  may  upon 
evidence  be  arrived  at  in  establisihing  hinacy,  it  is  very  dif- 
ficult to  determine  when  the  mind  ie  restored;  depending 
upon  the  circumstance,  whether  the  party  has  been  led  to 
those  topics  upon  which  it  was  aflTected.  And  his  Lordship 
$aid,  that  he  could  not  agree  to  Lord  TXeir^oirV  proposition, 
^her  with  respect  to  property,  or  with  reference  to  an  ap*- 
plioatioB  to  supersede  a  ccMnmission,  thaft,  where  lunacy 
is  once  established  by  clear  evidence,  the  party  must  be 
restored,  to  as  perfect  a  state  of  mind  as  he  had  before,  to 
be  proved  by  evidence  as  dear  and  satisfactory.  For,  there 
tpight  be  frequent  instances  of  men  restored  to  a  state  of 
Bii^d  inferior  to  what  they  possessed  before;  and  yet  it 
W'Ould  not  be  right  to  support  commismns  agamst  them. 
On  the  other  hand,  where  lunacy  had  been  satisfactorily  es^ 
tablished,  particularly  where  there  is  a  tendency  to  do  great 
pecson^l  hann  to  others,  the  absence  of  the  disorder  ought 
to  be^pvoved  by  the  evidence  of  persons  having  competent 
knowledge  upon  the  whole  subject  (Q. 

A  commission  of  kinacy  may  be  superseded,  if  the  party 
bus  been  irregularly  found  to  be  a  hmatic  (m).  A  commis- 
sion of  lunacy  was  superseded  on  the  petition  of  the  party 
against  whom  it  bad  been  issued,  conq>tBining  of  finproper 
conduct  in  the  witnesses  examined  on  the  inquisition,  and 
alleging  the  subsequent  recovery  of  the  petitioner  (»). 

Commissions  have  also  been  superseded,   because  the 

(Jc)  Ex  parte  Holyland,  1 1  Yes.  10.        (n)  £x parte  Ghver,  In  re  Glover^ 
(/)  Id.  11.    See  ante,  p.  52.  1  Mer.  269. 

(m)  Ex  parte  Roberts,  3  Atk.  6. 
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lunacy  had  not  been  carried  back  by  the  inquisition  so  far 
as  was  warranted  by  the  evidence  adduced  before  the  com- 
missioners and  the  jury  (o). 

After  the  Lord  Chancellor  has  made  an  order  for  super- 
seding a  commission  of  lunacy,  the  party  must  be  restored 
to  the  government  of  himself  and  his  property,  by  a  grant 
under  the  great  seal.  The  instrument  obtained  for  such 
purpose,  recites  the  inquisition  and  the  grant  of  the  cus- 
tody to  the  committees,  and  that  the  party  has  been  ex- 
amined in  Chancery,  and  found  to  be  of  sound  mind;  in 
conaideration  whereof  such  grant  is  determined,  and  the 
committees  are  required  not  to  intemeddle  in  future  witk 
the  late  kmatici  who  is  restoved  to  the  government  of  him- 
self  and  all  his  property  by  the  mpersede<u. 

A  doubt  seems  to  have  been  formerly  entertained,  whe- 
tfaev  the  King's  interest  is  such,  that,  after  the  death  of 
the  lunatic,  or  his  recovery,  there  must  be  an  Ouster  le 
Mayne  (p)  sued  out,  as  was  done  in  the  case  of  an  idiot,  or 
whether  the  King's  interest  is  avoided  now  by  the  death 
or  recovery  of  the  lunatic  (j^).  Upon  which  Lord  Chan- 
cellor RedesdcUe  remarked,  with  respect  to  the  recovery 
of  the  lunatic,  it  is  clear,  that,  in  practice,  he  is  not  re* 
stored  to  the  possession  of  his  property,  but  by  an  order 
of  the  Court  \  and  for  manifest  reason,  for,  how  otherwise 
is  it  to  be  ascertained  that  he  has  recovered?  And  his 
Lordship  added,  that,  in  all  the  cases  he  could  find,  the 
question  put  by  Staunford  had  never  received  a  direct  de- 
cision (r). 

(o)  /«  re  Wooler,  and  In  re  War-  c.  24;  3  Bl.  Comm.  256. 
ren,  ante,  pp.  97,  98.  (q)  Staunf.  Pr.  Reg.  p.  37. 

(p)  See  Les  tennea  de  la  ky»  tit       (r)  2  Sch.  &  Lef.  437. 
OuBter  le  maine,  Staun£  Pr.  Reg. 
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SECTION  XII. 

Of  the  Delivery  of  the  Possession  of  the  E states ^  and 
Transfer  of  the  Funds  belonging  to  Lunatics, 

after  their  Death. 

WHERE,  on  the  death  of  a  lunatic,  the  title  of  the  heir 
is  uncontested,  the  Court  may  make  an  order  to  give 
possession  to  him;  but,  if  that  be  contested,  the  person 
claiming  ought  to  be  left  to  recover  it  in  the  ordinary  course 
of  law;  and  the  question  must  then  be  decided  by  the  com* 
petent  jurisdiction.  If,  on  the  death  of  the  lunatic,  there 
is  no  dispute  as  to  who  is  the  heir,  and  as  such  entitled  to 
the  lands ;  and  an  application  be  made  to  the  Court,  stating 
the  death  of  the  lunatic,  and  praying  that  a  committee  may 
be  ordered  to  deliver  possession  to  the  heir,  the  Court 
ought  to  make  such  order,  and  ought  not  to  put  the  heir 
to  his  ejectment,  or  permit  the  committee  to  retain  the 
possession  by  disputing  the  fact  of  heirship.  The  Court, 
after  the  death  of  the  lunatic,  will  not  permit  the  commit- 
tee to  interfere  with  the  title  to  the  possession,  but  consi- 
ders him  like  any  other  person  in  the  situation  of  a  bailiff, 
manager,  or  receiver ;  as  one  who  is  to  act  merely  officially, 
and  is  not  to  interfere  in  any  manner  with  the  rights  of  third 
persons,  on  the  determination  of  his  authority  as  conunit- 
tee.  And  the  committee  must  act  with  the  most  perfect 
impartiality,  and  will  neither  be  allowed  as  committee  to 
put  himself  or  any  body  else  into  possession  as  heir,  with- 
out the  authority  of  the  Court ;  nor  to  abandon  the  posses- 
sion as  committee,  and  take  it  as  heir,  for  that  would  be 
using  his  office  of  committee  to  give  himself  possession  {s). 

In  a  case  where  a  person  who  had  been  appointed  com- 
mittee of  a  lunatic  continued  in  possession  of  his  estates 
after  his  death,  contending  that  he  was  entitled  under  a 

(«)  Jn  re  Fitzgerald,  2  Sch.  &  Lof.  440.     See  Beer  v.  Ward,  Jac.  Rep.  194. 
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settlement  and  a  will,  neither  of  which  he  stated ;  and  a  pe- 
tition was  presented  by  a  husband  and  his  wife  (the  latter  of 
whom  claimed  to  be  heiress  at  law  of  the  lunatic),  praying 
that  they  might  be  put  into  possession  of  the  estate,  and 
have  the  title  deeds  handed  over  to  them  or  lodged  in 
Court,  and  that  the  committee  might  account  for  the  rents 
and  profits  from  the  time  of  his  appointment  as  committee; 
and  in  case  the  Court  should  not  order  possession  to  be 
given  to  the  petitioners,  that  a  receiver  might  be  appointed. 
Lord  Chancellor  Redesdale  would  not  order  possession  to  be 
given  to  either  party,  but  considered  it  as  retained  in  the 
hands  of  the  committee;  and  an  order  was  made  to  re- 
strain the  committee  from  receiving  any  part  of  the  rents  of 
the  estates  (of  which  he  obtained  possession  as  such  com- 
mittee), and  from  interfering  with  any  part  of  the  estates  by 
virtue  of  his  authority  as  committee,  until  further  order: 
with  liberty  for  such  committee  to  proceed  at  law,  or  in 
equity,  in  such  manner  as  he  should  be  advised,  to  assert 
hia  claim  to  such  estates,  as  heir-at-law  of  the  lunatic,  or 
imder  any  settlement  or  will  by  which  he  claimed  to  be  en- 
titled. And  the  petitioners  were  to  be  at  liberty  in  Hke 
manner  to  proceed  at  law,  or  in  equity,  to  assert  their  claims 
to  such  estates,  in  such  manner  as  they  should  be  advised. 
And  in  case  eidier  party  shoidd  not  proceed  for  such  pur- 
poses before  the  first  day  of  the  following  term,  the  other 
parties  were  to  be  at  liberty  to  make  such  appUcation  in  the 
matter  of  the  lunacy  as  they  should  be  advised  (/). 

It  seems  clear,  that  the  Chancellor  sitting  in  lunacy  has 
no  jurisdiction  after  the  death  of  the  lunatic,  to  try  who  are 
his  heirs-at-law,  and  as  such  entitled  to  his  real  estate;  but 
under  special  circumstances  an  order  has  been  made  for  de- 
Uvering  possession  to  the  persons  who  had  been  reported 
by  the  Master  in  the  lunatic's  lifetime  to  be  his  heirs-at-law ; 
and  another  person  claiming  as  heir  has  been  also  allowed 
to  inspect  deeds  remaining  in  the  Master's  office,  which  it 
seems  may  be  retained  until  a  proper  investigation  has 
taken  place. 

(0  In  re  Fitzgerald,  2  Sch.  &  Lef.  431. 
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Under  a  settlement  made  in  the  year  1771.  upon  the  mar- 
riage  of  the  late  Dowager  Duchess  of  Norfolk,  her  real  es- 
tates were  limited  after  the  death  of  herself  and  her  hua- 
band,  and  in  default  of  issue  to  her  right  heirs.  The 
Duchess  was  found  a  lunatic  under  a  commission  issued 
against  her  in  1816«  and  in  the  same  year  the  usual  reference 
was  made  to  the  Master  to  approve  of  committees,  and  to 
inquire  who  were  her  heirs-at-kw  and  next  of  kin  ^  and  also 
whether  it  would  be  fit  and  proper  that  a  receiver  should  be 
appointed  of  her  real  estate,  and  if  so,  to  approve  of  a  pro- 
per person.  By  a  subsequent  order,  advertisemaiita  were 
directed  for  persons  claiming  to  be  heirs-at-law  or  next  of 
kin  of  the  lunatic,  or  claiming  any  estate  or  interest  in  re- 
version or  remainder  in  her  estates,  to  come  in  before  the 
Master  and  make  their  claims.  A  receiver  was  appointed. 
The  Master  reported  that  four  persons  were  the  co-heir^  of 
the  lunatic :  clidms  were  made  before  him  on  behalf  of  other 
person^  particularly  by  Robert  Jackson,  who  contended 
that  he  was  the  heir-at-law  of  the  lunatic,  and  went  into 
evidence  in  support  of  his  claim;  it  was  stated  by  him  that 
he  understood  that  the  decision  of  the  Master  as  to  the 
claims  of  the  co-heirs  would  not.  be  conclusive,^  except  with 
reference  to  the  appointment  of  committees ;  and  therefore 
that  he  took  no  objections  to  the  report,  and  suffered  it  to 
be  confirmed  without  excepting. 

.  The  Duchess  died  in  1830  without  issue;  upon  which 
petitions  were  presented  by  the  persons  who  had  been 
reported  to  be  her  co-heirs,  praying  that  they  might  be 
let  into  possession  of  her  real  estates.  Jackson  was  at 
that  time  in  South  America,  but  the  petitions  were  opposed 
on  his  behalf;  when  it  was  stated  that  he  would  return  to 
England,  and  prosecute  hb  claim  to  the  estates,  although 
his  agents  in  England  were  not  authorized  to  undertake 
legal  proceedings  for  that  purpose.  The  petitions  stood  over 
for  some  time,  and  Lord  Eldon  afterwards  said,  that  his 
jurisdiction  in  the  lunacy  was  gone,  but  that  it  appeared 
that  he  must  consider  the  persons  who  had  all  along  been 
treated  as  heirs,  to  be  entitled  to  the  possession;  and  that 
he  had  jurisdiction  to  order  the  possession  to  be  given  up 
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to  them;  wbich  he  did,  deckring  that  the  Court  did  not 
think  proper  to  go  into  the  question^  whether  the  one  party 
or  the  other  was  entitled.  Jackson  afterwards  returned  to 
England,  when  a  commission  of  bankrupt  issued  against  him; 
and,  on  the  petition  of  him  and  his  assignees,  an  order  was 
made,  directing  that  they  and  their  agents  should  have 
liberty  to  inspect  the  title  deeds  and  writings  relating  to 
the  estates  of  the  lunatic,  deposited  in  the  Master's  of- 
fice («). 

Jackson  and  his  assignees,  in  consequence  of  certain 
parish  registers  being  inaccurate  and  obliterated,  after* 
waids  presented  a  petition,  praying  liberty  to  inspect 
vaults  and  coffins,  as  against  the  persons  who  had  been  re- 
ported heirs,  and  that  the  latter  might  be  restrained  from 
opposing  any  obstacle  to  the  petitioners  in  making  such  in- 
spection. Lord  Eldon  expressed  a  doubt,  whether  he  had 
jurisdiction  to  make  such  an  order,  and  the  petition  stood 
over(r).  An  order  was  afterwards  made,  that  the  peti- 
tioners and  their  agents,  at  their  own  expense,  might  be  at 
Kberty,  at  all  seasonable  times  within  a  Umited  period,  to 
open  the  vaults  or  i^ves  of  a  particular  family,  and  to  in- 
spect all  the  coffins  therein,  and  the  plates  on  the  same,  and 
to  take  copies  of  the  inscriptions  as  they  might  be  advised 
or  find  necessary,  and  to  replace  the  said  coffins  in  the  said 
vaults;  and  it  was  directed,  that  such  inspection  should'not 
take  place  but  in  the  presence  of  some  persons  appointed  by 
the  parties  reported  to  be  heirs,  and  upon  due  notice  being 
given  to  them  (w). 

The  Master,  by  a  subsequent  report,  found  that  parts  of 
the  property  of  the  Duchess  belonged  to  the  persons  who 
had  been  previously  fiound  to  be  hex  co-heirs-at-law;  and, 
on  Ae  confirmation  of  such  report,  the  receiver  of  the 
estates  was  ordered  to  deliver  to  them  as  tenants  in  com- 
mon, the  possession  of  the  estates  mentioned  in  the  report, 
as  belonging  to  them  as  such  co-heirs-at-law;  and  it  was 
ordered,  that  the  several  tenants  of  such -estates  should  at-  * 

(»)  Exparte  Clarke,  In  re  Duchess        (y)  Id.  596. 
ofNoffM,  Jac.  Rep.  ^93.   See  anU,        (w)  In  re  TheBuchess  of  Norfolk, 
pp.  23,  24.  5  August,  1822. 
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torn  and  pay  to  the  co-heirs  ihe  arrears  of  any  rents 
then  due  in  respect  of  such  estates,  in  the  proportions 
therein  mentioned  (x). 

Although  the  Chancellor  in  lunacy  has  no  jurisdiction 
after  the  death  of  the  lunatic  to  try  the  right  of  a  party 
who  claims  a  part  of  the  lunatic's  real  estate,  yet,  upon  the 
consent  of  all  parties,  a  reference  has  been  directed  to  the 
Master  to  decide  the  question  (y).  The  Master  having,  in 
pursuance  of  such  reference,  found  that  the  party  was  en- 
titled to  certain  parts  of  the  property  of  the  lunatic  speci- 
fied in  his  report,  it  was  confirmed;  and  it  was  ordered,  that 
such  party  should  be  let  into  the  possession  and  receipt  of 
the  rents  thereof;  and  the  tenants  were  ordered  to  attorn 
and  pay  him  the  arrears  of  rents;  and  the  received  of  the  lu- 
natic's estates  was  ordered  to  pay  to  such  party  the  propor- 
tion of  the  rents  of  the  estate  to  which  he  was  entitled,  from 
the  death  of  the  lunatic  («). 

After  the  death  of  the  lunatic,  if  probate  of  his  will  has 
been  granted  to  his  executors,  or  letters  of  administration 
taken  out  by  his  next  of  kin,  the  fund  in  Court  belonging  to 
the  lunatic  will  generally,  upon  the  petition  of  the  executors 
or  administrators,  be  ordered  to  be  transferred  to  them  after 
payment  of  the  costs  of  the  committees  and  the  next  of  kin 
of  the  lunatic. 

On  the  petition  of  the  committees  of  the  estate  of  a  lu- 
natic and  production  of  letters  of  administration  with  the 
will  annexed  of  the  lunatic,  it  was  referred  to  the  Master  to 
tax  the  petitioners  and  the  next  of  kin  of  the  lunatic  their 
costs,  to  be  paid  out  of  the  fund  in  the  Accountant-General's 
name;  and  an  order  was  made  that  the  Accountant*Gene- 
ral  should  transfer  the  stock,  or  the  residue  thereof  (in  case 
of  a  sale'  for  payment  of  costs),  into  the  name  of  the  ad- 
ministratrix of  the  lunatic,  and  also  pay  to  her  the  residue 
of  the  cash  in  his  hands,  in  case  the  same  should  be  more 
than  sufficient  to  pay  costs,  to  be  applied  by  the  adminis- 
tratrix in  a  due  course  of  administration.  And  it  was  order- 
ed that  the  bond  entered  into  by  the  committees  should  be 

(x)  In  re  The  Duchess  oT Norfolk,    cf  Norfolk,  Jac.  Rep.  693. 
23  May,  1827.  (z)  In  re  The  Duchess  of  Norfolk, 

(y)  Ex  parte  Garke,  In  re  Duchess    23  May,  1827. 
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delivered  up  by  the  Clerk  of  the  Custodies  to  be  vacated  and 
cancelled  {a). 

And  in  another  case,  on  the  petition  of  a  husband  and 
wife  (the  committees  of  the  estate  of  a  lunatic),  the  latter 
being  the  sole  executrix  named  in  the  lunatic's  will,  and 
having  proved  the  same,  it  was  ordered  that  the  Accountant- 
General  should  transfer  into  the  name  of  the  executrix,  the 
stocks  standing  in  his  name  on  the  credit  in  the  matter,  and 
pay  to  the  executrix  the  dividends  to  accrue  on  such  stock 
until  such  transfers,  to  be  respectively  applied  by  the  execu- 
trix according  to  the  lunatic's  will  (6). 

On  the  petition  of  the  committee  of  the  estate  of  a  de- 
ceased lunatic,  being  also  the  residuary  legatee  and  sole 
executornamedin  his  will,  the  committee  of  his  person,  who 
had  been  allowed  by  the  lunatic  to  retain  certain  diamonds 
and  jewels  in  her  possession,  was  ordered  to  deliver  up  the 
same  to  the  committee  of  his  estate,  without  prejudice  to 
any  question  as  to  the  rights  of  any  party  to  the  same(c). 

No  order  in  lunacy  can  be  made  upon  a  petition  preferred 
after  the  death  of  the  non  compos  by  his  next  of  kin,  to  ob- 
tain a  distribution  of  his  personal  property;  but  adminis- 
tration must  be  granted  to  some  person  entitled  under  the 
statutes  (d),  against  whom,  as  well  as  the  committeei  a  bill 
in  equity  may  be  filed  to  compel  distribution. 

The  next  of  kin  of  a  lunatic  deceased  preferred  a  petition 
to  Lord  Bathursi^  for  a  distribution  of  the  personal  pro- 
perty, consisting  of  Bank  Annuities,  standing  in  the  name 
of  the  Accountant-General  in  the  matter  of  the  lunacy; 
whereupon  his  Lordship  directed  the  Master  to  inquire  who 
were  the  heirs-at-law  and  next  of  kin  of  the  lunatic.  The 
Master  having  made  his  report,  application  was  made  to 
Lord  Tfiurlow  for  the  funds  to  be  transferred;  but  his  Lord- 
ship was  of  opinion  that  it  was  necessary  for  a  bill  to  be  filed 
to  authorize  the  Court  to  take  an  account  of  the  lunatic's 
debts,  and  to  administer  his  effects.  A  bill  was  according- 
ly filed,  when  the  Chancellor  held  that  the  report  in  the 

(a)    In  re  Perry,  8  Nov.  1828.  (c)  /«  re  Jorfre//,  17  March,  1832. 

See  forms  of  petitions  and  orders  in  (<0  21  Hen.  8,  c.  5;  22  &  23  Car 

the  Appendix.  2,  c.  10. 

(6)  In  re  Hahn,  4  Aug.  1829. 
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lunacy  was  not  a  sufficient  atttliority  on  which  to  ground 
a  decree,  as  the  Great  Seal  in  respect  of  lunacy  acts  as  a  com- 
missioner under  a  signet;  and,  therefore,  he  ordered  the 
Master  to  inquire  who  were  the  heirs-at-law  and  next  of 
kin  of  the  lunatic,  and  to  advertize  in  the  Gazette  and  other 
papers  for  them  to  come  in  and  prove  their  affinity  by  a  time 
fixed,  or  to  be  excluded,  and  to  make  his  report  in  the 
cause  (d).  So,  also,  where  it  was  moved  on  behalf  of  the 
committee  of  a  lunatic,  that  it  might  be  referred  to  the  Mas- 
ter to  ascertain  who  were  the  next  of  kin  of  a  lunatic,  in 
order  that  a  sum  of  money,  his  property,  remaining  in 
the  hands  of  the  committee,  might  be  distributed  ac- 
cording to  the  statute — The  Lord  Chancellor  of  Ireland 
refused  the  reference  to  the  Master,  and  said,  there  must 
be  a  bill  filed  by  one  of  the  next  of  kin  of  the  Imiatic 
against  the  committee,  for  an  account  of  the  property,  and 
then  a  reference  would  be  made  to  the  Master  to  ascertain 
who  were  the  persons  entitled  to  such  sum  («)• 

Upon  a  bill  being  filed  by  the  next  of  kin  of  a  lunalic, 
for  a  distribution  of  his  personal  property,  funds  in  the 
hands  of  the  Accountant-General  may  be  transferred  (o  the 
credit  of  the  cause,  on  the  petition  of  the  executor  or  ad- 
ministrator of  the  lunatic  (/). 

It  was  formerly  held,  that,  where  the  Chancellor  had  allow-^ 
ed  the  whole  income  of  the  lunatic  for  his  maintenance,  after 
his  death  his  committee  was  not  liable  to  account,  tmless  he 
appeared  to  have  acted  fraudulently. 

A  bill  was  filed  by  the  administrator  of  a  lunatic  against 
the  administrator  of  the  committee  of  the  lunatic's  es- 
tate, for  an  account  of  the  personal  estate,  and  of  the 
rents  and  profits  of  the  real  estate  of  the  lunatic  received 
by  such  committee.  To  this  was  pleaded  the  several 
orders  in  the  lunacy,  whereby  the  custody  of  the  luna- 
tic was  committed,  and  particularly  an  order  that  £00/. 
per  annum  should  be  applied  out  of  the  lunatic's  estate  to^ 
wards  payment  of  incumbrances  affi^rting  it,  and  the  residue 
be  allowed  towards  the  maintenance  of  the  lunatic,  and  the 

(d)  Wigg  V.  TtUr,  2  Dick.  552.  (/)  In  r€  Maehen,  April,  1808; 

(<r)   Ex  parte  Gilbert,  1  Ball  &    1  Coll.  on  Liin.  321. 
Bea.  297. 
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mahageinent  of  his  estate.  Lord  Chancellor  King  obse^ed 
that  there  was  no  fraud  m  obtaining  the  order;  it  was  refer- 
red to  the  Master;  pursuant  to  which  a  report  was  made. 
Where  snch  order  had  been  made  for  the  allowance  of  the 
profits  of  the  estate  of  the  lunatic,  and  so  often  renewed,  it 
was  reasonable  to  suppose  the  committee  to  have  been  in- 
duced to  take  the  less  care  of  the  accounts ;  and  that  it  would 
be  extremely  hard,  unless  some  great  fraud  appeared,  to 
oblige  such  committee,  and  much  more  his  representatives, 
to  account  or  refund*  A  decree,  and  much  more  an  inter- 
locutory order,  if  gained  by  collusion,  might  be  set  aside  on 
petition,  and  a/orUori  by  bill;  but  in  this  case  there  was  no 
eoUuMon.  The  plea  was  allowed  to  stand  for  an  answer,  with* 
out  liberty  to  except.  The  matters  in  difference  being  after- 
wards compromised,  the  faiU  was  dismissed  without  costs  (g). 

The  authority  of  the  case  last  cited  has  been  lately  ques- 
tioned by  Lord  Chancellor  Brougham^  in  a  case  of  a  similar 
nature  which  has  been  heard  before  him,  and  from  whose 
dedaion  there  is  an  appeal  now  pending  before  the  Privy 
CounciL  As  the  principle  involved  in  it  is  of  considerable 
knportance  to  persons  acting  as  committees  of  the  estates  of 
faaiatics,  or  for  other  persons  under  disabilities,  it  may  be 
proper  to  detail  the  facts  of  the  case  at  greater  length  than 
m  other  instances  has  been  thought  necessary,  or  is  consis- 
tent with  the  general  plan  of  this  work. 

In  the  case  to  which  allusion  has  just  been  made,  the 
lunatic  was  the  proprietor  of  large  estates  situate  in  various 
parts  of  England,  and  in  the  West  Indies,  producing  a  clear 
mcome  of  about  SS,000/.  a-year.  In  the  year  1823,  and 
shortly  after  the  date  of  the  grant  of  the  .custody  of  the 
person  and  estate  of  the  lunatic  to  his  uncles,  it  was  thought 
fit  diat  the  lunatic  should  reside  at  his  family  seat  in  Dorset- 
shire, and  that  a  suitable  establishment  should  there  be  kept 
up  for  him;  for  the  maintenance  of  which,  a  sum  of  4,985/. 
a-year  was  directed  to  be  made  to  the  committees,  without 
any  direction  to  them  to  account  for  the  items  of  expendi- 
ture. After  the  death  of  the  lunatic,  an  order  was  made 
directuig  an  account  against  the  committees  of  all  sums  ex- 

is)  Sheldon  v.  Forteseue  Aland,  3  P.  Wmg.  104, 1 J  |,n.  (6).  See  ante,  p.  131. 
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pended  by  them  in  maintaining  the  lunatic  and  supporting 
his  establishment,  the  effect  of  which  was  to  charge  the 
committees  with  every  sum  ordered  to  be  allowed  to  them, 
which  they  might  be  unable  to  shew  was  actually  expended 
by  them  for  the  above  purposes. 

The  commission  of  lunacy  in  this  case  was  executed  in  the 
year  1822,  and  the  usual  reference  was  made  to  the  Master 
to  inquire  who  were  the  most  proper  persons  to  be  ap- 
pointed committees  of  the  lunatic.  The  Master  reported 
that  the  two  paternal  uncles  of  the  lunatic  were  the  fittest 
persons  to  fill  that  oflicei  and  that  the  sister  of  the  lunatic 
was  his  sole  next  of  kin  and  heiress  presumptive.  That  re- 
port was  confirmed,  and  the  custody  of  the  person  and  es- 
tate of  the  lunatic  was  granted  to  the  two  paternal  uncles 
on  their  giving  the  usual  security;  and  it  was  referred  to 
the  Master  to  settle  the  proper  sum  to  be  allowed  for  the 
maintenance  of  the  lunatic ;  a  state  of  facts  and  proposal  as 
to  the  sum  to  be  granted  for  that  purpose  were  carried  in 
before  the  Master^  supported  by  the  affidavit  of  the  con- 
fidential agent  of  the  lunatic's  father  and  family^  who  acted 
also  as  receiver  of  the  rents  of  the  greater  part  of  bis  es- 
tates. At  the  time  of  these  proceedings,  the  sister,  heir- 
ess-at-law  and  only  next  of  kin  of  the  lunatic,  was  of  age,  and 
consented  to  the  appointment  of  the  uncles  as  committees; 
and,  it  was  said,  even  requested  them  to  undertake  the  trour^ 
blesome  duties  and  heavy  responsibility  incident  to  that 
office. 

The  Master  adopted  the  proposal  as  to  maintenance,  by 
his  report,  which  was  confirmed  by  the  Lord  Chancellor  on 
the  19th  April,  1828;  when  it  was  ordered,  that  the  sum  of 
4,985/.  per  annum  should  be  allowed  for  the  maintenance 
of  the  lunatic,  and  for  supporting  an  establishment  for  him 
at  his  family  seat,  from  the  5th  April,  1823,  and  for  the 
time  to  come,  until  further  order;  and  the  committees  were 
to  be  at  liberty  to  retain  and  pay  that  sum  out  of  the  rents 
and  profits  of  the  lunatic's  estate*;  and  were  to  be  allowed 
the  same  in  passing  their  accounts  before  the  Master^  to 
whom  the  matter  was  referred.  This  order  had  not  been 
set  aside,  nor  had  any  application  ever  been  made  to  the 
Lord  Chancellor  to  discharge  it. 
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The  oomimtteeB  continued  to  act  diuiDg  the  whole  life- 
time of  the  lunaticy  spared  no  expense  in  keeping  up  the 
establishment  at  the  family  seat,  in  a  style  suited  to  the 
rank  and  station  of  the  lunatic  and  his  family ;  and  as  to 
the  treatment  of  the  lunatic  himself,  it  was  stated  that  they 
spared  nothing  that  money  and  the  most  anxious  and  affec- 
tionate attention  could  bestow,  to  contribute  to  his  happi- 
ness and  comfort.  The  lunatic  died  in  the  year  1828,  leav- 
ing his  sister  his  only  next  of  kin  and  heiress-at-law,  to  whom 
letters  of  administration  of  his  effects  were  granted*  By 
an  order  made  on  the  petition  of  the  committees  in  March, 
1830,  it  was  referred  to  the  Master,  to  take  and  pass  their 
accounts  of  the  receipts  and  payments  of  them  and  their 
agents,  relating  to  the  lunatic's  estates,  from  the  foot  of 
their  last  account,  for  such  period  as  the  Master  should 
think  proper,  who  in  taking  such  accounts  was  to  make 
unto  the  committees  all  just  allowances;  and  it  was  or- 
dered, that  the  directions  thereby  given  should  be  with- 
out prejudice  to  any  proceedings  on  the  part  of  the  next  of 
kin  of  the  lunatic,  relating  to  the  said  accounts,  or  to  the 
said  lunatic's  estate,  provided  such  proceedings  were  insti- 
tuted within  twelve  months  from  the  date  of  the  order.  The 
accounts  of  the  committees  were  passed  up  to  the  10th  Oc- 
tober, 1837,  but  not  subsequently  to  that  period. 

In  December,  1830,  the  sister  and  heiress-at-law  and  ad- 
ministratrix of  the  lunatic,  with  her  husband,  presented  a 
petition  to  the  Lord  Chancellor,  setting  out  the  proceedings 
in  the  lunacy,  and  stating  (amongst  other  things)  that  at  the 
time  when  the  commission  issued,  and  until  May,  1827,  the 
sister  of  the  lunatic  was  unmarried,  and,  not  being  conver- 
sant with  business,  she  allowed  her  uncles,  the  committees, 
to  take  the  whole  management  of  the  affairi  of  the  lunatic; 
and  that  the  same  solicitor  who  acted  for  the  committees 
acted  and  appeared  for  her  in  the  proceedings  in  the  lunacy 
before  and  after  her  marriage,  till  1823,  when  the  petitioners 
employed  another  solicitor;  and  having  reason  to  believe 
that  there  had  been  some  irregularities  in  the  accounts  of 
the  committees,  and  that  the  sum  allowed  for  the  mainte- 
nance of  the  lunatic  had  not  been  properly  applied,  the 
solicitor  of  the  petitioners,  by  their  directions,  began  to  take 
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steps  and  make  inquiries  upon  the  subjecti  with  the  view  of 
adopting  such  proceedings  as  might  be  advised.  The  peti- 
tioners further  stated,  that  they  had  ascertained  that  the 
sum  allowed  for  the  maintenance  of  the  lunatic  was  not  in 
fact  expended  by  the  committees  for  .the  purposes  for 
which  the  same  was  allowed,  or  otherwise,  in  respect  of  the 
lunatic  or  his  establishment;  but  that  the  sums  of  money 
actually  expended  by  the  committees  upon  the  nuuntenance 
of  the  lunatic  and  the  support  of  his.estabHshment,  were  in 
each  year  very  much  less  than  the  said  sum  of  4,98fi/,/ 
and  it  was  further  alleged  in  the  petition,  that  the  sums 
allowed  in  the  accounts  of  the  committees  had  been  over- 
charged and  misapplied  by  them  in  many  particulars  therein 
enumerated,  and  particularly  that  the  committees,  or  one  of 
them,  had  retained,  or  appUed  to  their  or  his  own  use,  a 
very  large  part  of  the  said  annual  allowance  of  4,985/L,  to 
the  amount  of  no  less  than  1,400A  or  1,«500/.  in  each  year. 
The  petitioners  submitted  to  the  Lord  Chancellor  that  an 
inquiry  ought  to  b0  directed  as  to  the  expenditure  of  the 
safd  committees  upon  the  maintenance  of  the  lunatic  and  his 
establishment,  and  that  they  ought  to  be  charged  in  ac- 
count widi  so  much  of  the  sums  allowed  to  them  for  the 
maintenance  of  the  lunatic,  up  to  the  time  of  passing  their 
last  account,  as  should  be  found  not  to  have  been  properly 
expended ;  and  that,  in  passing  the  subsequent  accounts  of 
the  committees,  such  sums  only  ought  to  be  allowed  to  them 
as  had  been  properly  expended:  and  the  petitioners  prayed 
a  reference  to  the  Master,  neariy  in  the  words  of  the  oider 
next  stated. 

Lord  Chancellor  Brougham  ordered,  that  it  should  be 
referred  to  the  Master  to  inquire  and  certify  what  had  been 
expended  by  the  committees  upon  the  maintenance  of  the 
lunatic  and  the  support  of  his  estabUdiment  from  time  to 
time,  from  the  confirmation  of  the  Master's  report  as  to 
mdntenance  to  the  death  of  the  lunatic — and  the  Master, 
was  directed  to  charge  the  committees  with  so  much  of  the 
sura  of  4985/.  allowed  to  them  for  sudi  maintenance  and 
support,  from  the  5  April  1828  to  the  5  April  18S7,  as  he 
should  find  not  to  have  been  expended  by  Aem  during  that 
period  in  such  maintenance  and  support:  and  it  was  fur- 
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ther  ordered  tbat»  for  the  purposes  aforesaid,  the  Master 
shoiild,  if  neceasarj,  review  his  aUowanee  of  such  of  the 
accounts  of  the  corainittees  as  had  been  ahready  passed; 
and  that  the  Master  should,  in  passing  the  subsequent  ac- 
counts of  the  said  committees,  allow  to  them  for  the  mainte- 
nance of  the  lunatic,  from  the  6th  April,  1 827,  till  the  time 
of  his  death,  such  sum  only  as  he  should  find  to  have  been 
expended  by  them  during  that  period,  upon  the  mainte- 
nance of  the  lunatic,  and  the  support  of  hb  establishment— 
and  the  Master  was  to  be  at  liberty,  in  his  report,  to  be 
made  in  pursuance  of  the  order,  to  state  any  special  circum- 
stances relative  to  the  inquiries  thereinbefore  directed,  as 
he  should  think  fit;  and  the  consideration  of  costs  was  re- 
served until  after  the  Master  should  have  made  his  re- 
porter). 

There  is  an  appeal  from  the  last^nentioned  order,  now 
pending  before  the  King  in  Council,  by  which  the  commit* 
tees  pray  that  the  same  may  be  reversed,  altered,  or  amend- 
ed (A).  The  grounds  of  appeal  are.  First,  Because,  where 
the  amount  of  allowance  for  the  maintenance  and  support 
of  a  lunatic  and  his  establishment  has  been  fixed  by  order 
of  the  Lord  Chancellor,  alter  a  reference  to  the  Masteri 
and  has  been  made  for  several  years  to  the  committees,  and 
where  they  have  provided  for  the  maintenance  of  the  luna- 
tic and  the  support  of  his  establishment,  in  a  style  suitable 
to  the  estimate  on  which  the  allowance  was  fixed,  it  is  not 
only  without  precedent,  but  contrary  to  express  authority, 
to  call  upon  the  committees,  who  were  not  directed  to  keep 
or  to  render  any  account  of  the  items  on  which  the  allow- 
ance was  expended,  to  render  such  account  as  directed  by 
the  aforesaid  order,  and  to  charge  the  committees  with 
every  part  of  the  allowance  which  they  shall  not  be  able  to 
prove  as  actually  expended  on  his  maintenance.     The  in- 

(ff)  In  re  Drax^  26  Marcb,  1831.  postponed  until  after  the  determina- 

It  is  understood  that  other  petitions  tion  of  this  case  by  the  Privy  Coun* 

have  been  presented  for  calling  upon  cil. 

committees  to  render  an  account  of  (A)  See  the  form  of  petition  in  the 

money  allowed  for  the  maintenance  Appendix, 
of  lunatics,  the  hearing  of  which  is 
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evitable  result  of  directing  such  an  account^  where,  as  in 
this  case,  the  committees  did  not  keep^  and  were  not  di- 
rected to  keep,  an  account  of  the  items  of  expenditure,  must 
be  to  inflict  upon  them  a  heavy  loss  (t ). 

Second,  Because  the  next  of  kin,  the  sister  of  the  luna- 
tic, who  is  now  his  legal  personal  representative,  and  on 
whose  petition  the  order  appealed  from  has  been  made, 
was  of  full  age  during  the  whole  of  the  proceedings,  had 
full  information  of  them,  knew  that  the  lunatic  and  his  es- 
tablishment were  maintained  in  a  suitable  style,  and  the 
allowance  was  fixed,  directed,  and  continued  under  orders 
made  with  her  consent. 

Third,  Because  no  case  of  fraud  is  proved,  or  even  al- 
leged against  the  committees  as  a  ground  for  directing  the 
account  which  is  complained  of. 

Fourth,  Because  the  order  of  19th  April,  182*3,  which 
directed  the  allowance  to  the  committees,  remains  undis* 
charged,  and  has  not  been  sought  to  be  discharged;  and 
the  proper  course  for  obtaining  such  an  account  as  has  been 
directed,  on  the  petition,  if  such  an  account  can  be  ob- 
tained, is,  as  the  committees  submitted,  only  by  bill  in  equi- 
ty, upon  a  case  of  fraud  or  misconduct,  regularly  stated  and 
proved,  and  not  by  petition  after  the  death  of  the  lunatic. 

The  heiress-at-law  and  administratrix  of  the  lunatic  and 
her  husband  maintain  that  the  order  ought  to  be  affirmed, 
because  it  not  being  disputed  that  there  has  been  a  very 
great  disproportion  between  the  sums  required  and  actually 
expended  for  the  maintenance  of  the  said  lunatic  and  the 
support  of  his  establishment,  and  the  sums  which  have  been 
directed  to  be  allowed  to  the  committees  for  those  purposes, 
upon  an  estimate  framed  by  them,  or  on  their  behalf,  it  is  not 
fit  that  they  should  be  permitted  to  obtain  for  themselves  in 
the  character  of  committees,  the  very  large  annual  profit 
which  would  result  from  suffering  them  to  retain,  without 
account  or  inquiry,  the  whole  of  an  allowance  granted  under 
such  circumstances. 


(t)  See  ante,  sect  7,  where  the  cases  on  the  dlowance  to  committees  for 
trouble  are  stated. 
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In  a  recent  case,  where  a  mother  had  received  for  the  pe« 
riod  of  SO  years  the  income  belonging  to  her  daughter,  who 
was  of  unsound  mind,  and  applied  part  of  it  in  her  mainte- 
nance and  support,  and  invested  part  of  the  surplus  in  the 
funds  in  the  daughter's  name;  an  account  of  the  money  re- 
ceived and  paid  by  the  mother  on  account  of  her  daughter 
was  decreed  against  the  personal  representatives  of  the  mo- 
ther, on  a  bill  filed  by  the  committees  of  the  daughter,  who 
had  been  found  by  inquisition  after  the  mothers  death,  to 
have  been  a  lunatic  for  a  period  commencing  before  the  tes- 
tator's death. 

In  that  case,  a  testator  bequeathed  to  his  wife  the 
sum  of  2100/,  in  trust  for  the  sole  use  of  his  daughter,  who 
was  also  entitled  for  life  to  part  of  his  real  estates  un- 
der his  wiU,  and  to  other  parts  thereof  as  one  of  his  co- 
heirs; and  the  mother,  on  the  testator's  death,  entered  into 
the  possession,  and  received  the  rents  of  the  real  estate^ 
to  which  the  daughter  was  entitled,  supported  her,  and  pur- 
chased in  her  name  the  sum  of  10,000/.  Si  per  cent.  Reduced 
Annuities,  but  no  accounts  had  been  rendered  either  of  the 
legacy  of  2100/.  or  the  other  surplus  income;  and  on  the 
death  of  the  mother,  there  was  standing  in  her  own  name 
the  sum  of  47,000/.  like  annuities.  Shortly  after  the  death  of 
the  mother,  the  daughter  was  found  to  have  been  of  un- 
sound mind,  from  the  year  1795;  and  a  Mil  was  filed  on  her 
behalf  by  her  committees  against  the  executors  of  the  mou- 
ther, for  an  account  of  the  money  she  had  received  in  re- 
spect of  her  daughter's  estates. 

The  Vice  Chancellor  referred  it  to  the  Master  to  inquire 
and  state  to  the  Court  what  annual  sum  was  proper  to  be 
allowed  for  the  maintenance,  support,  and  establishment  of 
the  lunatic,  from  the  death  of  her  father  to  the  death  of  her 
mother,  having  regard  to  the  fortune  and  income  of  the  lu- 
natic during  that  period,  and  to  all  the  circumstances  of  the 
case;  and,  having  regard  to  the  result  of  that  inquiry,  it  was 
ordered  that  the  Master  should  inquire  what  portion  of  the 
sum  of  47,000/.,  3i  per  cent.  Bank  Annuities,  and  of  the 
sum  of  4130/.  which  had  been  laid  out  in  the  purchase  of 
lands  by  the  mother,  ought  to  be  considered  as  belonging 
to  the  mother  of  the  lunatic,  and  what  part  thereof  ought 
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to  be  considered  as  belonging  to  the  lunatic;  bnt  the  same 
was  to  be  without  prejudice  to  a  question  of  election,  which 
was  raised  in  the  case,  on  account  of  some  benefit  given  to 
the  lunatic  by  her  mother's  will  (k)^ 

When  the  wife  permits  her  pin-money  to  run  in  arrear 
for  a  considerable  time,  and  she  is  during  the  whole  period 
supported  by  her  husband,  it  will  be  presumed,  that,  in  con- 
sideration of  such  support,  she  waived  her  claim  to  pin-mo- 
ney;  and  upon  surviving  her  husband,  she  will  only  be  per- 
mitted to  claim  arrears  for  one  year  prior  to  his  death  (/)• 

The  cases  fully  establish  that  there  is  no  difference  be- 
tween pin-money  and  other  separate  estate  (m). 

If,  therefore,  it  appears  that  the  wife  demanded  her  pin- 
money  without  success,  or  if  she  lived  separate  from  her 
husband,  and  without  any  allowance  (n),  she  will  be  entitled 
to  allarreiars  due  at  her  husband's  death ;  for,  against  express 
demands  for  payment,  or  where  there  is  neither  cohabitation 
nor  maintenance  of  the  wife  by  her  husband,  a  presumption 
cannot  be  raised  that  she  intended  to  give  up  her  claim  to 
pin-money,  so  that  she  will  be  entitled  to  all  arrears  up  to 
h^  husband's  death  (o). 

Such  presumption  cannot  arise  where  the  wife  is  a  lunatic, 
and  therefore  incapable  of  consenting  or  waiving  her 
right  (p). 

In  directing  an  account  against  the  estate  of  the  husband 
for  pin-money  received  by  him,  the  Master  has  been  some- 
times ordered  to  take  into  consideration  the  extraordinary 
expense  sustained  by  the  husband  in  consequence  of  the 
wife's  insanity. 

An  infomation  filed  by  the  Attorney-General  on  behalf 
of  a  lunatic,  stated,  that,  by  a  decree  at  the  Rolls  made  on 
the  10th  May,  1780,  it  was  ordered  that'  several  simis  of 

(k)   Gait4keU  and  Othen  ▼.  SeoU  (m)  ExparU  Elder,  2  Madd.  lUp. 

and  Others,  Reg.  Lib.  (A.)  1S31.  286,  note  (t). 

1213—15.  («)    \  Ve«.  sen.  267^    FotBUr  v. 

(0  Toumsendy,  Windham,  2  Vez.  Fowler,  3  P.  Wmt.  354. 

sen.  7;   Peacock  v.  Monk,  Id.  100;  (o)  Ridout  v.  Lewis,  1  Atk.  269. 

Ojfleyv.qffley^Vre.Oi,  26;  Parkei  (p)    Brodie  v.  Barry,  2  Ves.  Be 

V.  WMte,  11  Vet.  225.  See  Roper  on  Bea.  39. 
Husband  and  Wife,  Chap.xvii.  a.  1. 
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Stock  should  be  transferred  to  the  Accountant-Geiierali  and 
the  interest  and  dividends  thereof  paid  to  a  lady  during  her 
life,  for  her  separate  use,  and  on  her  death  all  parties  inter- 
ested were  to  be  at  liberty  to  apply  to  the  Court.  The  lady* 
by  a  power  of  attorney  duly  executed  by  her,  dated  14th 
December,  1780|  authorixed  her  husband  to  receive  the  di- 
vidends then  due,  or  which  should  become  due  on  those 
funds.  The  bill  further  statodi  that,  before  and  on  the  14th 
December,  1780,  the  lady  was  of  unsound  mind,  and  had 
ever  since  continued  so;  that  the  husband,  by  virtue  of 
the  letter  of  attorney,  received  the  dividends;  that  he  was 
since  dead,  having  appointed  the  defendants  executors  of 
Jiis  will ;  that  the  lady  had  been  found  a  lunatic  by  inqui- 
sition, without  lucid  intervals,  firom  December,  1783,  and 
that  ihe  defendants  had  been  appointed  committees  of  her 
person  and  estate.  The  bill  prayed  an  account  of  the  divi- 
dends received  by  the  late  husband  under  the  power  of  at- 
torney. Lord  Chancellor  Tkurbno  ordered  the  parties  to 
proceed  to  a  trial  at  law  on  an  issue,  whether  the  lady 
was  a  lunatic  at  the  time  she  executed  the  power  of  at- 
torney, and  that  the  jury  should  indorse  on  the  postea 
at  what  time  she  became  so.  After  a  second  trial  the  jury 
found  that  she  was  a  lunatic  when  she  executed  the  power 
(^attorney. 

On  the  cause  coming  on  for  further  directions,  the  Lord 
Chancellor  ordered  it  to  be  referred  to  one  of  the  Masters 
lo  take  an  account  of  the  dividends  and  interest  accrued  on 
the  sums  of  stock  and  money  received  by  the  husband  or  by 
any  other  person  by  his  order  or  for  his  use,  and  to  take  an 
account  of  what  sums  of  money  were  laid  out  and  expended 
by  the  husband  for  the  better  and  more  comfortable  sup- 
port of  the  lunatic,  his  wife.  And  it  was  ordered,  Uiat  the 
said  Master  should  consider  whether  any  and  what  allow- 
ance ought  to  be  made  to  the  estate  of  the  husband  in  re- 
spect thereof.  And  that  what  should  be  so  allowed  be  de- 
ducted out  of  what  should  be  found  due  from  the  estate  of 
the  husband  upon  the  accoimt,  before  directed,  of  interest 
and  dividends  received  by  him  (;). 

(q)  AUorMjf'Gmuralr.  PamtKfr,  3  Bro.  C.  C.  440;  S.  C.  4  Bro.  C.  C. 
409;   Reg.  Lib.  A.  1792,  fol.  696. 
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In  a  recent  case  it  was  held,  that  the  personal  represen- 
tative of  a  lunatic,  for  whose  separate  use  annuities  had  been 
provided,  but  which  had  been  retained  by  her  husband, 
was  entitled  to  recover  all  the  arrears  of  them. 

It  appeared,  that,  by  a  settlement  made  in  the  year  1771, 
previously  to  the  marriage  of  the  late  Duchess  of  Norfolk, 
certain  estates  belonging  to  her  were  conveyed  to  trustees 
for  raising  annuities  upon  trust  to  apply  and  dispose  of 
the  same  to  such  persons  only,  and  for  such  purposes,  as 
the  late  Duchess  by  any  writing  signed  with  her  hand,  not- 
withstanding her  coverture,  should  appoint ;  and  in  default 
of  such  appointment  for  her  separate  use  in  exclusion  of  her 
husband.  The  estates  were  limited  (subject  to  the  an- 
nuities) to  the  Duke  for  life,  with  remainder  to  the  issue  of 
their  marriage  in  strict  settlement.  By  a  subsequent  deed 
the  Duke  covenanted  to  settle  an  additional  rent-charge  for 
the  separate  use  of  the  Duchess.  The  rent-charges  pro- 
vided for  the  Duchess  were  not  paid  or  set  apart  for  her 
separate  use;  and  the  Duke,  who  had  an  enormous  income, 
appeared  to  have  maintained  her  at  his  own  expense,  not 
according  to  her  dignity,  but  having  regard  to  the  situation 
in  which  she  was  placed  by  her  unfortunate  malady.  The 
Duke  died  in  1815,  having  received  the  rents  of  the  es- 
tates upon  which  the  annuities  were  charged.  By  an  in- 
quisition of  lunacy,  taken  in  1816,  the  Duchess  was 
found  to  have  been  a  lunatic,  without  lucid  intervals,  from 
178S.  The  Master,  by  his  report  made  in  the  lunacy,  had 
stated  that  no  arrears  of  the  annuities  could  be  recovered 
out  of  the  personal  estate  of  the  Duke,  he  having  wholly 
maintained  the  Duchess  during  his  life,  and  it  not  appeal^ 
ing  that  she,  when  of  sound  mind,  demanded  payment 
of  them.  But  on  a  further  petition  being  presented  by 
the  committees  of  the  estate  of  the  Duchess,  it  was  or- 
dered that  they  should  be  at  liberty  to  institute  a  suit  in 
the  Court  of  Chancery  against  the  executor  of  the  late 
Duke  and  all  other  proper  parties  for  the  recovery  of  the 
arrears  of  such  pin-money  (r).     A  bill  was  accordingly  filed 

(r)  In  re  Duchess  of  Norfolk,  10  Aug.  1819. 
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by  the  admiiiistrator  of  the  late  Duchess  against  the  ex* 
ecutor  of  the  late  Duke^  to  lecover  the  amount  of  arrears 
of  pin-money  which  had  been  withheld  from  her  from  the 
time  she  became  a  lunatic  to  the  period  of  her  death* 

The  defendant  contended,  that  he  had  applied  not  only 
the  separate  income  of  the  Duchess,  but  also  additional  sums 
of  money  to  a  large  amount,  for  supporting  an  establishment 
suitable  to  her  rank,  and  that  if  the  Duchess  enjoyed  lu- 
cid intervals,  it  ought  to  be  presumed  that,  during  such  in- 
tervals, she  consented  to  the  application  of  her  separate  es- 
tate by  her  husband.  The  decree  stated,  that  it  had  been 
agreed,  for  the  purposes  of  discussion,  that  the  Duchess 
should  be  considered  to  have  been  a  lunatic  from  1782, 
but,  without  prejudice  to  the  defendant's  going  into  evidence 
to  prove  lucid  intervals,  if  the  Court  should  be  of  opinion 
that  the  rights  of  the  parties  would  be  affected  by  such 
proof;  and  the  plaintiff  having  alleged  that  the  money  ex- 
pended upon  the  establishment  of  the  Duchess  was  much 
less  than  the  amount  of  her  separate  income,  and  the  de- 
fendant having  alleged  that  it  considerably  exceeded  it^ 
and  it  having  been  agreed,  for  the  purposes  of  discussion, 
that  the  fact  of  such  deficiency  or  excess  should  not  be  as- 
sumed  either  way,  but  that  a  reference  should  be  made  to 
the  Master  to  inquire  into  that  fact,  if,  in  the  opinion  of  the 
Court,  the  rights  of  the  parties  would  be  affected  by  the 
proof  of  such  fact  either  way ;  and  it  having  been  admitted 
that  no  direct  payment  had  been  made  to  her  separate  use  ac- 
coiding  to  the  strict  provision  of  the  settlement — The  Vice- 
Chancellor  decreed  that  the  arrears  of  the  annuities  of  700/. 
and  SOO;,  from  December  178S,  till  the  death  of  the  Duke  in 
1815,  were  due  to  the  estate  of  the  Duchess,  and  that  it  should 
be  referred  to  the  Master  to  compute  such  arrears,  and  to 
tax  the  plaintiffs  costs,  which  were  ordered  to  be  pud  by 
the  defendant  out  of  the  assets  in  his  hands  to  the  plafai- 
tiffW. 

(i)  Earl  Diffbff  v.  Howard^  R^.        An  appeal  against  thii  decree  is 
Lib.  A.  1831,  foL  289, 291.  now  pending  in  the  House  of  Lords, 
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SECTION  XIII. 

Of  the  Conversion  of  the  Real  and  Personal  Estates  of 
Lunatics f  as  between  their  Heirs  and  Personal 

Representatives. 

THE  claims  arising  after  the  death  of  lunatics  between 
their  heirs  and  personal  representatives^  in  consequence  of 
the  alteration  or  investment  of  their  property  by  their  com* 
mitteesy  have  occasioned  several  decisions,  all  of  which  can* 
not  be  reconciled  with  each  other. 

In  cases  of  lunacy,  the  first  care  of  the  Court  is  the  main- 
tenance of  the  lunatic,  and,  after  that,  it  is  a  rule  not  to  vary 
or  alter  the  property  of  the  lunatic,  so  as  to  affect  the  right 
of  succession  to  it  (t). 

In  the  orders  made  by  persons  charged  with  the  custody 
of  lunatics,  there  is  one  general  principle,  though  not  with* 
out  aome  possible  deviation,  that  the  general  object  of  the 
attention  of  the  administrator  is  solely  and  entirely  the  in* 
terest  of  the  lunatic  himself;  and  with  regard  to  the  ma* 
nagement  of  the  estate  solely  and  entirely  the  interest  of 
the  owner,  without  looking  to  the  interest  of  those  who^ 
upon  his  death,  may  have  eventual  rights  of  auccession  $  and 
nothing  could  be  more  dangerous  or  mischievous  than  for 
him  to  consider  how  it  would  affect  the  successors.  There 
will  always  be  among  them  an  emulation  of  each  other,  and 
their  speculations,  if  the  administrator  were  to  engage  in 
them,  would  mislead  his  attention,  and  confine  his  obser- 
vation as  to  the  interest  of  die  only  person  he  is  bound  to 

*  (t)  JBk  parte  Atmamdaie,  I  AmM,  contmaes  to  be  regavdtd  ib  jwnoMl 

81.     See  mUe^  pp.  1S4^  1S5,  168.  fuoad  sucoenioii,  and  mee  ver§6. 

The  law  of  Scotland,  on  tiiia  point,  Rom,  31  Jan.  1793;  Mor.  p.  5546; 

seems  conformable  to  that  of  Eng-  Graham  and  Others  v.  Hopetowuy  6 

land,  for  the  tutor  of  an  idiot  cannot  March,  1798,  Mor.  6599;  Morton  v. 

by  Us  made  of  investing  die  fimds,  Young,  11  Feb,  1813;    Fac.  Coll. 

or  by  leading  an  adjudication,  alter  See  1  Stair's  Inst,  by  Brodie,  p.  55, 

the  rule  of  succession.    Moveable  n.  (^). 
property  invested  by  him  in  heritage. 
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take  care  o£  The  next  of  kin  would  contend  for  a  short 
aDowance.  The  heir-at-law  would  have  no  interest  to 
contend  for  a  small  allowance  out  of  jthe  rents  and  pro« 
fits,  but  might  have  an  emulation  against  the  next  of 
kin ;  and,  tfaereforci  where  the  next  of  kin  would  contend 
for  a  narrow  allowance,  the  heir  would  insist  on  a  large  one* 
Therefore,  the  Court  has  always  shut  out  of  view  all  con>* 
sideration  of  eventual  interests,  and  considers  only  the  im- 
mediate interest  of  the  perfion  under  their  care  (»).  But, 
whatever  tends  towards  ordinary  improvement,  it  is  strictly 
the  duty  of  the  administrator  to  do,  considering  only  the 
immediate  interest  of  the  proprietor  of  the  estate;  but  great 
care  must  be  taken  that  nothing  extraordinary  is  to  be  at- 
tempted \  asi  estates  to  be  bought,  or  interests  to  be  disposed 
of«  Alteration  of  property  is  as  fiir  as  possible  to  be  avoid* 
ed  consistently  with  the  idea  of  preserving  the  interest  of 
the  proprietor  (0). 

The  committee  is  not  authorized  to  purchase  real  estate 
with  savings,  and  so  alter  the  nature  of  the  property ;  for, 
land  so  purchased  will  be  considered  aa  personalty.  Thus, 
where  the  committee  of  a  lunatic,  out  of  the  rents  and  pro- 
fits of  tiie  real  estate,  purchased  lands,  which  were  conveyed 
to  the  lunatic,  on  whose  death  a  question  arose  between  the 
heir  and  adnunistrator,  who  was  to  have  the  benefit  of  the 
purchase — the  Court  decreed  an  account  of  the  personal 
estate,  and  the  lands  purchased  to  be  sold,  and  the  money 
to  be  divided  as  personal  estate  amongst  the  next  of 
kin(i9). 

'  Thoi:^  it  be  very  true,  that  the  Court  of  Chancery  will  not 
order  the  personal  estate  of  a  lunatic  to  be  turned  into  real 
estate,  yet  there  have  been  applications  to  that  Court  to  lay 

(»)  Oxendm  v.  Lord  Compton,  2  tate."    But  it  does  not  appear  that 

Vm.  jim.  79.  the  decree  otdered  the  lands  to  be 

(0)  Id«  73.  sold;  the  plaintiff  was  to  have  hie 

(w)  Awdieff  T.  AweUey,  2  Vem.  share  paid  so  far  as  there  was  per- 

192;  S.  C.  2  Freem.  114.  sonal  estate  to  pay,  and  the  purchas- 

Thc  decree  declared,  "  that  it  was  ed  lands  were  to  stand  changed  with 

not  in  the  power  of  any  committee  the  remainder.    Reg.  Lib.  1690,  A. 

to  alter  the  nature  of  a  lunatic's  es-  fol.  69. 

q2 
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out  part  of  his  personal  estate  in  repairs,  or  even  upon  im-^ 
provements  of  his  real  estate ;  and  the  Court  has  allowed  it, 
if  the  next  of  kin  at  that  time,  who,  if  he  were  dead,  would 
be  entitled  to  his  personal  estate,  do  not  shew  any  reason 
against  it;  and  such  an  order  of  the  Court  has  been  even 
held  binding  upon  other  persons  who  did  not  consent  to  it 
at  the  time  it  was  made,  but  happened  to  be  the  next  of  kin 
of  the  lunatic  at  his  death  (or). 

But,  whenever  personal  estate  is  laid  out  in  improvements 
on  the  real  estate,  it  is  necessary  that  the  committee  should 
first  obtain  an  order  of  the  Court  (y). 

Where  a  committee  or  guardian  is  entrusted  with  the  care 
of  an  estate,  and  has  abused  that  trust  with  a  view  of  change 
ing  the  quality  of  the  estate,  to  serve  his  own  interest,  there 
arises  an  equity  to  undo  the  act  tortious  in  that  way;  there 
IS  no  rule  of  equity  upon  a  less  ground  than  that.  Perhaps 
the  Court,  where  guardians  or  committees  have,  without  or* 
der,  taken  upon  themselves  to  change  the  property,  will, 
particularly  where  there  is  a  cause  in  Court,  consider  it  as 
a  matter  of  fraudulent  management,  for  that  is  the  ground 
upon  which  the  Court  must  proceed  («).  Thus,  where  the 
committees  of  the  estate  of  a  lunatic,  who  were  entitled  to 
the  real  property  upon  his  death,  purchased  timber  for  re* 
pairs,  notwithstanding  there  was  sufficient  timber  on  the  efr» 
tate  proper  for  the  purpose.  Lord  Chancellor  Hardwicke 
observed,  that  committees  of  the  real  estate  of  a  lunatic 
might  exercise  the  same  power  over  it,  in  regard  to  cutting 
timber  for  repairs  as  any  discreet  owner  might  do,  but  in 
that  instance,  they  appeared  to  have  acted  merely  with  a 
view  to  their  own  interest;  and  he  therefore  ordered  them 
to  make  good  the  amount  to  the  personal  estate  (a).  It  is 
clearly  established,  that  where  a  person  is  acting  bond  fide  for 
a  lunatic  or  an  infant,  without  any  intention  to  prefer  either 
representative,  there  is  no  equity  between  them;  there  is  no 
rule  in  equity  to  undo  the  act,  unless  there  has  been  a 

(x)  <^er^««ofiv.  <9tfa%,  2  Atk.413.  (x)  E»  parte  Bromfield,  1  Vet. 

(y)  Ex  parte  Martan,  11  Ves.  397;  juo.  462;  S.  C,  3  Bro.  C.  C.  510. 

Ex  parte  Hilbert,  Id.  Anon,  10  Ves.  (a)  Ex  parte  Ludhw,  2  Atk.  407; 

104.     See  ante,  pp.  201,  202.  ante,  p.  202. 


OF  LVNATICS.  229 

breach  of  trust  in  the  committee  or  guardian;  therefore, 
where  a  stranger  had  cut  down  timber  tortiously,  it  was  re- 
fused to  be  restored  to  the  estate,  because  there  was  no 
abuse  of  confidence  (A). 

There  is  no  equity  for  the  heir,  as  against  the  personal 
representatives,  to  have  the  surplus  money  arising  from 
the  sale  of  timber  felled  by  the  order  of  the  Court,  re- 
stored after  the  death  of  the  lunatic.  Thus,  where  tim* 
ber,  growing  on  the  estate  of  a  lunatic,  was  cut  under  an 
order  of  the  Court,  founded  on  the  Master*s  report, 
that  it  would  be  for  the  benefit  of  the  lunatic,  and  was 
sold,  and  the  produce  was  paid  into  the  Bank  on  ac- 
count of  the  lunatic,  but  there  was  no  direction  as  to 
the  future  application.  After  the  death  of  the  lunatic, 
the  heir-at-law  petitioned  for  the  money,  and  was  resisted 
by  the  next  of  kin.  Lord  Chancellor  Thurlow  said,  that 
the  Court  ought  to  be  very  reserved  in  changing  one  spe- 
cies of  property  into  another,  and  to  do  it  only  on  pressing 
occasions ;  and  when  it  is  done,  the  only  ground  upon  which 
it  can  be  given  out  to  the  one  party  or  the  other,  must  be 
an  equity  so  distinct,  as  to  govern  it  upon  the  proper  rules 
of  law.  The  jurisdiction  in  lunacy  not  being  the  forum 
that  ought  to  decide  in  nice  cases,  on  account  of  the  dif- 
ficulty of  getting  the  decision  reversed,  his  Lordship  said, 
that  the  question  should  come  before  the  Court  by  bill, 
drawn  like  a  case,  and  the  answer  in  the  same  way,  merely 
stating  the  sum  raised  by  timber,  the  order  under  which  it 
was  cut,  and  that  an  equity  arose  for  the  heir  to  have  the 
produce  paid  to  him  (c). 

A  bill  having  been  accordingly  filed  by  the  heir-at-law  of 
the  lunatic,  against  his  next  of  kin,  it  was  decided,  that  the 
heir  had  no  claim  to  the  surplus  produce  above  the  purposes 
for  which  the  timber  was  felled,  there  was  no  equity  be- 
tween the  real  and  personal  representatives,  since  both 
claimed  as  volunteers;  and  the  legal  right  ought  therefore 
to  decide  to  whom  the  property  belonged  (c/). 

(b)  2  Eden,  154,  note;  1  Ves.  jun.    Dick.  762. 

462.  {d)   Oxenden  v.  Lord  Compion^  2 

(c)  Ex  parte  Bromfieki,  1  Ves.    Ves.  jun.  69;  S,  C,  i  Br.  C.  C.231, 
jun.  453;  S,  C.  3  Bro.  C.  C.  510 ;  2 
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There  is  no  equity  between  the  representatiines  even  in  a 
case  where  what  was  done  under  the  order  turned  out  to 
be  clearly  wrong.  Thus,  where  so  much  of  an  estate  was  to 
be  sold  as  would  pay  debts,  and  the  bulk  was  sold,  and  there 
was  a  surplus,  which,  if  the  order  had  been  strictly  pursued, 
would  never  have  been  money,  but  real  estate;  it  happened 
that  by  the  order  not  being  foUowed  distinctly,  or  guarded 
sufficiently  in  the  execution,  that  which  would  have  been 
land  was  in  fact  money.  Lord  Camden  thought,  nothing 
arose  upon  that,  but  that  the  parties  ought  to  take  their 
respective  rights  as  they  find  liiem  (e)« 

Where  the  produce  of  timber  cut  from  the  lunatic's  es- 
tate had  been  applied  in  redeeming  the  land  tax,  it  was 
dedded,  that  there  was  no  equity  on  the  part  of  the  next  of 
kin  to  be  repaid  the  money.  Upon  the  petition  of  the  heir- 
at  Jaw,  and  one  of  the  next  of  kin  of  a  hmatic,  it  was  order- 
ed, that  the  petitioner  should  be  at  liberty  to  contract  for 
the  redemption  of  the  land  tax  on  the  lunatic's  estate:  the 
land  tax  was  redeemed  accordingly ;  the  consideration  being 
stock  transferred  out  of  the  fimd  in  Court,  arismg  princi- 
pally from  the  sale  of  timber  which  had  been  cut  under  a 
former  order,  and  constituting  part  of  the  lunatic's  personal 
estate.  A  petition  which  was  presented  by  some  of  the  next 
^f  kin  of  the  lunatic  after  his  death,  stated,  that  his  personal 
estate  had  been  diminished  by  the  sum  transferred  to  the 
commissioners ;  and,  as  in  the  orders,  authorizing  such  tran»> 
fers,  no  direction  was  contained,  that  the  land  tax  so  re- 
deemed should  merge  in  the  estates  on  which  it  was  charged, 
the  land  tax,  having  been  purchased  out  of  the  personal  es- 
tate, ought  to  be  considered  as  such,  and  divisible  among 
the  next  of  kin;  and  it  prayed,  that  the  Isnd  tax  so  redeemed 
might  be  declared  a  charge  upon  the  real  estate,  for  the  be- 
nefit of  the  petitioners  and  the  other  next  of  kin«  Lord 
Chancellor  Eldan  said,  the  opinion  he  expressed  must  be 
subject  to  a  bill,  if  the  party  thought  proper  to  file  one, 
as  he  had  no  direct  jurisdiction;  and  he  dismissed  the  peti- 
tion, repeating  his  offer  of  a  bill,  which,  being  declined, 
his  Lordship  added,  for  the  satisfaction  of  the  parties,  that 
(e)  Flanagany.  Flanagan,  cited  1  Bro.  C.  C.  500,  512;  and  see  2  Ves.  jun.  77. 
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there  could  be  no  chance  upon  a  bill  of  an  alteration  in  his 
ofnnion  {/).  But  Lord  Chancellor  Hart  said,  that  he  con- 
ceived that  Lord  Eldon  would  have  come  to  a  diflferent  re^ 
suk  if  the  money  to  be  paid  for  the  land  tax  had  been 
a  fund  of  general  personalty;  for  it  appeared,  that  soon 
ifter  liie  passing  the  land  tax  act,  a  standing  order  was 
made  in  matters  of  hmacy ,  whereby  it  was  directed — *^  That^ 
in  all  cases  of  redeeming  the  land  tax,  the  order  shall  be 
accompanied  by  a  declaration  of  trust,  that  the  land  tax  re« 
deemed  shall  be  considered  as  personal  estate  of  the  lunatic^ 
and  transmissible  as  8uch(^)." 

Where  a  committee  had  entered  into  contracts  for  the  re- 
demption of  land  tax  charged  on  the  lunatic's  estates,  which 
the  Court  ordered  to  be  carried  into  executioni  and  the 
Accountant-General  to  make  the  necessary  transfer  of  part 
of  the  stock  belonging  to  the  lunatic  for  the  purpose;  and 
by  such  order  it  was  declared,  that  the  land  tax  redeemed 
should  be  considered  personal  estate  of  the  lunatic,  to  the 
amount  of  the  value  of  the  stock  directed  to  be  transferred 
an  the  day  of  transfer;  and  that  the  same  should  be  trans* 
missible  as  such,  and  not  of  the  nature  of  real  estate;  and 
the  committee  had  executed  a  deed,  by  which  it  was  de* 
clared,  that  his  name  was  used  in  such  contracts  in  trust 
oidy,  for  the  lunatic;  and  that  the  committee  should  stand 
possessed  of  the  land  tax  in  trust  only,  for  the  lunatic,  hu 
exeootors,  administrators,  and  assigns,  as  part  of  the  perw 
sonal  estate  of  the  lunatic,  for  the  amount  of  the  value  of 
the  stock  transferred.  After  the  death  of  the  lunatic, 
the  declaration  of  trust  was  ordered  to  be  delivered  to 
his  administrators,  and  the  committee  of  his  estate  was 
ordered  to  deliver  to  his  next  of  kin  and  administnii- 
tors  the  several  contracts  and  certificates  for  redemption 
of  land  tax  charged  on  the  lunatic's  estates,  and  to  exe- 
cute to  their  nominees  a  proper  assignment  of  the  bene- 
fit and  advantage  of  such  contracts,  in  respect  of  the 

(/)  Ex  parte  PhilUpi,  19  Ves.  pear  that  the  standing  order  alluded 

811;  and  see  Ware  v.  PMUl,  11  to  was  made;  although  particular  or- 

Ves.  257.  ders  to  the  same  efiect  have  been 

(^)  1  Beatty,  275.    On  inquiry  at  made.    See  anUf  pp.  187,  188. 
the  Lunatic  Office,  it  does  not  ap- 
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consideration  for  redemption,  and  of  the  yearly  sum  equal  to 
the  amount  of  the  land  tax  redeemed,  and  of  all  arrears  there- 
of, from  the  lunatic's  death  {h). 

In  one  case,  after  the  death  of  a  lunatic,  a  reference  was 
directed  to  the  Master  to  inquire  what  proportion  of  the 
fimd  in  Court  had  arisen  from  the  sale  of  the  freehold  and 
copyhold  estates  of  the  lunatic,  and  what  proportion  thereof 
constituted  a  part  of  his  personal  estate,  and  to  distinguish 
what  part  thereof  had  arisen  from  the  rents  of  the  estates, 
and  from  the  timber  felled  thereon,  and  what  had  arisen 
from  the  sale  of  the  leasehold  estate  of  the  lunatic  (t) — the 
Master  reported,  that  the  whole  was  personalty;  where- 
upon it  was  ordered  to  be  transferred  to  the  administratrix 
of  the  lunatic  (£). 

Where  a  lunatic,  being  seised  ex  parte  paiemd  of  estate 
A.,  and  e^  parte  maiernd  of  estate  B.,  the  latter  being  sub- 
ject to  a  mortgage;  and  the  produce  of  timber  cut  upon  A. 
had  been  applied  in  discharge  of  the  mortgage  upon  B.,  it 
was  held,  upon  a  question  between  the  heirs,  that  A.  was 
not  to  be  recouped  (/).  And  it  was  held  in  another  case, 
that  a  charge  on  a  lunatic's  estate,  falling  in  to  him  as  repre- 
sentative of  his  sister,  should  sink  for  the  heir-at-law  (m). 

It  is  very  clear,  that  a  {>erson,  becoming  entitled  to  an 
estate  subject  to  a  charge  for  his  own  benefit,  may,  if  he 
chooses,  at  once  take  the  estate,  and  keep  up  the  charge. 
Upon  this  subject,  a  Court  of  Equity  is  not  guided  by  the 
rules  of  law.  It  will  sometimes  hold  a  charge  extinguished, 
where  it  would  subsist  at  law;  and  sometimes  preserve  it, 
where  at  law  it  would  be  merged.  The  question  in  ordinary 
cases  is  upon  the  intention,  actual  or  presumed,  of  the  per- 
son in  whom  the  interests  are  united.  In  most  instances  it 
is,  with  reference  to  the  party  himself,  of  no  sort  of  use  to 
have  a  charge  on  his  own  estate;  and,  where  that  is  the 
case,  it  will  be  held  to  sink,  unless  something  has  been 
done  by  him  to  keep  it  on  foot.    Where  no  intention  is  ex- 

(A)  In  re  CotUm,  20  June,  1827.  PhUUpt,  19  Vet.  123. 

(t)  InreHucfu,  24  Jan.  1815.  (m)  CompUm  v.  Lord  Oxenden^ 

(*)  Id.  25  July,  1815.  4  Br.  C.  C.  397. 

(0  Per  Lord  Eldan  in  Ex  parte 
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pressed,  or  the  party  is  incapable  of  expressing  any,  the 
Court,  if  called  upon  to  exercise  a  discretion,  will  probably 
consider  what  is  most  advantageous  to  him  (»)• 

It  seems  to  be  the  principle  of  the  Court,  to  do  nothing 
wantonly,  or  unnecessarily,  to  alter  the  lunatic's  property, 
but,  on  the  contrary  to  take  care,  for  his  sake,  that,  if  he  re* 
cover,  he  shall  find  his  estate  as  nearly  as  possible  in  the 
same  condition  as  he  left  it,  applying  the  property  in  the 
mean  time,  in  such  manner  as  the  Court  thinks  it  would  have 
been  wise  and  prudent  in  the  lunatic  himself  to  apply  it  in 
case  he  had  been  capable  (o).  In  conformity  with  the  above 
principles,  where  the  personal  estate  of  a  lunatic  has  by  the 
order  of  the  Court  been  appUed  for  the  benefit  of,  or  to  dis- 
charge incumbrances  on,  his  real  estate,  directions  have 
been  usually  given  to  preserve  the  money  so  applied  as  per- 
sonalty«  Thus,  where  a  lunatic  held  a  lease  for  Uves  sub- 
ject to  a  mortgage  made  by  his  ancestor,  and  the  Master 
had  reported  that  it  would  be  for  the  benefit  of  the  lunatic, 
tfaat  the  committee  should  pay  off  the  mortgage  out  of  the 
personal  estate — Lord  Chancellor  Hardwicke  ordered  that 
the  committee  should  pay  off  the  mortgage  out  of  the  estate 
of  the  lunatic,  and  that  the  mortgagee  should  assign  over  the 
mortgage  in  trust  for  the  lunatic,  his  executors,  administra? 
tors,  and  assigns,  and  that  such  trustee  should  declare  the 
trust  accordingly  {p). 

The  Dowager  Duchess  of  Norfolk,  before  her  lunacy,  by 
virtue  of  a  power  contained  in  her  marriage  settlement, 
charged  the  estates  comprised  in  it,  by  way  of  mortgage, 
with  a  Sinn  of  5000/.,  and  created  a  term  of  years  for  secur- 
ing it:  the  money  was  paid  to  a  trustee,  and  directed  to  be 
held  for  her  separate  use.  In  consequence  of  the  death  of 
her  husband  without  issue,  the  estates,  which  belonged  to 
the  Duchess  before  her  marriage,  stood  limited  by  the  set- 
tlement to  herself  for  life,  with  the  usual  limitation  to  trus- 

(fi)  Forbes  v.  Moffatt,    18  Ves.  345,369;  1  Sim.  298. 

390.     See  Price  v.  Gibion^  2  Eden,  (o)    Ex  parte  Whilbread^  In  re 

115;  Dometkorpev,  PaUer,  Id.l62;  Hmde,  2  Mer.  102. 

S,  C.  AmbL  600;  Wyndhamy,  Earl  (p)   In  re  Degge,  March,  1743, 

t^Egremmtt  Id.  753 ;  2  Sim.  &  Stu.  stated  in  1  Beatty,  270. 
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tees  to  preserve  contingent  remainders,  remainder  as  she 
should  appoint,  remainder  to  the  heirs  of  her  body,  remain- 
der to  her  right  heirs. 

The  Master,  upon  a  reference  to  him,  had  reported  that 
it  would  be  proper  that  the  charge  of  5000/.,  as  it  bore  a 
higher  rate  of  interest  than  could  be  made  of  the  surplus 
rents  of  the  lunatic's  estate,  should  be  paid  off,  and  the  term 
securing  it  assigned  to  a  trustee^  to  be  disposed  of  as  the 
Lord  Chancellor,  during  the  lunacy,  should  direct,  and  sul^ 
ject  thereto  in  trust  for  the  lunatic  and  her  heirs,  and  to  at* 
tend  the  inheritance.  The  presumptive  heira-at-law  of  the 
Duchess  presented  a  petition  to  confirm  this  report.  Ano« 
ther  petition  was  presented  by  the  persons  who,  in  the  event 
of  her  death,  would  be  her  next  of  kin,  praying  that  the 
charge  might  be  kept  on  foot  as  personal  estate,  without 
prejudice  to  the  question  by  whom,  or  out  of  what  fund  the 
same  should  be  ultimately  paid — Lord  Chancellor  Eldon 
said,  this  question  cannot  be  determined  during  the  life  of 
the  lunatic,  it  may  never  arise.  The  term  must  be  assigned 
to  a  trustee,  in  trust  to  attend  the  inheritance,  or  for  the  lu-> 
natic,  her  executors,  administrators,  and  assigns,  as  shall 
hereafter  be  determined  in  the  matter  of  the  lunacy,  or  in 
any  suit  to  be  instituted  for  that  purpose  {q).  On  the  death 
of  the  Duchess,  it  was  agreed  that  the  petitions  should  be 
brought  on  again  by  consent,  for  the  purpose  of  taking  the 
opinion  of  the  Court,  on  the  question  whether  the  mortgage 
was  to  be  paid  off  for  the  benefit  of  the  heirs.  And  it  seems 
to  have  been  decided,  that,  as  the  charge  was  not  a  personal 
debt  of  the  Duchess,  that  the  heir-at-law  was  not  entitled 
to  be  relieved  from  it;  and  even,  admitting  that  the  sum 
l>orrowed,  was  a  debt  as  against  the  separate  estate  of 
the  Duchess  (she  having  entered  into  a  covenant  for  pay* 
ment  (r),  and  that  she  had  died  possessed  of  any  separate  es* 
tate,  yet  it  would  depend  up<m  whether  the  personal  security 
was  meant  to  be  the  primary  security,  or  only  collateral  (s). 

{q)  Ex  parte  Earl  Dighy^  In  re  365 ;  Stuart  v.  Viscount  KirkwaH 

Duchet f  of  NorfM,  1  Jac.  &  Walk.  3  Madd.  387. 
040.  («)  Exparte  Dij^tJnrelhichen 

(r)  See  BmI^  v.  Oarke,  17  Yes.  of  Norfolk,  Jac.  Rep.  235. 
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Where  part  of  the  lunatic's  personal  estate  was  directed 
to  be  apptied  in  payment  of  a  mortgage  on  his  real  estate-^ 
Lord  Eldon  ordered,  that  the  term  should  be  assigned  to  a 
trustee,  without  prejudice  to  the  claims  of  the  real  and  per- 
sonal representatives;  but  said,  that  there  was  no  doubt  that 
it  would  be  deemed  personalty  on  the  lunatic's  death  {i\ 

In  another  case,  an  order  was  made  for  sale  of  sufficient 
stock  standing  in  the  Accountant-General's  name  in  the  mat- 
ter of  a  lunacy  for  discharging  a  mortgage  on  the  lunatic's 
estate,  and  for  payment  of  the  sum  due  to  the  mortgagees 
upon  their  executing  a  reconveyance,  such  payment  to  be 
without  prejudice  to  the  persons  by  whom,  or  the  estates 
out  of  which,  the  same  should  be  ultimately  borne  or 
paid  (tr). 

Where  a  real  estate  had  descended  on  a  lunatic,  subject 
to  a  mortgage  which  was  exonerated  by  application  of  the 
lunatic's  personalty,  in  no  way  derived  from  or  connected 
with  the  descended  estate,  it  was  held,  that  the  mortgage 
money  was  a  charge  on  the  real  estate,  for  the  benefit  of 
the  next  of  kin*  An  estate  subject  to  a  mortgage,  having 
descended  to  a  lunatic,  and  a  bill  of  foreclosure  having  been 
filed  by  die  mortgagee,  an  order  was  made  in  the  matted  of 
the  lunacy,  on  the  petition  of  the  committee,  that  it  should 
be  referred  to  the  Master,  to  inquire  and  report,  whether 
it  would  be  for  the  interest  of  the  lunatic  that  the  mortgage 
debt,  with  interest  and  costs,  should  be  paid,  taking  an  as- 
signment of  the  same,  so  as  to  prevent  the  property  of  the 
hmatic  being  altered ;  and  if  so,  to  report  what  was  due  there- 
on for  principal,  interest,  and  costs.  The  Master  afterwards 
reported,  that  it  would  be  for  the  interest  of  die  lunatic  that 
the  mortgage  should  be  paid  off,  which,  with  interest  and 
costs,  was  afterwards  done  by  the  committee,  out  of  a  ftmd  in 
Court  belonging  to  the  lunatic,  and  the  mortgage  premises 
were  conveyed  to  the  committee,  her  heirs,  executors,  and 
assigns.  Aft;er  the  death  of  the  lunatic,  a  biU  was  filed  by 
the  next  of  kin  and  administrator  of  the  limatic,  against  the 
defendants,  her  heirs-at-law,  for  an  account  of  the  personal 

(<)  Ex  parte  Hmde,  June,  1822;        (u)  In  re  The  Earl  ofLUhume,  4 
AmbL  Rep.  706,  note  by  Blunt.  November,  1815. 
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estate,  and  that  the  mortgage  might  be  declared  to  be  part 
thereof,  and  be  raised  and  distributed  accordingly.  Lord 
Manners  decreed,  that  the  assignment  of  the  mortgage, 
made  to  the  committee  of  the  lunatic,  was  in  trust  for  her 
co-heirs,  the  defendants,  and  that  the  bill  should  be  dismiss- 
ed as  to  the  mortgage  and  assignment.  But,  on  a  petition 
of  rehearing.  Lord  ChanceUor  Hart  reversed  that  decree, 
so  far  as  it  dismissed  the  bill  of  the  next  of  kin,  and  de- 
clared, that  they  were  entitled  to  have  so  much  of  the  luna* 
tic's  personal  estate,  as  was  applied  in  discharge  of  the  mort* 
gage,  considered  as  a  lien  on  the  real  estate,  and  raised  ac- 
cordingly. An  account  was  directed  of  the  amount  of  the 
principal  sum  paid  in  satisfaction  of  the  mortgage,  with  in- 
terest from  the  death  of  the  lunatic  (a?). 

So  also  where  a  lunatic  being  possessed  of  a  freehold 
lease  for  lives,  and  one  of  the  tives  having  dropped,  an  or- 
der to  renew  and  pay  the  fine  and  charges  out  of  the  per- 
sonal estate  was  made;  directions  were  also  given,  that  if 
the  lunatic  should  die  during  his  lunacy,  the  remaining  in- 
tierest  in  the  new  lease,  jafter  the  determination  of  the  lives 
then  subsisting,  should  be  considered  personal  estate  for  the 
benefit  of  the  next  of  kin.  And  a  similar  order  was  after- 
wards made  upon  the  dropping  of  another  Ufe  (y). 

Where  a  lunatic  was  entitled  to  the  equity  of  redemption 
of  an  estate  subject  to  two  mortgages  for  terms  of  years, 
which  were  paid  off*  in  his  lifetime  out  of  the  savings  of  his 
estate,  and  the  terms  were,  by  the  order  of  the  Lord  Chan- 
cellor, assigned  to  attend  the  inheritance:  on  the  petition 
of  the  next  of  kin,  after  the  death  of  the  lunatic,  the 
Court  declared  the  trustee  to  whom  the  terms  had  been 
assigned,  a  trustee  for  the  next  of  kin  of  the  lunatic,  to 
the  extent  of  the  mortgage  money  and  interest,  and  directed 
an  account  accordingly ;  but,  on  a  petition  of  rehearing  by 
the  heirs-at-law  of  the  lunatic,  that  order  was  reversed  («)• 
But  the  ultimate  decision  in  this  case  seems  contradictory 

(x)  Weld  V.  TeWf  1  Beatty,  266.  (z)  Ex  parte  Grmsione,  AmbL . 

(tf)  Ex  parte  Degge^  4  Bro.  C.  C.    706;  and  see  4  Bro.  C.  C.  234. 
235,  note  (a). 
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to  all  fonner  decisions;  and  its  authority  has  been  lately  de« 
nied  by  Lord  Chancellor  Hart  (a). 

It  is  a  well  established  principle  in  Courts  of  equity,  that 
money  directed  to  be  employed  in  the  purchase  of  land,  and 
land  directed  to  be  sold  and  turned  into  money,  are  to  be 
considered  as  that  species  of  property  into  which  they  are 
directed  to  be  converted ;  and  this,  in  whatever  manner  the 
direction  is  given :  whether  by  will,  by  way  of  contract  (6), 
marriage  articles  (e),  settlement,  or  otherwise,  and  whether 
money  is  actually  deposited,  or  only  covenanted  to  be  paid, 
and  whether  the  land  is  actually  conveyed,  or  only  agreed 
to  be  conveyed  {d).  The  quality  of  real  or  personal  estate 
thus  impressed  by  the  instrument,  will  continue  unless  the 
possession  was  united  with  the  absolute  title  under  the  uses 
of  the  instrument  in  a  proprietor  competent  to  elect ^  under 
whom  both  representatives  claim;  or,  if  standing  out  in  a 
third  person,  the  cestui  que  trust  has  by  declaration  or  some 
act  indicated  an  intention  to  keep  it  as  it  is,  for  which  pur- 
pose a  very  slight  act  is  sufficient  (e).  It  is  obvious  that 
persons  under  disabilities  are  incapable  of  making  any  elec- 
tion; and  if  the  interest  of  the  lunatic  should  not  require  an 
election,  the  Court  will  not  make  any,  merely  to  favour  that 
class  of  representatives  who  would  be  benefited  by  it;  thus, 
where  an  estate  devolved  upon  a  lunatic,  under  the  will  of 
a  testator  who  intended  it  to  pass  as  money  only,  under  a 
direction  to  sell;  although  a  party  competent  to  act  for  him* 
self  might  have  elected  to  take  the  property  as  land,  yet 

(a)  See  Weldy.  Tew,  1  Beatty,276.  388 ;  8  Ves.  235 ;  Thornton  v.  Haun 

lb)SUadY.NewdigeUeand0^en,  ley,    10  Ves.  129;    Ware  v.  Po^ 

2  Mer  521.  hiU,  11  Ves.  257;  Biddulph  v.  Bid- 

(c)  Ripley  V.  Waierworth,  7  Ves.  duJ^h,   12  Ves.    161;    Kirkman  y. 

435.  M%le9, 13  Ves. 338;  Triquetv.  Thorn- 
id)  See  Fletcher  v.  AMumer,  1  ton,  Id.  345;  Shard  v.  Shard,  14  Ves. 

Bro.  C.C.  499.    See  Smith  y.  Clax-  348;    Waller  v.  Maunde,  19  Ves. 

ton  and  Others,  4  Madd.  484.  424;   Steady,  NetodigaU,  2   Mer. 

{e)  PuUeney  v.  Lord  Darlington,  521 ;  Lanyley  v.  Sneyd,  1   Sim.  & 

1  Br.  C.  a  223;  7  Br.  P.  C.  530;  Stu.  45;  Attorney-General  v.  Hal- 

^FUtehery.  Athhumer,  1  Br.  C.  C.  ford,     1   Price,  426;   Amphlett  v. 

497;  Hickman  v.  Bacon,  4  Br.  C.  C.  Parke,  1  Sim.  275;  Burton  v.  Nod- 

333;  Wheldale  v.  Partridge,  5  Ves.  toU,  2  Sim.  24. 
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it  was  held  to  go  to  the  lunatic's  representative  as  per* 
sonalty,  and  as  if  it  had  been  actually  converted  (/). 

In  another  case,  where  a  testator  by  will  gave  to  his  wife 
all  his  ready  money  and  bank  notes  which  he  should  have 
about  his  person,  or  at  his  residence,  at  his  death,  and  gave 
specifically  to  others  his  exchequer  bills,  stock,  &c«,  and 
became  insane  two  months  before  his  death,  and  during 
that  time  two  large  sums  of  money  which  had  been  paid  at 
his  house,  were  laid  out. for  him  in  stock  and  exchequer 
bills — The  Vice  Chancellor  said,  that  it  was  the  duty  o£ 
those  who  managed  the  testator's  affairs,  during  his  inca^* 
pacity,  to  act  as  a  provident  owner  would  do,  and  not  to 
leave  large  sums  of  money  unemployed.  That  there  was 
no  Qquity  between  legatees ;  and,  as  between  them,  property 
duly  converted  must  be  taken  in  the  same  state  and  cha** 
racter  in  which  it  is  found  at  the  death  of  the  testator  (^). 

The  principle  of  not  altering  the  right  of  succession  to 
the  property  of  a  lunatic  has  been  adopted  in  several  enact-* 
ments  of  the  Legislature*  By  the  statute  1 1  Geo.  4  &  1 
Wm.  4,  c.  65,  s.  SI — ^it  is  providedi  that,  upon  the  death  of 
the  lunatic  all  such  sums  of  money  arising  by  fines  or  pre* 
miums  on  the^renewal  of  leases  of  the  lunatic's  property,  or 
so  much  thereof  as  shall  remain  unapplied  for  the  benefit 
qS  such  lunatic  at  his  death,  shall,  as  between  the  repre- 
sentatives of  the  real  and  personal  estates  of  ouch  lunatic, 
be  considered  as  real  estate,  unless  such  limatic  shall  be 
tenapt  for  life  only,  and  then  the  same  shall  be  considered 
as  personal  estate.  The  statute  of  11  Geo.  8,  c.  20,  (which 
is  repealed  by  the  above  statute)  contains  a  similar  pro- 
vision (A),  And,  by  the  statute  of  1 1  Geo.  4  &  1  Will.  4, 
c.  65,  s.  29,  it  is  enacted,  that  on  any  sale,  mortgage,  charge, 
incumbrance,  or  other  disposition  which  shall  be  made  in 
pursuance  of  that  act,  the  person  whose  estate  shall  be  sold, 
mortgaged,  charged,  incumbered,  or  otherwise  disposed  of, 
and  his  or  her  heirs,  next  of  kin,  devisees,  legatees,  execu- 

(/)  Ashbyy.  Palmer^  1  Mer.  301.  Mt^e  and  O&ers,  4  Madd.  495. 
See  Fan  r.  Bamett,  19  Ves.  102 ;        (h)  See  pott,  Chap.  yiii.  e.  1;  4  Br. 

^M%  V.  Jago,  1  P.  Wma.  389.  C.  C.  236,  n. 

(ff)  Browne  and  Othen,r.  Groom" 
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tar8»  admiiifetratorsy  and  assigDfl,  shall  hare  the  like  interest 
m  tlue  surphu  which  shall  remain,  after  answering  the  pur* 
poses  therein  mentioned,  of  the  money  so  raised,  as  he,  she^ 
or  diey  would  hare  had  in  the  estate  by  the  disposition  of 
which  such  monies  shall  be  raised,  if  no  such  dispositicm 
had  been  made;  and  such  monies  shall  be  of  the  Mtaooe  na* 
tuare  as  the  estate  so  disposed  of:  and  power  is  given  to  the 
Lord  ChancdUor  to  make  orders  for  the  due  application  of 
soch  surplus  monies*  The  statute  9  Geo.  4,  c.  78,  s.  2  (which 
is  repealed  by  the  last  mentioned  act)  contains  a  similar 
provision,  and  by  the  43  Geo.  S,  c.  75,  s.  S,  which  is  in  like 
manner  repealed,  it  is  provided  that  any  surplus  of  money 
to  be  raised  by  any  sale  under  that  act  shall  be  applied 
and  disposed  of  in  the  same  manner  as  the  estate  sold 
would  have  been  applied  (t ). 

It  is  conceived,  that  some  important  and  difficult  ques* 
tiona  may  arise  under  the  acts  of  Parliament  last  cited,  &r 
^it  often  happens  that  a  person  previously  to  becoming  a  lu** 
nalac,  has  made  a  will  disposing  of  different  estates  to  dif- 
ferent individuals,  and,  during  the  lifetime  of  the  lunatic,  ju- 
dicial notice  eannot  of  conrse  be  taken  of  the  contents  of  his 
will,  for  the  lunatic  may  recover  and  revoke  it,  or  it  may 
never  be  established,  and  if  there  are  several  testamentary 
papers  it  may  not  be  known  which  is  his  wilL  Suppose, 
therefore,  that  a  particular  estate  devised  to  one  individual, 
should  be  sold  or  charged  by  the  Lord  Chancellor's  order 
for  discharging  the  lunatic's  debts,  or  for  paying  the  ex- 
penses incurred  in  the  lunacy,  or  for  any  purposes  for 
the  general  benefit  of  his  estate,  would  the  party  to  whom 
the  estate  sold  or  charged  had  been  devised  in  the  event 
of  the  lunatic^s  will  being  established  after  his  death,  be 
entitled  to  call  upon  the  other  devisees  or  heir  of  the  luna* 
tic,  to  make  any  contribution  out  of  the  other  parts  of  the 
lunatic's  estates  remaining  unsold,  for  the  benefit  of  the 
iparty,  whose  interest  had  been  defeated  by  such  sale  or 
mortgage. 

L  It  Buiy  be  doubted  whether  the  statute  (k)  in  question  au* 
thorizes  the  Lord  Chancellor  to  qualify  his  order  for  sale  or 

(0  Seepo$t,  Caiap.  viii.  t.  2.         (k)  1 1  Geo.  4  &  1  Wm.  4,  c.  65,  sa.  28, 29. 
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mortgage,  by  inserting  a  declaration  in  it,  that  such  sale  oi* 
mortgage  shall  not,  as  between  the  person  who  would  other^ 
wise  have  become  entitled  to  the  estate  sold  or  mortgaged, 
and  the  persons  who  shall,  on  the  lunatic's  death,  become 
entitled  to  the  other  parts  of  his  estates,  prejudice  the  former 
beyond  the  proportion  which  he  ought  to  bear  of  the  sum 
raised ;  and  that  the  persons  who  shall  become  entitled  to  the 
other  parts  of  the  lunatic's  estates  shall  pay  their  proportions 
of  the  stmi  raised.  Assuming  that  the  Lord  Chancellor  has 
no  power  to  make  such  a  declaration,  or  having  it,  that  he 
omits  to  do  so  (m),  the  question  would  be,  whether  the  disap^ 
pointed  devisee  or  heir  could  compel,  by  a  bill  in  equity,  the 
persons  who  became  entitled,  on  the  lunatic  s  death,  to  the 
other  parts  of  his  estate,  to  contribute  any  and  what  pro* 
portions  of  the  money  which  had  been  so  raised,  for  the 
purpose  of  giving  to  the  disappointed  devisee  or  heir  some 
equivalent  for  the  interest  devised  to  him,  and  sold  oi^ 
charged.  ^ 

The  decisions  establishing  the  general  rule  in  equity,  that 
if  a  person  has  two  iunds  to  which  he  may  resort,  he  shall 
not  disappoint  another  person  who  can  only  resort  to  one 
of  the  funds  (»),  appear  to  have  some  analogy  to  the  case 
now  imder  consideration.  Contribution  is  even  allowed  at 
law  in  some  cases,  upon  the  principle  that  one  has  paid 
that  to  which  all  are  liable  (o). 

The  right  and  duty  of  contribution  is  founded  on  doc-> 
trines  of  equity,  and  does  not  depend  upon  contract  (p). 

It  may  be  assumed,  in  the  absence  of  proof  to  the  con* 
trary,  that  all  the  devisees  named  in  a  will  are  equally  the 
objects  of  the  testator's  regard,  although  the  benefits  con- 
ferred on  them  are  unequal;  and,  if  his  presumed  intention 
be  allowed  any  weight,  it  should  seem,  that  the  principle  of 

(m)  11  Yes.  278.  Cress.  688. 

(n)  Aldrich  v.  Cooper ^  8  Ves.  382;        (p)  Lawson  v.  Wright^  1  Cox,  C.  C. 

Trimmer  v.  Bayne,    9   Ves.  209;  275;  Bering 'v.  Earl  of  WineheUea^ 

Carter  v.  Bamaduion^   1  P.  Wms.  Id.  318;  2 Bos.  &  FulL  270.    Seed 

605;  Hemdnghamy.  Henmnghamy2  Bligh,  590;  Walker  v,  Preewiek,  2 

Vera.  355;  and  see  1  £q.  Cas.  Abr.  Ves.  sen,  622;  and  SuppL  by  Belt^ 

lia— 117.  p.  449.    See  3  Rep.  12  b ;  Vin.  Abr. 

(o^  CoOme  t.  Prouer,  1  Bara.  &  tit ''  Contribution." 
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contribution  ought  to  be  applied  to  the  case  under  consi- 
deration; for  it  would  be  hard  that  one  only  should,  at  the 
option  of  a  third  party,  bear  the  whole  burthen  which  the 
testator  probably  would  have  divided  amongst  all  the  objects 
of  his  bounty;  but  at  the  same  time  it  must  be  admitted, 
that  some  of  the  cases  stated  in  the  previous  part  of  this 
section  are  against  the  admission  of  such  a  principle. 

It  is  quite  clear  that  a  sale  (q)  or  mortgage  (r),  or  even  a 
contract  (#),  made  by  a  testator  when  of  sound  mind,  de- 
feats his  will  pro  tanto;  but  whether  the  order  of  the  Lord 
Chancellor  acting  under  an  act  of  Parliament  on  behalf  of 
a  lunatic,  will  have  the  same  effect  as  an  alienation  by  the 
testator  himself,  is  a  question  which  probably  has  not  yet 
been  the  subject  of  judicial  consideration. 

(q)  Sparrow  Y,  Jlardeattle^  AmhL  C.  154. 

224;  3  Atk.  799;  Jmald  v.  Arnold,  (#)  Ryder  v.  ffoffer,  2  P.  Wms. 

1  Br.  C.  C.  401 ;  2  Dick.  645.  32S;  CoUer  v.  Lajfer,  Id.  622;  Betf 

""    (r)  HaU  ▼.  Ihmch,  1  Vern.  329,  neU  v.  Earl  of  TamkerviUe,  19  Vet. 

342;  Ettl  LmeiMs  csm,  1  £q.  Cat.  170. 
Ahr.  411;  2  Freem.  202;  Show.  P. 
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CHAPTER  VI. 

OF  THE  ALIENATION  OF  ESTATES  BELONGING  TO 

LUNATICS. 


SECTION  I. 

OfAUenaiUm  by  Matter  of  Record, 

XT  may  probably  be  assumed,  that  by  the  laws  of  every  ci- 
vilized country,  in  theory  if  not  in  practice,  the  consent  of 
the  parties  to  every  private  contract  is  a  necessary  ingre- 
dient. 

In  order  to  ascertain  what  persons  possess  a  moral  power 
of  binding  themselves  by  contracts,  it  is  necessary  to  consi- 
der the  nature  of  consent,  which  is  the  essence  of  every  con- 
tract, and  impUes  physical  power  and  a  moral  power  of 
consenting,  as  well  as  a  deUberate  and  free  use  of  such  pow- 
ers (a).  Therefore,  the  absence  of  any  of  those  capacities 
in  either  of  the  parties  to  a  contract  renders  it  void.  It  is 
obvious,  that  all  persons,  either  totally  destitute  of  reason,  or 
so  far  bereft;  of  it  as  not  to  have  a  will  governed  and  direct- 
ed by  reason,  or  who  are  incapable  of  comprehending  the 
nature  of  obligations,  have  no  power,  during  the  continuance 
of  their  infirmities,  of  giving  a  detiberate  consent,  and  conse- 
quently of  contracting  by  their  own  acts. 

On  these  grounds,  idiots  and  lunatics  are  incompetent  to 

(a)Puffendoxf*8LawofNatureand  cis,  Lib.  2,  c.  11,  s.  5.  See  Pothier 
Nations;  Barbeyrac's  note  1,  B.  iii  c.  on  Obligations,  by  Evans,  1  Vol.  p. 
6,  t.  3;  Grotius  de  Jure  Belli  et  Pa-    29. 
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eontniet  by  the  law  of  England,  which,  in  this  respect,  is 
eonfcmnable  to  the  civil  law.  **  FMosus  nullum  negoHum 
gerere  poteti^  quia  non  inielUgii  quod  agit*'  (6). 

On  account  however  of  the  importance  which  Courts  of 
justice  attach  to  their  own  records,  some  matters  of  record, 
which  idiots  and  lunatics  have  been  allowed,  however  im- 
properly, to  execute,  are  considered  bindbg,  because  the 
Courts  will  not  permit  the  records  of  their  own  proceedings 
to  be  called  in  question. 

Idiots,  lunatics,  and  generally  all  persons  of  nonsane  me- 
mory, are  incapable  of  levying  fines,  and  the  statute  de 
modo  le^amdijines,  (18  Edw.  1,  st*  4),  requires  the  parties  to 
a  fine  to  be  of  full  age,  of  whole  memory ^  and  out  of  pri- 
son ;  and  another  statute  (16  Edw.  2,)  expressly  directs  that, 
before  fines  are  passed,  the  cognisors  shall  appear  per- 
sonally before  the  Judges  or  commissioiiers,  in  order  that 
the  age,  idiocy,  or  other  defiiult  of  such  parties,  may  be 
judged  and  discerned  by  them.  But  stall,  if  the  Judges  or 
commissioners  allow  them  to  levy  a  fine,  it  can  never  after- 
wards be  reversed  by  an  averment,  diat  the  cognizors  la- 
boured under  any  of  those  disabilities;  because,  the  record 
and  judgment  of  the  Court  being  the  highest  evidence  in 
the  law,  the  cognizors  must  be  presumed  to  have  been  ca- 
pable of  contracting  at  the  time;  therefore,  no  averment  can 
be  admitted  to  the  contrary.  If  an  idiot  or  lunatic  is  per- 
mitted to  levy  a  fine,  or  suffer  a  recovery,  he  may  declare 
the  uses  of  it  (c).  The  caption  of  a  fine  is  conclusive  evi* 
dence  of  the  capacity  of  the  par^,  not  because  the  law  per- 
BBts  a  person  who  wants  understanding  to  do  any  act,  but, 
because  having  empowered  a  person  after  a  previous  ex- 
amination to  take  the  fine,  it  gives  sufficient  credit  to  his 
certificate,  and  permits  It  to  be  recorded;  and  the  caption  of 
the  fine,  when  recorded,  becomes,  by  fiction  of  law,  conclu- 
sive evidence  of  the  legal  capacity  of  the  cognisor  to  sup- 
port the  fine  itself,  but  not  for  any  other  purpose  (d). 

An  idiot  was  taken  from  his  guardian,  and  carried  to  a 

(6)  Inst.  Ub.  Z,  tit.  20,  •.  8.    (e)  10  Co.  42  b;  Hob.  224 ;  Winch.  106. 

(dff  1  Ridg.  P.  C.  106,  276. 
k2 
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place  unknown,  where  he  was  kept  until  he  had  acknow- 
ledged a  fine  of  his  lands,  before  a  Judge,  to  another  per- 
son, and  declared  the  use  of  the  fine  to  him  and  his  heirs. 
The  cognisor  was  afterwards  found  by  inquisition  to  have 
been  an  idiot  a  nativitate^  and,  upon  an  action  by  a  persrni 
who  claimed  under  the  fine,  the  Judges,  upon  inspection  of 
the  idiot,  said,  that  the  Judge  who  took  ^e  fine  was  not 
worthy  to  take  another:  but,  notwithstanding,  and  although 
the  monstrous  deformity  and  idiocy  of  the  party  was  appa* 
rent,  yet  the  fine  stood  good  (e). 

The  declaration  of  the  uses  of  a  fine  levied  by  an  idiot 
was  held  good,  on  the  ground  that  it  was  merely  acces- 
sary to  the  fine;  and  a  fine  and  declaration  of  uses,  after  an 
idiot  had  been  so  found  by  inquisition,  was  held  good,  as 
both  the  idiot  and  his  heirs  were  estopped  firom  saying  that 
he  was  so;  for  the  Court  would  rather  judge  the  inquisition 
void,  than  allow  the  judicial  act  and  judgment  of  the  Court 
which  accepted  the  fine  to  be  called  in  question  {f\ 

Where  a  rule  had  been  granted  by  the  Court  of  Common 
Pleas,  on  a  complaint  of  the  heir-at-law,  to  shew  cause  why 
a  fine  should  not  be  vacated,  on  the  ground  that  one  of  the 
cognisors  was  a  lunatic  at  the  time  when  it  was  levied,  and 
the  party  upon  examination  by  the  Court  appeared  to  be  a 
person  of  good  capacity,  and  able  to  understand  very  well 
the  intent  of  the  fine,  and  the  deed  declaring  the  uses,  the 
Court  discharged  the  rule  with  the  costs  of  the  applica- 
tion (y). 

Where  one  of  several  deforciants  had  become  insane,  the 
Court  ordered  the  fine  to  pass  as  to  all  the  other  parties, 
notwithstanding  the  omission  of  the  name  of  the  lunatic  in 
the  proceedings  (A). 

Where  the  estate  of  a  married  woman  had  been  regularly 
sold  with  the  consent  of  the  husband,  when  of  perfectly 
sound  mind,  and  the  conveyance  was  executed  by  him,  and 


it)  Memwfield^i  case,  12  Rep.  124.  (g)  Litter  v.  LitUr^  Barnes,  218. 

(/)  Hugh Lewinff*s  cBBCf  10 Rep.  (h)  JameM,  plaintiff,  and  Iteteher 

42;  Winch.  106;  2  And.  193;  Pig-  and  Others,  deforciants,  2  Moore  & 

got  on  Recoveries,  p.  72.  Payne,  265,  n.  (a). 
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the  purchase-money  paid,  and  some  difficulty  was  subsequent- 
ly made  in  allowing  a  fine  to  pass,  on  account  of  the  cogni- 
sor  being  a  feme  covert  y  and  her  husband  at  that  time  in  a 
state  of  mental  incapacity,  the  Court  on  application  refused 
to  make  any  order  on  the  subject;  but  intimated  that  there 
was  no  objection  to  the  acknowledgment  of  the  fine  being 
taken;  adding,  valeai  quantum  valere  potest {i),  A  person 
found  non  compos  upon  inquisition,  but  alleged  to  have 
become  of  sound  mind,  was  ordered  by  the  Court  of  Chan- 
cery, if  he  made  a  settlement,  to  do  so  by  fine,  that  a  Judge 
might  examine  him  {k). 

The  rule  of  Court,  which  requires  an  affidavit  of  one  of 
the  commissioners,  before  whom  a  fine  is  acknowledged, 
that  the  parties  are  of  age  and  competent  understanding, 
has  afforded  some  protection  against  the  frauds  formerly 
practised  in  obtiuning  fines  from  persons  under  mental  dis- 
abilities (Q. 

The  statute  of  non-claim  on  fines,  4  &  5  Hen.  7,  c.  24, 
enacts,  that  the  proclamations  thereby  directed  to  be  made, 
shall  conclude  as  well  privies  as  strangers  to  the  same,  ex- 
cept women  covert,  (other  than  parties  to  the  said  fine) ;  and 
every  person  then  being  within  age  of  twenty-one  years, 
in  prison,  or  out  of  this  realm,  or  not  of  whole  mind  at  the 
time  of  the  said  fine  levied,  not  parties  to  such  fine. 
If  the  persons,  at  the  time  any  right  or  title  accrued  or 
descended  to  them,  be  not  of  whole  mind,  then  it  is  or- 
dained that  their  action,  right,  or  title  be  reserved  and 

(i)  Stead  v.  Izard,  1  Bos.  &  Pull,  ests  ia  land  and  other  property. 

New  Rep.  312.  See  CompUmv.  Cot'  (k)  EUol't  caae,  Carter,  53.    See 

Ikuan,    1  H.  BL  334,  and  Moreau*t  Ex  parte  Wright,  1  Vem.  154. 

case,  2  Sir  W.  Bl.  1205.  (/)  Hilary  Term,  17 Geo.  2;  and 

By  the  bill  now  (May,  1832,)  be-  Hll.  Term,  26  &  27  Geo.  2.  See 
fore  Parliament,  for  abolishing  fines  Wils.  Rep.  85, 89 ;  Cruise's  Dig.  tit. 
and  recdveries,  it  is  proposed  to  give  35,  c.  4,  s.  46—48. 
to  the  Court  of  Common  Pleas  power  In  an  old  case,  the  commissioners 
to  dispense  with  the  concurrence  of  were  fined  for  taking  a  fine  of  an  in- 
the  husband  being  a  lunatic,  whe-  fant,  to  whom  a  guardian  was  as- 
ther  found  so  by  inquisition  or  not,  signed  by  the  Court,  with  instruc- 
and  incapable  of  executing  a  deed,  tions  to  bring  a  writ  of  error  to  re- 
in order  to  enable  his  wife  alone  to  verse  it  Petty  $  case,  Freem.  Rep. 
do  certain  acts  for  passing  her  inter-  78.   See  Dyer,  221  a,  246  b,  pi.  68. 
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saved  to  them  and  their  heirs,  unto  the  time  they  come  and 
be  of  whole  mind,  so  that  they  or  their  heirs  take  their  said 
actions,  or  their  lawful  entry,  according  to  their  right  and  title, 
within  five  years  next  after  that  they  be  of  whole  mindj  and 
the  same  actions  pursue,  or  other  lawful  entry  take,  accord- 
ing to  the  law:  and  it  is  ordained,  by  the  same  statute,  that 
all  such  persons  as  be  under  the  aforesaid  disabilities,  cr 
not  of  whole  mind  at  the  time  of  the  said  fines  levied  and 
engrossed,  and  by  that  act  before  excepted,  having  any  right 
or  title,  or  cause  of  action,  to  any  of  the  said  lands  and  other 
hereditaments,  that  they  or  their  heirs  inheritable  to  the 
same,  take  their  said  actions  or  lawful  entry,  according  to 
their  right  and  title,  within  five  years  next  afier  they  be  of 
full  age  of  twenty-one  years,  and  of  whole  mind,  and  the 
same  actions  sue,  or  their  lawftd  entry  take  and  pursue,  ac- 
cording to  the  law. 

Though  the  issue  of  a  tenant-in-tail,  who  has  levied  a 
fine,  be  non  compos  mentiSf  yet,  being  privy,  he  is  barred, 
not  coming  within  any  of  the  savings  in  the  statute  (m).  But, 
a  fine  levied  by  the  uncle  of  an  idiot,  of  lands  to  which  the 
latter  was  entitled  in  fee,  was  held  not  to  bar  the  descend- 
ant of  the  uncle  claiming  as  heir  of  the  idiot,  for  his  title  as 
such  heir  was  made  through  the  uncle,  who  levied  the  fine, 
by  way  of  pedigree  only  («). 

If  a  man  of  unsound  mind  makes  a  feoffment  in  fee,  and 
the  feoffee  levies  a  fine,  the  heir  of  the  feofiTor  has  five  years 
from  the  death  of  the  latter,  as  the  person  on  whom  the 
right  first  descended  afler  the  fine  had  been  levied  (o)« 

If  there  are  several  disabilities  existing  in  the  same  per» 
son  at  one  and  the  same  time,  or  there  are  several  disabi- 
lities arising  at  different  periods,  and  one  of  them  succeeds 
the  other  without  any  interval,  the  fine  will  not  run  while 
any  one  of  these  disabilities  continues  (p). 

(m)  3  Rep.  91  a.  Couns.  57,  76;  Shepp.  Toucbst  33. 

(fi)  Edwards  v.  Roger$,  Cro.  Car.  (p)  Stowel  v.  Lord  Zaueh,  Flowd. 

524;    S.  C.    Sir  W.  Jones,  456;  1  375;    Dyer,   133;   Shepp,  Touchat. 

Vent.  418.  32. 

(o)    Plowd.   374;     Shep.    Pract. 
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On  the  words  of  the  statute  of  fines,  and  on  the  unifonn 
conatmction  of  all  the  statutes  of  lunitationi  it  has  heen  de^ 
cided,  that  if  every  disability  of  the  party  be  once  remoTed, 
the  time  must  continue  to  run,  notwithstanding  any  subse- 
quent disability  (9).  And  in  a  case  where  a  fine  was  set  up 
in  order  to  bar  the  phuntaflTs  title^  and  it  appeared  in  eiu 
dence  that  the  person  under  whom  the  lessors  of  the  plain* 
tiff  claimed,  and  to  bar  whom  the  fine  was  set  up,  was  of 
sane  mind  when  the  fine  was  levied,  but  that  he  became  in- 
sane about  two  years  afterwards;  it  was  held,  that  the 
time  continued  to  run  against  him  whilst  he  was  in  that 
state  (r).  But  it  seems  that  a  party,  who  becomes  disabled 
before  the  last  proclamation  of  a  fine,  is  within  the  saving 
ai  the  act  (#)•  In  Dillon  v.  Lemon  (I),  it  was  held  by  the 
Court,  that  the  exception  in  the  first  branch  of  the  4  Hen.  7, 
and  the  proviso  at  the  end  of  it,  were  to  be  taken  together; 
that  being  so  taken,  they  did  not  amount  so  much  to  an  ex- 
ception as  a  saving;  the  true  meaning  of  which  was,  that 
the  rights  of  those  persons  who  were  under  disabilities,  and 
of  their  heirs,  were  saved,  as  long  as  the  disabilities  con* 
tinned,  and  five  years  after,  but  no  longer;  and  that  an  heir 
not  being  himself  disabled,  was  barred,  unless  he  pursued 
his  right  within  the  five  years  after  it  accrued  by  the  death 
of  his  ancestor  dying  under  a  disability. 

Any  person  who  has  capacity  to  take  by  grant,  may  be  a 
conusee  in  a  fine;  and  fines  levied  to  idiots  or  lunatics  are 
valid  (r). 

Idiots  and  lunatics  are  disabled  from  suffering  recoveries, 
as  well  as  from  levying  fines;  though,  if  an  idiot  or  lima- 
tic  suffer  a  common  recovery  in  person,  no  averment  can 
afterwards  be  made  that  he  was  an  idiot  or  lunatic,  for  the 
same  reason,  that  such  averment  is  not  admissible  against 

(3)  DO0  d.  DmrwKr9  v.  JimeM,  4  («)  Stowd  ▼.  Lord  Zwteht  Flowd. 

Term  Rep.  300;  4  Taunt.  829.   See  Z1$ ;  Shepp.  Touchst  31. 

poit.  Chap.  ix.  (0  2  Hen.  Blacket  684. 

(r)  i>oe  d.  (?f^  and  Another  V.  (e)  Shepp.  Touchft  p.  7;    Vin. 

iffiboM,  4  Term  Rep.  306,  note.    See  Abr.  tiU /is^  (D.  9). 
Shepp.  TonchsL  30. 
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a  fine.  But,  if  an  idiot  or  lunatic  be  voudied  by  attorney, 
such  an  averment  would  be  admitted,  upon  the  same  prin- 
ciple, that  an  averment  of  infancy  may  be  made  against  a 
warrant  of  attorney,  acknowledged  by  an  infant,  for  the  purr 
pose  of  suffering  a  common  recovery;  as  the  fact  of  idiocy 
or  lunacy  may  be  tried  by  a  jury,  as  well  as  that  of  in? 
fancy  (to). 

(w)  Beverley*8  case,  4  Rep.  126  b ;  ment  of  an  attorney  by  an  infknt  is 

Cro.  Eliz.  187 ;  Hume  ▼.  Burton,   1  void,  and  tihat  fiict  may  be  tried  by 

Ridg.  P.  C.  16.  a  jury.    If  a  lunatic  levy  a  fine,  or 

The  effect  of  fines  and  recoveries  in  person  suffer  a  recovery,  such  fine 

by  lunatics  attracted  the  attention  or  recoveiy  is  of  itself  considered 

of  the  commissioners  appointed  to  conclusive  evidence  of  his  capacity, 

inquire  into  the  law  of  England  re-  and,  therefore,  cannot  be  avoided, 

specting  real  property;  who  made  "  If  a  lunatic  suffer  a  recovery  by 

the  following  observations  upon  the  attorney,  the  recovery  may  be  avoid- 

subject: —  ed  for  the  same  reason    as  stated 

"  Courts  of  justice  attach  so  much  with  regard  to  an  infant  In  eveiy 
importance  to  the  records  of  their  case,  in  which  an  infant  or  lunatic 
proceedings,  that  they  will  not  allow  levies  a  fine,  or,  in  person,  suffers  a 
any  averment  or  evidence  to  contra-  recovery,  the  fine  or  recovery  is 
diet  them.  Although  this  principle  primik  fade  evidence  of  his  capa* 
may  be  periectly  correct  in  real  ad*  city,  by  deed,  to  declare  the  usA  of 
versary  suits,  yet  its  application  to  it ;  because  it  is  held,  that  the  fine 
fines  and  recoveries,  which  are  now  or  recoveiy  is  conclusive  as  to  the 
regarded  by  the  Courts  as  common  lunatic;  and  also  as  to  the  infant,  in 
assurances,  has,  as  we  shall  proceed  case  he  should  not  avafl  hnnself  of 
to  shew,  produced  a  strange  ano-  the  term  given  bim  for  avoiding  it. 
maly,  by  rendering  them  conclusive.  If  a  recovery  should  be  suffered, 
so  far  as  respects  the  capacity  of  par-  either  in  person  or  by  attorney,  by 
ties,  where  other  common  assturances  an  infimt  or  lunatic,  tenant-in-tail 
would  not  be  so.  If  an  infant  levy  in  possession,  who  should  make  the 
a  fine,  or  in  person  suffer  a  recovery,  tenant  to  the  pracipe  by  any  other 
such  fine  or  recovery  is  conelusive  deed  than  a  feoffment,  with  livery  of 
on  all  persons,  unless  avoided  during  seisin  in  person;  in  that  case,  the 
his  minority,  ^pon  inspection  of  his  deed,  being  the  principal,  would,  if 
person  by  the  Judges,  or  unless  his  the  fitct  of  the  infiincy  or  lunacy  of 
minority  be  found  by  the  inspection  the  party  were  found  by  a  jury,  be 
of  his  person  by  the  Judges,  and  re-  void;  and  the  recovery,  being  the  ac- 
corded before  he  attains  twenty-one.  eessary,  would  be  set  aside,  on  the 

"  If  an  infant  suffer  a  recovery  by  ground  of  there  being  no  tenant  to 

attorney,  it  may  be  avoided,  either  theprtfctp«.  So  that  the  recovery,  al- 

during    his  minority,    or  after  he  though  it  could  not  be  directly  quee- 

comes  of  age ;  because  the  appoint-  tioned,  might  be  indirectly  avoided 
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Atebougli  DO  avennent  of  idiocy  or  lunacy  can  be  made 
against  a  recovery,  where  the  parties  appear  in  ferwrn,  yet 
erid^ice  of  weakness  of  understanding  has  been  admitted 
to  invalidate  a  deed  to  make  a  tenant  to  the  prmdpe  for 
suflfering  a  common  recovery:  and  the  recovery  has  in  that 
way  been  set  aside  (x). 

And  although  an  averment  of  idiocy  may  be  made  against 
a  vouchee  who  appears  by  attomeyi  yet  neither  an  inquisi- 
tion finding  that  a  vouchee  was  not  an  idiot,  or  of  unsound 
memory;  nor  the  caption  of  a  warrant  of  attorney  to  suffer 
a  common  recovery,  appearing  upon  record  to  have  been 
taken  by  the  Chief  Justice  of  the  Common  Pleas  out  of 
Court;  nor  a  fine  acknowledged  before  the  same  Chief. 
Justice  on  the  same  day  with  the  warrant  of  attorney,  for 
the  purpose  of  making  a  tenant  to  the  prtBcipe,  are  condu* 
sive  evidence  of  the  sanity  and  capacity  of  the  vouchee  (y). 
There  is  an  essential  difference  between  the  caption  of  a 

by  invalidating  the  deed  for  making  be  considered  as  haying,  on  one  and 

the  tenant  to  the  prmdpe.    Bat,  if  the  same  day,  sufBcient  sense  to  suf- 

the  tenant  to  thepr«e^  were  made  fer  a  recovery,  but  not  to  execute  a 

by  a  fine,  and  a  deed  declaring  the  deed. 

use  to  the  tenant,  or  by  a  feoflSnent,  "  The  Court  may  be  imposed  upon, 

with  livery  of  seisin  in  person,  the  and  instances  of  such  imposition  are 

recovery  could    not   be    set   aside  to  be  found  in  our  Law  Reports,  and 

for  want  ofa  good  tenant  to  the prir-  occasionally  occur  in  practice;  and 

qpe,  although  the  fine,  in  case  of  the  there  is  no  redress,  unless  equity 

infant,  or  the  feofifanent,  in  the  case  can  interfere  on  the  ground  of  firaud." 

of  the  infant  or  lunatic,  should  be  —First  Report  of  Commissioners  on 

avoided.  If  a  recovery  should  be  suf-  the  Law  of  Real  Property,  ordered  by 

fered  by  a  lunatic  in  person,   evi-  the  House  of  Commons  to  be  print- 

dence  would  not  be  admitted  to  shew  ed,  19  May,  1829,  pp.  27, 28. 

his  incapadty.     But,  if  he  should  A  bill  is  now  before  Parliament^ 

make  the  tenant  to  the  prwdpe  by  which  propoaes  to  abolish  fines  and 

deed  alone,  and  not  by  fine   and  recoveries,   and  to  substitute  deeds 

deed  declaring  the  use  tb  the  tenant,  of  conveyance,  which  are  to  have 

evidence  would  be  admitted  to  shew  the  same  effect, 

his  incapacity  to  execute  the  deed,  (x)  Wentworth  v.  Cholmley^  cited 

though  it  may  have  been  executed  3  Atk.313;  1  Ridg.  P.  C.p.  549. 

on  the  same  day  on  which  he  ap-  (y)  Hume  v.  Bvrton,  1  Ridg.  P.C. 

peared  in  Court,  so  that  he  would  204. 
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fine  and  a  warrant  of  attorney  for  sufiering  a  recorery;  in 
the  fomiery  the  law  requires  a  previous  examination  into  the 
age,  condition,  and  mental  capacifcy,  but  no  examination  ia 
by  law  required  previously  to  the  caption  of  the  warrant,  al- 
though in  practice  it  is  done ;  but  the  warrant  of  attorney  ia 
the  act  of  the  party,  a  matter  in  pais,  and  triable  by  a 

Where  a  vouchee  had  executed  a  warrant  of  attor* 
ney  whilst  sane,  but,  before  the  passing  of  the  recovery, 
his  intellects  became  impaired,  the  Court  would  not  allow 
the  lecovery  to  pass;  for,  if  the  vouchee  had  been  restored 
to  his  reason,  he  might  have  revoked  such  warrant  before 
the  passing  of  the  recovery  (a).  But,  if  one  of  several 
vouchees  becomes  insane,  after  having  executed  a  joint 
warrant  of  attorney,  but  before  the  perfecting  of  the  reco- 
very, it  may  pass  as  to  all  the  parties  except  the  lunatic  (&)• 

Recognizances  and  statutes  entered  into  by  a  non  com^ 
poSi  being  matters  of  record,  and  equivalent  to  judgments 
of  the  superior  Courts,  can  be  avoided  neither  by  the  par- 
ties nor  their  heirs,  executors,  or  administrators  (c). 

The  statute  of  the  10  &  11  Will.  3,  c.  14,  after  reciting 
that  theretofore  fines,  common  recoveries,  and  ancient  judg- 
ments, were  reversible  at  any  time  without  limitation,  for 
error,  enacted,  that  no  fine,  or  common  recovery,  nor  any 
judgment  in  any  real  or  personal  action,  should  thereafter 
be  reversed  or  avoided  for  any  error  or  defect  therein,  un- 
less the  writ  of  error,  or  suit  for  the  reversing  such  fine,  re* 
covery,  or  judgment,  be  commenced  or  brought  and  pro* 
secuted  with  effect  within  twenty  years  aftier  such  fine 
levied,  or  such  recovery  suffered,  or  judgment  signed  or 
entered  of  record.  This  statute  contains  the  proviso,  **  that, 
''  if  any  person  who  shall  be  entitled  to  any  such  writ  of  er- 
ror as  aforesaid,  shall,  at  the  time  of  such  title  accrued,  be 

(z)  Thompson  y.  Leach,  1  Lord  {b)  Vale  and  Others,  Vouchees,  5 

Raym.  313 ;  Stokes  v.  OUver,  5  Mod.  Bing.  76;  S.  C.  2  Moore  &  Payne, 

209 ;  £x  parte  EoberU,  3  Atk.  308;  264. 

Hume  V.  Burtott,  1  Ridg.  P.  C.  16.  (c)  Perk.  &  24;  4  Rep.  124 a;  10 

(a)    Walcott,  Vouchee,   11  J.  B.  Rep.  42  h;   2  Inst.  483 ;  Bac  Abr. 

Moore,  307;  S.  C.  3  Bing.  423.  See  tit  "  Idiot  and  Lun."(F). 
1  Burr.  410. 
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within  the  age  of  twenty-one  years,  or  eoTert»  nam  compos 
meniUt  imprisoned,  or  beyond  seas,  that  then  such  person, 
his  or  her  heirs,  executors,  or  administrators  (notwithstand* 
ing  the  said  twenty  years  expired)  shall  and  may  bring  his, 
her,  or  their  writ  of  error  for  the  reversing  any  such  fine, 
reeorery,  or  judgment,  as  he,  she,  or  they  might  have  done 
in  case  that  act  had  not  been  made,  so  as  the  same  be  done 
within  five  yean  after  his  or  her  full  age,  discoTerture, 
coming  of  cottnd  mind,  enlargement  out  of  prison,  or  re- 
turning from  beyond  the  seas,  or  death,  but  not  afterwards 
or  otherwise.''  It  has  been  held,  under  this  statute,  that  a 
writ  of  error  cannot  be  brought  by  the  rerersioner  after 
twenty  years,  although  his  title  had  not  previously  ac- 
crued (d)» 

Persons  bom  deaf  and  dumb  will  be  allowed  to  levy  finea 
and  sufier  recoveries,  if,  upon  examination  by  the  Judges, 
it  appears  that  they  possess  sufficient  sense  to  understand 
the  nature  and  effect  of  such  assurances ;  and  persons  so 
a£fected  may  also  enter  into  other  contracts  (e). 

Although,  if  an  idiot  or  lunatic  has  by  any  neglect  or  con- 
trivance been  permitted  to  levy  a  fine,  bis  declaration  of  the 
uses  thereof  will  be  good  at  law  so  long  as  the  fine  remains 
in  force ;  and,  if  the  fine  is  never  reversed,  his  declaration 
of  the  uses  will  be  binding  and  conclusive  on  him  and  hia 
heirs  for  ever:  yet,  as  the  Court  of  Chancery  has,  in  many 
instances,  compelled  persons  who  have  obtained  estates 
under  a  fine  in  a  fraudulent  manner,  to  reconvey  them 
to  those  who  were  really  entitled,  so  that  Court  will  inter- 
pose its  authority  in  cases  of  this  kind,  and  not  suffer  the 
declaration  of  uses  <^  a  fine  levied  by  an  idiot,  or  lunatic, 
to  bar  his  heirs,  as  no  species  of  fraud  can  be  more  evident 
than  that  of  obtaining  a  conveyance  from  a  person  of  this 
description. 

Thus,  where  a  party  had  been  found  by  two  inquisitions 
a  lunatic  without  any  lucid  interval,  and  the  defendant  had 
obtained  a  mortgage,  and  at  last  an  absolute  conveyance 

(d)  lAo^  V.  FmighaH,  2  Str.  Abr.  tit  "  Fine,"  (D.  10.}' pi.  9,  10 ; 
1257.  GrijfiHY.  FerrerSf  BaniM,  19;  Keys 

(e)  £itiot*s  case,  Carter,  53;  Vin.    v.  Btdlf  Id.  23. 
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at  a  great  undervalue,  by  deeds,  fines,  and  recoveries.  The 
Court  set  aside  the  purchase,  and  decreed  that  the  de- 
fendant should  be  allowed  what  he  should  prove  had  been 
paid  by  him  for  the  use  of  the  lunatic  (/). 

Where  fines  and  recoveries  have  been  obtained  by  fraud 
and  circumvention  from  idiots  or  lunatics,  the  party  taking 
the  benefit  of  them  wiU  be  compelled  to  reconvey  to  them  (g), 
or  to  their  heirs  (A),  on  payment  of  the  consideration  really 
advanced.  And  a  settlement  by  recovery  obtained  from  a 
person  deaf  and  dumb  by  his  uncle  who  took  an  interest 
under  it,  was  set  aside,  although  reasonable  in  itself,  the 
party  conveying  not  having  had  the  assistance  of  an  able 
and  faithful  relation  (t). 

In  another  case,  the  Court  relieved  against  a  fine  levied 
upon  a  possession  obtained  under  a  forged  deed  {k).  And 
Lord  Hardwicke  observed,  though  a  fine  has  been  levied, 
yet,  if  it  has  been  under  circumstances  of  fraud,  the  Court 
ought  to  prevent  the  stealing  away  an  estate  in  that  man- 
ner (/)• 

Where  the  Court  entertains  a  doubt  as  to  the  capacity  of 
a  party  at  the  time  a  fine  was  levied  or  recovery  suffered, 
an  issue  will  be  directed  to  try  that  fact.  Thus,  where  a 
lunatic  settled  his  property  on  himself  and  his  family  by 
deed,  fine,  and  recoyery,  and  a  bill  was  filed  for  relief  against 
the  settlement,  and  the  evidence  as  to  capacity  was  not 
satisfactory;  the  Court  directed  an  issue  to  try  whether  the 
grantor  was  a  lunatic  at  the  time  of  the  execution  of  the 
settlement,  and  whether  with  lucid  intervals;  and,  if  so, 
whether  the  settlement  was  made  in  a  lucid  interval  (m). 

In  a  recent  case,  it  appeared,  that,  by  a  marriage  settle- 
ment made  in  the  year  1776,  estates  were  conveyed  and  set- 
tled to  the  use  of  the  father  and  mother  of  the  lunatic,  for 

(/)     Addison   v.    Dmnon  and        (k)  Carlwright  v.  PuUney,  2  Atk. 

Others,  2  Vem.  678.  381. 

Of)  Welly  V.   Wflhy,  Toth.  164 ;        (Q  Baker  v.  Pritchard,  alias  Ho- 

Wright  v.  Booth,  Id.  166.  sier,  2  Atk.  381. 

(h)  CoUhy  V.  Smithy  1  Vern.  265.        (m)  Clerk  v.  Richardt  and  Ano- 

(f)  Ferree  v.  Ferres,  2  £q.  Cas.    ther,  2  Vera.  412. 
Abr.  695. 
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their  lives  and  the  life  of  the  suryivor,  with  remainder  to 
their  first  and  other  sons  in  tail  general,  with  remainder 
to  their  first  and  other  daughters  in  tail  general,  with  re- 
mainders over.  There  was  issue  of  the  marriage,  one  son» 
the  lunatic,  and  a  daughter,  who  afterwards  married  and 
was  the  mother  of  the  plaintiff.  The  father  survived  his 
wife  and  married  again,  and  died  in  1815,  leaving  the  de- 
fendant, his  son.  The  lunatic  died  intestate  and  without  is- 
sue on  the  S8  May,  1828.  The  defendant  claimed  to  be  en- 
titled to  the  estate  under  indentures  of  lease  and  release, 
dated  Aug.  1801,  from  the  lunatic,  and  a  recovery  suffered 
by  him  in  pursuance  thereof.  A  bill  was  filed  by  the  grand- 
son, charging  that  such  indentures  of  lease  and  release  and 
recovery  were  altogether  fraudulent  and  void,  and  ought  to 
be  set  aside,  for  that  the  lunatic,  who  was  tenant  in  tail  of 
the  estate,  was  of  such  weak  and  imbecile  mind  and  under- 
standing, that  he  was  by  law  incapable  of  being  a  par^  to 
such  indentures  or  recovery,  and  that  he  was  induced  to 
become  a  party  thereto  by  fraud,  duress,  and  imposition ; 
and,  as  evidence  of  such  weakness  and  imbecility  of  mind, 
the  plaintiff  charged  that  the  liuiatic  from  his  birth  was  an 
idiot,  or  so  nearly  so  that  he  never  could  count  20«.  cor- 
rectly, and  never  had  any  idea  of  the  value  of  property,  and 
was  wholly  incapable  of  understanding  the  nature  of  his 
rights  to  the  said  estates,  or  the  nature  and  effect  of  the  in- 
dentures and  recovery;  and  that  the  said  lunatic  was  frau- 
dulently  and  improperly  made  a  party  to  the  said  reco- 
very. The  bin  prayed  that  the  plaintiff  might  be  declar- 
ed entitled  to  the  estate  and  the  rents  thereof  from  the 
death  of  the  lunatic,  and  that  the  defendant  might  be  de- 
creed to  deliver  up  possession,  and  to  account  for  such  rents, 
or  that  an  issue  might  be  directed  to  try  the  title  to  the 
estate,  and  the  defendant  restrained  from  setting  up  any 
outstanding  legal  estate  upon  the  trial  of  such  issue  (a). 

The  defendant  contended  that  the  rights  of  the  luna- 
tic, as  tenant  in  tail,  were  barred  by  the  said  indentures 
and  recovery,  and  that  he  was  perfectly  of  sane  mind»  and 

(n)  JWU9  V.  BoberU,  18  June,  1830,  Reg.  Lib.  A.  1829,  fol.  2147. 
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of  good  understanding,  and  that  be  was  capable  to  count 
SOf •  correctly,  and  that  he  always  bad  an  idea  of  the  J?alue 
of  property,  and  had  generally  speaking  a  competent  know- 
ledge thereof;  and  denied  that  he  was  wholly  or  in  any  de* 
gree  incapable  of  understanding  the  nature  of  bis  right  to  the 
said  estate,  or  the  nature  and  effect  of  the  said  indentures 
and  recovery;  and  that  as  such  indentures  and  recovery 
were  executed  and  suffered  more  than  twenty  years  ago,  the 
defendant  submitted,  that,  after  such  length  of  time,  the 
plaintiff  should  not  be  aided  by  a  Court  of  Equity — ^The 
Vice  Chancellor  directed  the  following  issue — Whether,  at 
the  time  of  suffering  the  recovery  in  question,  and  also  at 
the  time  of  executing  the  indentures  of  leaae  and  release,  the 
lunatic  was  incompetent  to  understand  their  nature  and  ef- 
fect.   At  the  trial  of  such  issue,  the  jury  found,  that,  at  the 
time  of  suffering  the  said  recovery,  and  executing  the  said 
indentures  of  lease  and  release,  the  lunatic  was  incompetent 
to  understand  the  nature  and  effect  of  the  same.    The  cause 
having  come  on  for  fiirther  directions,  the  Master  of  the  Rolls 
decreed  that  the  said  indentures  of  lease  and  release,  and  the 
common  recovery  suffered  in  pursuance  thereof,  were  fraudu- 
lent and  void ;  and  that  (he  plaintiff  was  entitled  to  the  estate 
and  premises  in  the  pleadings  mentioned,  and  to  the  rents 
and  profits  thereof  from  the  death  of  the  lunatic,  aa  the  te- 
nant in  tail,  under  the  limitationa  of  the  settlement;  and 
diat  the  defendant  should  deliver  up  to  the  plaintiff  the  poe- 
session  of  the  estate,  and  all  the  title  deeds  in  his  posses- 
sion or  power  relating  thereto:  and  it  was  referred  to  the 
Master  to  take  an  account  of  the  rents  of  the  estate  since  the 
death  of  the  lunatic,  which  had  been  received  by  the  de^ 
fendant,  or  for  his  use.    And,  if  it  should  appear  that  the  de- 
fendant had  been  in  the  occupation  of  the  premises,  or 
any  part  thereof,  during  the  whole  or  any  part  of  such 
time,  the  Master  was  to  set  an  annual  value  by  way  of 
rent  on  the  said  premises  during  the  time  that  the  ^aid  de- 
fendant had  been  so  in  possession.     And  it  was  ordered 
that  the  said  defendant  should  pay  unto  the  plailitiff  what 
the  sdd  Master  should  find  due  in  respect  of  such  rents  as 
he  should  direct;  and  the  defendant  was  ordered  to  pay 


THB  X8TATBS  OF  LVNATIC8,  255 

imto  the  pbiDtiff  hb  costs  of  tbe  suit,  to  be  taxed  by  the 
Master  (o). 


SECTION  U. 

QfAliemdum  by  Deed. 

EVERY  alienation  and  contract  affecting  the  rights  of 
a  party  ought  to  be  perfonned  with  sound  judgment,  and 
the  acts  of  the  will  which  are  expressed  in  certain  instruments 
made  for  evidencing  intention,  must  be  understood  to  be 
those  of  a  mind  endued  with  sufficient  reason  to  understand 
their  nature  and  effect,  otherwise,  they  are  either  absolutely 
Toid  or  voidable  only  {p). 

The  feoffment  of  an  idiot  or  lunatic  in  person  is  not  void, 
but  voidable  {q)\  but  it  cannot  be  avoided  by  the  party  him- 
self on  his  recovery,  and  the  reason  given  in  the  books  is, 
because  no  man  is  permitted  by  law  to  disable  himself  (r). 

The  reason  why  feofiments  of  infants  and  persons  non 
compotes  mentis  are  voidable  only,  proceeds  from  the  so- 
lemnity of  livery  of  seisin,  which  was  anciently  transacted 
coram  paribus  curtis,  who  signed  their  attestation  to  the 
same^  which  the  law  presumed  they  would  not  have  done, 
had  the  incapacity  of  the  party  been  apparent  (#). 

(o)  JomeM  V.  BobertM,  Reg.  Lib.  A.  Furiotui  auitm  stipuiari  nan  potest, 

1830,  fol.  397.  nee  aliquod  negotium  agere,  quia  non 

(j>}  The  law  of  England,  upon  tliii  inteUigit  quid  agit.    Eodem  moJo, 

nilject,  seems  to  hare  been  nearly  nee  in/am,  vel  qui  infanti  projnmue 

ttie  same  in  like  time  of  our  earliest  est,  et  qui  wmUum  a  furioso  mon  db* 

legal   writers,    as    at    the    present  tat,  nisi  hoc  fiai  ad  commodum  suum 

day.     QeneraUter   tamen  tenendum  et  cum  tutoris  authoriiate.    Bract. 

est,  quod  muius  donationem  facere  LiK  3,  c.  2,  s.  8 ;  Fleta,  Lib.  2,  c« 

jioi»  potest,  qtda  donationi  consentire  56,  s.  19. 

HON  potesi;  ncut  nee  furioeus,  nee       (q)   2  Roll.  Abr.  2,  (E.)  pL  3; 

msaie  captus,  nisi  luddis  gaudeat  inr  Shepp.  Touchst  204. 
tervalUs.  CoweU's  Instit  Juris.  Angl.        (r)  Litt  ss.  405,  406;   Co.  Litt 

Lib.  2,  tit  7,  s.  4;  Fleta,  Lib.  3,  c.  3,  247.  b.;  4  Rep.  126, 127. 
s.  10;  Mbrrour  of  Justices,  c.  2,8. 27.       (t)   JTiompson  v.  Leech,  Carth. 
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If  a  man,  when  of  sane  memory,  makes  a  feofiment  with 
power  of  attorney  to  deliver  seisin,  which  is  delivered  by  the 
attorney  after  the  feoffor  has  become  non  compos  mentis^  it 
is  good,  having  relation  to  the  time  when  the  authority  was 
given  (t).  But,  if  a  lunatic  makes  a  feofiment  with  letter  of 
attorney,  and  livery  is  made  after  he  has  recovered  his  un- 
derstanding, but  without  his  further  assent,  the  feoffinent 
is  void  (fi). 

It  has  been  said  that  an  exchange  made  between  a  man 
of  unsound  mind  and  another  person,  is  not  void  but  void- 
able, and  that  it  is  good  against  the  former,  although  his 
heir  may  avoid  or  confirm  it  at  his  election  (r).  But,  whe- 
ther such  a  transaction  be  void  or  voidable  only  must,  it 
should  seem,  depend  upon  the  nature  of  the  deed  by  which 
it  has  been  effected. 

By  the  common  law  a  writ  lay  for  compelling  a  partition 
of  lands  belonging  to  coparceners,  and  by  the  statutes  SI 
Hen.  8,  c.  1,  and  S2  Hen.  8,  c.  32,  the  same  remedy  was 
extended  to  joint-tenants  and  tenants  in  common.  It  is 
said,  that,  if  parceners  of  ^onsane  memory  make  par- 
tition, unless  it  be  equal,  it  shall  only  bind  the  parties 
themselves,  but  not  their  issue;  and  the  reason  given  is 
the  same  as  that  why  all  other  contracts  bind  them,  rtar. 
because  no  man  is  admitted  to  stultify  himself;  but  the  is- 
sue may  avoid  such  partition  for  the  same  reason  as  all  other 
contracts  made  by  such  ancestors  during  their  insanity,  as 
they  may  be  admitted  to  shew  the  incapacity  of  their  ances- 
tors for  avoiding  all  acts  done  by  them  during  that  time  (lo). 
By  statute  8  &  9  Wm.  3,  c.  SI  (a;),  an  easier  method  of  carry- 
ing on  the  proceedings  in  a  writ  of  partition  of  lands  held  ei- 
ther in  joint-tenancy,  coparcenary,  or  in  common,  than  was 

435;  S.  C.  2  Salk.  427;  3  Mod.  301;  Exchange  9;   See  Perk.  c.  4,  s.  198. 

Comb.  468;  3  Lev.  284;  Show.  P.  C.  Co.  Litt.  51,  b. 

152.  (w)  Co.  Litt  166.  a.;  4  Rep.  125; 

(t)  Jenningt  v.  Bragy,  Cro.  Elis.  Bac.  Abr.  tit.  '<  Idioto  and  Lun."  (F.) 

446;  Perk.  c.  1,  s.  22.  («)  This  statute  was  made  perpe- 

(flf)  Perk.  c.  1,  8.  23;  2  Roll.  Abr.  tual  by  3  &  4  Anne,  c.  18,  s.  2.    See 

2,  (E.)  pi.  5.  41  Geo.  3,  c.  109,  s.  16;  ante,  p. 

(v)    Shepp.  Touchst.   291;    Bro.  186. 
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used  at  the  common  law,  is  chalked  out  and  provided.  By 
the  second  section  of  that  act  it  is  deckured,  that  if  the  ten- 
ant or  other  person^  against  whom  judgment  on  a  partition 
shall  have  been  ^ven,  shall  be  non  sana  memarug,  then  such 
person  may,  within  one  year  after  the  removal  of  his  inabil- 
ity, shew  cause  on  motion  against  such  judgment,  and  the 
Court  may  award  a  new  partition.  But  resort  is  now  seldom 
had  to  the  common  law  mode  of  compelling  partitions  of 
land,  but  they  are  effected  by  means  of  a  bill  in  equity  (y). 

The  release,  surrender,  letter  of  attorney  to  give  livery, 
warranty,  or  any  other  deed  or  writing  obligatory,  though 
it  is  said,  that,  at  law,  they  bind  the  nan  eampoi,  are  mere 
nuUUies  with  respect  to  others,  and  diflfer  from  a  feoffment 
in  person,  which  is  a  matter  of  greater  solemnity.  There- 
fore, where  a  non  compos,  (being  tenant  for  life,  remainder 
to  his  first  and  other  sons,  with  remainder  over),  did  by 
deed,  before  the  birth  of  any  son,  surrender  to  the  remainder- 
man, with  the  intent  to  destroy  the  contingent  remainders, 
and  died  leaving  issue  a  son,  it  was  held  that  the  surrender 
was  void  ab  iniiiOf  and  not  barely  voidable;  for,  had  the 
surrender  been  voidable  only,  yet,  if  at  any  time  it  had  been 
effectual  to  merge  the  estate  for  life  before  the  birth  of  the 
son,  it  could  not  have  been  revived  again  by  any  act  ex  post 
facto;  and  that,  the  surrender  being  void  ab  initio,  the  son, 
though  he  did  not  claim  as  heir,  but  by  way  of  remainder, 
might  take  advantage  of  it;  and  in  this  case  a  distinction  was 
established  between  a  feoffment  with  livery  propriis  manibus 
of  a  non  compos,  and  his  bare  execution  of  a  deed  by  seal- 
ing and  delivering,  as  in  cases  of  surrenders,  grants,  releases, 
&c.,  the  former  being  voidable,  the  latter  absolutely  void 
ab  initio  as  to  third  parties  («). 

It  has  been  decided  in  a  recent  case,  that  a  man,  by  bare 
execution  of  an  instrument,  does  not  make  it  his  deed,  if,  at 

(y)  2yes.jun.  125;    Cruise  Dig.  284;  2  Vent  198;  Show.  Pari.  Cas. 

2  VoL  547;  Mitf.  Fl.  pp.  119,  120,  152.     See  Perk.  b.  21;    Bryd.  46; 

122,  123,  4th  ed.  Noy's  Maxims,  p.  145,  Bythewood'a 

(x)    Thomp9on  ▼.  Leach,  Carth.  ed.;  Bac.  Abr.  tit. "  Idiots  and  Lun/' 

435 ;  .9.  C.  2  Salk.  427 ;  3  Mod.  301 ;  (F). 
12  Mod.  173;    Comb.  468;  3  Lev. 

s 
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the  time^  he  was  so  weak  in  mind  as  to  be  incapable  of  un- 
derstanding it,  if  explained  to  him,  although  be  might  not 
&11  within  the  strict  legal  definition  of  an  idiot. 

In  an  action  of  ejectmenti  tht  title  of  the  lessor  of  thb 
plaintiff  was,  under  a  remainder  in  tail,  liinited  by  a  deed, 
dated  the  10th  July,  1762.  The  title  of  the  defendant  de- 
pended upon  a  fine  levied,  and  a  recovery  suffered,  by  one 
John  Shenton  Ball,  (who  held  the  first  estate  tail  under  the 
deed  of  176:^),  and  a  deed,  exebuted  by  him  iii  October, 
1785,  leading  the  uses  of  the  fine  and  recovery,  in  which 
recovery  he  was  vouched  and  appeared  by  attorney*  The 
sole  question  between  the  parties  was,  whether  the  deed  of 
1785  was,  or  was  not,  valid  at  law,  as  the  deed  of  J.  S.  BalL 
Witnesses  on  the  part  of  the  plaintiff  deposed  that  he,  at 
the  time  of  his  executing  such  deed,  was  not,  in  their  opin- 
ion, competent  to  execute  the  same;  and  further  deposed  to 
his  acts  and  conduct  as  evidencing  hid  hiental  inbapacity« 
Witnesses  for  the  defendant  swore,  that,  in  their  opinion, 
J.  S.  Ball,  at  the  time  of  the  execution  of  the  deed^ 
was  competent  to  execute  it,  and  further  deposed  to  hia 
acts  and  conduct  evidencing  his  mental  capacity';  ahd  that 
he  was  certainly  not  an  idioL  It  was  admitted  by  both 
parties,  that  the  alleged  incapacity  of  J.  S.  Bdll  did  not 
arise  from  lunacy,  ho  evidence  of  his  lunacy  having  ever  been 
given.  The  learned  Judge,  in  charging  the  jury^  told  thenu 
*'  that  the  question  for  thehi  to  try  was,  whether  J.  S.  Ball 
was  a  person  of  sound  mind  or  not;  and  that,  td  cdnstitute 
such  unsoundness  of  mind  as  would  avoid  a  deed  at  law^ 
the  person  executing  such  deed  must  be  incapable  of  un- 
derstanding and  acting  in  the  oMinary  afiairs  of  life;  that  it 
was  not  necessary  that  he  should  be  without  a  glimmering 
of  reason,  but  that  it  was  sufficient  if  he  Was  incapable  of 
understanding  his  own  ordinary  concerns;  that,  as  one  test 
of  such  incapacity,  the  jury  were  at  liberty  to  consider, 
whether  he  was  capable  of  understanding  what  he  did,  by 
executing  the  deed  in  questi(>n,  when  its  general  import  was 
explained  to  him/' — On  the  part  of  the  defendant,  a  bill  of 
exceptions  was  taken  to  this  charge,  the  defendant's  coun- 
sel insisting,  that,  in  order  to  avoid  the  said  deed  at  law,  the 
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unsoundness  of  the  mind  of  J.  S.  Ball  must  amount  to  that 
degree  of  unsoundness  which  constituted  idiocy,  according 
to  the  strict  legal  definition  of  an  idiot.  Upon  the  argur 
ment  of  the  bill  of  exceptions,  it  was  held,  that  the  charge 
of  the  Judge  was  right,  and  that  a  man,  by  putting  his  seal 
to  an  instrument,  does  not  make  it  his  deed,  if,  at  the  time, 
he  was  so  weak  in  mind  as  to  be  incapable  of  understandii^ 
it,  if  explained  to  him,  although  he  might  not  fall  within 
the  strict  legal  definition  of  an  idiot  (a). 

It  was  observed  by  Chief  Justice  Bushes  in  the  case  last 
dted — ^*  There  does  not  seem  to  be  in  principle  any  foun- 
dation for  the  assertion,  that  the  perpetual  infirmity  of  mind 
which  constitutes  idiocy  is  the  only  incompetence  by  which 
a  deed  can  be  avoided  at  law,  in  a  case  in  which  neither  lu- 
nacy, or  drunkenness,  or  a  sudden  visitation  of  God,  are 
alleged  as  the  causes  of  incompetence.  On  the  contrary, 
the  proceedings  in  Chancery  fiimiBb  an  analogy,  which 
points  to  a  different  conclusion;  and  when  the  law  as  to 
lucid  intervals  is  considered,  and  when  we  recollect  that  a 
plea  of  non  est  /actum  is  supported  by  shewing  that  the 
party  was  blind  (6)  or  illiterate,  and  that  the  deed  was  mis- 
read to  him  (c),  or  that  he  was  so  drunk  as  not  to  know 
what  he  did,  the  principle  would  rather  seem  to  be,  that  in- 
capadty  at  the  time  to  understand  the  act  is  the  criterion 
of  unsoundness  of  mind  upon  such  a  plea,  and  not  the  per^ 
petual  infirmity  of  mind  described  in  the  strict  legal  defini- 
tion of  an  idiot  (<Q«*'  A  writ  of  error  was  brought  in  the  last 
case  to  the  Court  of  Exchequer  Chamber  in  Ireland,  and 
the  twelve  Judges  were  equally  divided  on  the  bill  of  ex- 
ceptions; and,  on  appeal  to  the  House  of  Lords,  the  judg- 
ment of  the  Court  below  was  affirmed  (e). 

In  one  case,  where  a  deed  contained  false  recitals  and 
erasures,  and  it  appeared  by  evidence  in  the  cause,  that, 

(a)    Mannin  d.  BaU  v.  BaU,   1  tit.  «  Fait "  (B.  2). 

Smith  &  Batty,  183.  (d)  I  Smith  &  Batty,  198. 

(6)  2  Rep.  3 ;  12  Rep.  89.  (e)  BaU  v.  Mannin,  1  Dow's  P.  C. 

(c)  2  Rep.  9;  1  And.  129-;  Relw.  NewSer.  p.  380;  S.  C.  SBligh,  New 

Rep.  70  b ;  1  Sid.  312.  See  Skinner,  Ser.  1;  1  Smith  &  Batty,  454. 
159,  pi.  6;  2  Atk.  327;  Com.  Dig. 

s  2 
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before  the  date  of  such  deed,  the  grantor  was  of  a  weak 
constitution,  and  subject  to  a  malady  which  clouded  his  in- 
tellectual faculties,  and  that  he  was  a  man  of  very  improvi- 
dent habits,  the  Court  of  Chancery  in  Ireland  would  not 
act  on  the  deed,  without  first  sending  it  to  a  jury  (/*). 

The  acts  of  limatics  during  their  lucid  intervals  bind 
them  (g).  Deeds  ^executed  by  lunatics  during  their  lucid 
intervals  are  valid;  but  it  will  be  incumbent  upon  the  party 
claiming  under  such  deeds,  to  prove  that  they  were  exe- 
cuted during  a  lucid  interval  (A).  A  deed  executed  by  a 
party,  whilst  under  confinement  in  a  lunatic  asylum,  has 
been  held  good.  Lord  Chancellor  Eldan  mentioned  the 
case  of  a  gentleman,  who,  being  confined  in  a  lunatic  asylum, 
had  a  lucid  interval,  and  made  a  disposition  of  his  property 
by  deed,  which  was  exactly  that  which  he  ought  to  have 
made,  having  regard  to  the  circumstance  that  he  had  before 
provided  for  some,  and  not  for  other  members  of  his  family ; 
and  that  which  he,  before  his  insanity,  communicated  to  a 
friend,  he  intended  to  make;  and  he  did  it  under  a  sense 
of  his  situation,  and  the  impression  that  no  time  was  to  be 
lost,  and  to  protect  himself  against  a  relapse.  The  deed 
executed  under  such  circumstances  was  held  good  (t). 

The  Court  of  Chancery  generally  directs  an  issue  to  try 
whether  a  particular  deed  or  contract  was  executed  during 
a  lucid  interval,  when  that  is  the  point  in  issue  {k). 

It  has  been  already  shewn  (/),  that  an  inquisition  of  lunacy 
is  not  conclusive  as  to  third  parties  claiming  under  instru- 
ments previously  executed  by  the  lunatic,  and  the  King,  be- 
fore the  inquisition,  cannot  avoid  the  alienation  of  an  idiot 
or  lunatic;  but  afterwards  a  scire  facias  may  be  sued  out 
at  the  suit  of  the  Crown  against  the  person  in  possession, 

(/)  Burke  V.  O'MaUey,   1  Beat-  (i)  5  Dow,  P.  C.  23e. 

ty,  96.  (k)  AUomey-Oeneral   v.   Pam^ 

(sO  4  Rep.  25  a,    Seepoit,  Chap,  ther,  3  Br.  C.  C.  441;  Hall  v.  War^ 

vii.  8.  5.  reitf  9  Ves.  605;  Clerk  v.  Richards 

(h)  Attorney  General  v.  Pamiher,  and  Another,  2  Vem.  412. 

3  Bro.  C.  C.  441;  ante,  p.  223.     See  (/)  See  onto,  Chap.  iii.  8. 15. 
1  Preston,  Abst  p.  331. 
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or  the  alienee,  of  a  lunatic^s  estate  (m),  which  writ  may  be 
traversed  (it).  The  Kingi  however,  can  only  recover  the 
profits  from  the  time  of  the  office  found  (o) ;  but  convey- 
ances by  an  idiot  or  lunatic,  by  matter  of  record,  cannot 
be  avoided  by  the  King  (p)« 

It  does  not  appear  to  have  been  ttie  practice  for  a  con- 
siderable time  to  issue  a  scire  facias  at  the  suit  of  the 
Crown,  for  the  purpose  of  trjring  the  validity  of  deeds  exe- 
cuted by  idiots  or  Itmatics. 

The  Lord  Chancellor  sitting  in  lunacy  has  sometimes  di* 
rected  an  issue,  to  try  the  validity  of  deeds,  which  had  been 
executed  by  the  lunatic  prior  to  the  issuing  of  the  commis- 
sion of  Itmacy,  but  subsequently  to  the  time  at  which  the 
jury  had  found  the  lunacy  to  have  commenced. 

It  appeared,  by  the  petition  of  persons  claiming  under 
certain  deeds,  that  a  man,  in  June,  18S6,  before  he  had 
been  fotmd  a  lunatic,  entered  into  three  bonds  for  securing 
the  payment  of  money  to  the  petitioners,  and  by  indentures 
of  lease  and  release,  dated  the  9th  and  1 0th  June,  1826, 
conveyed  freehold  property,  for  the  purpose  of  securing  the 
payment  of  the  money  due  on  such  bonds.  That,  two  years 
after  the  execution  of  such  securities,  a  commission  of 
lunacy  was  issued  against  the  party,  under  which  he  was 
found  to  have  been  of  unsound  mind,  from  the  5th  March, 
1826.  The  petitioners  stated,  that  the  finding  of  the  in- 
quisition was  erroneous,  in  so  far  as  it  declared,  that  the 
lunatic  had  been  of  unsound  mind  from  the  5th  March, 
1826,  and  that  they  beUeved  that  they  could  establish  the 
validity  of  the  said  securities  beyond  all  doubt,  if  allowed 
the  opportunity  of  doing  so.  The  petition  prayed  that  an 
issue  might  be  directed  to  inquire  of  the  state  of  mind  of  the 
lunatic,  on  the  12th  day  of  June,  1826,  when  the  deeds  and 
bonds  were  executed ;  or,  that  the  petitioners  might  be  at 


(m)  F.N.B.  106;  Leachv.  Thomp-  (o)  Staunf.  Pr.  Reg.  34 ;   8  Rep. 

«m,   Show.  P.  C.  152;  S.  C.  Comb.  170  b;  ante.Tp.  11. 

468.  (p)  Crompt  on  Courts,   117  a;  4 

(»)  50  Agg.  pi.  2,   Br.  Abr.  tit  Rep.  126  b. 
"  Idiot*,"  4  Rep.  59. 


262  OF  THE  ALIENATION  OF 

liberty  to  traverse  the  inquisition.  The  Lord  Chancellor 
ordered  that  issues  should  be  tried  in  the  Court  of  King's 
Bench  in  the  city  of  London,  before  a  special  jury  of  the 
city,  to  inquire  whether  the  lunatic  was  a  person  of  unsound 
mind,  so  that  he  was  not  sufficient  for  the  govemment  of 
himself,  his  manors,  &c.  at  the  time  when  he  executed  the 
indentures  of  the  9th  and  10th  June,  18^6,  and  the  bonds; 
and  if  he  was  not  at  that  time  a  person  of  unsound  mind  as 
aforesaid,  whether  the  said  indentures  or  bonds  were  in- 
valid ;  and  it  was  ordered,  that  the  petitioners  should  be 
plaintiffs  in  the  said  issues,  and  the  committee  of  the  es- 
tate of  the  limatic  defendant;  and  the  consideration  of  fur- 
ther directions  and  costs  was  reserved  until  the  return  of 
such  issues  {q). 

There  is  an  instance,  however,  of  a  Court  of  equity  hav- 
ing decided  on  the  insanity  of  a  party,  upon  the  testimony  of 
witnesses,  without  a  trial  at  law.  Thus,  in  a  case,  where  an 
assignment  of  a  lease  had  been  obtained  by  undue  influence, 
and  for  an  inadequate  consideration,  from  a  person  who 
was  afterwards  found  a  lunatic  by  inquisition,  the  Court  of 
Chancery  in  Ireland  set  aside  the  transaction,  on  the 
ground  of  the  insanity  of  the  party,  without  a  trial  at  law; 
and  this  decree  was  affirmed  on  appeal  to  the  House  of 
Lords  (r). 

It  is  laid  down  by  Lord  Coke,  that  if  an  idiot  or  lunatic 
make  a  feoffment  in  fee,  it  cannot  be  avoided  by  the  party's 
pleading  that  he  was  an  idiot  or  a  lunatic  when  the  feoff- 
ment was  executed.  But,  upon  office  found  for  the  King, 
the  King  shall  avoid  the  feoffkient  for  the  benefit  of  the 
nan  compos;  for,  although  the  parties  themselves  cannot 
be  received  to  disable  themselves,  yet  a  jury,  upon  their 
oaths,  may  find  the  truth  of  the  matter  («)• 

It  is  said,  however,  in  Fitzherbert  (i),  that  the  writ  of 
dum  fuit  non  compos  mentis  lies  for  him  who  has  aliened 

(q)   In  re  Humpleby,  Ist  Jtme,  Shepp.  Touchst  289. 

1829.  (0  Fitz.  N.  B.  504,  2  vol  p.  202, 

(r)  Evans  v.  Blood,  3  Bro.  P.  C.  ed.  1794.    See  Booth  on  Real  Ac- 

632;   Torn],  ed.  tioD8,  p.  189. 

(0  Co.  Litt.  247. a. ;  4  Rep.  127  a; 
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kiB  land  in  fee  simple,  tail,  for  life  or  years,  whilst  he  was 
of  unsound  mind;  but  this  cannot  be  reconciled  with  the 
Bi^xim,  that  a  man  shall  not  stultify  himself.  It  is  dear,  that 
the  heir  of  the  nan  compos  may  have  this  writ  in  case  of 
any  alienation  of  his  ancestor  by  matter  inpaiSf  but  not  by 
matter  of  record,  or  he  may  enter,  and,  consequently,  main- 
tain  an  ejectment,  which,  of  course,  is  the  remedy  adopted 
in  modem  practice  {u). 

It  is  not  necessary  for  the  heir  to  have  a  scire  facias  to 
avoid  the  feoffinent  of  his  ancestor  made  during  his  lunacy, 
Ibr  he  may  enter  without  it;  because,  by  the  death  of  the 
ancestor,  the  title  which  the  feofiee  claimed  under  him  is 
determined ;  but,  the  King  cannot,  during  the  life  of  the 
noM  compos,  avoid  the  feoffment,  without  a  scire  facias{v). 

Althou^  at  law  a  person  of  non-sane  mind  is  not  allowed 
to  {dead  his  own  incapacity,  yet,  there  are  two  classes  of 
persons  who,  at  his  death,  may  avoid  his  deeds,  by  shewing 
his  insanity,  vix.  privies  in  blood,  as  heirs,  and  privies  in  re- 
presentation, as  executors  or  administrators,  who  represent 
the  person  of  the  testator  and  intestate ;  the  former  may 
shew  the  disability  of  their  ancestor,  the  latter  the  infirmity 
of  their  testator  or  intestate.  But  this  privilege  is  not  allow- 
ed to  privies  in  estate,  as  donee  in  tail  and  reversioner,  or 
remainder-man  in  fee,  nor  to  priries  in  tenure,  as  lord  by 
escheat  (lo).  And,  therefore,  if  donee  in  tail,  being  non  com- 
pos mentis,  make  a  feoffment  in  fee,  and  die  without  issue, 
the  reversioner  or.remainder-man  cannot  enter,  nor  take  ad- 
vaqtage  of  the  disability  of  the  donee ;  so  also^  if  non  compos 
make  a  feoffment  in  fee,  and  die  williout  an  heir,  the  lord 
claiming  by  escheat  cannot  avoid  it(«).  This  distinction 
made  by  Lord  Coie  was  said(y),  in  argument,  to  have  been 
only  an  extrajudicial  opinion,  founded  on  no  authority;  for 
there  is  no  reason  to  be  given,  why  privies  in  estate  should 
not  avoid  such  acts  done  by  their  ancestors  as  well  as  privies 

(«)  Litt  s.  405;  Co.  LitL  247.  b.;  {w)  Beverley' i  case,  4  Rep.  124  b; 

Booth  on  Real  Actions,  p.  189;   1  8  Rep.  43  b,  44  b. 

Roscoe  on  Real  Actions,  pp.  92,  93.  (x)  4  Rep.  124. 

{v)  Thompson  v.  Leach,  Comb.  (y)  3  Mod,  307.  See  ante,  p.  257. 
468. 
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in  bloody  because  the  incapacity  of  the  grantor  extends  to 
both. 

It  should  be  obserred,  that  most  of  the  authorities  adopt 
the  principle,  that  a  man  shall  not  be  allowed  to  stultify 
himself;  and  although  this  rule  seems  m  some  mstances  to 
have  been  relaxed  (y),  yet  it  does  not  appear  to  be  set- 
tled, that  even  now  a  person  who  has  executed  a  deed  or 
contract  when  of  unsound  mind  can,  on  returning  to  his 
senses,  avoid  it  at  law,  by  pleading  his  past  incapacity.  It 
is  clear,  however,  that,  after  a  man  has  been  foimd  a  lunatic 
by  inquisition,  his  committee  may  institute  a  suit  on  his 
behalf,  for  the  purpose  of  setting  aside  deeds  which  were 
made  during  his  insanity  («). 

Lunatics,  after  they  have  been  so  found  by  inquisition,, 
cannot  alien  their  estates  (a),  until  the  commission  has  been 
superseded,  and  they  have  been  restored  to  their  pro- 
perty {b).  The  power  of  the  person  intrusted  by  the  King's 
sign  manual  with  the  commitment  of  the  estates  of  lunatics, 
to  alien  their  property,  will  be  the  subject  of  future  con- 
sideration (c). 

Idiots  and  lunatics,  it  is  said,  are  capable  of  purchasing 
lands,  and,  on  recovering  their  senses,  cannot  waive  the 
purchase,  and  if  they  agree  to  it,  their  heirs  cannot  avoid  i^ 
after  their  deaths ;  although,  if  they  die  in  their  madness, 
or  without  having  confirmed  the  purchase  aft;er  they  were 
restored  to  mental  capacity,  the  transaction  may  be  avoided 
by  their  heirs  after  their  deaths  (d).  It  was  formerly  said, 
that  a  non  compos  could  not  take  under  a  grant  of  a  copy- 
hold, because  he  is  incapable  of  fulfilling  the  duties  of  a 
copyholder,  or  of  appointing  a  deputy  {e).  But  there  can 
now  be  no  doubt  but  that  a  non  compos  may  be  the  grantee 
of  a  copyhold  estate  (/). 

(y)  SeepMtf  Chap.  ix.  where  the  (d)  Co.  Litt  2.  b. ;  2  Vent  203; 

other  authorities  on  this  subject  are  2  Bl.  Comm.  291,  292 ;  Bac.  Abr. 

collected.  tit  «  Idioto  and  Lun."  (D.) 

(x)  See  post,  Chap.  x.  s.  1.  (e)  Calth.  51. 

(a)  4  Rep.  127  a;  Dyer,  26  a.  (/)  Shepp.    Court  Keep.  p.  115; 

(b)  See  ante,  p.  207.  Co.  Cop.  s.  35;  Bryd.  p.  64,  s.  27. 

(c)  See  post.  Chap.  viii.  See  ante,  pp.  14,  191,  192. 
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SECTION  IIL 

Of  Proceedings  in  Courts  of  Equity^  for  avoiding  the 
Deeds  and  Contracts  of  Lunatics  and  Persons 

of  Weak  Minds. 

AS  justice  is  always,  on  the  one  hand,  anxious  to  protect 
persons  of  weak  minds  from  their  own  acts,  and,  where  in- 
sanity is  established  at  the  time  when  deeds  are  executed, 
will  set  them  aside,  whether  in  their  nature  such  as  ought 
to  be  executed  or  not;  so,  on  the  other  hand,  if  a  man  of 
weak  intellect  is  a  party  to  a  deed  which  would  not  be  impro- 
per if  entered  into  by  a  man  of  the  strongest  mind,  it  is  not 
for  Judges  to  say,  that  because  a  person  has  at  one  moment, 
been  afflicted  with  such  a  malady,  he  shall  therefore  never 
be  restored  so  as  to  be  competent  effectually  to  do  an  act 
which  a  moral  and  good  man  would  think  it  proper  to  do  {jg). 

When  a  suit  is  instituted  for  the  purpose  of  setting  aside 
a  deed  or  contract,  on  the  ground  of  the  insanity  of  the 
party  at  the  time  of  its  execution,  an  issue  will  generally  be 
directed  to  try  that  fact,  in  order  to  inform  the  conscience 
of  the  Court  (A).  Thus,  where  a  bill  was  filed  against  the 
co-heiresses  of  a  mortgagor  for  payment  of  a  sum  alleged  to 
have  been  advanced  by  him  upon  a  deposit  of  title  deeds  and 
an  agreement  for  a  mortgage  on  the  2nd  July,  1815,  and  for 
sale  of  the  estate  on  which  it  was  agreed  to  be  charged,  for 
payment  of  the  mortgage  debt;  and  it  appeared  that  the 
mortgagor  died  intestate,  and  the  defence  set  up  was,  that,  at 
the  time  of  such  deposit,  he  was  not  in  a  state  of  mind  capa- 
ble of  entering  into  any  valid  contract  or  of  binding  his  es- 
tates, having  been  afflicted  with  insanity  of  mind,  and  having, 
on  the  15th  July,  1815,  put  an  end  to  his  existence,  when  in 
a  state  of  lunacy — ^The  yice-Chancellor  directed  the  parties 

(jg)  Per  Lord  Eldon,  5  Dow,  P.  C.  den  and  Minor  Canons  of  St  PauVa 

235.  V.  ilforrif,  9  Ves.  155 ;  PemberUm  v. 

(A)  See  postf  Chap.  x.  is.  1, 2;  Rich-  Pemherton^  1 1  Ves.  50 ;  Hampton  v. 

ard9  Y.Stfmetf  2  Atk.  319;  The  War-  Hampton,  3  Ves.  &  Bea.  41. 
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to  proceed  to  a  trial  of  an  issue  in  an  action  of  trover,  to  be 
brought  by  the  defendants  against  the  plaintiff  for  recover- 
ing a  deed  in  his  possession :  the  defendants  were  ordered 
to  admit  that  they  were  co-heiresses  of  the  mortgagor,  and 
that  there  was  no  outstanding  estate,  and  that  they  had  the 
title  deeds  of  the  estate  in  their  possession  (f). 

On  the  trial  of  the  issue  it  was  contended,  that,  by  the 
law  of  England,  there  was  no  such  thing  as  partial  insa^ 
mty{k);  that  a  man  insane  on  one  point  was  incompetent 
to  manage  his  own  affairs;  and  that  such  a  map  was  a  fit 
object  of  a  commission  of  lunacy,  because  no  one  could  tell 
how  bis  morbid  feelings  on  onp  subject  might  Influence  hia 
conduct  in  others^  Mr.  Baron  Garraw,  in  hi3  charge  to  the 
jury,  said,  that  whether  there  might  or  might  not  be  partial 
insanity,  there  might  undoubtedly  be  lucid  intervals,  in  which 
the  wildest  madman  might  be  capable  of  disposing  of  his 
property  or  binding  himself  by  contract.  If  the  jury 
thought  that  the  deeds  were  deposited  by  way  of  equitable 
mortgage,  and  that,  at  the  precise  time  they  were  so  depo- 
sited, the  party  understood  what  he  was  doing,  and  was 
competent  to  that  particular  act,  they  ought  to  find  fbr  the 
defendant;  which  they  did  acpordingly  (/)• 

ft  was  afterwards  decreed  by  the  Court  of  Chancery,  that 
it  sbould  be  referred  to  the  Master  to  take  an  account  of  the 
principal  and  interest  due  in  respect  of  the  sum  daimed  by 
the  plaintiff,  and  to  tax  the  costs  of  the  suit  and  of  the  iriiil 
at  law,  and  that  the  administratrix  of  the  mortgagor  should 
pay  to  the  plain tiflT  what  should  be  found  due  for  such  prin^ 
cipal,  inte^jest,  and  costs  (m). 

In  another  case,  where  a  bill  was  filed  in  Chancery  by  the 
committees  of  a  lunatic  to  aet  aside  conveyances,  and  it 
appe^ed  that  the  grantor  was,  in  and  previously  to  180S,  a 
person  of  unsoimd  mind,  and  addicted  to  drinking  to  excess, 
in  which  he  was  encouraged  by  the  defendant,  who  had,  after 

(•)  Grindky  v.  Davies,  Reg.  Lib.'  ley,  Shrewsbury  Summer  Assizea,  1 

A.  1821,  fol.  1738.  Aug.  1822. 

(k)   See  ante,  p.  43,  post,  Chap.  (m)  Grindleyy,Davie8,Reg.JJb. 

vi.  B.  6.  A.  1822,  fol.  2244. 

(/)  Daviet  and  Another  v.  Grind- 
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that  time,  obtained  leases  and  conveyances  in  his  own 
favour  of  the  property  of  the  lunatic;  who,  in  the  year 
18SS,  had  been  fotmd  of  unsound  mind  under  a  commission 
of  lunacy  from  1792  up  to  the  period  of  the  inquintion. 
Issues  were  directed  to  try,  whether,  at  the  time  of  the  eze« 
cution  of  each  deed,  the  plaintiff  was  a  person  of  unsound 
mind,  so  as  not  to  be  sufficient  for  the  government  of  him- 
self, his  lands,  and  chattels  (»)• 

A  person's  being  of  weak  understandings  is  not  of  itself 
any  objection  in  law  to  his  disposing  of  his  estates,  if  he  be 
legally  compos  mentis/  whether  wise  or  unwise,  he  is  the 
disposer  of  his  own  property,  and  his  will  stands  as  a  reas<m 
tot  his  actions.  Neither  Courts  of  law  nor  equity  examine 
into  die  wisdom  or  prudence  of  men  indisposing  of  their  es* 
tales:  the  rules  of  judging  of  insanity  are  the  same  in  Courts 
of  equity  as  in  Courts  of  law(o).  There  are  frequent  in- 
stances in  equity,  where  not  only  idiots  and  lunatics,  but 
also  persons  of  weak  understandings,  have  been  relieved, 
when  they  appeared  to  have  been  imposed  upon  in  their 
dealings ;  and  unreasonable  purchases  and  securities,  which 
had  been  obtained  from  them,  have  been  set  aside  in  their  fa- 
vour, where  want  of  consideration,  or  the  improvident  nature 
of  the  transaction,  has  raised  a  presumption  that  fraud  and 
misrepresentation  were  employed. 

The  R<niian  laws  (p)  drew  a  line  between  liberality  and 
profusion;  which  considered  immoderate  extravagance  — 
''  ineonsuUa  largiiio^ — as  a  distemper  of  the  mind,  and 
treated  a  *^ prodigus,**  as  a  madman:  they  said,  ^^  expedit 

(s)  MwrUy  ▼.  Templemont  Reg.  restrain  bim,  the  magistrates  inter- 
Lib.  B.  1825,  foL  1310.  dieted  bim  the  administration,  of  his 

(o)   See  Osmond  ▼.  Fitzroy,  3  P.  estate,  and  committed  the  care  of  it 

Wms.  129;  2Atk.327.  Ante,  p.  37.  to  a  curator,  till  the  owner  should 

(p)  The  Roman  lawgivers  thought  give  greater  proofi  of  his  prudence 

it  for  the  interest  of  the  public  to  take  and  discretion.    Domat,  by  Strahan, 

care  that  particular  persons  should  1  Vol.  p.  25,  note;  Dig.  lib.  27,  tit 

not  foolishly  and  riotously  squander  10;  Aylifie's  Civil  Law,  book  2,  tit 

away  their  estates;  and,  therefore,  40;  Inst,  of  the  Laws  of  Holland, 

when  any  person  grew  prodigal  to  by  Henry,  p.  110. 
that  excess,  that  it  was  necessary  to 
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reipublictE  nequis  su4  re  male  utatur"  They  thought  it 
safer  for  the  public,  as  well  as  kinder  to  individuals,  to  lay 
by  their  estates,  whilst  they  were  under  the  tyranny  of  their 
passions,  and  reserve  them  for  their  use,  when  under  the 
direction  of  reason.  But  our  laws  strike  no  such  boun- 
dary ; '' siat  pro  ratione  voluntas"  is  the  law  with  us;  every 
man  may  give  a  part  or  all  of  his  fortune  to  the  most 
worthless  object  in  the  creation;  and  the  Court  of  Chan- 
cery never  did  rescind  or  annul  donations,  merely  because 
they  were  improvident,  and  such  as  a  wise  man  would  not 
have  made,  or  a  man  of  very  nice  honour  would  not  have 
accepted ;  nor  will  that  Court  measure  the  degrees  of  un- 
derstanding, and  say,  that  a  weak  man,  provided  he  is  out 
of  the  reach  of  a  commission,  may  not  give,  as  well  as  a  wise 
man.  But  though  that  Court  disclaims  any  such  jurisdic- 
tion, yet,  where  a  gift  is  immoderate,  bears  no  proportion 
to  the  circumstances  of  the  giver;  where  no  reason  at  all 
appears,  or  the  reason  given  is  falsified,  and  proved  to  be  a 
fiction,  and  the  giver  is  a  weak  man,  of  a  facile  easy  tem- 
per, liable  to  be  imposed  upon,  the  Court  will  look  upon 
such  a  gift  with  a  very  jealous  eye,  and  very  strictly  ex- 
amine the  conduct  and  behaviour  of  the  persons  in  whose 
favour  it  is  made;  if  it  see  that  any  arts  or  stratagems,  or 
any  undue  means  have  been  used  by  them  to  procure  such 
a  gift;  if  it  see  the  least  speck  of  imposition  at  the  bottom, 
or  that  the  donor  is  in  such  a  situation  with  respect  to  the 
donee  as  may  naturally  give  him  an  undue  influence  over 
him,  if  there  be  the  least  scintilla  of  fraud;  in  such  a  case 
the  Court  of  Chancery  will  interpose  (y);  and,  by  the  exer- 
cise of  such  a  jurisdiction,  it  is  so  far  from  infiinging  the 
right  of  alienation,  which  is  the  inseparable  incident  to 
property,  that  the  Court  acts  upon  the  principle  of  securing 
the  full,  ample,  and  uninfluenced  enjoyment  of  it(r)« 
A  voluntary  conveyance,  which  a  woman  of  weak  under- 


(q)  Garinde  v.  Itherwood,  1  Br.    Others,    Wilmot's    notes,    60,    61 ; 
C.  C.  560.  S,  C,  2  Ves,  sen.  627. 

(r)    Bridgeman    t.    Green   and 
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Standing  was  prevailed  upon  to  execute,  was  set  aside  as 
fraudulent  {s). 

Where  a  conveyance  of  an  estate  of  40/.  per  atmum  had 
been  obtained  from  a  man  of  seventy-two  years  of  age,  and 
of  very  weak  intellect,  in  consideration  of  an  annuity  of  20/. 
secured  by  a  covenant  only,  and  he  lived  only  two  years 
afterwards ;  and  where  neither  instructions  for  preparing  the 
deed  were  given  by  him,  nor  was  it  read  over  to  him,  nor 
left  in  his  possession: — on  a  bill  by  the  heir-at-law,  the  de- 
fendants were  directed  to  reconvey  the  estate,  deliver  up 
the  writings,  and  restore  the  amount  of  the  rents  received 
beyond  the  annuity  (t). 

In  another  case,  the  heir-at-law  of  Sir  John  Lee  filed  a 
bill  to  set  aside  a  conveyance,  by  indentures  of  lease  and  re- 
lease, of  an  estate  to  the  defendant,  Vade,  on  the  ground 
of  fraud,  imposition,  and  undue  influence.  Sir  John  Lee 
was  so  silly,  that  they  married  him  without  his  being  sen- 
sible of  it;  and  Vade  had  such  an  influence  over  his  mind, 
that,  when  he  was  outrageous,  the  bare  name  of  Vade  would 
quiet  him,  as  a  nurse  would  a  child.  He  gave  no  instruc- 
tions for  the  conveyance,  nor  was  it  read  over  to  him,  nor 
left  in  his  possession;  and  although  a  power  of  revocation 
was  inserted,  which  required  the  presence  of  three  parti- 
cular persons,  (their  executors  or  administrators,)  living  dis- 
tant from  each  other,  not  one  of  whom  Sir  John  knew:  nor 
was  it  probable  that  he  could  have  brought  them  together 
had  he  known  them;  it  did  not  even  appear  that  he  was 
sensible  of  the  existence  of  such  a  power.  The  attorney, 
moreover,  who  drew  the  deed,  charged  the  property  with 
an  annuity  of  40/.  payable  to  himself  and  his  wife,  and  the 
survivor  of  them.  Lord  Chancellor  Hardtoicke  directed 
the  conveyance  to  be  delivered  up,  with  immediate  posses- 
sion of  the  property;  and  Vade  to  pay  the  costs  («). 

Courts  of  Equity  hold  a  very  strict  hand  over  all  deeds 
and  conveyances  obtained  from  persons  soon  after  coming 

(«)  WfUte  V.  SmaU,  2  Ch.  Cas.  103.    Br.  P.  C.  230. 
(0    Clarkton  v.   Hanway,   2  P.        (ti)  Bennet  v.  Vade,  2  Atk.  325, 
Wins.  203.     See  FUmer  v.  GoU,  4    529. 
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of  age,  by  parties  presuming  too  much  on  the  confidence 
reposed  in  them,  and  obtaining  deeds  from  the  person  under 
their  charge  (f ).  Therefore,  where  the  parents  of  a  young 
nobleman  had  intrusted  a  servant  to  take  care  of  an  infant 
heir  on  his  travels,  and  to  prevent  his  being  imposed  upon; 
and  the  servant  continued  with  him  until  he  was  twenty*se- 
ven  years  of  age,  when  he  prevailed  upon  him  to  enter  into 
a  bond,  to  pay  him  a  thousand  pounds,  which  bond  was 
prepared  by  the  servant  himself  and  kept  a  profound  secret — 
The  Court  relieved  on  the  ground  of  fraud,  and  decreed 
the  bond  to  be  delivered  up,  saying,  that  the  servant, 
instead  of  acting  agreeably  to  his  trust,  had  been  guilty  of 
imposition ;  and  that  a  breach  of  trust  was  of  itself  evidence 
of  the  greatest  fraud;  because  a  man,  however  careful  other- 
wise, was  apt  to  be  off  his  guard  when  dealing  with  one  in 
whom  he  reposed  a  confidence  (ir)» 

In  one  case,  instruments  obtained  from  a  man  who  was 
represented  to  have  been  of  weak  understanding,  shortly 
after  he  came  of  age,  by  the  influence  of  persons  who  were 
or  had  been  in  a  fiduciary  character  towards  him,  and  who* 
instead  of  plundering  him,  ought  to  have  protected  his  inter* 
ests,  were  set  aside  thirty  years  after  the  execution  (x). 

Where  a  person,  who  had  been  a  lunatic  from  his  child- 
hood, executed. a  conveyance  of  his  whole  property  in  fa- 
vour of  the  keeper  of  a  house  for  the  reception  of  lunatics 
and  his  daughter,  whilst  residing  under  their  care,  it  was 
set  aside  as  fraudulent  (y). 

An  agreement  made  in  favour  of  a  nephew  by  a  person 
on  his  death  bed,  who,  though  not  absolutely  of  nonsane 
mind,  yet  was  in  such  a  state  of  imbecility  arising  from  in- 
disposition, that  he  might  easily  at  the  time  misconceive  the 
effect  of  the  agreementi  was  set  aside  by  the  Court  of  Chan- 
cery, on  the  ground  that  the  uncle  neither  knew  nor  un- 

(v)    Dawson  v.  Massey,  1  Ball  &  2  Ves.  sen.  259. 

Beatty,  219.  (x)  Aylward  t.  Kearney^  2  Ball  & 

(it)  Osmond  v.  Fiizroy  and  Another,  Beatty,  463.     See  Hatch  ▼.  Hatch,  9 

3  P.  Wms.  129.    See  Nantes  v.  Cor-  Ves.  292;  Say  v.  Banaick,  1  Yea.  & 

roc^f  9  Ves.  182 ;  Cray  v.  Mansfield,  Bea.  196. 

1  Ves.  sen.  379 ;    Oldham  v.  Hand,  (y)  Wriyht  v.  Proud,  13  Ves.  Id6. 
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deratood  the  contents  of  the  instnimentj  and  that  advantage 
had  heen  taken  of  his  circumstances  to  obtain  his  signa- 
ture (m)» 

"  The  fact  of  a  deed  having  been  prepared  by  the  party 
who  takes  a  benefit  under  it,  is  generally  considered  a  sus> 
picious  circumstance,  and  raises  a  presumption  of  fraud  (a)  | 
but  it  is  not  decbive,  and  may  be  rebutted  by  shewing  that 
the  party  has  not  abused  the  confidence  placed  in  him  (6). 
For,  wh^te  an  instrument  is  prepared  by  the  direction  of 
the  party  who  seeks  advantage  from  it,  and  the  other  party 
has  no  persofti  with  whom  he  consults  on  the  subject,  or  any 
thing  is  withhdd  from  a  person  so  consulted,  a  great  de* 
gree  of  jealousy  attends  the  instrument;  because  the  party 
bom  whcHn  it  is  obtained  has  not  the  ordinary  guard  about 
him;  andcohsetjuetitly,  itbecomes  the  duty  of  the  person  seek^ 
ihg  benefit  firom  the  instrument,  to  shew  that  the  person 
employed  by  Jiim  did  conduct  himself  fairly  and  honestly  in 
the  transticticm ;  and  he  has  generally  the  means  of  doing  so^ 
by  the  testimony  of  the  person  who  prepared  the  deedj  as  far 
as  that  testimbny  is  deselrving  of  credit*  But  where  a  deed 
b  prepared  by  the  party  himself  who  seeks  the  benefit  of 
it,  without  the  interventioti  of  any  other  person,  that  cir- 
cumstance alone  is  sufficient  to  raise  a  suspicion  of  fraud; 
and  the  instrument  is  to  be  viewed  with  the  greatest  jea* 
lousy,  because  the  pehK>n  with  whom  he  deals  is  thus  de- 
prived of  the  Opportunity  of  any  disinterested  testimony  on 
the  subject;  and,  for  this  reason^  instruments  obtained  by 
attorneys  firom  their  own  clients  are  always  viewed  with  ex- 
traordinary jealousy  (c).  And  a  Court  of  equity,  upon  general 
principles  of  policy,  will  frequently  set  aside  gifts  and  other 
deeds  executed  by  a  client  in  favour  of  his  attorney,  during 

(z)   WiUan  v.  WilUm^  16  Yes.  72;  Bakh  v.  Syme*,  Turn.  Rep.  91,  92. 
S.  C.  2  Dow,  P.  C.  274.  (c)  Per  Lord  Redesdale,  in  Watt 

(a)  Watt  V.  Grove,  2  Sch.  &  Lef.  v.  Grove,  2  Sch.  &  Lef.  502-3.  See 
503;  Harritv,  Tremenheere,  15  Ves.  Huguenin  v.  Baieley,  14  Yes.  273; 
40;  Goddard  v.  CarlUle  and  Others,  Sounder  ton  v.  Glase,  2  Atk.  296. 
9PHce,  169.  Seepo»/,Chap.vii.8.11.  See  3  Hagg.  Eccl.  Rep.  567;  pott, 

(b)  Paine  v.  HvU,  18  Yes.  475;  s.  11. 
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the  continuance  of  such  relation,  even  without  any  proof  of 
actual  fraud  (cQ. 

A  suit  was  instituted  in  the  Court  of  Chancery  of  the  Isle 
of  Man,  for  the  purpose  of  setting  aside  two  deeds,  on  the 
ground  that  the  grantor  in  both  of  them  was  of  unsound  mind 
at  the  time  that  he  executed  them,  and  that  they  had  been 
obtained  from  him  by  fraud  and  undue  means.  The  decree 
ordered  the  two  deeds  to  be  vacated  and  set  aside;  from  that 
decision  there  was  an  appeal  to  the  King  in  Council.  In  this 
case  an  old  man,  feeble  both  in  body  and  mind|  separated 
from  all  his  relations,  without  a  friend  to  advise  him,  and 
surrounded  by  those  only  who  were  contriving  to  get  his 
fortune,  conveyed  away  nearly  all  that  he  was  possessed  of, 
even  the  house  in  which  he  lived,  to  persons  not  related  to 
him,  either  in  blood  or  connexion:  and  all  his  estate  in 
lease  was  to  become  the  property  of  the  same  strangers  af- 
ter his  death.  The  consideration  of  100/.  was  inserted  for 
conveying  away  property  worth  1,400/.  /  and  such  100/.  was 
hot  to  be  paid  to  the  grantor,  but  to  his  executor  after  his 
death,  without  any  interest  being  charged  on  it  in  the  mean 
time — Lord  Wynford  said,  the  law  will  not  assist  a  man 
who  is  capable  of  taking  care  of  his  own  interest,  except  in 
cases  where  he  has  been  imposed  upon  by  deceit,  against 
which  ordinary  prudence  could  not  protect  him.  If  a  per- 
son of  ordinary  understanding,  on  whom  no  fraud  has  been 
practised,  makes  an  imprudent  bargain,  no  Court  of  justice 
can  release  him  from  it.  Inadequacy  of  consideration  is  not 
a  substantial  ground  for  setting  aside  a  conveyance  of  pro- 
perty (e).  But  those,  who  from  imbecility  of  mind  are  in- 
capable of  taking  care  of  themselves,  are  under  the  special 
protection  of  the  law.  The  strongest  mind  cannot  always 
contend  with  deceit  and  falsehood;  a  bargain,  therefore, 
into  which  a  weak  one  is  drawn  imder  the  influence  of  either 
of  these,  ought  not  to  be  held  valid,  for  the  law  requires  that 
good  faith  should  be  observed  in  all  transactions  between 

(cQ    WtU€9  V.  Afiddletan,  1  Cox,    Gross  inadequacy  of  condderation 
112;  Wood  V.  DowneM,  18  Ves.  120.    may  afford  evidence  of  fraud.    Oari^ 
(e)  Sugd.  Vend.  &  Pur.  c.  5,  s.  1.    side  v.  Itherwoody  1  Br.  C.  C.  563. 


THE  ESTATES  OP  LUNATICS.  273 

man  and  man.  If  this  conveyance  could  be  impeached  on 
the  gromid  of  the  imbecility  of  the  grantor  only,  a  sufficient 
case  has  not  been  made  out  to  render  it  invahd;  for  the  im- 
becility must  be  such  as  would  justify  the  jury  under  a  com- 
mission of  lunacy,  in  putting  his  property  and  person  under 
the  protection  of  the  Chancellor  (/) ;  but  a  degree  of  weak- 
ness of  intellect,  fSsur  below  that  which  would  justify  such  a 
proceeding,  coupled  with  other  circumstances,  to  shew  that 
the  weakness,  such  as  it  was,  had  been  taken  advantage  of, 
will  be  sufficient  to  set  aside  any  important  deed.  His  Lord- 
ship, afler  noticing  some  suspicious  circumstances,  which 
would  have  been  sufficient  to  invalidate  the  deeds,  although 
the  conveying  party  could  not  have  been  proved  to  be  in 
such  a  state  of  mental  imbecility  as  would  have  supported 
a  commission  of  lunacy,  concluded  by  observing,  that  all  the 
facts  united  to  form  one  consistent  body  of  proof  of  imbeci- 
lity in  one  party,  and  cunning  and  deceit  in  the  others  who 
were  concerned  in  this  transaction,  and  dismissed  the  appeal 
with  costs  (g). 

By  the  law  of  Scotland,  although  facility  of  itself  is  not 
sufficient  to  set  aside  a  deed,  yet,  if  it  be  combined  with  any 
other  circumstance,  indicative  of  an  undue  advantage  hav- 
ing been  taken  of  the  facile  person,  the  deed  is  ineffectual; 
and  where,  upon  the  face  of  the  transaction,  it  appears  so 
grossly  unequal  and  irrational,  that  it  is  plain  it  could  only 
have  been  brought  about  by  a  fraudulent  advantage  hav- 
ing been  taken  of  the  facility  of  the  grantor,  it  will  be  suf- 
ficient to  avoid  it  (A).  And  it  was  held  by  the  House  of 
Lords,  in  a  case  on  appeal  from  the  Court  of  Session,  that 
it  was  necessary  to  shew  that  a  party  who  was  proved  to 
have  been  naturally  weak  in  intellect  and  facile,  but  who 
was  legally  capable  of  making  a  deed,  understood  a  deed 
executed  by  him ;  and  that  not  having  been  done,  it  was  set 
aside  in  favour  of  his  heir  (i). 

(/)  See  2  Ves.  sen.  409;  ante,  p.  (A)  M'Neal  v.  Moir  and  Others, 

^.  2  Shaw,  200. 

(^)  BtocA/orrfv.CAm/ian,Knapp*8  (i)   White  \.  BaUaniyne,  1  Shaw, 

Rep.  of  Cases  before  the  Privy  Coun-  Rep.  of  Appeal  Cases  from  Scotland, 

cfl,  1  Vol.  pp.  73— 82.   ^ce  Griffith  yf.  p.  472. 
iMfW,  3Madd.  191. 
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CHAPTER  VII. 

OF  THE  WILLS  AND  TESTAMENTS  OF  LUNATICS. 

1.  JLDIOTS,  lunatics^  and  persons  of  unsound  mind,  are 
incapable  of  makiqg  wills  of  lands  or  chattels  by  common 
law;  and,  by  the  statute  of  wills  (a),  it  is  declared,  that  wills 
or  testaments  made  of  any  lands  or  hereditaments  by  any 
idiot,  or  by  any  person  de  non-sane  memory^  shall  not  be  taken 
to  be  good  or  effectual  in  the  law. 

Erery  person  is  presumed  to  be  of  sound  mind  imtil  the 
contrary  is  proved ;  therefore,  it  is  incumbent  on  the  party 
attempting  to  defeat  a  will  on  the  ground  of  the  testator's 
insanity,  to  prove  the  existence  of  such  disability  (6). 

It  was  observed  by  Sir  John  NichoU  in  a  recent  case  (c), 
that  it  is  a  great,  but  not  an  uncommon  error,  to  suppose,  that, 
because  a  person  can  understand  a  question  put  to  him,  and 
can  give  a  rational  answer  to  such  question,  he  is  of  perfect 
sound  mind,  and  is  capable  of  making  a  will  for  any  pur- 
pose whatever,  whereas  the  rule  of  law,  and  it  is  the  role 
of  common  sense,  is  far  otherwise;  the  competency  of  mind 
must  be  judged  of  by  the  nature  of  the  act  to  be  done,  and 
from  a  consideration  of  all  the  circiunstances  of  the  case. 
In  Combers  case  (c/),  it  was  agreed  by  the  Judges,  '^  that 
the  sane  memory  for  the  making  of  a  will  is  not  at  all  times 
when  the  party  can  answer  to  any  thing  with  sense,  but  he 
ought  to  have  judgment  to  discern  and  to  be  of  perfect 
memory,  otherwise  the  will  is  void."    And  again,  according 

(a)  34  &  35  Hen.  8,  c.  5,  8.  14.  Rep.  598. 

(6)  Swinb.  on  Wills,  by  Powell,  1        (c)  2  Hagg.  Eccl.  Rep,  122. 
Vol.  p.  119;  Evana  v.  Knight  and        {i)  Moore's  Rep.  759;  S.  C.  Yin. 

Moore,  1  Add.  382;  3  Hagg.  EccL  Abr.  tit  Devise  (A).pL  22. 


OF  THE  WILLS  OF  LUNATICS.  275 

to  Lord  Coie{e),  "  it  is  not  sufficient  that  the  testator  hare 
a  memory,  when  he  makes  his  will,  to  answer  familiar  and 
usual  questions,  but  he  ought  to  haye  a  disposing  memory, 
so  that  he  is  able  to  make  a  disposition  of  his  lands  with  un-^ 
derstanding  and  reason;  and  that  is  such  a  memory  as  the 
law  calls  sane  and  perfect.** 

In  one  case  it  was  liud  down,  that,  although  a  man  haye 
a  mind  of  sufficient  soundness  and  discretion  to  regulate 
his  affiurs  in  general,  yet,  if  such  a  dominion  or  influence 
be  obtained  oyer  him  as  to  preyent  his  exercising  such  a 
discretion  in  the  making  his  will,  he  could  not  be  consider- 
ed as  haying  such  a  disposing  mind  as  would  give  effisct  to 
it,  although  the  evidence  to  establish  such  a  case  was 
not  determined;  and  that  it  was  not  necessary  to  go  so  far 
as  to  make  a  man  absolutely  insane,  so  as  to  be  an  object 
for  a  commission  of  lunacy,  in  order  to  determine  the  ques* 
tion  whether  the  testator  was  of  sound  and  disposing  me- 
mory and  understanding;  a  man  perhaps  might  not  be  in- 
sane, and  yet  not  equal  to  the  important  act  of  disposing  of 
his  property  bywiU(/). 

If  the  party,  relying  upon  the  testator's  insanity,  prove 
its  existence  before  the  making  of  the  will  in  question,  the  law 
will  presume  the  continuance  of  the  disorder  at  the  time  of 
making  such  will,  until  the  contrary  be  shewn,  unless,  indeed, 
the  attack  was  only  of  a  slight  nature,  of  short  duration,  or 
owing  to  some  accidental  cause  which  had  been  removed, 
or  a  long  period  had  elapsed  since  the  commencement  of 
such  temporary  disorder,  and  the  making  of  the  will  (g)» 

Although  an  idiot  is  incapable  of  making  a  will,  yet,  he 
that  is  only  of  a  mean  capacity  or  imderstanding,  or  one 
who  is,  as  it  were,  between  a  man  of  ordinary  capacity  and 
an  idiot,  is  not  prohibited  from  making  a  will  or  testament, 
if  he  has  sufficient  understanding  to  comprehend  its  nature 
and  effisct.     If  an  idiot  make  a  will,  reasonable  and  wise  in 

(e)  Marquis  of  Winchester's  case,  {g)  Swinb.  on  Wills,  by  Powell, 

6  Rep.  23 ;  Hetl.  120 ;  2  Bulst.  211 ;  1  Vol.  p.  120 ;  Groom  and  Evans  v. 

Godolpb.  Orp.  Leg.  26, 27.  Thomas  and  Thomas^  2  Hagg.  Eccl. 

(/)  Mountain  y,  Bennett ,  1  Cox,  Rep.  433. 

353—357. 
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itself,  it  will  not  be  valid;  for  the  presumption  of  law  is 
against  the  validity  of  all  the  legal  acts  of  an  idiot  (A) ;  but  if 
it  be  shewn,  that  a  rational  will  proceeded  from,  and  was 
dictated  by,  a  person  commonly  reputed  to  be  an  idiot,  it 
would  be  strong  evidence  to  prove  that  he  was  not  so. 

An  old  man,  become  childish,  and  so  forgetfid  as  not  to 
remember  his  own  name,  cannot  make  a  will;  neither  can  a 
drunkard,  who,  by  excessive  intoxication  is  deprived  of  the 
use  of  his  understanding  and  reason  (t).  Intoxication  is  in 
truth  temporary  insanity:  the  brain  is  incapable  of  perfonn- 
ing  its  proper  functions;  there  is  temporary  mania;  but  that 
species  of  derangement,  when  the  exciting  cause  is  removed, 
ceases,  and  sobriety  brings  with  it  a  return  of  reason(A). 

But  where  no  fixed  and  settled  delusion  is  shewn,  and 
consequently  no  decided  insanity,  and  an  extravagant  act  of  a 
party  can  be  accounted  for  by  the  excitement  of  liquor,  while 
at  all  other  times  his  mind  was  sound;  in  order  to  avoid  a  will 
made  by  him,  it  must  be  proved  that  he  was  so  excited  by 
liquor,  or  so  conducted  himself  during  the  particular  act,  as 
to  be  at  that  moment  legally  disqualified  from  giving  effect 
to  it(/). 

A  testator  must  have  perfect  ability  and  capacity  in 
point  of  discretion  and  understanding,  as  a  rational  man,  at 
the  time  of  making  his  will;  for,  if  a  man  be  non  eampas 
mentis  at  the  time  of  making  it,  though  he  afterwards  be- 
come a  man  of  sound  judgment  and  memory,  yet  the 
will  is  void,  because  he  wanted  the  disposing  power  at  the 
time  of  its  inception  {m).  If  a  man  of  sound  mind  makes 
his  will,  and  afterwards  becomes  non  compos  mentis^  he  can- 
not revoke  it  during  the  continuance  of  such  disability;  and 
a  subsequent  loss  of  intellect  is  no  revocation  (n).  For  sup- 
porting the  validity  of  the  will,  notwithstai^ding  the  subse- 
quent incapacity  of  the  testator,  the  rule  of  the  common 
law  is  conformable  to  the  civil,  '*  Nam  neque  iesiamentum 
rede  factum,  neque  ullum  aliud  negotium  recte  gestum, 
posiea  furor  interveniens  perimit  (o)." 

(/i)  Swinb.  on  Wills,  by  Powell,  (/)  Id.  608.  See  Cory  v.  Cory, 
1  Vol.  p.  128 ;  Shepp.  Touchst  403.     1  Ves.  sen.  19;  3  P.Wms,  130,  n.  (A). 

(t)  8  Rep.  22,  23.  (m)  11  Mod.  157. 

(k)  Fonbl.  Treat  on  Eq.  pp.  67,  68,  *      («)  4  Rep.  61  a. 
5tb  ed.;  3  Hagg.£ccL  Rep.  602.  (o)  Inst.  lib.  2,  tit  12,  s.  1. 
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To  all  persons  who  are  in  any  degree  conversant  with  pro- 
ceedings in  Courts  of  justice,  it  is  well  known  that,  upon  the 
point  of  capacity,  evidence  apparently  the  most  contradic- 
tory frequently  occurs,  which  may  easily  be  accounted  for, 
without  imputing  to  either  set  of  witnesses  intentioniil  false- 
hood. In  the  first  place,  it  may  be  observed  that  a  large 
portion  of  evidence  as  to  capacity,  is  evidence  of  mere 
opinion;  and  upon  matters  of  opinion  mankind  differ 
even  to  a  proverb.  In  the  next  place,  there  is  no  fixed 
standard  by  which  each  witness  forms  lus  opinion  of  ca- 
pacity; one  person  seeing  a  testator  in  extreme  age  or  un- 
der extreme  sickness,  thinks,  that  if  he  knows  those  about 
him,  and  can  answer  an  ordinary  question  with  respect 
to  the  state  of  his  illness,  or  of  his  wants,  such  and  similar 
matters  render  him  capable  of  giving  effect  to  a  disposition 
by  will,  however  complicated  it  may  be,  by  the  me^  formal 
execution  of  the  instrument;  while  another  person  may  be  of 
opinion,  that  though  a  testator,  in  the  ordinary  manage- 
ment of  lus  affairs,  can  hold  reasonable  conveiBation,  can 
fiilly  comprehend  all  the  usual  and  simple  transactions  of 
life,  yet,  if  he  is  unable  to  take  the  active  management  of 
all  his  concerns,  however  involved  those  concerns  may  be, 
or  if  he  is  liable  to  become  confused  by  entering  into 
intricate  transactions,  he  is  totally  incapable,  and  cannot 
enter  into  a  testamentary  disposition,  however  plain  and  sim- 
ple it  may  be.  Now,  where  opinions  are  formed  by  such  dif- 
ferent standards,  it  is  obvious  that  much  contrariety  will  oc- 
cur (o).  Sir  John  NichoU  observed,  that  experience  in  the  Ec- 
clesiastical Court  teaches  us,  that  evidence  upon  questions  of 
capacity  is  almost  always  contradictory,  such  evidence  being 
commonly  that  of  opinion  merely;  and  this  contrariety  pro- 
ceeds from  the  obvious  grounds,  that,  of  the  witnesses,  no  two, 
possibly.have  seen  the  party  whose  state  is  deposed  to,  at  pre- 
cisely the  same  time,  and  under  precisely  the  same  circum- 
stances; and  that  each,  ag^n,  of  the  several  witnesses,  how- 
ever numerous,  measures,  possibly,  testamentary  capacity  by 
his  own  particular  standard.   These  sources  of  discrepancy, 

(o)  Kinleside  v.  Harriion,  %  PhiU.  456,  457. 
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and  many  more  might  be  enumerated,  are  common  to  vH  cases 
of  this  description.  There  is  an  additional  source,  when  the 
transaction  of  which  they  have  to  speak  is  remote,  a  cir- 
cumstance sufficient  in  itself  to  account  for  a  no  inconsider-* 
able  degree  of  contrariety  of  evidence,  even  where  the  wit- 
nesses have  to  speak  of  facts  merely,  and  not  to  opinions 
formed,  and  inference  built,  upon  facts,  of  which  most  of 
the  evidence  furnished  on  questions  of  capacity  is  commonly 
made  up.  If  the  Court,  therefore,  on  questions  of  capadty, 
generally,  is  accustomed  to  rely  but  Utde  on  such  evidence^ 
so  far  as  it  is  that  of  mere  opinion,  but  to  form  its  own  judg- 
ment from  the  facts  and  the  conduct  of  the  parties  at  the 
time — it  becomes  it  to  do  so,  more  peculiarly  where  much 
of  the  evidence  not  merely  consbts  of  opinions  delivered 
long  subsequently  to  the  transactions  which  they  profess  to 
have  suggested  them — upon  loose  recollections  too,  and  after 
repeated  discussions  of  the  subject  matter  with  interested 
parties  (p). 

In  a  case  where  there  was  great  conflict  of  opinion  amongst 
the  witnesses  as  to  the  capability  of  a  testator,  some  being 
of  opinion  that  he  was  decidedly  incapable;  some,  that  his 
capacity  was  in  no  degree  affected ;  others,  that,  though  ca- 
pable, his  mind  was  shaken — Sir  John  Niehott  said,  the  just 
result  is,  that  the  testator's  faculties  were  in  a  degree  da«t 
maged  and  deteriorated,  but  that  he  was  not  intestable;  that 
his  capacity  was  so  far  impaired  and  fluctuating,  that  the 
Court  would  require  not  only  the  mere  fact  of  execution, 
but  also  satisfactory  evidence  of  instructions,  and  proof  of 
volition  and  intention  (9). 

Where  a  length  of  time  has  been  suffered  to  elapse,  wit- 
nesses even  to  facts  will  be  inaccurate,  and  the  Court  must 
be  prepared  for  variation  in  the  relation  of  circumstances  by 
the  most  credible  and  most  respectable;  but  what  is  the 
Court  to  expect  upon  matters  not  of  fact,  but  of  opinion, 
when  parties  have  enlisted  themselves,  as  it  were,  on  one 
side  or  the  other?  In  all  cases  of  opinion  as  to  capacity,  the 

(p)  Evans  v.  Knight,  1  Add.  239,  240. 
(?)  fViUiams  v.  G<mde  and  Bennet,  I  Hagg.  EccL  Rep.  594,  595. 
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Court  inyambly  finds  conflicting  evidence;  tlie  person  is 
seen  at  difierent  times  and  nnder  different  circumstances; 
and,  therefore,  where  a  great  number  of  the  witnesses  de- 
scribe a  testator  as  being  in  a  state  of  absolute  fatuity  and 
idiocji  others  assert  that  his  mind  was  not  at  all  deterio- 
rated; others,  again,  take  a  middle  course;  and  there  is  no 
reason  to  suppose  that  such  opinions  are  not  sincerely 
giren — the  Court  can  only  reconcile  them  by  supposing  that 
his  capacity  fluctuated ;  but,  it  may  at  the  same  time  judge 
a  little  of  the  credit  due  to  the  different  opinions,  from  ob- 
serving how  the  facts  are  laid  (r). 

Witnesses  speaking  to  transactions  and  conduct  spread 
over  many  years,  and  not  to  specific  facts  fixed  by  time, 
place,  and  circumstances,  are  apt  to  describe  occasional  ex- 
travagances as  constant  and  perpetual  habits  («)• 

The  criterion  by  which  the  capacity  of  a  testator  is  to  be 
examined,  especially  where  there  is  much  contradictory  evi- 
dence, can  only  be  drawn  from  his  acts.  The  mere  opinions 
of  witnesses  on  this  point,  being  drawn  from  very  different 
standards,  are  of  little  weight,  and  must  fluctuate,  from  their 
different  abilities  to  form  an  opinion,  from  their  different  op- 
portunities of  seeing  the  person,  and  from  the  different  con* 
dition  of  the  testator's  mind  or  humour  at  different  times* 
Thus,  the  capacity  of  a  testator  of  a  very  advanced  age,  and 
subject  to  occasional  incapacity  from  violent  nervous  attacks, 
was  established  on  the  proof  of  acts  inferring  his  general 
possession  of  reason,  notwithstanding  much  conflicting  evi- 
dence of  witnesses  (/).  Lord  Redesdale  seems  to  have  ex* 
pressed  an  opinion,  that  a  person  might  be  capable  of  mak- 
ing a  codicil  to  his  will,  though  not  of  doing  any  thing  which 
requires  deliberation,  as  a  bargain  («)• 

The  manner  in  which  a  will  has  been  written  and  exe- 
cuted, and  the  contents  of  the  will  itself,  coupled  with  the 
situation  of  the  testator,  and  the  circumstances  under  which 
it  was  made,  afford  important  evidence  as  to  his  capacity  (r). 

(r)  1  Ha^g.  Ecol.  Rep.  689—591.  (u)  2  Dow.  P.  C.  2S3.     See  2  P. 

(s)  3  Hagg.  Eccl.  Rep.  603.  Wms.  270;  1  £q.  Gas.  Abr.  406. 

(0  Kinlende  v.  Harnam,  2  PhiU.  (v)  9  Ves.  610. 
Rep.  449—574. 
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And  it  seems,  that,  from  such  eyidence  alone,  where  the  terms 
of  the  supposed  will  are  such  as  tend  to  exclude  the  supposi- 
tion of  the  maker's  sanity,  the  jury  may  decide  against  the  va- 
lidity of  the>  will.  But  it  is  clear,  on  the  other  hand,  that  it 
is  not  sufficient  to  shew  that  the  dispositions  of  the  will  are 
imprudent  and  unaccountable  (lo).  It  was  smd  by  Lord 
Eldan^  that  subsequent  papers  written  by  a  testator,  though 
evidence  of  his  competence,  are  regarded  with  considerable 
jealousy  (x).  There  are  cases  of  wills  being  established, 
which  were  made  during  the  intervals  of  detirium,  because 
they  have  contained  internal  evidence  of  their  being  reason- 
able, and  such  as  a  man  in  his  senses  may  be  supposed  to 
have  made.  So,  the  question  must  depend  materially  on  the 
will  itself,  the  circumstances  of  its  attestation,  and  its  rea- 
sonableness, which  may  be  such  as  to  establish  the  will  with- 
out any  dispute  (y). 

In  one  case,  where  it  was  admitted  that,  according  to  the 
coroner's  inquest,  the  testator  must  be  taken  to  have  been 
insane  at  the  time  he  committed  an  act,  in  consequence  of 
which  he  died — it  was  said,  that  it  did  not  follow  that  he 
continued  insane  during  the  whole  interval  from  the  commis- 
sion of  that  act  to  his  death,  or  that  he  was  so  at  the  time 
ofmakuig  his  will  («). 

And  in  one  case,  where  there  was  no  evidence  of  the  de- 
ceased's insanity  at  the  time  of  or  prior  to  instructions  for 
his  will,  the  commission  of  suicide,  three  days  afterwards, 
was  held  not  to  invalidate  the  paper  by  raising  an  inference 
of  previous  derangement  (a). 

And  in  another  case,  where  the  attesting  witnesses  to  a 
will,  disinterested  medical  men,  gave  evidence  strongly  in 
favour  of  the  testator's  sanity,  the  Ecclesiastical  Court  would 
not  set  aside  the  will  on  proof  by  interrogatories,  without 
plea,  that  the  deceased,  many  years  before,  had  been  under 
an  insane  delusion  (6). 

Where  clear,  decided,  and  undoubted  insanity  has  been 

(w)  Burr  v.  DavaU,  8  Mod.  59.  (a)  Burrow  v.  Burrows,  1  Hagg. 

(x)  19  Ves.  506.  Eccl.  R.  109. 
(y)  Levy  v.  Lmdo,  3  Mer.  85.  (6)  Kemble  and  Smales  v.  Church, 

(2)  Ibid.   See  ante,  Chap.  3,  s.  11.  3  Hagg.  Eccl.  Rep.  273. 
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establiflhed  to  have  once  existed  before  the  contested  trans- 
action,  acts  otherwise  of  a  doubtful  character  may  become 
of  more  force  in  proof  of  its  existence  at  the  time  in  question 
than  if  no  previous  derangement  had  appeared.  Even  acts 
decidedly  of  an  insane  character,  occurring  after  the  transac- 
tion, may  reflect  back  upon  acts  Otherwise  equivocal,  about 
die  time  of  the  transaction  itself,  or  on  the  general  deportment 
of  the  party;  but,  where  there  are  no  decided  acts  proved 
CTer  to  have  taken  place,  when  all  the  acts  are  equivocal, 
when  they  may  be  attributed  to  other  causes,  to  violent  pas- 
tion,  to  intoxication,  operating  upon  a  mind  naturaDy  excitar 
ble — it  does  not  appear  that,  in  any  case,  such  equivocal  acts, 
however  numerous,  have  been  held  to  establish  insanity  (c). 

2.  Nan  eompo9  mentis  is  a  common  law  disability,  with 
respect  to  every  disposition  of  property,  and,  consequently, 
what  shall  be  considered  a  sound  and  perfect  memory  at 
the  time  of  devising  lands,  is  a  question  determinable  at  com- 
mon law  {d)» 

A  Court  of  equity  will  not  interfere  in  setting  aside  de- 
vises of  land,  until  they  have  been  determined  invalid  by  a 
Court  of  law.  A  devisee  of  real  estate,  having  filed  a  bill 
against  the  heir  of  the  devisor,  to  be  put  into  possession  of 
the  property  devised;  and  the  heir,  by  his  answer,  having 
denied  the  validity  of  the  will,  alleging  that  it  was  obtained 
by  circumvention  and  fraud,  when  the  testator  was  in  ex^ 
iremiSf  and  not  of  sufficient  capacity,  or  of  disposing  me- 
mory— the  Court  was  of  opinion,  that  the  suit  could  not  be 
proceeded  in,  since,  when  any  doubt  existed  as  to  the  evi- 
dence, it  was  an  invariable  rule  not  to  establish  a  will  against 
the  heir  without  a  trial  at  law,  and  the  House  of  Lords  would 
reverse  a  decree  pronounced  in  .  breach  of  the  established 
practice  (e). 

3.  It  seems  to  be  a  well  established  principle,  that  a  will 
of  real  estate  cannot  b^  set  aside  in  equity,  on  the  ground 
of  fraud  or  imposition,  without  having  been  first  tried  at 
law  on  an  issue  devisavii  vel  non;  the  subject  being  proper 

(c)  3  Hagg.  Eccl.  Rep.  599, 600.    13  Yes.  297.     See  Earl  of  Bngal 

(d)  6  Rep.  23  b.  v.  Blake,  Molloy's  Rep.  temp.  Hart, 

(e)  Dawion  v.  Chater,  9  Mod.  90;    p.  113. 
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for  the  inquiry  of  a  jury  (/).  A  bill  was  filed  by  an  heir-at- 
law^  charging  fraud  and  circumvention  in  obtaining  a  will, 
and  insanity  on  the  part  of  the  testatrix*  Lord  Hardwieke 
said^  he  could  not  make  a  determination  without  a  trial  at 
law,  which  was  accordingly  directed  {g)»  But  an  heir-at-law 
cannot  proceed  in  equity  for  setting  aside  a  will,  unless 
there  is  some  legal  obstacle  in  the  way  of  his  bringing  an 
ejectment  (A).  To  a  bill  filed  in  a  Court  of  equity  for  the 
purpose  of  settmg  aside  a  will,  on  the  ground  of  insanity, 
may  be  pleaded,  that  the  wiU  was  duly  executed,  and  ought 
to  preyail  until  declared  inyalid  by  a  Court  of  law  (t).  In 
one  case  a  will  of  lands  was  set  aside  after  forty  years  pos- 
session under  it,  on  account  of  the  insanity  of  the  devisor, 
and  to  the  prejudice  of  a  purchaser  (J).  But  fin  heir-at-law 
contesting  his  ancestor's  will,  in  a  suit  to  estabUsh  it  in  equi* 
ty,  is  not  entitled  to  an  issue  devisavit  vel  nan  to  try  the  va« 
lidity  of  it  in  a  Court  of  law  in  all  cases,  and  at  any  dis- 
tance of  time,  but  generally  will  be  precluded  by  the  acqui* 
escence  of  twenty  years,  which  would  bar  his  possessory 
rights  at  law,  or  if  his  delay  put  the  adverse  parties  in  a 
much  worse  situation  than  they  would  have  been  in  if  he  had 
disputed  the  will  originally  {K). 

A  Court  of  law  will  not  set  aside  a  will  on  the  ground  of 
non  compos  mentis^  if  the  party  knew  perfectly  what  he  was 
doing  when  it  was  made.  The  widow  of  Mr.  Bennett 
claimed  the  whole  of  her  husband's  property  under  his 
will.  Behnett  had  been  greatly  debiUtated  in  mind  and 
body  by  habits  of  debauchery,  and  the  woman  effected  her 
marriage  with  him  by  getting  into  lodgings  opposite  to  him 
at  Bath;  she  obtained  a  great  degree  of  influence  over  him; 
and,  immediately  after  the  marriage,  turned  away  all  his 

(/)  Bramby  v.  Kerrich,    2  Eq.  (J)  Squire  v.  PershaU,  Yin.  Abr. 

€as.  Abr.  406  ;   7  Bro*  P.  C.  437,  tiUe  "  Devise/'  Z.  (2),  pl'lS.   The 

Toml.  ed. ;  2  Atk.  324.  verdict  agaiost  ihe  will,  id  this  oaae, 

(y)  Webb  V.  Claverden,  2  Atk.423.  was  obtained  by  default,  on  an  issue 

See  Id.  324.  directed  by  the  Court  of  Chanceiy. 

(h)  Jones  v.  Janes,  7  Price,  663 ;  2  Bro.  P.  C.  396,  Toml.  ed. 

Jones  v.  Frostf  Jac.  Rep.  466.  See  {k)  Tucker  and  Others  v.  Sanger 

PembeHon  v.  Pemberton^  13  Yes.  and  Others,  1  M'Clel.  424;  5.  C 

297,  298.  13  Price,  119. 

(i)  Anon,  3  Atk.  17. 
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ddflervants.  Lord  7%afrloicr  was  much  agaiiiat  the  will,  and 
two  issues  were  directed  as  to  its  validity,  in  both  of  which 
it  was  established.  Lord  Chief  Justice  JSyre,  before  whom  it 
was  tried,  stated  to  the  Jury  that  the  point  was,  whether  the 
testator  haewperfeeiljfwkai  he  was  doing,  and  that  they  were 
not  to  enter  too  minutely  into  considerations  of  influence  (/)• 

In  another  case,  the  plaintiff,  a  devisee,  sought  by  his  bill 
to  establish  a  will;  the  defendant,  the  heir-at-law,  was  an  in* 
lant,  and  insisted  that  the  testator  was  insane  when  he 
made  the  will.  From  the  evidence  adduced  in  the  cause, 
it  was  dear  the  testator  was  not  insane.  The  Vice^Chan- 
ceHoT  said — "  An  heir  is,  in  these  cases,  entitled  to  an  issue, 
devismii  vel  non;  the  Court  cannot  refuse  it  if  asked  for; 
but,  if  the  counsel  for  the  in£uit  heir  is  clear,  from  the  evi- 
dence, that  there  is  no  ground  to  impeach  the  will,  he  is 
well  justified  in  declining  to  ask  for  an  issue"  (m). 

To  prevent  the  frauds  consequent  upon  the  secret  man- 
ner in  which  wills  were  formerly  executed,  the  statute 
of  frauds  (ft)  requires  every  will  disposing  of  real  estate 
to  be  in  writing,  and  signed  by  the  devisor,  and  attested 
and  subscribed  in  his  presence,  by  three  credible  wit* 
nesses.  In  the  construction  of  this  statute,  therefore, 
it  has  been  holden,  that  the  Legislature,  when  it  re- 
quired the  witnesses  to  attest  the  signing,  must,  by  impli- 
caticm,  have  required  them  to  attest  the  capacity  of  signing; 
for,  it  was  not  merely  the  abstract  act  or  form  of  signing 
which  the  Legislature  intended  as  one  necessary  solemnity 
to  the  constitution  of  a  devise,  for,  an  idiot  or  lunatic  might 
put  his  name  to  an  instrument,  and  yet  be  perfectly  igno- 
rant of  its  contents;  but  the  Legislature,  in  the  word  "  sign^ 
ingf^  comprehended  another  idea,  namely,  signing  an  in- 
strument, intending  it  to  be  a  will;  consequently,  the  mental 
power  or  capacity  of  willing  was  necessary,  as  well  as  the 
corporal  power  of  putting  the  mark  or  name  to  constitute  a 
signing.  The  business,  then,  of  the  persons  required  by 
the  statute  to  be  present  at  executing  a  will,  is  not  barely  to 
attest  the  corporal  act  of  signing,  but  to  try,  judge,  and  de- 

(0  Bennett' 9  case,  cited  9  Ves.  185;  ^.  C.  1  Cox,  353. 
(«)  Lewf  V.  Levy^  3  Madd.  245.         (ii)  29  Car.  2,  c.  3,  s.  5. 
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termine)  whether  the  testator  is  compos  to  8ign(yi);  sanity 
is  the  great  fact  which  the  witness  has  to  speak  to,  when 
he  comes  to  prove  the  attestation,  and  that  is  the  true 
reason  why  a  will  can  never  be  proved  as  an  exhibit  vivd 
voce  in  Chancery,  though  a  deed  may;  for  there  must  be 
liberty  to  cross-examine  as  to  sanity  (o).  Li  conformity 
to  this  doctrine,  it  was  said  by  Lord  Chancellor  Hard- 
wicke  (p),  that  it  had  been  determined  over  and  over  again^ 
in  the  Court  of  Chancery,  that  it  must  be  shewn  that  the 
devisor  was  of  sound  and  disposing  mind  when  a  will  was 
to  be  established  as  to  real  estate;  proving  that  it  was  well 
executed,  according  to  the  statute  of  frauds  and  perjuries, 
was  not  sufficient.  It  is  not  sufficient  that  the  testator  be 
corporaUy  present  when  he  signs  his  will,  if,  in  truth,  he  be 
in  a  jBtate  of  insensibility,  and,  consequently,  absent  as  to 
mental  purposes  (q).  The  execution  of  a  will,  disposing  of 
real  estate,  is  to  be  proved  by  the  subscribing  witnesses,  if 
they  are  alive,  and  can  be  produced.  On  a  trial  at  com* 
mon  law,  all  the  circumstances  may  be  proved  by  a  single 
witness,  provided  there  were  «:taaUy  three  witnesses,  as 
the  statute  of  frauds  requires  (r).  But,  though  the  devi* 
see  need  not  call  more  than  one  witness,  the  opposite 
party  may  call  the  other  subscribing  witnesses.  Should  one 
of  the  witnesses  refuse  to  swear  that  he  saw  the  testator 
publish  his  will,  if  that  fact  can  be  proved  by  other  suf- 
ficient testimony,  the  fraud  of  the  obstinate  witness  will  not 
be  sufficient  to  defeat  the  testator's  will(«).  In  the  Court 
of  Chancery,  it  is  the  general  rule  never  to  establish  a  will, 
unless  all  the  witnesses  are  examined:  because  the  heir  has 
a  right  to  evidence  of  sanity,  from  every  one  of  those  whom 
the  statute  has  placed  round  his  ancestor,  as  guards  against 
fraud.  This  is  not  a  mere  technical  rule.  The  design  of 
the  statute  was  to  prevent  wills  which  ought  not  to-be 

(n)  Harris  v.  Ingledew,  3  P. Wins.  (r)  Amtey    v.  Dotosioff,    2  Str. 

93.  1254. 

(o)  Hinditon  ▼.  Kersey^  4  Burn's  («)  DayreU  v.  Glasscock,  Skinn. 

Eccl.  Law,  102.  413;   Pike  v.  Balderminff,  cited  2 

(p)  Wamsy.Hodgeson,2Atk,56.  Str.  1098. 

(g)  Righi  v.  PHce,  1  Dougl.  241. 
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made ;  and  operates  silentlyi  but  forcibly^  by  intestacy  (I). 
But,  though  the  general  rule  of  the  Court  of  Chancery  be, 
that  all  the  subscribing  witnesses  must  be  examined  (ii); 
yet  it  would  be  lajring  down  the  rule  too  largely  to  say,  that 
in  no  case  can  a  will  be  proved  in  equity,  without  such  com-* 
plete  examination  (r).  In  a  recent  case,  where  an  heir-at- 
law  filed  a  bill  to  set  aside  a  will,  and  the  Court  directed  an 
issue  to  try  the  capacity  of  the  testator,  and  all  the  sub- 
scribing witnesses  to  the  will  had  not  been  examined  on 
the  trial,  it  was  held,  on  a  motion  for  a  new  trial,  that  the 
rule  did  not  apply  to  the  case  of  an  heir  attempting  to  im- 
peach a  will  (to).  It  was  long  ago  held,  that  when  the  best  en- 
deayours  have  been  used  to  discover  and  bring  forward  a  wit- 
ness, if  those  efforts  are  fruitless,  the  witness  maybe  consider- 
ed as  dead  (x).  The  rule,  that  the  proof  of  the  death  of  an  at* 
testing  witness  must  be  positive  (y),  is  to.be  understood  with 
some  qualification;  for,  where  one  of  the  witnesses  to  a  will 
of  real  estate  had  since  become  insane,  proof  of  the  hand- 
writing of  such  witness  was  allowed,  as  if  he  were  dead  (xr). 

A  person  who  signs  his  name  as  witness  to  a  wiU,  by  this 
act  of  attestation  solemnly  testifies  the  sanity  of  the  testator. 
Should  such  witness  afterwards  attempt  to  impeach  his  own 
act,  and  to  prove  that  the  testator  did  not  know  what  he 
was  doing  when  he  made  (what  purported  to  be)  his  will, 
though  such  testimony  will  be  far  indeed  from  conclusive  (a), 
and  Lord  Mansfield  even  held,  that  a  witness  impeaching  his 
own  acts,  instead  of  finding  credit,  deserved  the  pillory  (b) — 
yet.  Lord  Eldon  has  not  gone  so  far  in  exclusion  of  such 
evidence,  admitting,  however,  that  it  is  to  be  received  with 

{t)  Hindton  v.  Kersey,  4  Burn's  Rep.  614.  AndaeeBurrowesy.Lock, 

£ccl.  Law,  97—102 ;  Booile  v.  Blun-  10  Ves.  474 ;  2  Br.  C.  C.  504 ;  Lord 

dell,  19  Ves.  500 ;  S.  C.  Cooper,  138.  Carrington  v.  Patfne,  5  Ves.  411. 

(»)  Towfuendy,  Ives,  1  Wils.216;        (c)  Bemei  r.  Taylor,  9  Ves.  382; 

Ogle  v.  Cook,  1  Ves.  sen.  177.  Currie  v.  ChUd,  3  Camp.  283. 

(v)  PoweUv.  Cleaver,  2Bto,CC.       (a)  Hudton*s    case,    Skinn.   79; 

503.  Digg's  case,  cited  ibid. 

{w)   Wright  v.  Tatham,  ante,  pp.        {b)  Walton  y,  Shelley,  1 T.  R.  300; 

55—57.  Lowe  v.  JoUife,  1  Sir  W.  BL  366 ; 

(x)  Anon,  Godbolt,  326';  M^Ken-  Eex  v.  Nueys  and  Galey,  Id.  416; 

ire  V.  Frater,  9  Ves.  6.  Lowe  v.  JoUiffe,  1  Dick.  389;  Qood- 

(y)  Bishop  v.   Burton,    Comyn,  title  v.  Clayton,  4  Burr.  2225. 
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the  most  scrupulous  jealousy  (c).  Sir  John  NichoU  has 
perhaps  laid  down  the  most  distinct  rule,  namely,  that  such 
testimony  is  not  to  be  positively  rejected;  but,  at  the  same 
time,  no  fact  stated  by  a  witness  open  to  such  just  suspicion 
can  be  relied  on,  where  he  is  not  corroborated  by  other  evi- 
dence (c/).  In  a  case  pregnant  with  appearances  of  fraud, 
and  resting  for  support  on  the  attesting  witnesses  alone, 
these  witnesses  must  be  beyond  suspicion;  if  at  all  shaken 
in  credit,  no  part  of  their  evidence  can  be  relied  on  {e).  It 
is  possible,  that  a  testamentary  instrument  may  be  establish- 
ed against  the  evidence  of  all  the  subscribing  witnesses;  but 
such  a  case  would  require  strong  supplementary  circum- 
stances— would  require  to  be  supported  by  the  whole  res 
gesta,  by  strong  probability  arising  from  the  conduct  of  all 
parties,  and  by  the  improbability  of  the  practice  of  any 
fraud  or  circumvention,  or  the  exercise  of  undue  influ- 
ence (/).  And  it  has  been  lately  decided,  that  a  will  may 
be  pronounced  for,  though  both  the  attesting  witnesses  de- 
pose to  the  incapacity  of  the  deceased  (g).  The  issue  cfeft- 
Siwii  vel  non  always  implies  in  it,  where  the  execution  is  not 
the  point  in  issue,  a  question  of  the  capacity  of  the  tes- 
tator; that  is,  either  his  absolute  capacity,  or  his  relative 
capacity,  where  it  is  supposed  that  the  particular  instrument 
was  the  effect  of  that  undue  influence,  which  necessarily  im- 
plies a  degree  of  weakness  at  the  time,  and  quoad  that  in- 
strument, making  it  not  an  instrument  arising  from  the  fair 
bias  of  his  own  mind,  but  from  the  exercise  of  that  impro- 
per influence  (A),  Where  the  evidence  proves  the  execu- 
tion of  a  will,  but  the  witnesses  have  not  been  examined  as 
to  the  sanity  of  the  testator,  the  cause  will  be  adjourned  at 
the  hearing,  and  Uberty  will  be  given  to  exhibit  an  interro- 


(c)   BooUe  y.  BhtndeU,  19  Yes.  R.  288. 

504;  Hwcard  y, BraitkwaUe,  1  Yes.  (/)  PerSaJ,  NichoU,  2  Kagg. 

&  Bea.  208.  Eccl.  R.  219.    See  ante,  pp.  54,  55. 

(cQ  Kinkside  v.  Harriaan,  2  Phill.  (g)  Le  Breton  y.  FleUlier,  2  Hagg. 

499.    And  see  Burrowi  v.  Lock,  10  Eccl.  R.  568. 

Yes.  474.  (Ji)   B<Ues  v«  Grava,  2  Yea.  jun. 

(«)  Brydgea  v.  King,  I  Hagg  Eccl.  288,  289. 


OF  LUNATICS.  28T 

gatory  to  prove  bis  sanity  (t ).    Where  a  Court  of  law  has 
decided  in  favour  of  a  will,  objected  to  on  the  ground  of  the 
testator's  insanity,  a  Court  of  equity  will  not  direct  a  second 
trial  without  strong  reasons.    A  bill  was  filed  by  the  devisees, 
under  the  will  of  Lord  Chedworth,  to  have  the  will  estab- 
lished, and  the  trusts  carried  into  execution.    An  issue  cfe- 
wisavii  net  nom  WBB  desired  by  the  heir-at-law,  suggesting 
incompetency  in  the  testator.     Upon  the  trial  of  that  issue, 
in  the  Court  of  King's  Bench,  a  verdict  was  found,  establish- 
ing the  will  upon  very  clear  and  strong  evidence  of  capacity 
apparent  from  the  conduct  of  the  testator,  particularly  his  act- 
ing as  a  magistrate,  and  as  chairman  at  the  quarter  sessions, 
and  performing  his  duties  in  the  House  of  Lords,  opposed 
only  by  some  circumstances  of  eccentricity  and  irregularity 
in  dress,  which  came  out  principally  upon  the  cross-exami- 
nation, his  heir  having  examined  only  one  witness.    A  motion 
was  made  by  the  heir-at-law  for  a  new  trial,  upon  a  suggestion 
of  the  expectation  of  further  evidence,  and  an  affidavit  by 
Dr.  Parr,  expressing  his  opinion  that  the  testator  had  riot 
been  of  a  perfectly  sound  mind,  from  a  propensity  to  insani- 
ty, perhaps  subsisting  from  his  birth,  and  promoted  by  cer- 
tain circumstances  of  his  hfe.    On  the  other  side,  several 
letters  from  Dr.  Parr  to  the  testator  were  produced,  consult- 
ing him  upon  subjects  of  literature,  expressing  in  strong 
terms  an  opinion  of  his  good  sense  and  talents,  and,  in  one 
instance,  recommending  a  clergyman  for  a  living  in  his  Lord- 
ship's gift,  the  offer  of  which  Dr.  Parr  declined  for  himself. 
Lord  Erskine  said,  that  he  should  be  very  sorry  to  find  a 
rule  in  the  Court  of  Chancery,  that  there  must  be  a  second 
trial  of  an  issue  if  desired,  without  any  ground  laid  for  it. 
And  in  a  case,  therefore,  of  a  man  exercising  all  the  great 
public  duties,  which  it  was  proved  the  testator  in  that  case 
did,  it  must  be  shewn  that  he,  nevertheless,  had  a  morbid 
image  in  his  mind  upon  a  particular  subject,  so  wide  from 
sound  understanding,  that  he  ought  not  to  be  considered  in 
that  state ;  but  there  being  no  evidence  of  the  existence  of 
such  a  morbid  image  connected  with  the  will  in  question,  a 

(i)  Ahranu  y.  Whuhup,  1  Rius.  526;  WaUU  v.  Hodgeson,  Id.  527,  n. ;  S.  C. 
2  Atk.  56. 
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new  trial  was  refused ;  and^  as  it  did  not  appear  that  the 
heir-at-law  had  wickedly  and  fraudulently  contested  the 
willy  he  was  not  ordered  to  pay  the  costs  of  the  issue  (J). 

If  a  devisee  brings  a  bill  merely  in  perpetuam  rei  memo^ 
nam^  and  the  heir-at-law  does  nothing  more  than  cross-ex- 
amine the  witnesses  who  are  produced  to  confirm  the  will, 
he  is  entitled  to  his  costs  (£).  If  he  examines  witnesses  to  eh- 
coimter  the  wiU,  then  he  shall  not  have  his  costs  where  the 
bill  does  not  pray  relief,  nor  is  brought  to  a  hearing;  if 
the  heir-at-law  has  an  issue  directed  to  try  the  will,  and  the 
will  is  estabUshed,  as  he  has  a  right  to  be  satisfied  how  he  is 
disinherited,  he  shall  have  his  costs.  If  he  sets  up  insanity  or 
any  other  disability  against  the  person  who  made  the  will,  and 
fails,  he  shall  not  have  his  costs;  but  it  must  be  a  strong 
case  to  induce  the  Court  to  give  costs  against  him,  as  spo*- 
liation  or  secreting  the  will  (/). 

Where  a  bill  was  filed  by  an  heir-at>]aw,  charging  fraud 
and  circumvention  in  the  defendant  in  obtaining  the  will, 
and  insanity  in  the  testatrix — Lord  Hardwicke  decreed 
costs  against  the  plaintiff,  observing,  that  it  was  such  vexa- 
tion in  an  heir-at-law,  to  bring  a  bill  to  set  aside  a  will 
for  insanity  in  the  testator,  when  he  might  have  proceed- 
ed at  law  by  ejectment,  that,  if  he  failed,  he  should  pay 
the  costs  of  controverting  the  will.  «  But  wjiere  an  heir  is 
brought  before  the  Court  as  defendant,  even  though  he 
should  insist  upon  the  will  being  fraudulent,  or  the  testator 
being  insane,  and  an  issue  is  directed  to  try  the  fraud  or  in- 
sanity, yet  the  Court  of  Chancery  will  not  give  costs  against 
him,  though  he  fail  in  the  attempt  of  overturning  the  will, 
but  very  often  allows  the  heir  his  costs  (m). 

If  an  heir-at-law,  alleging  insanity  in  a  devisor,  file  hisbiU 
against  the  devisee,  and  he  fail  in  the  issue  devUdvit  velnon^ 
he  shall  pay  the  costs  of  the  issue,  but  not  the  costs  of  the 
suit  in  equity,  unless  he  might  have  asserted  his  claim  by 

(J)  WhUe  V.  fFi&on,  13  Ves.  87.  \l)  Biddtdfh  v.  Biddulph,  2  P. 

See  Pemberton  v.  PemberUm,  lA  Wms.  285;  3P.Win8.374;  Bamey 

290.  y^Eyre,  3  Atk.  387. 

(A)  Vaughan  v.  FUzgerald,  1  Sch.  («)  Webb  v.  Ciaverden,  2  Atk. 

&  Lef.  316 ;  BUnkehome  v.  Feast,  1  424. 
Dick.  153;  r«nierv.7ttriifr,  Id.313. 
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ejectment;  and  then  his  suit  will  be  deemed  vexatious,  and 
he  will  be  ordered  to  pay  the  costs  of  it(n). 

The  practice  is  well  established,  that,  where  a  bill  is  filed 
against  an  heir-at-law,  praying  relief,  as  to  have  the  trusts 
of  a  win  carried  into  execution,  if  he,  who  has  a  great  inter- 
est in  the  inheritance,  and  is  favored  by  the  law,  cross-exa- 
mines, he  is  entitled  to  his  costs;  being  brought  into  equi- 
ty, in  order  that  the  will  may  be  established  against  him; 
and  having  a  right  to  see  whether  he  is  disinherited  or  not. 
If  he  chooses  to  examine  witnesses  himself,  the  question  of 
course  will  depend  upon  the  circumstances.  But  the  heir  is 
indulged  in  going  a  step  farther.  On  account  of  the  frail  and 
imperfect  mode  of  examination  into  facts  in  the  Court  of 
Chancery,  he  has  a  right,  ex  debiiojusiiike,  to  demand  an  is- 
sue ;  and  if  he  does,  setting  up  insanity,  he  shall  not  have  costs 
unless  he  establish  it;  and  if  it  appear,  that,  knowing  the  de* 
visor  was  perfectly  sane,  he  set  up  that  pretext,  he  would 
fall  within  the  scope  of  Lord  Hardmcie^s  exception  (o). 

In  a  recent  case,  where  a  bill  was  filed  by  the  devisees 
under  a  will  against  the  heiress-at-law,  for  establishing  the 
will,  and  she  insisted  on  the  testator's  insanity,  and  on  an  is- 
sue devUavit  vel  non,  and  a  verdict  was  given  in  favour  of  the 
will,  the  heiresa-at-law  was  allowed  all  her  costs  in  equity, 
on  the  common  principle  that  she  was  merely  cross-examin- 
ing witnesses,  which  she  was  entitled  to  do;  but  each  party 
was  left' to  pay  their  own  costs  of  the  issue  (p). 

5.  AU  acts  done  during  a  ludd  interval  are  to  be  con- 
sidered as  those  of  a  person  perfectly  capable  of  contract- 
ing, managing,  and  disposing  of  his  affairs  at  that  period, 
and  this  rule  applies  to  mUs  as  well  as  contracts.  This  has 
more  frequently  occurred  upon  wills.  A  number  of  ques- 
tions has  been  raised  upon  the  execution  of  a  will  during  a 
lucid  interval,  and  that  being  proved,  the  will  has  been  held 
valid  and  effectual  to  all  intents  and  purposes,  for  the  con- 
veyance of  real  and  personal  estate,  as  if  the  testator  had 
never  been  deranged  {q). 

(ft)  ^eaife  ▼.  Scaife,  4  Rius.  309.  27S.    See  Devie  v.  Lord  Broumlow, 

(o)  WhiU  y.  Wibon,  13  Ves.  91.  2  Dick.  796. 
(p)  SmUh  and  Another  v.  Dear-       (q)  9  Ves.  610. 
mer  and  Others,  3  Younge  &  Jew. 
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Where  general  lunacy  has  been  eBtabliahedf  the  partici 
alleging  a  lucid  interval  are  under  the  necessity  of  shewing 
that  there  was  not  merely  a  cessation  of  the  yiolent  symp- 
toms of  the  disorder,  but  a  restoration  of  the  faculties  of 
the  mind  sufficient  to  enable  the  alleged  lunatic  to  judge  of 
t]ie  act  he  has  performed  (r).  Lord  Thurlaw  is  reported  to 
have  said,  that,  **  by  a  perfect  iuierv^l^  he  did  not  mean  a^ 
cooler  n\oment«  an  abatement  of  pain  or  violence,  or  of  a 
higher  state  of  torture,  a  mind  relieved  from  excessive  pres- 
sure— but  an  interval  in  which  the  mind,  having  thrown  off 
the  disease,  had  recovered  its  general  habit"  («). 

Every  person  is  presumed  to  be  sane,  until  it  is  shewn 
that  he  has  become  insane;  the  presumption  then  changes; 
it  is  presumed  that  he  continues  of  unsound  mind,  and  the 
party  setting  up  any  instrument  after  insanity  has  manifest- 
ed itself,  has  the  burthen  of  proof  cast  upon  him;  he  must 
shew  recovery,  and  he  must  shew,  not  merely  that  the  party 
whose  act  is  the  subject  of  inquiry  was  restored  to  a  state 
of  calmness,  and  to  the  ability  of  holding  rational  conversa- 
tion on  some  topics,  but  that  his  mind,  having  shaken  off  the 
diseajse,  was  again  become  perfect,  was  sound  upon  all  suIh 
jects,  and  that  no  delusion  remained  (i). 

If  a  will  made  by  ft  lunatic  is  rationally  drawn  up,  and 
the  nature  of  the  disorder  was  such  as  to  afford  any  reason-t 
able  groimd  to  suppose  that  a  lucid  interval  may  have  pre*- 
vailed ;  the  act  itself  ftimishes  a  very  strong  presumption 
of  that  sound  and  disposing  mind  which  is  necessary  to  its 
validity  (i/). 

What  feu  from  the  late  Sir  fVilliam  Wynne  in  hia  judg- 
ment in  the  case  of  Cartwrighi  v.  CartwrigJU  and  Othjers  (r), 
before  the  Delegates,  on  an  appeal  from  the  Prerogative 
Court  of  the  Ardbbishop  of  Canterbury,  expounda  the  law 
upon  this  point  with  great  clearness  and  precision.  There, 
the  testatrix  wrote  her  will  without  any  collateral  circum*^ 
stances  to  indicate  the  inci  of  a  lucid  interval,  and  with  her 
own  hands,  loosened  from  their  ligatures  for  the  purpose;  she 

{ry  9  y£8.  611.    See  3  Add,  46;  (ti)  See  Swinb.  oa  WOk,  by  Pow. 

11  Yes.  11.  1  VqI.  p.  125;  9  Vet.  610. 

(#)  3  Br.  C.  C.  444.  (v)  1   PhiU.   90—121 ;    snd  sec 

(0    Oro<m  V.  Thomag,  2  Hagg.  WhiU  t.  Drwer^  Id.  84. 

Eccl.  R.  434. 
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was  alone  whik  she  perfonned  the  act,  though  observed 
through  an  aperture  by  persons  in  an  adjohiing  room,  who 
deposed,  that,  while  engaged  in  doing  it,  she  frequently  left 
off  writing,  threw  the  torn  pieces  of  paper  in  the  fire,  and 
walked  about  the  room  in  a  wild  and  disordered  manner. 
But  the  paper  itself  had  no  mark  of  irritation;  whatever 
outward  appearance  of  disorder  there  might  have  been,  it 
had  no  eflfect  upon  the  writing  itself,  which  was  a  perfectly 
steady  and  correct  performance,  entirely  consistent  with  her 
attachments,  impressions,  and  habits,  when  in  a  sane  con- 
dition^ and  written  without  a  single  mistake  or  blot.  The 
wiD  was  planned  and  completed  by  the  testatrix  without 
any  assistance,  and  afterwards  recognised  by  her.  Upon 
this  state  of  the  case,  Sir  WiUiam  Wynne  decided  for  the 
validity  of  the  wiU,  grounding  his  judgment  on  the  follow- 
ing principles: — 

The  rule  of  the  law  of  England  on  this  subject  is  the 
same  as  that  of  the  civil  law  (it).  **  If  it  can  be  established  that 
the  party  afflicted  habitually  by  a  malady  of  the  mind  has 
intermissions,  and  if  there  was  an  intermission  of  the  dis- 
order at  the  time  of  the  act,  that  being  proved  is  sufficient, 
and  the  general  habitual^  insanity  will  not  affect  it;  but  the 
efiect  of  it  is  this,  it  inverts  the  order  of  proof  and  of  pre- 
sumption; for,  until  proof  of  habitual  insanity  is  made,  the 
presumption  is,  that  the  agent,  like  all  human  creatures,  was 
rational:  but  where  an  habitual  insanity  in  the  mind  of  the 
person  who  does  the  act  is  established,  there  the  party  who 
would  take  advantage  of  the  fact  of  an  interval  of  reason 
must  prove  it — that  is  the  law;  so  that  in  all  these  cases  the 
question  is,  whether,  admitting  habitual  insanity,  there  was 
a  lucid  interval  or  not  to  do  the  act.  The  strongest  and  best 
proof  that  can  arise  as  to  a  lucid  interval  is  that  which  ari- 
ses from  the  act  itself,  which  is  the  thing  to  be  first  exa- 
mined, and  if  it  can  be  proved  and  established  that  it  is 
a  rational  act  rationally  done,  that  is  sufficient."  The 
rule  upon  this  subject  is  thus  laid  down  by  Swinburne  (x), 

(w)  Furioriautem,  »i per  idtemput    videntur,  Inst.  lib.  2,  tit  12,  s.  I. 
faeermi  teMiametUum  quo  furor  eo-       (x),Swinb.  on  Wills,  part  2,  s.  3. 
rum  intermittus  est,  jure  testati  etse 

U2    ' 
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'  If  a  lunatic  person,  or  one  that  is  beside  himself  at  some 
times,  but  not  continually,  make  his  testament,  and  it  is 
not  known  whether  the  same  were  made  while  he  was  of 
sound  mind  and  memory  or  no,  then,  in  case  the  testament 
be  so  conceived  as  thereby  no  argument  of  phrensy  or 
folly  can  be  gathered,  it  is  to  be  presumed  that  the  same 
was  made  during  the  time  of  his  calm  and  clear  intermis* 
sions,  and  so  the  testament  shall  be  adjudged  good;  yea, 
although  it  cannot  be  proved  that  the  testator  used  to  have 
any  clear  and  quiet  intermissions  at  all;  yet  nevertheless, 
if  the  testament  be  wisely  and  orderly  framed,  the  same 
ought  to  be  accepted  for  a  lawful  testament'  "  Unques- 
tionably (continued  Sir  W*  Wynne\  there  must  be  complete 
and  absolute  proof  that  the  party  who  had  so  framed  it  did 
it  without  any  assistance.  If  the  fact  be  that  he  has  done 
as  rational  an  act  as  can  be,  without  any  assistance  from  ano- 
ther person,  nothing  more  is  necessary  to  be  proved.  There 
does  not  appear  to  be  any  authority  or  law  to  prove  what 
the  length  of  the  lucid  interval  is  to  be,  whetheil  an  hour,  a 
day,  or  a  month;  all  that  is  required  is,  that  it  should  be  of 
sufficient  length  to  do  the  rational  act  intended;  if  it  is  es- 
tablished that  the  act  done  is  perfectly  proper,  and  that  the 
party  who  is  alleged  to  have  done  it  was  free  from  the  dis- 
order at  the  time,  that  is  completely  sufficient." 

But,  propriety  of  expression  will  not  alone  suffice  to  es- 
tablish a  will,  if  other  circumstances  in  proof,  added  to  th^ 
nature  of  the  bequests,  should  raise  a  presumption  that  it 
originated  in  insanity.  Thus,  in  the  case  of  Clarke  v. 
Lear  and  Scarwelliy),  the  testator,  a  middle  aged  man, 
being  a  lunatic,  escaped  from  his  keeper,  and  at  a  watering 
place  fell  in  love  with  a  young  lady  to  whom  he  afterwards 
Bent  in  very  polite  terms  a  present  of  a  lottery  ticket,  and  mak- 
ing a  will,  rational  on  the  face  of  it,  lef%  her  a  legacy  of  1000/. 
But,  though  it  was  argued  that  all  this  had  the  appearance 
of  reason,  the  will  was  set  aside  as  bottomed  in  insanity. 

There  are  many  circumstances  which,  though  not  of 
themselves  enough  to  establish  actual  insanity,  where  it  had 
not  before  become  decided,  are  still  strong  indicia  of  its 

(y)  Cited  IPhm.  119. 
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oonttnuance— such  as  great  irritability,  violent  passions,  oc- 
casionally deep  depression,  eccentric  habits,  suspiciousness, 
inconsistency,  changeableness,  and  the  like.  If  actual  in- 
sanity has  never  existed,  many,  or  most  of  these  circum- 
stances may  occur,  and  yet  not  establish  positive  derange- 
ment: but,  where  actual  derangement  has  previously  existed, 
lighter  things  become  confirmations  (ir)« 

It  has  been  stated,  that  if  in  a  testament  there  is  a  mixture 
of  wisdom  and  folly,  it  is  to  be  presumed  th&t  the  same  was 
made  during  the  testator's  phrensy,  insomuch,  that,  if  there 
is  but  one  word  sounding  to  folly,  it  is  presumed  that  the  tes- 
tator was  not  of  sound  mind  and  memory  when  he  made  the 
same  (a).  But  this  doctrine  applies  only  to  the  case  of  a  per- 
sonwhois  sometimes  sane  and  sometimes  insane,  and  ofwhose 
state  when  he  wrote  the  will  there  is  no  direct  proof.  And, 
therefore,  the  Ecclesiastical  Court  will  not  at  once  reject 
an  allegation  propounding  a  will  which  sounds  io  folly ^  when 
facts  are  pleaded,  shewing  that  the  testator,  up  to  his  death, 
conducted  himself  in  the  ordinary  concerns  of  life  as  a  sane 
man  (6).  It  is  necessary  to  observe  great  caution  in  ex- 
amining the  proof  of  a  lucid  interval,  but  the  law  must  not 
be  defeated  by  any  overstrained  demands  of  such  proof  (c). 

It  may  be  difficult,  and  perhaps  would  be  dangerous,  to 
attempt  to  define  what  is  the  essence  of  insanity.  Delusion 
has  been  generally  laid  down  {d)  as  essential;  that  is,  the 
fancying  things  to  exist  which  can  have  no  existence,  and 
are  impossible  according  to  the  nature  of  things,  as  that 
trees  will  walk,  or  statues  nod,  and  which  fancy  no  proof  or 
reasoning  will  remove.  An  opinion  against -rational  pro- 
bability is  not  necessarily  an  insane  opinion;  it  is  not  draw- 
ing right  conclusions  from  manifestly  wrong  premises,  but 
erroneous  inferences  from  premises  which  may  be  true  (e). 
Others  may  have  said,  that  insanity  may  exist  though  no 
delusion  prevail;  whether  this  means  that  it  may  exist  where 
no  delusion  ever  has  prevailed,  or  only  where  it  cannot  be 

(x)  Groom  v.   Thomas,  2  Hagg.  R.  214. 

Ecd.  R.  443.  (e)  WhUe  v.  Driver,  1  Phil.  88. 

(a)  Swinb.  on  Wills,  part  2,  b«  3,  {d)  See  ante,  Chap.  3,  s.  5. 

adfinem,  (e)  3  Hagg.  Eccl.  Rep.  545,. 

(6)  Arhery  v.  A»he,  1  Hagg.  Eccl. 
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called  forth  upon  the  particular  occasion,  is  not  so  dear. 
Sir  J.  NichoU  said^  "  that  no  case  had  ever  come  under  his 
notice  where  insanity  had  been  held  to  be  established  with- 
out any  delusion  ever  having  prevailed,  nor  was  he  able  ex- 
actly to  understand  what  is  meant  by  '  a  ludd  interval,^  if 
it  did  not  take  place  when  no  symptom  of  delusion  can  be 
called  forth  at  the  time.  How,  but  by  the  manifestation  oi 
the  delusion,  is  the  insanity  proved  to  exist  at  any  one 
time?  The  disorder  may  not  be  permanently  and  altogether 
eradicated — it  may  only  intermit — it  may  be  liable  to  return; 
but,  if  the  mind  is  apparently  rational  upon  all  subjects,  and 
no  symptom  of  delusion  can  be  called  forth  on  any  subject, 
the  disorder  is  for  that  time  absent;  there  is  then  an  inter- 
val, if  there  be  any  such  thing  as  a  lucid  interval.  It  may 
often  be  difficult  to  prove  a  lucid  interval,  because  it  is  dif- 
ficult to  ascertain  the  total  absence  of  all  delusion"  (/). 

In  a  case  where  the  deceased  was  admitted  to  have  been 
insane  before  the  execution  of  two  asserted  wills,  and  where 
there  was  evidence  of  delusion  and  other  mdioia  of  de- 
rangement existing  shortly  before,  as  weU  as  subseqiient  to 
the  acts,  proof  of  calmness,  and  of  his  doing  formal  matters 
of  business,  under  the  sanction  of  his  family,  were  held  not 
sufficient  to  rebut  the  presumption  against  such  wills  {g). 

In  a  case  where  delirium,  as  contradistinguished  from  fix- 
ed mental  derangement  or  permanent  proper  insanity,  was  set 
up  in  opposition  to  a  will,  it  was  observed  by  Sir  John  NiehoU, 
**  that  the  two  cases,  however  similar  in  some  respects,  axe 
still  distinguished  firom  each  other  in  several  particulars ;  and 
in  no  one  particular  more  than  in  the  greater  comparative 
facility  of  proving  a  lucid  wierval  in  the  one  than  in  the 
other  case.  For,  in  cases  of  permanent  proper  insanity,  the 
proof  of  a  lucid  interval  is  matter  of  extreme  difficulty,  be- 
cause the  patient  so  affected  is,  not  unfirequently»  ra^nal 
to  all  outward  appearance,  without  any  real  abatement  of  his 
malady;  so  that,  in  truth  and  substance,  he  is  quite  as  insane 
in  his  apparently  rational,  as  he  is  in  his  visible  raving,  fits. 

(/)  3  Hagg.  £ccl.  Rep.  598,  599. 
(^)  Grown  v.  Tkoma9,  2  Hagg,  Gccl  Rep.  433. 
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But  the  apparently  rational  intervals  of  persons  merely  de- 
lirious^ for  the  most  part  are  really  such.  Delirium  is  a 
fluctuating  state  of  mind,  created  by  temporary  eicitement; 
in  the  absence  of  which,  to  be  ascertained  by  the  appear^ 
ance  of  the  patient,  the  patient  is  most  commolnly  really  in- 
sane. Henoe,  as  also  indeed  frcmi  their  gredter  presumed 
frequency,  in  most  instances  in  cases  of  delirium,  the  proba- 
bilities, a  priori,  in  favour  of  a  lucid  interval,  are  infinitely 
stroi^r  in  a  case  of  delirium  than  in  one  of  permanent 
proper  insanity;  and  the  d^culty  of  provi^  a  lucid  inter- 
val is  less,  in  the  same  exact  proportion,  in  tlie  former,  than 
it  is  in  the  latter  case,  and  has  always  been  so  held  by  the 
Ecclesiastical  Court"  (A).  The  antecedent  declarations  of  a 
pirty  with  respect  to  bis  intention  in  middng  a  disposition 
by  wiD,  have  keen  idlowed  weight  in  faVour  of  tlie  presump- 
tidi  of  a  lucid  interval.  Thus,  ik  a  case  (i )  where  a  per- 
son, having  a  large  family,  made  his  witt  whflst  resident 
in  a  receptacle  for  deranged  persons,  and  provided  for 
the  respective  branches  of  his  family,  for  whom  he  had 
at  sevend  periods  made  difierent  provisions.  Among  other 
respectable  persons  with  whom  he  was  acquainted  was 
a  Bank  Director,  to  whom  he  bad,  previously  to  the  com* 
mencement  of  his  calamity,  stated  the  proWsions  be  had 
made,  and  what  he  intended  to  do  forliher  for  the  different 
branches  of  his  family.  The  question  w»A,  whether  a  wiH 
made  in  that  hiouse  was  made  during  a  lucid  interval.  He 
waa  at  that  time  as  convpetent  to  converse  upoik  the  subject 
of  testamentaflty  dispositions  as  he  was  before  ;f  he  had  the 
same  objects  and  purposes:  and,  upon  the  state  of  his  mind 
compared  with  his  antecedent  dedarations,*  his  Will  was  es- 
tablisbed.  And  it  seems  that  a  wiH  of  personalty  only,  con- 
formable to  a  long  enlertffined'  intentbn,  prepared  two 
montiis  before,  and  the  esecutso»  whereof  was  merely  de- 
layed; for  want  of  witnesses,  would  be  valid  as  (ui  unexecut* 

(h)    Broffden  v.  Browfif  2  Add.  Dow,  P.  C.  178.    Sec  alB<^  I  Phill. 

444,  446.    See  1  Hagg.  Eccl.  Rep.  120;  3  Br.  C.  C.  444;  3  Ha^.  Becl. 

158,  159.  Rep.  547. 

(i)  Coghlant  case,  19  Ves.  508.;  1 
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ed  paper,  even  though  the  execution  finally  took  place  dur-» 
ing  supervening  insanity  (k). 

It  would  be  inconsistent  with  the  nature  and  object  of  a 
conunission  of  lunacy,  to  allow  the  party  subject  to  it  to 
alien  his  estate  by  deed,  even  during  a  lucid  interval;  but»  as 
a  will  does  not  take  eflfect  until  his  death,  it  may  be  doubted 
whether  the  same  objection  would  apply  to  a  disposition  by 
will,  made  during  a  lucid  interval,  by  a  person  subject  to 
such  a  commission  (/)•  But,  in  a  case  where  there  is  not  ac- 
tual recovery,  and  the  unfortunate  individual  has  not  been 
restored  to  the  management  of  himself  and  his  concerns,  the 
proof  of  a  lucid  interval  is  extremely  difficult  (m). 

6.  Proof  of  the  existence  o{ partial  insanity  will  invalidate 
contracts  generally,  and  will  be  sufficient  to  defeat  a  [will, 
the  direct  offspring  of  that  partial  insanity,  both  in  the  Courts 
of  Common  Law,  and  in  the  Ecclesiastical  Courts;  although 
the  testator  at  the  time  of  making  it  was  sane  in  other  re* 
spects,  upon  ordinary  subjects. 

An  allegation  by  an  only  child  pleading  partial  insanity, 
for  setting  aside  a  will,  was  admitted;  but  the  whole  history 
of  the  insanity  of  the  testator,  as  respected  the  particular 
person  or  fact,  was  required  to  be  minutely  detailed  from 
an  early  period  (n). 

The  following  decisions  have  occurred  upon  cases  of  this 
description.  The  first  as  that  of  Mr.  Greenwood,  who  was 
bred  to  the  bar,  and  acted  as  chairman  at  the  Quarter  Ses- 
sions, but,  bcQoming  diseased,  and  receiving  in  a  fever  a 
draught  from  the  hands  of  his  brother,  the  delirium  taking 
its  ground  then  connected  itself  with  that  idea;  and  he 
considered  his  brother  as  having  given  him  a  potion  with 
a  view  to  destroy  him.  He  recovered  in  all  other  respects; 
but  that  morbid  image  never  departed,  and  that  idea  ap- 
peared connected  with  the  will,  by  which  he  disinherited  his 
Inrother.  Nevertheless  it  was  considered  so  necessary  to  have 

{k)  FuUeck  V.  AUmson,  3  Hagg.  3  Add.  37 ;  anU,  pp.  64,  67. 

Eccl.  Rep.  527.  (m)  2  Hagg.  EccL  Rep.  449. 

(/)  See  17 Edw. 2,  c.  10;  ante, pp.  (n)  Dev  v.  Chrk  aud  dark,  I 

11,  264;  Dyer,  26  a;  4  Rep.  127  a.  Add.  274. 
See  dement  t.  Bhodee  and  Others, 
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tMMne  precise  rule,  that^  though  a  verdict  had  been  obtained 
in  the  Court  of  Common  Pleas  against  the  will^  the  Judge 
strongly  adyised  the  jury,  on  a  second  trial,  to  find  the  other 
way;  and  they  did  accordingly  find  in  favour  of  the  will. 
Further  proceedings  took  place  afterwards,  and  concluded 
in  a  compromise  (o). 

The  principal  object  of  inquiry  in  the  recent  case  oiDew  t, 
dark  and  Clark  {p)  was  the  cause  and  grounds  of  the  testa^ 
tor's  impressions  and  feelings  respecting  his  daughter,  as  to 
whom  it  was  said  he  laboured  under  delusions ;  and  the  consi- 
deration whether  those  impressions  were  founded  on  realities, 
accounting  for  his  acts  of  severity,  or  were  the  offspring  of  a 
disordered  mind;  and  whether  his  conduct  towards  his  daugh- 
ter was  accompanied  by  any  other  circumstances  tending  to 
shew  insanity.  The  question  arose  in  considering  the  vali- 
dity of  the  will  of  Ely  Stott,  who  died  on  the  18th  November, 
18S1,  at  the  age  of  seventy-two  years,  leaving  a  widow  and 
an  only  daughter  by  a  former  wife.  He  had  several  nephews 
and  nieces,  but  of  course  none  of  them  were  entitled  in  dis- 
tribution. His  property  amounted  to  nearly  40,000/.  In  the 
month  of  February,  18S1,  the  wife  applied  for  a  commission 
of  lunacy  against  the  deceased,  which  was  granted  and  ex«« 
ecuted,  and  the  deceased  was  found  of  unsound  mind  from 
the  preceding  1st  of  January.  The.  will  in  question  was 
dated  in  the  month  of  May,  1818,  three  years  before  the 
finding  under  the  inquisition.  The  substance  of  the  will  ia 
as  follows :  To  his  wife,  the  testator  gave  his  furniture,  books^ 
&c.;  to  his  nephew  Thomas  Clark  100/.;  to  his  nephew 
Valentine  Clark  150;  to  Daniel  Goff  (the  amount  was  left 
in  blank);  1338L6s.  8(L  S  per  cents*  were  given  to  trustees,  to 
pay  the  dividends  to  Lydia  Sley,  spinster,  for  her  sole  use; 
after  her  death,  these  8  per  cents*  were  to  fall  into  the  re^^ 
sidue.  A  similar  sum  was  given  in  trust  for  the  children  of 
Mrs.  Jones,  and  this  sum  was  ultimately  to  fall  into  the  re-» 
sidue.  He  gave  2833/.  &•  8dL  8  per  cents,  to  trustees  to  pay 
the  dividends  to  his  daughter  for  her  separate  use;  he  like- 
Co)  13  Ves.  89;  3  Bro.  C.  C.444. 
{p)  See  the  report  of  this  case  by  Haggard,  and  3  Add.  79—209. 
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wise  gave  them  all  the  money  due  to  him,  as  representative 
of  his  first  wife  under  the  will  of  The  Honourable  Charlotte 
Clivei  in  trust  to  invest  it  and  pay  the  dividends  to  kis 
daugkierfor  her  separate  use*  After  the  daoghter's  death 
both  sums  were  to  fidl  into  the  residue.  To  any  servant  who 
had  lived  with  him  for  five  years  at  the  time  of -his  death, 
he  gave  an  annuity  of  40iL  He  bequeathed  to  Mesars.  Reid, 
Fletcher,  and  RawIingSy  his  exeeutorsi  a  legacy  of  fiO/«  each ; 
and  the  whole  residue  of  his  estates,  real  and  personal,  to 
his  executors,  in  trust  to  pay  his  wife  an  annuity  of  4002* 
during  her  life,  or  widowhood.  If  he  lefk  any  childrea 
by  his  then  wife,  the  residne  was  to  be  divided  among 
them;  if  there  were  no  sueh  children,  (as  the  event  hmj^ 
pened),  then  the  residne  was  to  go  to  his  nephews  Tht^ 
mas  and  Valeniine  Chtwh*  He  appointed  his  wife,  Reid^ 
Fletcher,  and  Rawlings,  executors*  The  dispositions  of  the 
will  were  undoubtedly  very  nmch  to  the  prejudice  of  the 
daughter,  who,  out  of  the  testator's  large  ptoperty,  had 
merely  an  annuity  for  Ufeof  about  10(M»  BBt  die  vriU  was  fill* 
ly  and  formally  drawn  up,  waar^ulailjr  execuled,  and  atleat- 
ed  by  three  lespectaUe  witnesses.  Soon  after  ike  deatk 
of  Mr.  Stolt,  aH  the  executors  having  renosmced  pvobate, 
administration  with  the  will  aasiexed  waft  talcen  owt  by  the 
residuafy  kgaAeea,  Thomas  and  Yafentine  Clairk^  and  soon 
afterwards,  iathe  month  of  April,  1803,  theadoini8ttali«n 
was  caBed  in  by  the  daughter  and  owlj  child..  The  will  wae 
prepoimded  by  the  residuary  legatees,  and  opposed  by  Mrs. 
DeW|  the  daughter^  die  ficst  rilirgntion  grven  for  the  exe- 
eution  pleaded  merely  ilmfaeimm  of  the  will,  and  Ae  deaths 
diaxacter,  and  haBd-wvifeing  of  one  of  the  attesting  wittMsses; 
in  8npp<»t  of  this  aUcgatioi^  the  two  susviviq^  witnesses 
were  examined,,  and  Ab  factum  was  proved.  In^  partfeniw, 
the  sdkitor,.  whoi  prqpaiedi  the*  wifl,  proved'  inslructSons  ftem 
the  deceased  himself  se^esal  interviews  with-  him,  the  dif- 
ferent stagea  of  the  preparation,  and  finally  the-  regular  ex- 
ecution of  the  will;  Both  the  other  witnesses  spoke  to  their 
conviction  and  belief  that  the  deceased  was  of  perfectly 
sound  mind  when  he  made  his  will. 

The  ground  on  which  the  will  was  opposed^  was  nota  denial 
of  the  instructions  and  execution,  nor  a  suggestion  of  any 
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fiwud  or  cifCuniTention,  nor  of  any  extrinsic  influence;  and  it 
was  not  alleged,  that  the  will  did  not  originate  with  himself, 
max  that  it  was  not  prepared  and  completed  by  his  direction, 
nor  that  the  attesting  witnesses  bad  misrepresented  the  fiusts^ 
nor  that  they  had  not  given  an  honest  opinion  of  the  state 
of  the  deceased;  but  the  ground  was,  that,  though  the  will 
was  the  mind  of  the  deceased,  yet,  that  it  was  not  a  sound, 
but  an  unsound  mind — unsound  in  the  legal  acceptation  of 
the  eiHthet — ^'  derated  and  insane."  The  general  outline 
of  the  plea  on  behalf  of  the  daughter  was,  that  the  deceased 
shewed  strong  marks  of  derangement  towards  his  first  wife* 
and  at  the  birth  of  this  daughter;  that,  towards  the  daugh- 
ter, he  shewed  great  antipathy  and  hatred;  that,  in  respect 
to  her,  he  laboured  under  great  delusion  of  mind;  declared 
that  she  was  inrested  by  nature  with  singular  depravity; 
was  an  aband<med  profligate,  vile,  and  irreclaimable;  that 
he  treated  her  with  the  greatest  cruelty  and  violence,  not* 
withstanding  she  was  dutiful  and  virtuous ;  that,  in  various 
other  respects,  he  exhibited  marks  of  insanity :  the  admis- 
sion of  this  plea,  which  was  very  long  and  detailed,  was  op« 
posed ;  and  the  Court  ws,s  of  opinion,  that  it  discksed  a 
case  difficult  of  proof;  but  that,  if  proved,  it  would  be 
available.  In  answer,  a  long  plea  was  also  given  in  support 
of  the  will;  pleading  the  general  sanity  of  the  deceased  in 
the  whole  of  his  c<mduct;  pleading  his  character,  temper, 
and  religious  princi{^,  as  accounting  lor  harshness  to- 
wards  his  daughter ;  and  alleging  such  misconduct  in  the 
daughter  as  afforded  rational  grounds  for  severity  during 
her  education,  and  for  displeasure  afterwards;  such  as 
shewed  that  he  acted  not  under  der(uigement,  but  on  fiM^ts 
wlach  he  considered  as  justifying  his  resentment. 

Sir  John  NichoU  observed  {q) — *^  In  this  case,  there  is  evi- 
dence to  shew,  that  the  deceased,  in  the  ordinary  transac- 
tions of  life,  conducted  himself  and  his  affiiirs  rationally; 
was  a  sensible,  clever  man;  amassed  a  considerable  fortune 
by  his  profession;  took  great  care  of  his  property;  and  that 
several  of  his  friends  and  acquaintance,  some  of  them  medi- 
cal persons,  never  considered,  or  even  suspected,  that  he 

(q)  See  Report  of  Dew  y.  dark  and  Clark,  by  Haggard,  p.  18. 
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Was  deranged  in  his  mind:  all  this  is  fully  established,  and 
strengthened  the  presumption  of  sanity,  and  requires  that 
the  proof  of  derangement  should  be  very  forcible  and  strin- 
gent; but,  it  is  not  conclusive,  nor  is  it  even  conflicting  evi-* 
dence.  All  this  may  be  true,  and  yet  delusion  on  particu« 
lar  subjects,  and  shewing  itself  on  partietilar  occasions,  might 
exist."  And,  after  going  through  the  principal  evidence,  he 
said,  ^'  In  this  case  (r),  the  main  delusions,  certainly,  are 
Aose  respecting  his  daughter  and  respecting  himself;  so 
that,  though  his  daughter,  from  her  earliest  infancy  to  the 
end  of  her  history  in  this  cause,  is  proved  to  be  amiable  in 
disposition,  of  superior  natural  talents,  engaging  in  her 
manners,  diligent,  industrious,  submissive,  and  obedient, 
patient  under  affliction,  dutiful  and  affectionate,  modest  and 
virtuous,  moral  and  religious,  yet,  in  the  deluded  mind  of 
the  deceased,  she  is  the  most  extraordinary  instance  of  de- 
pravity, of  vileness,  of  vice,  of  crime,  of  profligacy,  of  hypo- 
crisy, of  artifice,  of  disobedience,  of  revolt  and  rebellion 
against  paternal  authority,  and  is  quite  irreclaimable — while, 
in  regard  to  himself,  he  is  a  pattern  of  fatherly  tenderness 
and  affection,  though  tying  his  daughter  to  a  bed-post,  and 
flogging  her  with  the  most  unmerciful  severity,  and  aggra- 
vating her  sufferings  by  other  acts  of  cruelty,  and  dompel- 
Mng  her  to  perform  the  most  menial  drudgery,  and  of  the 
severest  sort,  to  which  even  a  servant  would  not  submit. 
All  these  things  are  represented  by  himself  as  proofs  of  his 
great  tenderness  and  regard.  These  impressions  accom- 
pany him  through  life,  and  are  recorded  in  this  will.  To 
remove  these  delusions,  no  reasoning,  no  argument,  no  in- 
terposition of  friends,  no  pastoral  authority,  is  of  any  avail  ;• 
even  the  sanctions  of  religion  cannot  convince  him  that  his 
ideas  are  erroneous,  nor  induce  him  to  alter  his  conduct ; 
he  held  himself  perfect  and  faultless — *  pure  as  the  Deity.' 
What  might  be  the  condition  of  the  deceased  as  applied  to 
other  transactions,  civil  or  criminal,  it  is  not  my  duty  to 
consider.**  The  learned  Judge  in  conclusion  said,  it  was  his 
duty  conscientiously  to  decide  this  case  upon  his  own  moral 

(r)    Id.  pp.  98,  99. 
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conviction,  founded  on  the  evidence  respecting  tiie  will^ 
carefully  guarding  himself  from  being  misled  by  feelings  of 
compassion:  and  it  was  his  full  conviction,  that  the  deceased 
when  he  made  thb  will  was  not  a  person  of  sound  mind; 
or,  in  Lord  Coke*s  language  was — ^^tum  compos  meniisJ^ 
He  therefore  pronounced  against  the  validity  of  the  will  («)• 
The  last  decision  was  confirmed  by  the  Delegates,  and  a 
petition  for  a  commission  of  review  was  afterwards  present*- 
jed  by  the  residuary  legatees;  but  the  Lord  Chancellor  gave 
judgment,  that,  under  the  circumstances  of  this  case,  he  did 
not  think  fit  to  recommend  his  Majesty  to  grant  such  com- 
mission  (0* 

It  was  held,  in  a  recent  case,  that  a  testamentary  pa* 
per  cannot  be  set  aside  on  the  ground  of  monomania^ 
unless  there  be  the  most  decisive  evidence,  that,  at  the 
time  of  the  factum  of  the  paper,  the  belief  in  the  testator's 
mind  amounted  to  insane  delusion.  The  testator  had  been 
a  Fellow  of  Queen's  College,  Oxford,  and  for  the  last  twenty 
years  of  his  life  rector  of  a  living  belonging  to  that  college : 
he  was  always  eccentric  in  his  habits,  resided  in  the  rectory* 
house,  and  was  latterly  very  retired.  His  sister  had  two 
daughters,  one  of  whom  married  Harrison,  a  farmer,  who 
lived  in  the  testator's  parish,  collected  his  tithes,  and  wa^ 
appointed  his  churchwarden.  In  consequence  of  the  tes-» 
tator  and  his  two  servants  having  been  all  taken  ill  together^ 
with  a  complaint  in  the  bowels  and  vomiting,  he  believed 
that  an  attempt  had  been  made  to  poison  him.  It  appeared, 
that  he  had  declared  that  the  well  belonging  to  his  house 
ha4  been  poisoned  by  an  infusion  of  poisonous  matter,  and 
that  he  subsequently  thought  that  the  eggs,  butter,  and 
milk  sent  by  Harrison,  were  poisoned;  which  belief  con-* 
tinned  to  his  death.  The  testator,  advised  by  his  solicitors 
and  a  medical  man,  who  thought  at  the  time  that  he  had 
rational  grounds  for  his  suspicions,  caused  several  investi- 
gations to  be  made,  for  the  purpose  of  ascertaining  whether 
any  attempt  to  poison  him  had  been  made ;  and  the  gentle* 
men  who  conducted  them  were  satisfied  that  there  had 

(«)  Und.     And  see  Sir  John  Nt-       (t)  Dno  v.  Clark  and  Others,  Reg. 
ekoWt  judgment  in  S.  C,  3  Add.  pp.    Lib.  1827,  A,  4,  fol.  2673. 
79—209. 
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been  none.  The  papers  propounded  as  the  will  and  codicfl 
were  prepared  and  executed  subsequently  to  the  time  when 
the  testator  was  impressed  with  the  belief  of  the  poison, 
and  bequeathed  nearly  the  whole  of  his  large  property  to 
the  Provost  and  Fellows  of  Queen's  College,  Oxford,  for 
charitable  purposes,  for  the  benefit  of  the  poor  of  the  parish 
fai  which  he  resided ;  but  it  appeared  Aat  they  carried  into 
effect  an  intention  which  had  been  expressed  long  before 
he  had  the  notion  about  poison,  wad  which  had  been  de- 
layed merely  for  the  purpose  of  getting  witnesses.  The 
will  was  all  in  the  testator^s  hand-writing,  was  remarkably 
well  written,  without  alteration  or  erasure,  and  bore  no  ap- 
pearance of  excitement  or  hurry,  was  attested  by  two  cler- 
gymen, one  his  curate,  the  other  the  minister  of  an  adjoin- 
ing parish,  who  both  in  the  most  unhesitating  manner  de- 
posed to  their  full  belief  that  the  testator  was  of  perfect 
sound  mind,  notwithstanding,  at  the  time  of  their  examination, 
they  were  aware  of  his  opinions  respecting  poisoning ;  and 
this  testimony  was  corroborated  by  that  of  the  solicitors  and 
medical  man  of  the  testator.  The  testamentary  papers  were 
opposed  by  the  next  of  kin,  on  the  ground  that  they  were 
prepared  and  executed  when  the  testator  was  impressed 
imth  the  beHef  of  poisoning,  and  while  he  was  of  unsound 
mind  and  under  mental  delusion.  Sir  John  NiehoU  said, 
''  that,  at  all  events,  it  was  a  case  of  monomania:  for,  vtpeA 
every  other  subject,  from  the  time  in  question  to  his  deaith, 
the  deceased  acted  as  a  person  of  sound  mind,  as  much  as 
he  had  ever  been ;  be  managed  his  house,  his  property,  and 
his  &rm,  granted  leases,  received  tithes,  kept  accounts, 
recognised  his  will,  held  rational  conversation,  and  did 
church  duty.  A  monomania,  to  affect  such  an  instrument, 
under  such  circumstances,  should  be  clear  in  point  of  ex- 
istence, and  decided  in  character,  beyond  all  doubt.  That 
the  deceased  thought  and  believed  that  an  attempt  had 
been  made  to  poison  him,  seemed  to  be  a  fact  established; 
but  was  it  proved  that  his  opinion  in  that  respect  was  a 
mere  morbid  insane  delusion,  rendering  him  intestable? 
The  question  was  not,  whether  the  attempt  to  poison  was 
really  made,  but  whether  he  had  grounds  for  suspecting  it? 
or  whether,  as  pleaded,   'the  deceased  had  no  rational 
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grounds  whatever  for  his  belief?*  **  The  Court  pronounced 
in  favour  of  the  will  and  two  other  papers,  but  allowed  all 
the  costs  out  of  the  estate  («»)• 

When  the  mind  of  a  dying  person  is  reduced  by  the  stress 
of  his  malady,  or  by  general  ezhausti<Hi,  to  such  a  state  of 
mental  depression  and  debility  as  to  be  incapable  of  a  de- 
terminate testamentary  act,  a  paper  signed  by  him  under 
such  circumstances,  as  a  codicil  to  his  will,  will  be  rejected 
by  the  Ecclesiastical  Court,  especially  if  such  instrument  con- 
tains internal  evidence  of  intellectual  weakness,  and  disturbs 
the  settlement  of  the  testator*s  affairs  by  a  former  well-consi- 
dered wiU  made  by  him  when  in  the  entire  possession  of  his 
mental  powers  (v). 

Mental  incapacity  may  invalidate  only  part  of  a  will ;  as  in 
a  recent  case  where  a  testator  wrote  the  first  part  of  what  was 
propounded  as  his  will  with  his  own  hand,  but  the  conclude 
ing  part  was  written  by  the  executor,  who  was  principally 
benefited,  and  who  was  the  active  agent  in  bringing  the 
witness  to  it  to  the  house  of  the  deceased.  According  to 
the  evidence,  the  deceased  was  so  worn  out  that  he  could 
not  complete  his  will,  but  there  was  no  proof  of  any  actual 
incapacity  which  could  be  set  against  his  writing  his  inten- 
tions sensibly  and  intelligibly  to  a  certain  extent.  It  appear- 
ed, however,  thai,,  after  this  effort,  his  capacity  was  not  so 
alive  as  to  prevent  him  from  executing  an  instrument  of  the 
contents  of  which  he  was  not  aware;  and  it  was  not  in  evi- 
dence that  he  gave  any  instructions  for  the  part  of  the  paper 
which  was  written  for  him,  or  that  it  was  read  over  to  him 
after  it  was  written.  The  Court  pronounced  against  the 
part  of  the  will  as  to  the  appointment  of  the  executor  and 
residuary  legatee,  but  in  fiivonr  of  the  part  written  by  the  tes- 
tator himseUr(t0). 

Where  a  will  is  partially  definced  by  a  testator  whilst  of 
unsound  mind,  it  is  to  be  pronoimced  for  as  it  existed  in  its 
integral  state,  if  that  can  be  ascertained  (x).    If  a  testator 

(y)  FuUeek  v.  Amnmm,  3  Hagg.  Phill.  187—198.    And  see  Wood  y. 

EccL  Rep.  527-^547.  Wood,  Id.  357. 

(0)    Brouneker    and     Cooke    v.  (x)  Scmby  and  FiHch  y,  Fordham 

Brouneker,  2  Phill.  57.  and  Others,  1  Add.  74. 

(uf)    BelUnghunt    v.    Fickers,    1 
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of  impeached  sanity  do  some  act  with  relation  to  his  will,  of 
whose  state  4>f  mind  at  the  time  of  doing  the  act,  there  is 
no  evidence  aliunde,  his  rationality  at  such  time,  or  the 
contrary,  is  to  be  inferred  from  that  of  the  act  itself  (y).  In 
a  case  where  it  appeared  that  the  testator  being  moved 
with  a  sudden  impulse  of  passion  against  one  of  the  devi* 
sees  under  his  will^  conceived  the  intention  of  cancelling  it, 
and  of  accomplishing  that  object  by  tearing,  and,  having  torn 
it  twice  through,  but,  before  he  had  completed  his  purpose, 
his  arms  were  arrested  by  a  bystander,  and  his  anger  miti* 
gated  by  the  submission  of  the  party  who  had  provoked 
him,  and  he  proceeded  no  further:  it  was  held  a  question 
for  the  jury  to  determine  whether  the  act  of  cancellation 
was  complete  («). 

In  another  case,  where  it  appeared  from  affidavits  thai 
the  testator  altered  his  will  while  in  a  state  of  unsound  mind, 
and  there  was  a  proxy  of  consent  from  all  the  parties  affect* 
ed  by  such  alterations,  probate  of  the  will  in  its  original 
form  was  decreed  (a). 

Besides  insanity,  properly  so  called,  a  apecies  of  insanity, 
the  mere  effect  of  drunkenness  and  excitement  from  spirw 
tuous  and  other  intoxicating  liquors,  has  sometimes  been 
set  up  for  the  purpose  of  defeating  an  alleged  will.  It  has, 
however,  been  very  justly  observed  (4),  that,  whatever  re- 
semblance there  may  be  in  the  conduct  and  actions  of  a 
man  under  such  excitement,  and  those  of  a  person  properly 
insane  *'  their  apparent  similarity  are  subject  to  very  difier-* 
ent  considerations.'*  Where  actual  insanity  has  once  shewn 
itself,  either  perfect  recovery,  or  at  least  a  lucid  interval  at 
the  time  of  making,  must  be  clearly  proved,  to  entitle  an 
alleged  testamentary  paper  to  be  pronounced  for  as  a  valid 
will.  Either  of  these,  however,  the  last  especially,  is  highly 
difficult  of  proof,  for  this  reason — that  insanity  will  often  ex- 
ist, though  latent  f  so  that  a  person  may  in  effect  be  conw 
pletely  mad  or  insane  on  some  subjects,  and  in  some  parts 

(g)  Scruby  and  Flmh  v.  Fordham  (a)  In  bimii  B.  BiekneU,  3  Add. 

and  Others,  1  Add.  ?4.  231. 

(z)  Doe  d.  Perket  v.  Perkei,  3  B.  (b).  Per  Sir  J.  NiekoU,  2  Add. 

&  A.  489.  209.    See  ante,  p.  276. 
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of  his  conduct  apparently  rational;  but  the  effects  of  drunk- 
enness only  subsist,  whilst  the  cause,  the  excitement,  visibly 
lasts:  there  can  scarcely  be  such  a  thing  as  latent  ebriety; 
so  that  a  case  of  incapacity  from  mere  drunkenness,  and 
yet  the  man  being  capable  to  all  outward  appearance,  can 
hardly  arise.  Consequently,  in  cases  of  this  description,  all 
which  is  required  to  be  shewn  is,  the  absence  of  such  excite- 
ment at  the  time  of  the  act  done,  as  woula  vitiate  it:  for, 
under  a  slight  degree  of  excitement  from  liquor,  the  memory 
and  understanding  may  be  as  correct  as  in  the  total  ab- 
sence of  any  exciting  cause  (e). 

7.  The  Elcclesiastical  Courts  have  exclusive  jurisdiction 
respecting  wills  and  testaments  of  personalty,  by  custom  (d). 
Thus,  in  Partridge's  case  (e),  (overruling  the  Marquis  of  Win^ 
Chester* s  ca8e(/) )  prohibition  to  probate  of  a  will  of  lands 
and  goods,  on  suggestion  of  iron  compos ,  was  denied;  the 
Court  saying,  that  the  statute  (g)  never  intended  to  lessen 
the  jurisdiction  of  the  Ecclesiastical  Court  as  to  probate  of 
wills ;  and  to  grant  a  prohibition  might  be  inconvenient ;  for, 
without  probate,  the  executor  cannot  sue  for  debts,  which  by 
this  means  might  be  lost,  and  the  will  remain  unperformed. 
As  for  granting  it  quoad  the  land  it  would  be  vain;  because 
it  is  no  evidence,  either  pro  or  con,  in  any  Court  of  law,  but 
a  proceeding  coram  nonjudice;  yet  it  is  good  as  to  the  per- 
sonal estate.  And  in  £ady  Chester's  case  (A),  Hale  said, 
that  the  Ecclesiastical  Courts  may  prove  a  will  which  con- 
tains goods  and  lands,  though  formerly  a  prohibition  used  to 
go  quoad  the  lands  (i).  A  will,  as  to  so  much  as  concerns 
lands,  is  to  be  tried  in  a  Court  of  common  law,  and  for  so  much 
as  concerns  personal  estate  in  the  Spiritual  Court. 

The  granting  probate  is  a  judicial  act,  for  the  Ecclesias- 
tical Court  may  hear  and  examine  the  parties  on  the  dif- 
ferent sides  whether  a  will  of  chattels  be  or  be  not  properly 
made;  that  being  the  only  Court  which  can  decide  as  to  the 

(c)  jiyrey  v.  ffUl,  2  Add.  209, 210.        (e)  2  Salk.  552. 

(d)  6  Mod.  205 ;  Shutter  v.  Friend,        (/)  6  Rep.  23. 

1  Show.  158.    The  origin  of  this  ju-        (g)  24  Hen.  8,  c.  12. 
risdiction  is  stated  in  1  Str.  667—        (A)  1  Ventr.  207. 
672;     Gilh.    £q.    Rep.    203—209;        (t)  See  1  Mod.  90;  2  Sid.  143; 
Hefdoe's  case,  9  Rep.  36-^1 .    Se6    Hardr.  131 ;  2  Roll.  315 ;  1  Sid.  141. 
4  Inst  c.  74. 
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validity  of  such  a  will.  The  Courts  of  coimnon  law  and  of 
equity  have  no  jurisdiction  over  the  subject  (f).  The  pro- 
bate is  also  conclusive  until  repealed ;  and  no  Court  of  com- 
mon law  can  admit  evidence  to  impeach  it  (A).  Where  a  party 
has  obtained  probate,  it  is  conclusive  that  he  is  executor  (/)• 

The  seal  of  the  Ecclesiastical  Court  authenticates  the 
will;  and  therefore,  if  probate  of  a  will  of  personalty  under 
the  seal  of  the  ordinary  be  produced,  evidence  cannot  be 
given  in  the  temporal  Courts  that  such  will  was  forged, 
or  that  the  testator  was  non  compos  menHs^  or  that  uiother 
person  was  executor;  but  evidence  may  be  ofiered  that  the 
seal  of  the  Ecclesiastical  Court  was  forged,  or  that  there  were 
bona  noiabiliay  because  that  is  not  in  contradiction  to  the 
real  seal  of  the  Court,  but  it  admits  the  seal  and  avoids 
it  (m)«  Since  the  Ecclesiastical  Court  has  the  probate  of 
wills  of  personal  estate,  the  temporal  Courts  cannot  prohibit 
them  in  their  inquiries,  whether  the  testator  was  non  compos 
or  not,  or  whether  the  will  be  revoked  or  not  (n).  But  if  the 
validity  of  a  will  of  personalty  has  been  incidentally  admit- 
ted by  a  party  to  a  suit  in  equity,  the  Court  of  Chancery  wQI 
restrain  him  from  afterwards  instituting  proceedings  in 
the  Prerogative  Court  to  impeach  its  validity  (o).  In  a  suit 
in  the  Ecclesiastical  Court,  by  the  administrator,  for  a  le- 
gacy, if  the  defendant  plead  a  release  from  the  deceased 
legatee,  and  the  administrator  would  avoid  it  by  an  allega- 
tion of  lunacy  or  idiocy  (/?),  that  fact  must  be  tried  there; 
and  no  prohibition  will  lie,  because  that  Court  has  jurisdic- 
tion of  the  original  matter,  according  to  the  rule  *' quod 
non  est  consonum  rationi^  quod  eognitio  accessorii  in  curid 
Christianitatis  impediatur,  nbi  cogmtio  causa  principalis 
ad  forum  ecclesiasticum  noscitur  pertinere*^  (q)* 

A  will  of  personal  estate  was  proved  in  the  Spiritual 

(j)  Janes  v.  Frost,  1  Madd.  Rep.  Vaugh.  207 ;  Str.  671 ;  1  Show.  278; 

1 ;  S.  C.  Jac.  Rep.  466.    See  2  Atk.  Sir  T.  Raym.  406. 

324;  Allen  v.  ffiU,  Gilb.  Eq.  257 ;  (n)  Minshal  t.  Sjncer,  Haidr.  131; 

13  Ve*.  297.  Hobart  v.   Barrow,  Id.  313.     Sec 

(k)  Allen  V.  Dundas,  3  T.  R.  125 ;  Hob.  135. 
Rex  V.  Vincent,  1  Str.  481;  Rex  v.  (o)  Shi^ffield  v.  Duchesa  of  Buck- 
Rhodes,  Id.  703.  inghamshire,  1  Atk.  628. 

(0  Gr\ffiths  V.  Hamilton,  12  Vea.  (p)  Hob.  188;  Godolp.  Abr.  Ecd. 

298.  Law,  p.  120. 

(m)  Noell  T,  WeUs,  1  Lev.  235  ;  {q)  See  12  Rep.  65. 
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Courl,  bat  the  executor  of  a  former  will  brought  his  bill  in 
equity^  to  discover  by  what  means  the  latter  will  was  obtain- 
ed, and  to  have  an  account  of  the  personal  estate*  and  to  stop 
tbe  wasting  of  it,  and  whether  the  testator  was  not  incapable, 
or  imposed  on.  Todus  bill,  the  defendant  demurred,  because 
it  bdongs  to  the  Spiritual  Court  only  to  determine  the  va* 
lidity  of  wills  of  personal  estate,  and  the  former  will  was  not 
proved  in  the  Spiritual  C!ourt,  as  the  will  in  the  defendant's 
fayour  was;  but  the  demurrer  was  overruled (r).  In  this 
ease,  an  order  was  made  for  the  defendant  to  bring  into 
Court  all  papers  and  writings  relating  to  the  testator's  es* 
tate,  to  pay  into  Court  what  had  been  received  on  account 
thereof,  finr  t)ie  appoiatmept  of  a  receiver,  and  for  an  iiQunC'* 
tion  to  restrain  the  defendant  Irom  receiving  any  more  of 
the  estate  (5). 

The  heir«at-law  is  not  estopped  from  impeaching  a  will,  on 
the  ground  of  the  testator's  insanity,  although  he  has  hinn 
self  proved  the  will  in  the  Eccleasiastical  Court,  and  retained 
legacies  (/).  A  person  who  proved  a  will  in  the  Spiritual 
Court,  by  which  he  swore  the  testator  was  of  sound  memory, 
afterwards  controverted  the  same  will  at  law  as  to  the  real  es* 
tate,  upon  which  an  issue  was  directed,  compoM  or  nou  co^npos, 
and  the  testator  was  found  non  compos(u) — Lord  Hardwieke 
said,  it  was  much  to  be  lamented  that  there  should  be  such 
different  determinations  in  two  concurrent  jurisdictions; 
and  though  it  was  a  great  absurdity  there  was  no  way  to 
make  them  uniform;  but  he  knew  only  one  case  where  this 
variation  of  judgment  had  happened,  which  was  the  case 
of  MaxweU  and  Lord  Montagu^  where  a  testator  was  de« 
termined  to  be  compos  mentis  in  the  Ecclesiastical  Court, 
which  sentence  was  affirmed  in  the  Court  of  Delegates;  and 
afterwards,  on  a  trial  at  law,  in  relation  to  the  real  estate 
devised  by  the  will,  the  testator  was  found  non  compos;  and 
then  an  application  was  made  to  the  House  of  Lords,  by  pe-* 
tition,  to  reverse  the  sentence  in  the  Court  of  Delegates,  in 

(r)    Andrews  v.  Powis,  Vin.  Abr.  (t)  Lord  Mcniagu*9  case,  cited  9 

tit.  "Executow,"  (B.  3.)  pi.  14;  S.  Mod.  90. 

C.  2  Bro.  P.  C.  504,  Toml.  ed.  («)  Id.  Vin.   Abr.  tit.    "  Ezecu- 

(*)  Reg.  Lib.  B.  1727,  p.  151.  See  tow,"  (B.  6.)  pi.  9;  4  Br.  P.  C.  598» 

2  Bro.  P.  C.  508,  Toml.  ed.  Toml.  ed. 
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order  to  make  the  determinations  uniform ;  but  the  House  of 
Lords  dismissed  the  petition,  because  the  sentence  of  the 
Delegates  was  decisive,  and  no  appeal  lay  from  it  {v). 

A  motion  was  made  on  behalf  of  the  plaintiff*,  as  heir-at-law 
and  next  of  kin  of  a  testator  whose  will  had  been  set  aside  for 
insanity,  that  one  of  the  trustees  and  executors  of  the  will 
might  pay  into  the  Bank  what  money  he  had  received  from  the 
testator's  assets,  and  that  he  might  be  restrained  from  getting 
in  any  more  for  the  future.  Lord  Chancellor  Hardmcte  said, 
^'  that  he  had  often  thought  it  a  very  great  absurdity,  that  a 
will  which  consisted  both  of  real  and  personal  estate,  notwith- 
standing it  had  been  set  aside  at  law  for  the  insanity  of  the 
testator,  should  still  be  litigated  upon  paper  depositions  only 
in  the  Ecclesiastical  Court,  because  they  had  a  jurisdiction  on 
account  of  the  personal  estate  disposed  of  by  it.  But,  as  the 
law  stood,  it  was  not  in  the  power  of  the  Court  of  Chan- 
cery to  interpose,  so  as  to  stop  the  proceedings  in  the  £c* 
clesiastical  Court"  (to). 

(v)  3  Atk.  546.  Ecclesiastical  Courts  in  England  and 
In  aiguing  the  case  of  HurH  v.  Wales;  ordered  by  the  House  of 
DodgaoHf  which  was  an  application  Commons  to  be  printed,  27  Feb. 
made  to  the  Lord  ChanceUor  in  De-  1832,  pp.  34,  35. 
cember,  1829,  for  a  commission  of  (w)  Montgomery  v.  Clark  and 
review,  Dr.  Lushington  mentioned,  Others,  2  Atk.  378. 
that  a  similar  diversity  of  result  had  In  the  report  of  the  Ecclesiastical 
occurred  in  Ayrey  v.  HiU^  (reported  Commissioners,  some  important  al- 
in  2  Add.  206),  where  a  will,  im-  terations  are  suggested  as  to  the  ju- 
peached  on  the  ground  of  the  testa-  risdiction  respecting  wills.  It  is  re- 
tor's  insanity,  was  established  as  a  commendedby  them,  "that  the  same 
valid  testamentary  disposition  by  the  solenuities  should  be  required  -  to 
judgment  of  Sir  /.  NichoU,  and  was,  render  valid  every  testamentary  dis- 
on  the  same  ground,  determined  to  position  of  every  description  of  pro- 
be inoperative  as  a  devise  of  real  es-  perty,  without  any  distinction;  so  that 
tate,  by  the  verdict  of  a  jury.  Dr.  the  same  formalities  of  execution 
Luthington  added,  that  he  recollect-  and  attestation  shall  be  necessaryi 
ed  no  case  in  which  the  converse  had  whether  the  testamentaiy  instrument 
taken  place,  in  which  a  will  set  aside  disposes  of  real  or  personal  estate; 
by  the  Spiritual  Court  had  been  held  and,  further,  that,  under  certain  limi- 
effectual  on  a  trial  at  law.  1  Russ.  tations,  the  validity  of  wills  disposing 
&  Mylne,  p.  106,  note.  See  the  of  real  and  personal  estate,  or  either, 
Reportof  the  Commissioners  appoint-  should  be  determined  by  trial  in  one 
ed  to  inqture  into  the  practice  of  the  and  the  same  Court,  and  the  pro- 
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&  When  a  will  is  carried  to  the  Ecclesiastical  Court  to 
be  proved  by  the  executor,  and  any  disability  attaches  to 
the  testator,  it  is  customary  for  a  proctor  to  enter  a  caveai, 
which  prevents  the  probate  passing  in  the  common  form. 
The  opposing  party  is  then  required  by  the  executor  to 
shew  what  interest  he  claims  in  the  estate ;  and,  on  so  doing, 
and  declaring  his  opposition  to  the  will,  the  executor  pro* 
pounds  the  will,  signifying,  that  it  will  be  proved  by  witness- 
es.  He  files  an  allegation  of  the  factum  of  the  will,  and 
of  the  testator's  competence  at  the  period  of  its  execution; 
he  then  examines  witnesses,  which  the  opposing  party  may 
cross-examine,  and  assigns  the  cause  for  sentence,  which 
passes;  unless  the  opposing  party  file  an  allegation  of  facts, 
shewing  incapacity,  and  examines  witnesses,  which  may,  in 
like  manner,  be  cross-examined  by  the  executor.  Neither 
party  can  see  the  depositions  before  publication ;  but  either 
of  them  may  afterwards  set  down  the  cause  for  hearing; 
and  the  validity  or  invalidity  of  the  testament  will  be  de- 
clared by  the  Court,  and  probate  granted  or  refused  ac« 
cordingly  (a?).  If  the  will  is  only  proved  in  the  common  form, 
it  may,  at  any  time  within  thirty  years,  be  disputed  (y)  by 
any  party  interested  requiring  the  executor  to  prove  it  per 

bate  made  final  and  conclusive  evi-  shall  think  fit  to  direct  it;  that  such 

dence  of  title  to  real  and  personal  trial  shall  take  place  before  the  Judge 

estate.    That,  by  thus  rendering  the  of  the  Ecclesiastical  Court;  or,  if  such 

judgment  of  a  competent  Court  un-  Judge  shall  think  fit,  or  the  parties 

appealed  from,  or  the  judgment  of  shall  require  it,  before  a  Judge  of 

a  Court  of  appeal  on  the  merits,  one  of  the  Courts  of  Common  Law, 

after  proper  warning  given  to  all  who  with  such  power  of  granting  new 

have  an  immediate  interest,  final  and  trials  by  the   Ecclesiastical  Judge, 

conclusive  evidence  in  all  Courts  of  as  is  now  exercised  by  the  latter 

the  rights  to  real  estate,  additional  Courts;  and  that  the  refusal  to  direct 

security  will  be  afibrded  to  titles  to  an  issue  with  respect  to  any  will,  or 

real    property,     and    some    delay,  the  granting  or  refusal  of  a  new  trial, 

doubt,  litigation,  and  expense  avoid-  may  be  made  agroimd  of  appeal.'*-^ 

ed.  It  is  also  proposed,  under  certain  Report  of  the  Commissioners  appoint- 

restrictions,  to  introduce  into  the  Ec-  ed  to  inquire  into  the  practice  of  the 

clesiastical  Court  proof  by  vivd  voce  Ecclesiastical  Courts  in  England  and 

evidence;  and  that,  in  all  cases,  the  Wales;   ordered  by  the  House  of 

validity  of  a  will  shall  be  tried  by  Commons  to  be  printed,    27  Feb, 

vhd  voce  evidence  and  ajiury,  where  1832,  p.  31. 
any  party  interested  may  desire  it,        (x)  1  Coll.  on  Lun.  631-2. 
or  the  Judge,  upon  such  application,        (y)  Godolph.  Orp.  Leg.  62.    See 
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iesiesi*  but  if  the  solemn  form  is  t>ursued,  and  no  advelrse 
proceedings  are  instituted  within  the  time  limited  for  ap- 
peals, the  will  is  liable  to  no  future  controversy  (»). 

The  High  Court  of  Delegates  was  established  by  statute 
25  Hen.  8,  c.  19,  s.  4  (a)^  of  Which  there  are  not  any 
certain  Judges  of  the  Court  regularly  appointed;  but,  hi 
every  cause  of  appeal  to  this  Court,  there  bsues  a  special 
commission,  under  the  Great  Seal  of  Great  Britain,  directed 
to  such  persons  as  the  Lord  Chancellor,  Lord  Keeper,  or 
Lords  Commissioners  of  the  Great  Seal,  for  the  time  being, 
shall  think  fit  to  appoint  to  hear  and  determine  the  same* 
The  persons  usually  appointed  to  determine  causes  in  this 
Court  are  three  puisne  Judges,  one  front  each  Court  of 
common  law,  and  three  or  more  civilians;  but,  in  si)eciiJ 
xBases,  a  fuller  commission  is  sometimes  issued,  consisting  of 
spiritual  and  temporal  Peers^  Judges  of  the  common  law, 
and  civilians,  usually  three  of  each  description;  by  the 
tenor  of  the  commission,  one  of  the  Judges  of  the  Courts 
of  common  law  is  required  to  concur  in  every  final  judge- 
ment. Many  matters  in  the  cause  are  decided,  on  motion, 
before  the  advocates  named  in  the  commission,  usually 
called  Condelegates,  who  sit  on  stated  days  in  each  term, 
for  the  purpose;  but  matters  debated  by  counsel,  even  be- 
fore the  final  hearing  of  the  cause  on  its  merits,  are  usually 
heard  before  the  whole  commission,  on  days  specially  ap- 
pointed by  the  Judges  Delegate.  This  Court  is  the  appel- 
late jurisdiction  from  the  Courts  of  the  Lords  Archbishops 
of  Canterbury  and  York,  and  from  the  Ecclesiastical  Courts 
within  the  Royal  Peculiars  in  each  province.  In  case  of  the 
Court  being  equally  divided,  or  no  common  law  Judge 
forming  part  of  the  majority,  a  commission  of  Adjuncts 
issues,  appointing  additional  Judges  of  the  same  descrip«- 
tion  (A). 

Williams  on  the  Law  of  Executors,  Dyer,  1  Hagg.  Eccl.  R.  219. 
Fart  1,  B.  4,  Chap.  3,  s.  4;  4  Bum's        (o)  This  act  was  repealed  by  1  &  2 

Eccl.  Law,  251,  8th  ed.;  3  Phill.  1,  Phil.  &  Mary,  c.  8,  but  revived  by  1 

405.  Elia.  c.  1,  s.  10. 

(s)  Godolph.  Oip.  Leg.  62;  Bac.        (b)  Such  a  commission  was  grant- 

Abr.    tit.    "Executors,"    (E)    8;  ed  in  the  cases  of /fi^aw  v.  JFyol*, 

Swinb.  part  6,  s.  14,  pi.  4;  In  bonis  1  Hagg.  Eccl.  Rep.  384;  and  Marsh 
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By  the  statute  Hen.  8th,  last  cited^  and  by  the  statute 
8  EUz.  c.  5,  the  appeal  to  this  Court  is  final,  as  of  right. 
In  very  special  cases,  the  Crown  has  granted  a  commission 
of  review,  but  this  rarely  happens  (c).  No  appeal  lies  to 
the  House  of  Lords  from  a  sentence  in  the  Court  of 
Delegates  (<0.  It  may  be  useful,  by  way  of  direction  as 
to  the  practice  upon  a  commission  of  review,  to  add,  that 
the  petition  is  addressed  to  the  King's  Most  Excellent  Ma- 
jesty in  Councils  It  states  briefly  a  naked  case  of  facts,  and 
the  sentence  of  the  Court  of  Delegates ;  and  that  by  such 
sentence  the  petitioner  thinks  himself  aggrieved.  It  then 
proceeds  to  pray  that  his  Majesty  would  most  gracious* 
ly  be  pleased  to  grant  a  commission  of  review  to  re- 
hear, reconsider,  and  determine  the  said  cause,  direct- 
ed to  such  Lords  Spiritual  and  Temporal,  and  Judges  of 
the  common  law,  and  the  Doctors  of  the  civil  law  of 
this  realm,  as  to  his  Majesty  in  his  great  wisdom  shall 
seem  meet.  An  order  then  issues  from  the  Council 
to  the  Lord  Chancellor,  to  inquire  into  the  merits  of  the 
petition,  and  report  his  opinion  to  his  Majesty.  In  con- 
sequence of  that  order,  the  Lord  Chancellor  hears  the  par- 
ties by  counsel,  including  civilians,  and  makes  his  report 
to  his  Majesty,  whether  it  will  be  reasonable  and  proper  to 
grant  a  commission  of  review  according  to  the  prayer  of  the 
petition.  If  the  report  is  in  favour  of  the  petition,  an  order 
issues  from  the  King  in  Council,  directing  the  Lord  Chan* 

▼.  Tyrrelland  Harding,  2  Hagg.  £ccl.  for  the  attendance  of  Privy  Counsel- 
Rep.  84;  3  Hagg.  Eccl.  Rep.  471.  Ion  conversant  with  legal  principles : 
See  4  Burr.  225].  and  further,   that   the  present  pro- 
The    Ecclesiastical    Commission-  ceedings  fur  a  commission  of  review 
ers  came  to  the  following  resolu-  ought  to  be  abolished. '* — Report  of 
lion : — "  That  it  would  be   expe-  the  Commissioners  appointed  to  in- 
dient  to  abolish  the  jurisdiction  hi-  quire  into  the  practice  of  the  Eccla- 
therto   exercised  by  Judges   Dele-  siastical    Courts    in    England    and 
gate^  and  to  transfer  the  right  of  Wales;   ordered   by  the   House  of 
hearing  appeals  to  the  Privy  Coun-  Conmions  to  be  printed,   27  Feb. 
cil:  provided  that,  in  order  to  render  1832,  p.  5. 
that  tribunal  efficient  for  such  pur^  (c)  See  4  Inst.  341. 
pose,  a  sufficient  number  of  days  for  [d)  Sqitl  v.  Wilson,  2  Vem.  118; 
the  sitting  of  the  Privy  Council  be  and  see  2  Swonst.  326. 
fixed,  and  some  arrangement  made 
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cellor  to  cause  such  commission  to  be  prepared  in  the  usual 
manner,  imder  the  great  seal.  The  commission  is  directed 
to  new  Delegates,  including  Lords  Spiritual  and  Temporal, 
Judges  of  the  common  law,  and  Doctors  of  the  civil  law; 
and,  in  order  to  make  a  final  decree  or  sentence,  one  at  least 
of  each  class  is  directed  by  the  commission  to  attend  (^)/ 
The  granting  a  commission  of  review  is  not  matter  of  right, 
but  of  grace  and  favour  (/),  and  it  is  seldom  isisued,  unless 
there  are  very  cogent  reasons  for  believing  that  the  sen- 
tence of  the  Court  of  Delegates  is  founded  on  error  in  fact  or 
in  law,  or  unless  the  doctrines  upon  which  it  is  supposed  to 
be  founded  are  so  questionable  or  important,  as  to  make  it 
clearly  fit  that  they  shoidd  be  considered  in  the  most  so* 
lemn  manner  (^).  Even  the  application  for  the  commission 
of  review  is  expensive  and  burdensome  to  the  party  in  the 
possession  of  the  sentence,  and  is  sometimes  resorted  to,  as 
in  the  case  of  appeals,  in  order  to  extort  a  compromise.  It 
has  not  even  the  check  of  costs,  for  it  has  been  held,  that 
costs  cannot  be  given  against  the  petitioner  (A).    A  commis- 

(e)  See  4  Yes.  211,  last  ed.  note,  is  such.     If  the  exerciser  of  it  is  due 
(/)  FrankUfu's  case,   2  P.  Wms.  and  wholesome,  it  is  a  trust  for  the 
299 ;  2  Swanst  328,  note.  King's  subjects.     At  the  same  time, 
There  is  a  list  of  the  cases  in  which  if  it  is  to  be  regulated  by  principles 
commissions  of   review  have  been  of  public  convenience,  as  the  general 
granted,  in  4  Ves.  195,  note  92.  The  administration  of  justice  is  in  many 
modem  instances  are  Matthews  v.  cases,  where,  perhaps,  pressing  hard 
Warner,  4  Ves.  186;    Goodwin  v.  upon    individual    cases,    there    are 
Gieeler,  Ridg.  Lapp.  &  Sch.  Rep.  p.  strong  calld  upon  ihe  Crown  to  take 
371 — 384 ;  and  Hurst  v.  Dodson,  be-  care   that  this  prerogative  is  cau- 
fore    Lord    Chancellor    Lyndhwrst,  tiously  exercised,  and  only  where  a 
Dec.  1829.  due  application  of  the  principle  re- 
Lord  Eldon  said,  "  that  he  ^ppre-  quires  that  it  should  be  exercised, 
bended  the  person  to  whom  his  Ma-  It  is  not  surprising,  therefore,  that 
jesty  referred  such  a  memorial,  is  there  have  been  few  instances  of  ad- 
bound  to  consider  this  a  prerogative  vising  the  Crown  to  permit  it "  8  Yes. 
that  ought  to  be  called  into  exer-  465. 

cise  where  a  due  and  fair  attention  (jg)    Eagleton    and    Coventry    v. 

to  public  convenience  and   to   the  Kingston,    8  Ves.  438;    Ex  parte 

interests  of  the  parties,  in  just  and  Fearon,  5  Yes.  633 ;   Wyatt  v.  /n- 

sound  discretion,  requires  it;   and,  gram,  3  Hagg.  £ccl.  Rep.  466. 

like  all  other  prerogatives  for  the  {h)    Wyatt  v.  Ingram,   3  Hagg. 

benefit  of  the  subject,  it  is  not  to  be  EccK  Rep.  471. 
discountenanced,   merely  because  it 
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sion  of  reyiew  is  not  considered  to  have  the  effect  of  sus- 
pending the  execution  of  the  sentence,  though  in  practice 
it  is  attended  generally  with  that  consequence;  a  circum- 
stance which  renders  the  application  grievous  to  the  other 
party  (•). 

9.  The  Court  of  Chancery  has,  in  several  instances,  appoint- 
ed a  receiver  of  personal  estate  pending  a  suit  in  the  Ecclesi- 
astical Court  either  for  obtaining  or  recalling  probate  or  ad- 
ministration (it).  A  bill  was  filed  against  the  executors  of  a 
testator,  by  his  sister  and  sole  next  of  kin,  and  prayed  the 
usual  accounts  of  his  personal  estate,  and  for  a  receiver,  and 
an  injunction,  pending  a  suit  instituted  by  the  plaintiff  in  the 
E^lesiastical  Court,  to  recaU  probate :  the  testator,  when  on 
his  death  bed,  and  at  the  time  when  he  was  insensible  and 
utterly  incapable  of  disporing  of  his  property,  was  made  to 
affix  his  mark  to  the  alleged  will  by  one  of  the  defendants, 
who  caused  a  pen  to  be  put  between  the  testator's  fingers, 
and  guided  his  hand.  The  defendants  obtained  probate  of 
this  will,  on  the  same  day  on  which  the  testator  was  buried  (/)• 
The  bill,  besides  these  facts,  stated  strong  circumstances, 
as  evidence  of  incapacity  in  the  testator,  and  of  the  charge 
that  the  probate  had  been  obtained  by  fraud.  A  motion 
was  made  for  a  receiver,  and  an  injunction  against  the  de- 
fendant, before  answer,  on  affidavits  of  the  truth  of  the  al* 
legations  contained  in  the  biU.  The  Vice  Chancellor  said, 
the  ordinary  application  is  for  a  receiver,  where  the  legal 
administration  has  not  been  granted  by  the  Ecclesiastical 
Court,  and  pending  the  contest  for  such  administration. 
Here  the  legal  administration  has  been  granted  by  the  Ec- 
clesiastical Court,  but  there  is  a  pending  contest  to  re- 
call the  probate.    Taking  into  consideration  the  evidence 

(t)  See  Report  of  the  Eccleiiastical  Others,  Reg.  Lib.  A.  1825,  foL  1844 ; 

Commissioners,  Feb.  1832,  pp.  20, 21.  Contra,  Richardt  v.  Chave,  12  Yes. 

(k)  King  v.  King,  6  Yes.  172;  £d-  462,  before  Lord  Chancellor  Erakine. 
munds  v.  Bird,  1  Yes.  Sc  Bea.  542;        (/)   See  1  Hagg.  Eccl.  Rep.  469, 

Atkinson  v.  Henshaw,  2  Yes.  &  Bea.  where  it  was  observed  by  Sir  J,  Ni- 

85 ;  Ball  v.  OUoer,  Id.  96;  GaUivan  choU,  that  snapping  a  probate  (as  it 

V.  Evans,   1    Ball  &  Beatty,   191.  is  called)  is  always  considered  to 

See  3  Mer.  174;  Dew  v.  Clark  and  create  a  suspicion  of  fraud. 
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respecting  the  incapacity  of  this  testator;  the  manner  in 
which  the  will  was  obtained ;  the  sort  of  surprise  by  which 
the  probate  was  acquired;  and  the  danger  to  the  property: 
and  upon  the  ground  of  the  jurisdiction  exercised  in  the 
Court  of  Chancery,  to  protect  property  pending  a  Utigation 
iii  another  Courts  his  Honour  thought  it  a  fit  case  for  a  re- 
ceiver and  an  injimction  (m).  This  jurisdiction  is  not  exer- 
cised for  the  preservation  of  real  estate,  pending  a  suit 
between  the  devisee  and  heir(9i).  Sir  WilUam  Orcmt^ 
however^  is  reported  to  have  said,  that  he  could  not  bee  a 
good  reason  why  the  Coiirt  should  not  interfere  to  preserve 
real  property,  pending  a  suit  concerning  the  validity  of  a 
devise*  But,  as  a  condition  of  such  interference,  the  Court 
would  certadnly  expect  it  to  be  shewn  that  the  party  apply- 
ing was  proceeding  with  all  due  expedition  to  bring  the 
question  to  a  decision  (o).  But  a  receiver  will  not  be  ap- 
pointed at  the  instance  of  the  party  claiming  as  devisee  uh- 
der  a  will,  the  validity  of  which  is  to  be  determined  by  an 
issue,  unless  the  claimant  satisfies  the  Court  that  there  is  a 
reasonable  probability  of  his  succeeding  on  the  issue,  and 
that  the  property  will  be  endangered  by  being  left  in  the 
possession  of  the  heir-at-law  (p). 

10.  A  Court  of  equity  cannot  relieve  against  the  bequests 
of  a  will  of  personal  property,  objected  to  on  account  of 
fraud  or  insanity,  whilst  the  probate  continues  unrepealed. 
A  maid  servant  prevailed  upon  her  masteri  a  week  before 
he  died,  when  on  his  death  bed,  to  marry  her  at  6  o'dock 
in  the  evening,  and  make  his  will,  bequeathing  her  all  hia 
property,  and  appointing  her  sole  executrix.  She  had  mar* 
ried  ahother  man  a  year  before^  who  was  then  living,  and 
the  testator  knew  of  that  marriage  when  it  took  place,  but 
he  had  subsequently  lost  his  understanding.  The  will  hav- 
ing been  proved  in  the  Prerogative  Court,  and  all  the  pro- 
perty being  personal,  the  Lord  Chancellor  Jefferies  was  of 
opinion,  that,  so  long  as  the  probate  remained  in  force,  the 

(m)  Rutherford  y.  Douglas,  1  Sim.        (o)  3  Mer.  173. 
&  Siu.  Ill,  n.  (<0.  (p)    Clark  v.  Deus   1   Rubs.  & 

(fi)  Smith  v.  CoUifer,  8  Ves.  89;  Mylne,  103. 
19  Yes.  155. 
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Biaiier  could  not  be  examined  by  tbe  Court  of  Cha&cery; 
and  his  Lordship  dismissed  the  bill,  without  permitting  the 
parties  to  read  evidence  (9). 

Although  the  Ecclesiastical  Court  has  the  ezclusire  potrer 
to  decide  what  is  or  is  not  a  will  of  personalty,  yet  it  is  clear^ 
that  it  belongs  to  the  Court  of  Chancery  to  g^ve  constructioa 
and  efiect  to  the  will;  and  that  there  may  be  circumstances 
attaching  personally  on  those  who  take  by  force  of  it,  which 
wiU  authorise  the  latter  Court  to  ingraft  an  equity  on  the 
gift,  and  convert  them  into  trustees  for  others  (r). 

A  distinction  was  taken  in  one  case  between  fiuud  upon 
the  testator,  and  fraud  after  his  death.    Thus,  where  a  bill 
sought  relief  against  a  paper-writing,  purporting  to  be  the 
will  of  the  plaintiff's  &ther,  under  which  the  defendant 
claimed,  and  an  issue  had  been  directed,  and  the  jury  found 
a  verdict  against  the  will,  on  the  ground  that  it  was  a  forgery 
— ^Lord  Chancellor  Hardtbieke  said,  diere  is  a  material  dif- 
ference between  the  Court  of  Chancery  setting  aside  a 
vrill  of  personal  estate  on  account  of  fraud  or  forgery  in 
obtaining  or  making  that  will,  and  taking  from  the  party  the 
benefit  of  a  will  established  in  the  Ecclesiastical  Court  by 
his  fraud,  not  upon  the  testator,  but  upon  the  person  dis- 
inherited thereby,  and  claiming  after  the  testator's  death 
against  it.    Fraud  in  obtaining  a  will  infects  the  whole ;  but 
the  case  of  a  will,,  of  which  the  probate  was  obtained  by 
fraud  on  the  next  of  kin^  is  of  another  consideration :  upon 
which  foundation  this  probate  stands,  being  obtained  from 
the  plaintiff  by  fraud  up6n  him,  a  weak  man,  (since  found 
to  be  a  lunatic),  by  the  defendant's  own  acts  subsequent 
to  the  death  of  the  testator."    And,  in  analogy  to  the  prin- 
ciple, that,  though  a  Court  of  equity  cannot  set  aside  a 
judgment  of  a  Court  of  common  law,  obtained  by  fraud  and 
against  conscience,  but  will  decree  the  party  to  acknow- 
ledge satisfaction  upon  it,  though  he  has  received  nothing, 
the  Court  decreed  the  defendants  to  consent  in  the  Ecclesi- 
astical Court,  in  the  following  term,  to  a  revocation  of  the 

{q)  Archer  v.  ilfoM,  2  Vern.  8;    666— 673;  i8anM«/|yv.i'<Mrftf,  lYds. 
S.  C.  1  £q.  Caa.  Abr.  405.  sen.  119;  Id.  284 ;  Segrave  v.  Kir- 

(r)  MurrioU  v.  Marriott,  1  Str.    wan,  1  Beatty,  263. 


316  OF  THE  WILLS 

probate ;  that  one  defendant  should  have  a  fortnight  after 
such  revocation^  to  propound  and  exhibit  another  writing, 
purporting  to  be  the  testator's  will  of  his  personal  estate, 
and  to  prosecute  it  with  effect ;  and,  if  he  did  not,  then 
both  defendants  were  decreed  to  consent  to  the  granting  ad- 
ministration to  the  plaintiff*.  An  account  of  the  personal  es- 
tate, which  was  to  be  paid  into  the  Bank  for  the  benefit  of 
the  parties  entitled,  was  also  decreed  («). 

A  Court  of  equity  may  restrain  a  party  from  deriving  any 
benefit  from  his  appointment  as  executor,  surreptitiously 
obtained  from  a  person  of  incompetent  understanding.  As 
where  an  attorney,  by  sinister  means,  prevailed  on  a  testator 
of  very  weak  mind  to  appoint  him  executor  and  trustee 
— the  Court  ordered  that  he  should  derive  no  benefit  from 
the  conveyances  so  obtained  of  the  property,  nor  meddle  in 
the  execution  of  the  will,  without  his  co-executors  (/)• 
Where  the  plaintiff,  by  force  and  restraint  on  the  testatrix, 
had  induced  her  to  make  a  will  in  favour  of,  and  to  appoint 
the  plaintiff*  executrix,  and  such  will  concerning  personal 
estate  only,  had  been  proved  in  the  Spiritual  Court — 
on  a  bill  being  brought  by  the  executrix  for  the  execution 
of  a  trust,  the  Court  of  Chancery  would  not  allow  the  mat- 
ter to  be  controverted  there,  but  said,  the  plaintiff  mi^t 
make  the  .best  she  could  of  her  probate  in  the  Spiritual 
Court,  but  should  have  no  aid  in  equity ;  and,  therefore, 
dismissed  the  bill  with  cpsts  (u). 

To  a  bill  to  perpetuate  the  testimony  of  witnesses  to  prove 
a  will  concerning  personalty,  a  plea,  that  a  cause  was  de- 
pending in  the  Prerogative  Court  concerning  the  validity  of 
such  will  was  allowed,  but  without  costs  (t?).  After  a  verdict 
has  been  found  either  for  or  against  a  will,  on  a  trial  directed 
by  the  Court  of  Chancery,  a  perpetual  injunction  is  some- 
times granted  to  prevent  further  proceedings  at  law  or  in 
the  Ecclesiastical  Court  {w), 

(s)  Bamesly  v.  Powel,  1  Ves.  sen.  22. 

119,  284;  Belt's  SuppL  p.  152.    See  («)  Nelson  v.  0^<r«,  2  Vem.  76. 

also  Meadows  v.  Duchess  of  Kings-  (v)  Rogers  v.  Bromfield^    Fincb, 

ton,  Ambl.  762.  67;  Cawslon  v.  Helwyes,  Id.  218. 

(t)  Herbert  v.  Lounds,  1  Chan.  R.  (w)  Lowe  v.  JolUffe,  1  Dick*  388; 
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II.  By  the  civil  law,  if  a  person  wrote  a  will  in  his  own 
faTour,  the  instrument  was  rendered  void  (x)  as  to  so 
much  as  was  in  favour  of  the  writer.  That  rule  has  not 
been  adopted  in  its  full  extent  by  the  law  of  England, 
which  only  holds  that  such  conduct  creates  a  presumption 
against  the  act,  and  renders  necessary  very  clear  proof 
of  volition  and'capaciiy;  nor  does  the  law  of  the  Ecclesi- 
astical Court  determine  that  the  act  is  absolutely  void,  even 
though  the  person  making  the  will  is  the  attorney  and  agent 
of  the  testator.  The  suspicion  is  thereby  increased;  and, 
for  obvious  reasons,  the  testator  reposes  confidence  in  his 
attorney,  and  is  less  on  his  guard  against  imposition ;  while 
the  attorney,  from  skill  and  knowledge,  is  more  likely  to  be 
successful  in  such  a  contrivance,  and  has  more  influence,  so 
as  to  obtain  a  blind  acquiescence.  Courts  of  equity  have, 
in  many  instances,  set  deeds  aside,  on  account  of  the  rela« 
tion  of  influence  in  the  person  obtaining,  and  of  confidence 
in  the  person  granting  the  benefit,  as  in  the  cases  of  guar* 
dian  and  ward,  attorney  and  cUeni,  agent  and  principal,  and 
the  like;  more  particularly  in  respect  to  attorney  and  eli" 
ent  {y)m  There  is  a  particular  jealousy  and  anxiety  on  the 
part  of  all  Courts  in  guarding  suitors  against  that  sort  of  in* 
fluence  and  knowledge  which  attomies  possess  and  may  ex>- 
ercise  injuriously  towards  their  clients,  and  in  protecting  the 
unwary  against  undue  influence  and  control.  Where  that 
relation  of  confidence  exists,  and  where  the  party  frames 
the  instrument  for  his  own  advantage  and  benefit,  every  pre-' 
sumption  arises  against  the  transaction.  As  in  the  case  of  an 
interested  witness,  it  is  not  necessary  to  prove  falsehood;  a 
Court  of  law  will  not  hear  him  at  all.  So,  in  the  case  of 
such  an  executor,  it  is  not  necessary  to  prove  fraud  and  cir* 
cumvention;  he  must  remove  the  suspicion  by  clear  and  sa« 
tisfactory  proof  (iv). 

Jone$  V.  Jonei^  7  Price,  665;  Sever-  25 — 27;  Saunderson  v.  GUutt  2  Atk. 

tham  V.  SprmgoU  1  Cas.  in  Cb.  80.  297;  Cray  v,  Mansfield,  1  Yes.  sen. 

(x)   Dig.  Lib.  48,  tit.  10,  s.  15;  379;    Pierce  v.  Waring,   cited   Id. 

and  Lib.  34,  tit.  8.     See  Godolpb.  380;  Oldham  v.  Hand,  2  Yes.  sen. 

Orp.  Leg.  86.  259.    See  ante,  pp.  271,  272. 

(y)    Walmeeley  y.  Booth,  2  Atk.  («)  See  MiddleUm  v.  Forbes,  stat- 
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In  a  recent  case  in  Ireland,  where  a  testator  devised  his 
real  estate,  and  without  giving  any  legacies,  or  making  any 
disposition  of  his  personal  estate,  appointed  his  executor,  a 
gentleman  who  had  acted  as  his  confidential  eoumel  for  se-* 
veral  years,  who  drew  his  will  from  verhal  instructions,  with"> 
out  informing  the  testator  of  the  rule  of  law  which  vesta  the 
personal  estate  undisposed  of  in  the  executor,  for  his  own 
benefit  (a) ;  and  the  next  of  kin  of  the  testator  filed  a  bill,  inr 
sisting  that  the  executor  ought  to  be  compelled  by  the  Court 
of  Chancery  to  distribute  the  personal  estate  according  to 
the  statute  of  distributions ;  and  the  exeoutor  stated  that  he 
did  not  know  the  above  rule  of  law  at  the  time  of  making 
the  will,  and  claimed  a  right  to  retain  the  personal  estate 
for  his  own  benefit — Lord  Chancellor  Hart  acquitted  the 
defendant  of  having  practised  any  fraud  or  imposition  on  the 
testator  as  charged  in  the  bill;  but,  upon  principles  of  public 
policy,  declared,  ^*  that,  .under  the  circumstances  of  the  case, 
a  Court  of  equity  would  not  permit  the  executor  to  retain 
the  clear  residue  of  the  testator's  estate  for  his  own  benefit; 
and  that  he  must  be  made  a  trustee  of  it,  for  the  testator'a 
next  of  kin;  and  laid  down  this  general  principle  of  equi- 
ty, that ''  wherever  a  professional  man  is  called  on  to  give 
his  services  to  a  cUent,  whether  to  prepare  a  deed  or  a  will» 
the  law  imputes  to  him  a  knowledge  of  all  the  legal  conse- 
quences to  result,  and  requires  that  he  should  distiiictly  and 
clearly  point  out  to  his  client  all  those  consequences  from 
whence  a  benefit  may  arise  to  himself  from  the  instrument 
so  prepared;  and,  if  he  fail  to  do  so,  a  Court  of  equity  will 
deprive  him  of  it"  (6).  His  Lordship,  after  adverting  to  the 
ease  of  Qibion  v.  Jeyes  (e)  observed — *'  if  those  guards  are 
thought  necessary  in  matters  of  contract,  Ae  safety  of  fa- 
milies requires  a  much  stricter  hand  to  be  held  in  a  testa'< 
mentary  act.  Men  too  frequently  defer  the  duty  of  making 
a  will  to  an  extreme  period  of  life,  and  to  the  bed  of  sick- 
ed in  l  Hagg.  Eccl.  R,  394;  BarUm  atat  11  Geo.  4  &  1  Wifl.  4,  c  40. 
V.  R6bm$,  3  Phill.  455,  n.;  Omleyy.  (i)  Segravt  v.  Kkrwan,  1  Beat^,. 
Welit,  Prerog.  Trin.  T.  1777.  157—166. 

(a)  Tlui  rule  has  been  altered  by       (e)  G  Vei.  266. 
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11688.  Hiey  are  generally  closeted  with  the  lawyer,  from 
a  reluctance  that  their  families  should  know  what  they  are 
to  expect;  and,  in  such  circumstances,  whatever  may  be  the 
respectability  of  the  witnesses  who  attest  the  formal  exe- 
cution of  the  willy  no  family  would  be  safe,  if  the  law  did  not 
impose  on  the  lawyer  difficulties  amounting  almost  to  a  dis- 
qualification to  become  a  devisee  for  his  own  benefit. 
Where  he  is  the  hand  to  prepare  the  testament,  he  must  be 
prepared  to  prove  that  the  will  is  the  spontaneous  intention  of 
the  testator,  by  other  evidence  than  that  which  may  be  read 
out  of  the  testamentary  paper*' (^O' 

Though  the  testator  and  the  maker  of  his  will  may  stand 
in  a  relation  favourable  to  the  exercise  of  undue  influence 
by  the  latter,  and  though  there  may  be  suspicious  conduct, 
and  some  deficiency  of  capacity,  yet  satisfactory  evidence  of 
the Jaelum  may  establish  the  instrument;  it  is  not  in  law  in- 
valid. If  the  writer  of  a  will  takes  any  benefit  under  it,  as  the 
Courts  look  on  such  a  transaction  with  jealousy,  the  authen- 
ticity of  the  will  must  be  proved  by  stronger  evidence  than 
ordinary.  In  such  a  case,  the  capacity,  free  agency,  freedom 
from  surprise,  and  perfect  knowledge  on  the  part  of  the  tes- 
tator of  what  he  was  doing,  will  be  subjects  of  minute  in- 
quiry. On  such  occasions,  the  anusprobandi  will  be  thrown 
with  peculiar  strictness  on  those  who  seek  to  establish  the 
will ;  and  this  will  be  further  increased,  if  the  testator  was,  at 
the  time,  in  a  state  of  debility,  if  he  was  in  the  habit  of 
placing  great  confidence  in  the  devisee,  if  there  was  any  thing 
private  or  clandestine  in  the  transaction,  or  any  other  circum- 
stances of  a  similar  character  (e).  So,  also,  where  the  will  is 
not  written  by  the  party  benefited,  but  by  his  agency  or  pro- 
curement, the  presumption  will  be  strong  against  the  act, 
which  is  not  actually  defeated,  as  it  was  by  the  civil  law  {/), 
provided  the  intention  can  be  fairly  deduced  from  other  cir- 
cumstances. 'Though  the  Court  will  not  presume  fraud,  it 
will  require  strong  evidence  of  intention  (g^).    Though  the 

(d)  Segrave  v.  Kirwan,  1  Beatty,  See  3  Hagg.  Eccl.  Rep.  467,  468. 
166—1 70.     See  Maccabe  v.  Hwaey,        (/ )  Dig.  Lib.  34,  tit  8. 
2  Dow  ft  aark,  P.  C.  440.  {g)  BiUtnghurttt  y,  Fickers,  1  Phill. 

(f)  PoMke  V.  OUatt,  2  Phill.  323.  193,  194. 
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proof  of  instructions  is  not  necessary  where  the  capacity  is  not 
doubtful^  yet  where  imposition  and  custody  are  suspected, 
the  defect  of  instructions  is  extremely  material,  more  espe- 
cially when  the  writer  makes  himself  executor  (h).  Under 
such  circumstances,  the  Court  demands  the  most  decisive 
proof  of  the  complete  absence  of  influence  and  excitement 
at  the  preparation  and  making  of  the  asserted  will,  and  must 
require  unimpeachable  evidence  of  unbiassed  volition  and  of 
dear  capacity,  and  must  expect  it  to  be  shewn  by  instructions 
coming  from  the  deceased  himself,  and  by  an  execution  in 
the  presence  of  witnesses  above  all  exception  (t).  In  cases 
where  there  is  any  doubt  of  capacity,  or  any  suspicion  of 
fraud,  evidence  of  affection  and  testamentary  declarations 
are  generally  adduced,  to  prepare  the  mind  of  the  Court, 
and  conduct  it,  as  it  were,  to  the  testamentary  act.  In  such  a 
case^  the  first  requisite  would  be  instructions  coming  from 
the  testator  himself;  if  they  cannot  be  proved,  the  defect 
may,  by  possibility,  be  remedied  by  something  passing  at 
the  execution  tantamount  to  instructions,  or  by  subsequent 
recognitions  so  dear  and  direct  as  to  supply  the  place  of 
instructions. 

A  very  remarkable  case  has  been  reported,  combining  al« 
most  all  the  unfavourable  circumstances  that  occur  in  the 
framing  of  a  will,  (the  testator  being  almost  an  idiot,  and  the 
party  principally  benefited  almost  a  stranger,)  written  by  the 
procurement  of  his  father,  who  was  the  attorney  of  the  tes« 
tator,  and  the  will  itself  drawn  out  from  instructions  given 
not  by  the  testator  himself,  but  by  his  attorney,  the  father 
of  the  legatee ;  and,  besides  these,  a  variety  of  other  cir- 
cumstances, clearly  indicating  a  purpose  of  circumvention. 
In  this  case  the  testator  died  on  the  20th  November,  1824, 
aged  about  74  years,  leaving  his  sister  his  sole  next  of  kin. 
His  personal  property  amounted  in  value  to  25,000/./  his 
real  estate  to  250/.  per  annum.  The  will  was  dated  on  the 
14th  of  August,  1821,  and  bequeathed  to  his  sister  2000/./ 
to  his  cousin  4000/.;  to  another  person  1000/.;  to  the  poor 

(A)  MiddleUm  v.  Forbes,  stated  in  (t)  Dodge  v.  Meech,  I  Hagg. 
1  Hagg.  Ecd.  Rep.  398.  EccL  Rep.  620. 
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orStratford-on-AvOn,^/*>  to  Henry  Wyactt,  the  residue  both 
of  his  reail  and  personal  property;  and  appointed  Henry 
Wyatt  sole  executor.  The  codicil,  dated  on  the  5th  Aug* 
1822,  after  reciting  the  clause  of  the  will  giving  2000/.  to 
his  sister,  revoked  that  legacy,  and  in  all  other  respects  con- 
firmed that  wUL  The  will  and  codicil  were  propounded  by 
Henry  Wyatt  the  executor;  and  were  opposed  by  the  sis- 
ter of  the  deceased.  Both  instruments  were  prepared  from 
instructions,  not  given  directly  by  the  deceased,  but  through 
the  intervention  of  the  party  interested,  and  were  executed 
in  the  presence  of  the  executor  and  residuary  legatee,  who 
was  the  attorney  and  agent  of  the  deceased.  It  was  not 
denied  in  argument — that  the  deceased,  to  a  certain  extent, 
was  possessed  of  capacity,  which,  with  clear  proof,  might 
give  efiect  to  a  testamentary  instrument;  that,  if  the  attest- 
ing witnesses  could  have  spoken  to  instructions  given  by 
the  deceased  himself,  to  circumstances  and  conduct  clearly 
and  distinctly  manifesting  intention  and  volition,  and  that 
be  fully  comprehended  the  nature  of  the  act,  and  evinced  a 
voluntary  wish  and  desire  so  to  dispose  of  his  property — 
there  was  nothing  in  the  evidence  of  incapacity  sufficient 
to  falsify  such  a  case.  The  deceased  was  not  insane,  nor 
was  he  an  idiot ;  he  had  a  certain  degree  of  eccentricity, 
but  not  delusion;  he  had  a  certain  degree  of  weakness  of 
understanding,  that  exposed  him  to  imposition,  but  not  that 
degree  of  imbecility  which  rendered  him  intestable.  The  re- 
sult of  the  evidence  as  to  capacity  was,  that  the  testator  was 
a  very  weak  man ;  that,  judging  both  from  what  he  did,  and 
from  what  he  omitted  to  do,  his  understanding  was  much 
below  par,  and  the  legal  standard  of  perfect  capacity ;  that 
inertness,  inactivity,  indolence,  torpidity  of  mind,  inatten- 
tion to  his  large  property,  were  the  leading  characteristics 
and  symptoms  of  his  weakness;  that  he  was  therefore  a 
person  so  far  liable  to-  be  imposed  upon,  as  to  require  the 
Court  to  look  with  vigilance  and  jealousy  into  the  proofs  of 
the  factum^  that  he  might  possess  a  testable  capacity;  and 
that  very  strong  and  clear  evidence  of  the  factum,  and  of 
free  and  active  testamentary  intention  might  establish  the 
executors  case.     For  the  sister  it  was  argued— that  the 
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disposition  was  in  favour  of  a  stranger  in  blood;  that  the 
parties  interested  were  active  in  obtaining  the  instruments; 
that  the  will  was  prepared  from  instructions  conveyed  by 
the  father  of  the  executor — the  codicil  by  the  executor 
himself;  that  these  persons  were  the  attomies  and  agents 
of  the  deceased;  that  the  presumption  of  law  was  against 
the  act;  that  the  law,  though  not  positively  invalidating, 
yet  required  the  clearest  proof  of  unbiassed  intention,  and 
full  understanding  of  the  nature  and  effect  of  such  instru- 
ments; that  the  capacity  of  the  deceased,  though  not  in- 
testable, yet  was  weak,  and  liable  to  circumvention  and  im- 
position ;  that  the  evidence  of  the  factum  did  not  clear  up 
these  difficulties,  and  was  insufficient  to  support  the  testa- 
mentary papers ;  lastly,  that  there  were  such  marks  of  frau- 
dulent conduct  in  the  executor,  as  called  for  his  condem- 
nation in  costs.  For  the  executor — that,  though  by  the 
principle  of  law,  where  parties  interested  were  active  in  the 
framing  of  the  testamentary  instrument,  and  stood  in  a  par- 
ticular relation  to  the  testator,  a  greater  degree  of  vigilance 
was  required  in  investigating  the  transaction,  yet,  that  this 
case  would  fully  satisfy  the  most  jealous  examination ;  that 
the  deceased  was  not  a  person  of  doubtful,  but  of  perfect 
capacity;  that  no  circumstance  of  fraud  attached  upon  the 
executor;  that  the  evidence  on  the  condiditf  and  of  subse- 
quent recognitions  and  conduct,  fully  established  the  testa- 
mentary intention,  and  the  validity  of  the  will  and  of  the 
codicil.  The  learned  Judge  held  that,  under  the  several 
circumstances  of  suspicion  attending  this  case,  the  proof  of 
the  facium  was  insufficient.  The  capacity  of  the  deceased, 
though  not  intestable,  was  so  far  weak  and  inactive,  as  to 
require  a  cautious  examination  of  any  testamentary  act,  and 
proof  beyond  a  mere  formal  execution;  direct  proof  that 
he  clearly  understood  and  freely  intended  to  make  that  dis- 
position of  his  property  which  the  will  purported  to  direct. 
Added  to  the  difficulty  arising  from  weakness,  it  was  a  will 
in  favour  of  an  agent  and  attorney t  in  which  case  the  law 
is  jealous  of  influence  on  one  side,  and  of  blind  confidence 
on  the  other;  the  instructions,  instead  of  being  given  by  the. 
deceased,  came  from  the  parties  benefited,  and  the  will  was 
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prepared  under  the  directions  of  the  executor^sfatheri  the 
codicil  by  the  executor  himaelf ;  the  execution  of  both  in- 
stromenta  was  merely  formal,  in  the  presence  of  the  execu- 
tor,  without  any  thing  to  probe  the  capacity,  or  to  supply 
the  want  of  instructions;  the  suggested  recognitions  were  in- 
aoffident  in  themsehres,  and  being  made,  if  at  all,  at  a  time 
when  the  deceased  was  in  the  possession  of  the  executor,  un* 
der  his  influence,  and  exposed  to  any  impressions  that  might 
be  made  upon  his  mind — the  Court,  tlierefore,  was  of  opinion, 
that  the  executor's  case  was  not  sufficiently  established 
against  all  the  presumptions  and  suspicions  that  attached  to 
it,  and  pronounced,  that  the  executor  had  failed  in  the 
proof  of  the  will  and  codicil :  but  as  actual  fraud  bad  not 
been  established,  no  costs  were  given  (t). 

There  was  an  appeal  in  the  last  case  to  the  Court  of  De* 
legates,  but  that  Court  having  been  equally  divided  in  opin- 
ion, no  judgment  was  given (;*)•  A  commission  of  Adjuncts 
was  afterwards  issued,  and  the  sentence  of  the  Prerogative 
Court  was  reversed (Ar),  and  probate  of  the  will  and  codicil 
was  decreed  to  the  executor;  and  the  costs  of  the  appeal  on 
both  sides  were  directed  to  be  paid  out  of  the  personal  es« 
tate  of  the  deceased*  An  application  was  then  made  for  a 
commission  of  review,  on  the  ground  that  the  evidence 
was  voluminous  and  contradictory,  that  the  property  in 
question  was  very  large,  and  that  divers  important  questions 
of  law  were  involved  in  the  sentence  of  the  Court  of  Dele- 
gates, by  which  the  petitioner  conceived  himself  aggriev- 
ed (/)•  Lord  Chancellor  Brougham^  on  refusing  the  com- 
mission of  review,  observed,  ^*  that  the  great  admitted  fact  of 
suspicion  in  this  case  arose  from  the  circumstance  that  the 
testator  and  the  person  to  be  benefited  by  his  will  stood 
in  the  relation  of  client  and  attorney  towards  each  other. 
This  point  the  Court  of  Delegates  had  considered,  and  they 
were,  in  the  result,  satisfied  that  the  other  circumstances  of 

(t^  Ingram  v.  Wyait,   1  Hagg.  16th  and  17th  June,  1831. 
Eccl.  R.  384.  (/)  The  case  was  very  flilly  and 

(j)  Deleg.  7ib,  8th,  9th  and  20th  ahly  argued  hefore  Lord  Chancellor 

Jan.  1830.  Brougham,  on  the  26th,  27th,  28th, 

{k)  Id.  12th,  14th,  and  15th  Feb.;  30th,  and  31st  Jan.  1832. 
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the  case  were  strong  enough  to  rebut  the  presumption  which 
necessarily  arose  irom  that  relation;  and  which  presumption, 
if  they  had  not  believed  it  to  be  rebutted,  would  have  given 
a  contrary  turn  to  their  decision.  They  had  considered  the 
proofs  which  had  been  given  of  the  state  of  the  testator's 
mind,  his  capacity  to  make  a  will,  the  singularity  of  his  con- 
duct, the  eccentricity  of  his  habits,  and  all  those  other  cir- 
cumstances relating  to  the  testator  personally,  which  were 
in  the  main  admitted  on  both  sides,  although  they  were 
exaggerated  by  the  evidence  of  some  of  the  witnesses,  and 
attempted  to  be  softened  by  others.  They  had  not  over- 
looked the  evidence  which  went  to  shew  the  feelings  the 
testator  expressed  towards  some  of  his  relatives,  the  litde 
care  and  interest  he  evinced  respecting  his  property,  and 
the  httle  knowledge  he  had  as  to  some  part  of  it;  and  hav- 
ing well  investigated  and  weighed  all  these,  and  all  the 
other  facts  of  the  case,  the  Court  of  Delegates  came  to  the 
conclusion,  that  the  will  in  question  was  the,  mil  of  the  tes'^ 
iator,  and  that  it  was  notj  as  was  alleged  on  the  other  side, 
the  will  of  the  Messrs.  Wyatt.  Unless,  then,  his  Lordship 
could  be  satisfied  that  the  principles  of  law  on  which  the 
Court  decided  were  wrong,  or  that  the  facts  were  misstated, 
or  misunderstood,  it  was  impossible  that  he  could  recom- 
mend the  Crown  to  grant  a  commission  of  review;  a  doubt 
was  not  sufficient;  he  must  be  convinced  that  the  Judges 
were  wrong"  (m). 

If  no  suspicion  of  fraud  exists,  a  will  consistent  with  pre- 
vious affection  and  declarations,  and  supported  by  recogni- 
tion and  circumstances  shewing  voUtion  and  capacity,  is 
vahd,  though  made  in  extremis,  and  though  the  instruc- 
tions were  conveyed  through  the  party  benefited  (n). 

In  a  case^  where  a  bill  was  filed  by  an  heir-at-law  against 
residuary  devisees,  suggesting  a  trust  for  charitable  pur- 
poses— one  of  the  defendants  was  the  attorney,  who  drew 
the  will;  but  there  was  no  evidence  of  any  fraud,  or  of 
the  alleged  trust  —  Lord  Eldon  said,  that  he  had  always 

(m)  Wyatt  v.  Ingram,  3  Hagg.  Eccl.  Rep.  466—469. 
(ft)  Rossy  otherwise  Russ^  v.  Chester,  1  Hagg.  Eccl.  Rep.  227. 
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considered  the  fact,  that  the  person  who  prepared  the 
will  is  himself  residuary  devisee,  an  unfortunate  circunv- 
stance,  calling  for  a  considerable  degree  of  jealousy  in  the 
Court;  but  he  did  not  by  any  means  go  the  length  that  some 
judges  went^  particularly  Mr.  Justice  Bulier,  in  a  case  from 
Hampshire,  who  considered  that  circumstance  as  almost 
decisive  evidence  of  fraud.  He  knew  cases,  in  which  it  is 
perfectly  impossible  fairly  to  impute  fraud,  as  arising  out  of 
such  a  circumstance.  The  bill  must  be  dismissed  unless 
the  heir  will  take  an  issue  devisavit  vel  nan;  to  which  he  is 
entitled**  (o). 

In  another  case»  the  asserted  will  of  a  person  of  fluc- 
tuating capacity  (totally  abandoning  the  principles  of  a 
former  disposition,  made  before  the  testator's  faculties 
were  impaired,  and  long  adhered  to)  was  pronounced  against; 
and  the  executor,  the  person  principally  benefited,  was  con- 
demned in  costs,  as,  among  other  things  indicative  of  fraud, 
he  had  himself  given  the  instructions  for  the  will,  and  his 
son  alone,  a  minor,  spoke  to  its  execution  (p)» 

Where  a  testator  is  proved  to  be  of  perfectly  sound 
mind,  and  free  from  any  suspicion  of  imposition  having 
been  practised  upon  him,  the  evidence  of  bare  execu- 
tion of  a  will  is  sufficient;  the  law  will  infer  the  other  ne- 
cessary ingredients,  that  the  contents  were  known  and  ap- 
proved, and  that  the  party  intended  to  give  them  effect. 
Neither  fraud,  nor  the  absence  of  sound  mind  is  to  be  pre- 
sumed; but  the  circumstances  of  there  being  no  evidence  of 
instruction,  and  that  the  party  who  prepared  the  will  takes 
a  considerable  benefit  under  it,  excite  the  jealousy  and 
awaken  the  vigilance  of  the  Court;  and  in  such  cases  some- 
thing more  than  proof  of  a  bare  execution  is  required — 
As  in  a  recent  case,  where  a  will  was  in  the  hand-writing 

(o)  Paine  v.  Hall,  18  Ves.  475,  son,  3  E»p.  284;  and  by  Counsel,  4 

referring  to  the  caae  of  Hicks  v.  Esp.  51,  and  noticed  by  Buller,  J., 

Parr,  before  BuUer,  J.,  at  Winches-  in  Sevett  v.  Braham,  4  Term  Rep, 

ter  Assizes,  1789,  cited  by  Lord  El-  497. 

don\BTrimlest4>umy.Lhyd,  IBligh,  (p)  Dodge  v.  Meech,   1  Hagg. 

New  Ser.  449,  458,  476;  S.  C.   1  Eccl.  Rep.  612. 
Dow,  85;  and  in  Walker  v.  Stephen-' 
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ofj  and  prepared  by,  the  solicitor  of  the  testatrix,  when  she 
was  alone  in  his  office,  and  he  was  named  joint  residuary 
legatee  and  exectUor,  and  large  legacies  were  given  to  him- 
self and  his  family,  aand  the  will  was  attested  by  two  neigh- 
bours of  the  solicitor  casually  called  in,  but  who  were  not 
privy  to  the  instructions  for,  preparation,  or  reading  over  of 
the  will,  but  merely  saw  the  deceased  subscribe  it,  and  had 
no  reason  to  doubt  her  capacity. — ^The  will,  in  that  case, 
was  opposed,  on  the  ground  of  liie  weak  capacity  of  the 
testatrix,  and  of  fraud  and  imposition  having  been  practised 
upon  her;  and  also  of  legal  incapacity  arising  from  insanity; 
and  it  was  alleged  that  the  testatrix,  from  her  youth,  was  a 
person  of  weak  capacity  and  of  deranged  mind;  that  the 
wildness  of  her  countenance  and  the  expression  thereof, 
and  her  general  appearance,  manners,  conduct,  and  deport* 
ment,  were  such  as  to  denote  that  she  was  a  person  of 
deranged  intellect,  and,  as  an  insane  person,  was  incapa- 
ble of  any  act  requiring  thought  and  judgment ;  and  that 
she  was  at  all  times  considered  and  spoken  of,  and  treated, 
by  medical  men,  and  by  her  family,  relations,  friends,  and  ac- 
quaintance, as  mad;  and  her  general  habits,  from  the  earliest 
period  of  her  life  to  the  day  of  her  death,  were  described  as 
irrational  and  extravagant— And  it  was  alleged,  that  certain 
documents  in  her  hand-writing,  which  had  been  produced 
to  support  the  will,  were  mere  contrivances  to  give  colour 
and  effect  to  the  fraud,  as  they  were  written  by  her  either 
from  dictation,  or  from  the  drafts  which  she  was  made  to 
copy.  In  support  of  the  will,  it  was  urged  that  the  deceas- 
ed throughout  her  life  was  sane,  was  treated  as  such  by 
her  family  and  friends,  was  in  the  uncontrolled  manage- 
ment of  her  property,  in  which  she  displayed  judgment  and 
prudence;  that,  at  various  periods  of  her  Hfe,  she  was  en- 
gaged in  acts  of  business,  which  she  conducted  without  the 
suspicion  of  derangement;  and  facts  were  alleged  to^shew 
the  probability  of  the  disposition  in  favour  of  the  legatees ; 
and  explained  some  of  the  specific  acts  charged  as  insane, 
and  exhibited  a  number  of  her  letters  written  at  different 
periods — The  will  was  established  on  the  ground  that  the 
documents  written  by  the  testatrix  afforded  fuU  evidence 
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of  mind  and  intention^  and  that  she  understood  the  nature 
of  the  testamentary  act  in  questioui  and  that  they  not  only 
repelled  any  appearance  of  fraud  and  curcumrention  prac- 
tised on  an  understanding  too  weak  to  resist  (q);  but  that  they 
supplied  such  proof  of  sound  mind  as  nothing  short  of  decisive 
disquaUfying  insanity  could  defeat  the  testamentary  effect 
of  a  disposition  proceeding  from  such  a  mind  and  intention. 
— The  Court  decided  that  the  evidencci  so  far  as  it  was  ore* 
dible  at  all,  did  not,  in  its  judgment,  make  out  actual  in- 
ttuuty;  for  no  act  was  prored  by  credibk  witnesses  which 
could  not  be  accounted  for  by  the  excitement  of  liquor. 
Even  the  acts  which  might  have  been  produced  by  that  ex- 
citement were  not  constant  and  habitual,  the  exhibits  in  her 
own  hand-writing  shewing,  that,  at  the  times  when  ihey  were 
written,  she  was  in  a  sound  state  of  mind;  and  above  all  no 
fixed  and  settled  state  of  delusion  was  proved  by  which  the 
Court  was  enabled  to  say  that  at  any  one  time,  or  on  any 
one  subject,  the  deceased  was  actually  or  essentially  insane, 
so  as  to  be  legally  incapacitated  from  disposing  of  her  pro- 
perty, either  by  an  act  to  take  effect  in  her  life-time  or  after 
her  death  (r). 

So  also,  in  a  case,  where  a  testatrix,  aghty-eight  years  of 
age,  had  made  a  will  appointing  one  person  sole  residuary 
legatee,  and  by  a  codicil  thereto,  executed  only  six  days 
before  the  death  of  the  testatrix,  named  her  (Utorney^  who 
drew  the  codicil,  joint  residuary  legatee  with  the  first,  who 
opposed  the  validity  of  the  codicil,  it  was  estabUshed  by  the 
Court  of  Delegates  {s). 

In  another  case,  where  a  testator,  when  of  sound  mind, 
had  written  a  testamentary  paper,  consistent  with  his  long 
settled  and  fixed  intentions  and  aflfections,  which  were  ad- 
hered to  as  long  as  he  retained  his  capacity,  it  was  held, 
that  supervening  insanity  was  sufficient  to  account  for  the 
non-execution  of  such  paper,  and  that  such  incapacity  would 

{q)  See  Ftlmer  v.  QoU,  7  Br.  P.C.  dergon,  3  Hagg.  Ecd.  Rep.  574— 

70;  Fane  v.  Duke  of  Devonshire,  6  616. 

Br,  P.  C.  137.  («)  Bonner  v.  iKf a/M«fra,  Seijeants 

(r)   Wheekr  and  Batrford  v.  M-  Inn  Hall,  10th  Feb.  1832. 
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not  reflect  back  on  previous  eccentricity,  so  as  to  invali- 
date the  paper  as  a  testamentary  act  (t). 

In  another  case,  where  the  drawer  and  attesting  witness- 
es of  a  will  (revoking  a  former  one)  executed  ten  days  only 
before  the  death  of  the  testator,  who  was  eighty-five  years 
of  age,  were  confirmed  in  their  testimony  as  to  his  capacity, 
voUtion,  and  free  agency,  by  adverse  witnesses,  and  by  lus 
affections,  declarations,  and  recognitions;  the  general  bad 
character  of  the  drawer  (an  attorney  of  low  practice,  who 
had  been  employed  by  the  testator  for  many  years)  and 
slight  discrepancies  in  the  evidence  of  ihefacttim,  were  held 
not  material,  as  it  appeared  that  the  testator  possessed  fa- 
culties equal  to  the  act,  and  was  not  likely  to  have  been  im- 
posed upon,  the  Court  pronounced  in  favour  of  the  will;  and 
condemned  the  opposer  of  it,  who  had  pleaded  a  fraudulent 
conspiracy,  incapacity,  and  circumvention,  (in  the  proof  of 
which  he  failed)  in  the  costs  incurred  by  his  allegation  (u). 

But  in  a  case  where  a  husband,  by  undue  influence  and 
marital  authority,  obtained  from  his  wife  (nine  days  before 
her  death,  when  her  mind  was  affected  by  delirium,  and 
when  she  was  labouring  under  a  painful  disorder,  to  allay 
which  she  took  laudanum)  a  will  by  which  he  was  appointed 
tole  executor  and  universal  legatee,  wholly  departing  from 
a  former  will  deliberately  made  a  few  months  before;  it  was 
held  that  the  presumption  was  strong  against  the  will  so 
obtained  by  the  husband ;  and  the  evidence  not  being  8atis«- 
factory  in  support  of  it,  the  Court  pronounced  against  it, 
and  condemned  him  in  costs  (v). 

So  also,  where  the  execution  of  a  codicil  to  a  will  was  clan- 
destinely, and  without  any  previous  instructions,  obtained 
from  a  testator  eighty  years  of  age,  only  one  month  before 
his  death,  by  his  son  (the  person  solely  benefited)  and  his 
associates,  and  the  disposition  was  contrary  to  the  repeated 
former  acts  of  the  deceased,  (the  clearest  proof  of  capacity 

{t)  Uoby  V.  Hobyf  1  Hagg.  Eccl.  (v)  Mynn  v.  Robinson,  2  Hagg. 

Rep.  146—162.  Eccl.  Rep.  179.    See  Most  V.  Bram- 

(,u)  Bird  V.  Bird,  2  Hagg.  Bed.  der,  1  PhilL  254. 
Rep.  142. 


OF  LUNATICS.  829 

and  free  agency  under  such  circumstances  being  necessary), 
the  Court  pronounced  against  such  codicil,  and  condemned 
the  son  in  costs  (w). 

It  has  been  bdd  down,  that,  if  a  man  makes  a  will  in  his 
^ckness  by  the  over  importuning  of  his  wife,  to  the  end  that 
he  may  be  quiet,  this  shall  be  said  to  be  a  will  made  by 
conMirainty  and  shall  not  be  good(j?}.  The  influence,  to 
vitiate  a  testamentary  act,  must  amount  to  force  and  coer^ 
cum  destroying  free  agency  ^  it  must  not  be  the  influence  of 
affection  and  attachment,  nor  the  mere  desire  of  gratifying 
the  wishes  of  another,  for  that  would  be  a  very  strong 
ground  in  support  of  a  will;  further,  there  must  be  proof 
that  the  act  was  obtained  by  that  coercion,  by  importunity 
which  could  not  be  resisted ;  that  it  was  done  merely  for 
the  sake  of  peace,  so  that  the  motive  was  tantamount  to 
force  and  fear. 

Thus,  in  a  case  where  a  codicil,  written  before  the  capaci- 
ty of  the  deceased  was  attempted  to  be  impeached,  shewed 
the  testator's  great  affection  for,  and  conBdence  in,  his  wife, 
his  anxiety  for  her  comfort  and  gratification,  and  that  she 
should  not  be  disturbed  in  the  ei^oyment  of  hb  property; 
and  whatever  might  have  been  her  influence  over  the  tes-' 
tator,  it  was  not  suggested  that  it  was  of  a  nature  to  vitiate 
the  act:  and  it  further  appeared,  that  there  was  the  gene- 
ral  influence  of  an  active,  bustUng,  high  spirited  wife,  over 
a  good  natured,  easy  husband;  and  that,  in  consequence  of  a 
paralytic  attack,  it  was  necessary  she  should  take  a  decided 
lead  in  the  management  of  the  concerns  of  an  inn  kept  by 
the  husband ;  and  that  she  exercised  some  control  over  his 
actions  and  conduct,  as  a  kind  nurse  and  an  affectionate  wife 
naturally  would ;  but  no  trace  appeared  of  any  imfair  impor- 
tunity, on  the  part  of  the  wife,  to  induce  him  to  alter  his  will 
or  to  do  any  testamentary  act — Although  the  Court  admitted 
that  the  wife  possessed  influence  arising  from  the  affection 
and  deference  of  the  husband,  and  from  his  wish,  in  the  dispo- 

{w)   Maekensue  v.  Handatyde  2    Rep.  427;  Yin.  Abr.  tit.  Devise,  (Z. 
Hagg.  Eccl.  Rep.  211.  2.)  pi.  3,  7.  3;    and  see  Swinb.  on 

(x)  Haoker  y.  Newborn^  Styles*    Wills,  part  7,  s.  2. 
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sition  of  his  property,  to  please  her  who  was  the  principal 
means  of  acquiring  it;  yet  that  was  held  insnfBdent  to  vitiate 
the  testamentary  act;  for^  in  order  to  do  that,  there  must  be 
proof  of  something  amounting  to  force  and  coercion  in  the 
obtaining  the  act  itself  (y). 

Such  influence  is  much  more  readily  inferred  to  be  exer- 
cised by  the  husband  over  the  wife,  than  by  the  wife  over  the 
husband.  Thus,  in  a  case  where  ^^feme  covert  having,  un- 
der certain  powers,  made  a  will  and  codicil  in  February,  1818, 
(eight  months  after  her  marriage,  by  which,  after  making  pro- 
vision for  her  husband,  and  leaving  sundry  legacies,  she  be- 
queathed the  bulk  of  her  fortune  to,  and  appointed  executors, 
strangers  in  blood;  such  disposition  (except  the  provision 
for  the  husband)  being  similar  to  a  will  made  by  her  in  1816. 
The  wife  afterwards  made  a  will  on  the  9th  of  March,  1827, 
and  a  codicil  thereto  on  the  Slst  April,  (she  dying  on  die 
8th  May,)  18S7;  which  papers,  (except  legacies  to  three 
servants,  and  rings  to  three  friends),  left  all  her  property  to 
her  husband,  and  appointed  him  and  a  total  stranger  ex- 
ecutors; the  Court  holding  tliat  the  latter  papers  were  ob- 
tained by  the  husband^s  undue  influence,  when  her  faculties 
were  much  impaired,  pronounced  for  the  will  and  codic3  of 
1818,  and  condemned  the  husband  (who,  though  ke  denied 
the  validity  of  the  powers,  and  nominally  prayed  an  intes- 
tacy, was  the  real  party  setting  up  the  latter  papers)  in  the 
costs  of  the  executors  of  the  will  of  16 1 8.  Sir  John  NichoU 
observed,  in  inquiring  into  the  factum  of  the  latter  will,  it 
becomes  material  to  examine  the  j^obability  of  this  great 
change  of  intention;  and  it  becomes  the  more  necessary  to 
examine  that  probability,  if,  at  the  time  of  making  tlie  dispo- 
iBition,  the  capacity  of  the  testatrix  was  in  any  degree  weaken- 
ed or  doubtful;  still  more,  if  the  husband,  in  whose  favour  this 
great  change  is  made,  and  who,  from  the  relation  in  which 
he  stood  to  the  deceased,  must  almost  necessarily  have  great 
-influence  and  authority,  should  be  the  person  originating 
the  whole  business  of  the  new  will.  To  examine,  then,  the 
probability  of  tliis  change,  it  may  be  proper  to  consider  the 

ijf)  WilUams  v.  Goude  and  Benneti,  I  Hagg.  £ccl.  Rep.  577-— 611. 
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groonds  and  drciuiistaiioes  otmakmg  the  fint  will.  If  that 
were  made  upon  hasty,  caprknous,  and  temporary  constdera* 
tionsy  die  departure  from  it  becomes  less  fanprobable;  but 
if  made  under  motives  long  existiiig,  and  quite  naturally  in- 
d«eing  ity  die  adherence  to  it  will  be  the  more  strongly  pre* 
stmedy  and  the  drcumstances  to  account  tor  the  complete 
revolntion  in  her  intentions  will  be  required  to  be  more  for- 
cible. Where,  in  addition  to  these  circumstances — Firsi, 
that  the  disposition  in  the  new  will  is  highly  improbable — 
Next,  that  the  husband  had  been  endeavouring  to  get  at 
her  deeds  and  testamentary  instruments;  and  further,  that 
she  was  in  a  state  of  doubtful  capacity — it  is  &und  that  the 
husband,  as  far  as  die  evidence  went,  originated  and  coo* 
ducted  the  whole  business,  representing  or  rather  misrepre- 
senting the  previous  facts^  and  being  present  at  all  the  ma- 
terial parts  of  the  transaction,  the  case  proceeded  to  die  evi- 
dence of  the  factum  under  presumptions  of  fraud  and  impo- 
sition, which  hardly  any  evidence  would  be  sufficient  to  re- 
pel, it  would  at  least  be  extremely  difficult  to  shew,  that 
she  was  a  free  as  well  as  capable  testatrix;  to  shew  that  she 
had  a  real  disponng  testamentary  mind,  and  an  intention  to 
abandon  all  the  dispositions  of  her  former  will  made  so 
carefiiUy,  and  adhered  to  so  firmly.  The  strong  presump- 
tion would  be,  that,  in  whatever  she  said  and  did,  however 
it  mi^t  impose  upon  the  witnesses,  she  was  a  mere  instru- 
ment and  puppet  in  the  hands  of  her  husband.  To  revoke 
the  former  will,  her  spontaneous  act,  it  was  necessary  that 
the  deceased  should  be  proved  to  have  recollected,  at  least, 
its  general  contents;  that  she  had  distributed  memorials 
among  her  friends;  that  she  had  given  her  husband  a  cer- 
tain portion;  that  she  had  bequeathed  the  bulk  of  her  for- 
tune to  those  whom  she  had  long  adopted  for  that  pur- 
pose; it  was  necessary  that  she  should  be  proved,  upon 
some  rational  grounds  (negativing  the  importunity  of  her 
husband)  to  have  become  desirous  of  abandoning  all  her 
former  intentions ;  but  to  no  part  of  her  former  will  is  there 
the  least  reference.  That  this  new  will  was  without  the 
importunate  influence  of  the  husband,  there  is  not  the 
slightest  appearance  in  any  part  of  the  evidence.     There 
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was  nothing  to  convince  the  learned  Judge  that  the  mind 
of  the  deceased  was  sufficiently  probed,  to  ascertain  whe- 
ther she  was  or  was  not  either  a  free,  or,  as  applied  to 
such  a  will,  a  capable  testatrix;  nothing  satisfactory  to  dis- 
cover what  her  real  wishes  were,  without  the  restrunt  and 
influence  of  her  husband.  To  support  such  a  complete  re- 
volution in  the  testamentary  dispositions  of  the  dece^ised,  it 
was  necessary  to  shew  that  she  had  recollection  of  what  the 
former  disposition  was,  even  supposing  there  were  no 
grounds  to  suspect  a  mere  tutored  acquiescence  under  the 
influence  of  her  husband.  The  circumstances  were  all  quite 
sufficient  to  require  that  the  husband  should  afford  the 
most  satisfactory  proof  that  the  deceased  was  not  a  mere 
unresisting  instrument  in  his  hands,  so  taught,  tutored,  and 
impressed,  as  to  say  and  do  all  that  was  stated  to  have  tak- 
en place.  The  learned  Judge  in  conclusion  observed,  (con- 
sidering the  extreme  improbability  of  this  change  of  dispo- 
sition; the  means  used  by  the  husband  to  urge  her  to  place 
her  concerns  in  his  hands;  her  long  resistance  till  reduced 
to  a  weakened  state  of  capacity ;  the  presence  of  the  husband 
conducting  all  these  transactions),  that  it  was  not  proved 
to  his  mind  that  the  latter  will  was  the  real  mind  and  wish 
of  a  capable  and  free  testatrix;  on  the  contrary,  he  was  of 
opinion,  that  it  was  the  vnll  of  the  husband  obtained  by  him 
by  undue  influence  and  marital  authority,  contrary  to  the 
real  wishes  and  intention  of  the  deceased,  as  far  as  she  was 
capable  at  that  time  of  forming  any  testamentary  inten- 
tion («)• 

In  a  case  where  a  testator  having,  ten  years  before  his 
death,  when  in  perfect  health,  executed  a  will,  and  subse- 
quently a  codicil,  conformable  to  his  ascertained  affections; 
and  two  years  and  a  half  before  his  death,  (after  a  paralytic 

(x)  Marsfi  v.  Tyrrell  and  Hardr  en.    A  comnuBsion  of  Adjuncts  was 

ing^  2  Hagg.  Eccl.  Rep.  84 — 141.  afterwards  issued,  and  the  parties 

In  this  case,  there  was  an  appeal  to  having  entered  into  a  compromise, 

the  Court  of  Delegates,  and  (neither  the  sentence  was  reversed  hy  consent, 

of  the  Common  Law  Judges  con-  Tyrrell  and  Harding  v.  Marshy  3 

sen  ting  to  the  decree  proposed  by  Hagg.  Eccl.  Rep.  471. 
fte  majority)  no  judgment  was  giv- 
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Stroke  producing  at  least  great  bodily  infirmity),  had  exe- 
cuted a  second  codicil  materially  departing  from  those 
instruments^  and,  six  months  before  his  death,  a  third 
codicil,  revoking  the  second  and  reverting  to  the  former 
disposition,  probate  of  the  will  and  first  and  third  codi* 
rils  was  granted,  there  being  no  satisfiaictory  proof  of  a 
change  in  his  affections,  and  the  evidence  of  volition  and 
capacity  being,  at  least,  as  strong  in  support  of  the  third  as 
of  the  second  codicil  (a). 

It  was  held  in  another  case,  that  the  clearest  and  most 
consistent  evidence  of  capacity  and  volition  is  required  to 
support  a  codicil  conveying  bequests  of  such  extent  as  to  be 
irreconcilable  with  the  character  of  the  deceased,  and  with 
her  intentions,  as  proved  by  her  affections  and  former  tes- 
tamentary dispositions;  and  where  the  deceased,  at  the  time 
of  the  execution  of  such  codicil  (within  ten  days  of  her  death), 
was  in  a  state  of  extreme  weakness  and  debility,  ail  her  con- 
fidential friends  excluded  or  absent,  and  those  only  about 
her  who  were  benefited  under,  or  engaged  in,  the  prepara- 
tion or  execution  of  the  instrument  (6). 

It  seems,  that  if  undue  influence  be  exercised  over  the 
mind  of  a  testator  in  making  his  will,  the  provisions  in  the 
will,  in  favour  of  the  person  exercising  that  influence,  are 
void;  and  that  the  will  may  be  good  as  far  jis  respects 
other  parties:  so  that  a  will  may  be  valid  as  to  some  parties, 
and  invalid  as  to  others  (c). 

Costs f  in  suits  in  the  Ecclesiastical  Courts,  are,  for  the 
most  part,  in  the  discretion  of  the  Judge,  according  to  the 
nature  and  justice  of  the  case ;  and  the  reasons  for  granting 
or  refusing  costs  are  generally  publicly  expressed  at  the  time 
of  giving  judgment. 

If  a  fraudulent  conspiracy  in  procuring  a  will  is  establish- 
ed, the  party  who  has  framed  and  engaged  in  it  will  be 
compelled,  in  the  Ecclesiastical  Court,  to  pay  all  the  costs 

(a)  King  and  Thwaitu  v.  Farley,  1  p.  85 ;  <9.  C.  1  Bligb,  P.  C.  New  Ser. 

Hi^.  £ccl.  R.  502.  427.   But  it  seems  that  a  deed  can- 

(6)    Bridges  v.  King^  1   Hagg.  not  be  partially  set  aside  for  fraud. 

Eccl.  B.  256.  MyddUUm  v.  Lord  Kenyon^  2  Yes. 

(c)    Lord  Trimlestoum  v.  D* Alton  jun.  391. 
and  Others,  1  Dow  &  Clark,  P.  C. 
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incurred  in  debating  it ;  while,  on  the  other  hand,  if  the 
grounds  of  opposition  fail,  if  the  imputation  of  fraud  is  not 
sustained,  the  party  who  has  set  up  an  unfounded  charge, 
which  he  is  unable  to  prove,  must  pay  the  costs  which  he 
has  occasioned  (d). 

12.  When  it  appears  that  a  lunatic,  who  has  been  so 
found  by  inquisition,  has  executed  a  will  or  any  testamen- 
tary papers,  an  order  may  be  obtained,  on  petition  to  the 
Lord  Chancellor,  for  depositing  them  in  the  Master's  office, 
or  in  some  other  secure  place,  for  safe  custody,  during  the 
life  or  lunacy  of  the  party.  Thus,  an  order  was  granted  on 
the  petition  of  the  committee  of  the  person  and  estate  of  a 
lunatic,  to  deposit  his  will,  which  had  come  into  the  hands 
of  his  committee  many  years  ago,  in  the  custody  of  the  Mas* 
ter  to  whom  the  matter  was  referred,  or  with  such  other 
person  as  the  Court  should  think  proper,  on  an  affidavit  that 
the  will  was  in  the  same  state  in  which  the  petiti(mer  re- 
ceived it  The  next  of  kin  were  served  with  the  petition, 
and  consented  (^}.  So,  again,  on  the  petition  of  three 
of  the  younger  children  and  next  of  kin  of  a  lunatic,  the 
Lord  Chancellor  ordered  the  heir-at-law  and  committee 
of  the  estate  of  the  lunatic,  within  a  week  after  the  service 
of  the  order,  to  deposit  on  oath  in  the  Master's  office,  all  wills 
and  other  testamentary  papers  in  the  custody  of  such  com- 
mittee, there  to  remain  for  safe  custody  until  further  order; 
and  the  Master  was  ordered  to  inquire  and  certify  what  wills 
or  other  testamentary  papers  of  the  lunatic  did  exist,  or  had 
existed,  and  where  the  same  then  were,  or  what  had  be- 
come of  them,  with  liberty  for  the  Master  to  examine  any 
persons  he  might  think  necessary  upon  interrogatories  or 
otherwise,  for  the  better  discovery  of  such  matters:  and  the 
costs  of  the  inquiry  were  directed  to  be  taxed  and  paid  out 
of  the  lunatic's  estate  (f) 


(d)  Bird  y.  Bird,  2  Hagg.  Ecd.       («)    In  re  Tkomsan,  1  Russ.  & 

Rep.   145;    Cfreen  v.  Proeior  and  Mylne,  355. 
Neweff,  1  Hagg.  Ecd.  Rep.  337;       (/)    In  re  Jodreil,  17  August, 

Hobif  V.  Hoby,  Id.  162.     See  anU,  1827. 
pp.  323,  328,  330. 
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Where  the  will  of  a  lunadc  had  been  deposited  in  the 
Master's  office,  with  other  deeds  and  writingSi  pursuant  to 
an  order;  on  the  petition  of  two  of  the  executors  named  in 
such  wiUy  and  proof  of  the  death  of  the  lunatic,  the  Master 
was  ordered  to  cause  such  will  to  be  taken  to  the  proper 
officer  of  the  Prerogative  Court  of  the  Archbishop  of  Can- 
terbury, in  order  that  the  same  might  be  duly  proved  and 
established  (g).  So,  also,  when,  on  the  death  of  the  lunatic, 
a  petition  was  presented  by  the  committee  of  his  person, 
praying  that  the  proper  officer  of  the  Bank  of  England 
might  be  directed  to  deliver  up,  with  the  privity  of  the  Ac- 
countant-Greneral  of  the  Court  of  Chancery,  unto  the  solici- 
tor for  the  petitioner  and  the  next  of  kin,  and  the  rest  of 
the  lunatic's  family,  a  paper  packet  having  words  indorsed 
thereon,  indicative  of  its  containing  the  will  of  the  lunatic, 
which  had  been  deposited,  pursuant  to  an  order  in  the  Bank 
of  England — The  Lord  Chancellor  ordered  one  of  the  cash- 
iers of  the  Bank  to  deliver  such  paper  packet  to  the  said 
solicitor,  on  his  giving  an  undertaking  in  writing  to  the  Se- 
cretary of  lunatics  immediately  to  deliver  over  the  same  to 
the  executors  (if  any)  named  in  the  will,  if  such  executors 
were  willing  to  act;  and  notice  was  to  be  immediately  given 
by  such  solicitor  to  such  executors;  and  if  they  refused  to 
act,  the  same  packet  was  to  be  delivered  to  the  next  of  kin 
of  the  lunatic,  or  the  persons  entitled  to  take  out  adminis- 
tration with  the  will  annexed  of  the  lunatic's  estate  (A). 

In  another  case,  an  order  was  made  on  the  petition  of  the 
committee  of  the  estate  of  a  lunatic,  that  his  solicitor  should 
deposit  in  the  Master's  office,  upon  oath,  all  wills  and  codi- 
cils, and  all  instructions  for,  and  drafts  of,  wills  and  codicils, 
of  the  lunatic,  there  to  remain  until  further  order  (i).  And, 
after  the  death  of  the  lunatic,  on  the  petition  of  his  children, 
the  Master  was  directed  to  open  the  box  (deposited  in  his 
office  under  the  last-mentioned  order),  containing  the  wills 
and  codicils  of  the  lunatic,  and  deliver  the  last  will  with  all 

(^)  In  re  SouMy,  28  November,       (t)    In  re  Humplehy,   18  June, 
1827.  1829. 

(h)  In  re  Orme,  21  August,  1827. 
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codicils  thereto  to  a  proctor  named  in  the  order,  for  the  pur- 
pose of  being  exhibited  and  proved  in  the  proper  Ecclesias- 
tical Court  {k).  And  sometimes,  after  the  death  of  a  lunatic, 
the  Master  will  be  directed  to  look  into  the  wills  and  testa- 
mentary papers  of  the  limatic  deposited  in  the  Master's  of- 
fice, and  to  certify  such  as  he  shall  find  to  be  the  last  will  (Q. 
If  a  person  makes  a  will  and  afterwards  becomes  a  lunatic, 
equity  will  not  entertain  a  suit,  in  his  lifetime,  to  perpetuate 
the  testimony  of  the  witnesses  to  such  will  (m).  Nor  to  per- 
petuate testimony  of  any  other  facts  in  which  the  next  of 
kin  as  such  may  be  interested. 

An  idiot  can  have  no  executor ;  for,  being  non  compos  a 
futiivitate,  he  could  at  no  time  make  a  will :  but  a  lunatic  may 
have  an  executor;  for  lunacy  is  not  a  revocation  of  a  will 
made  in  the  absence  of  the  disorder  (it). 

Idiots  and  lunatics  are,  both  by  the  civil  law  and  likewise 
by  the  common  law,  incapable  of  being  executors  or  ad- 
ministrators; for  such  disabilities  render  them  not  only  in- 
capable of  executing  the  trust  reposed  in  them,  but  also, 
by  their  insanity  and  want  of  understanding,  they  are  in- 
competent to  determine  whether  they  will  take  upon  them 
the  execution  of  the  trust  or  not  (o).  Therefore  it  is  set- 
tled, that,  if  an  executor  become  non  compos^  the  Spiritual 
Court  may,  on  account  of  such  disability,  commit  adminis- 
tration to  another  ( /?)• 

If  a  person  appointed  an  executor  become  non  compos, 
the  Spiritual  Court  will  grant  administration  to  another, 
usually  to  the  party  whom  the  Chancellor  appoints  commit- 
tee; but  such  grant  of  administration  will  not  prejudice  any 
right  of  retainer  which  the  non  compos  would  have  had, 
provided  he  had  been  capable  of  taking  the  administra- 
tion {g)»'   And  administration  may  be  revoked  if  the  next  of 

(k)   In  re  Humpleby,  16  June,  276. 
1831.  (o)  Godolp.  Orph.  Leg.  86;  Ba- 

(/)    In  re   CrenweU,  4  August,  con's  Abr.  tit  "Idiots  and  Luna- 

1823.  tics"  (D). 

(m)  SackvUle  v.  Ajflworth,  1  Vera.        (p)  Bacon's  Abr.  Ibid.  HUle  v. 

105.    See  post,  Chap.  x.  s.  1.  MUU,  1  Salk.  36. 

(n)  4  Rep.  61  b.    See  ante,  p.        (q)  Franke  v.  Cooper,  4  Ves.  763. 
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kin,  to  whom  it  has  been  granted,  becomes  non  compos  or 
otherwise  incapable  (r). 

Where  a  sole  executor  or  administrator  becomes  a  luna- 
tic, it  is  the  ordinary  practice  of  the  Ecclesiastical  Court  to 
make  a  limited  grant  to  his  committee,  for  his  use  and  bene- 
fit during  his  lunacy  {s)»  And  in  a  case  where  the  execu- 
tor had  no  beneficial  interest  and  no  committee  had  been 
appointed,  administration  with  the  will  annexed  was  granted 
to  the  residuary  legatee  during  the  life  and  incapacity  of 
the  executor  (/)•  So,  where  letters  of  administration  de  bo- 
nis non  had  been  granted  to  three  administrators,  one  of 
whom  was  afterwards  found  a  lunatic  by  inquisition,  the 
Court  directed,j2pon  the  letters  of  administration  so  granted 
being  brought  in  by  the  two  sane  administrators,  and  the 
conunittees  of  the  third,  letters  of  administration  de  bonis  non 
&c.,  should  with  the  consent  of  such  committees  issue  deno^ 
vo  to  the  two  former  only,  (omitting  the  third  administrator, 
who  had  so  become  a  lunatic),  in  order  to  supply  the  defect  in 
the  legal  representation,  occasioned  by  such  lunacy  (u).  In  a 
case  where  the  surviving  executor  and  residuary  legatee  in 
trust  had  been  found  a  lunatic  by  inquisition,  administration 
of  the  unadministered  effects  of  the  deceased  was  granted 
during  the  lunacy  of  the  surviving  executor  and  residuary 
legatee  in  trust,  to  the  two  joint  residuary  legatees  for  life, 
with  the  consent  of  the  committee  of  the  lunatic  (v);  and 
administration  was  decreed  under  circumstances  precisely 
similar,  except  that  there  was  no  actual  consent  of  the  com- 
mittee of  the  lunatic,  but  a  personal  service  of  the  citation 
upon  the  committee,  calling  upon  him  to  shew  cause,  &c«, 
and  no  dissent  had  been  expressed  {w).  But,  where  a  tes- 
tator appointed  two  persons  executors  of  his  will,  one  of 
whom  renounced,  and  the  other  was  a  lunatic  under  con- 
finement, and  no  committee  of  her  person  or  estate  had  been 
appointed,  although  it  did  not  appear  that  any  obstacle  exist- 

(r)  Offley  ▼.  BeH,  1  Sid.  373 ;  Bac  (Q  3  Fhill.  497.    See  3  Uagg.  Eccl. 

Abr.  tit  Executors,  (£,  3.)   12;   4  R.217. 

Bum's  Eccl.  Law,  292, 8th  ed.;  Com.  (u)  In  bonis  Philiips,  2  Add.  R.  335. 

Dig.  Adminiitration,  (B.  8.)  (v)  In  bonis  MUnes,  3  Add.  55. 

(«)  2  Add.  p.  336,  n.  {w)  Rodnall  v.  Webb,  Id.  56,  n. 
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ed  to  the  formal  appointment  of  a  committee,  yet  the  Court 
refused  to  grant  letters  of  administration  with  the  will  an- 
nexed to  the  daughter  and  residuary  legatee  (during  the 
lunacy  of  the  executor),  without  the  sureties  in  the  bond 
justifying  according  to  the  ordinary  rule  of  the  Court  (x). 
Where  a  person  died  intestate,  leaving  a  widow,  a  lunatic, 
and  two  grandchildren,  his  next  of  kin,  the  Court  decreed 
administration  to  the  two  grandchildren  jointly,  upon  their 
exhibiting  an  inventory,  and  the  sureties  justifying  (y). 

The  Ecclesiastical  Court  will  not,  when  a  competent 
party  is  opposing  a  will,  stay  the  admission  of  the  execu- 
tor's allegation  propounding  such  will  until  the  appointment 
of  a  committee  of  one  of  the  next  of  kin,  who  was  a  lunatic, 
be  confirmed,  especially  where  such  committee  was  already 
a  party  to  the  suit  as  curator  of  the  other  next  of  kin  {m). 
Where  administration  has  been  granted  on  account  of  the 
mental  incapacity  of  a  party,  it  may  be  revoked  on  his  sub- 
sequent recovery  (a).  Administration  of  the  efiects  of  a 
wife  who  was  proved  to  have  been  insane  at  the  time  of  her 
marriage,  was  refused  to  the  husband  on  the  ground  that  the 
marriage  had  been  illegally  contracted  (i). 

By  the  law  of  Scotland,  the'  power  of  disposition  by  will 
is  confined  to  moveable  subjects,  and  does  not  extend  to  im- 
moveable and  heritable  rights  (c);  but  such  power  cannot  be 
exercised  by  idiots,  nor  by  furious  persons  during  their 
furiosity  (c/). 

(«)  In  bonii  HardsUmey  1  Hagg.  apart  from,  or  combined  with,  cir- 

£ccl.  Rep.  487.  cumstanees  of  undue  influence,  or 

(y)  In  botUs  Williams,  3  Hagg.  fraud  and  circunxrention,  may  be 

Eccl.  Rep.  217.  collected  from  the  cases  of  Towart 

(«)    Ti/rreU  ▼.  Jenner,  2  Hagg.  v.  Sellars,  5  Dow,  P.  C.  231—247; 

Eccl.  Rep.  72.  WhiU  ▼.  BaUantyne,  1  Shaw,  272; 

(a)  Com.  Dig.  Administntion,  (B.  Watson  v.  Noble's  Trustees,  4  Shaw 
8).  &  Dunlop,  200;  M'Dimynid  v.  AT 

(b)  Broummg  v.  Means,  2  FhUl.  Diarmid,  Id.  583 ;  S.  C.  3  Bligb, 
69.    See  post,  Chap.  xi.  N.  Ser.  374.    See  Ersk.  Inst  B.  4, 

(c)  Stair's  Inst.  B.  3.  tit.  8,  s.  29,  tit.  1,  s.  27;  and  TuUoeh  ▼.  Vit- 
Ersk.  Inst  by  Ivory,  874.  count  Arbuthnot,  26  Jan.  1759;   1 

(<Q  Stair's  Inst  B.  3,  tit  8,  s.  37.    Lord  Kaimes'  Princ.  of  Eq.  106— 
As  to  what  constitutes  a  sound  dis-    108,  3rd  ed. 
posing   mind,    whether  considered 
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OF  THE  ALIEKATIOK  OF  THE  ESTATES  OF  LUNATICS'  BY  THE 
DTKBCTION  OP  THE  LORD  CHANCELLOR,  OR  OTHER  PERSONS 
INTRUSTED  BY  THE  KiNO's  SIGN  MANUAL  WITH  THE  CARE 
AND  COlfMfTMENT  OP  THE  CUSTODY  OP  THE  PERSONS  AND 
ESTATES  OP  LUNATICS. 


SECTION  I. 

CfLectses  of  the  EsicUes  of  Lunatics* 

AlS  the  committee  of  the  estate  of  a  lunatic  has  no  interest 
in  his  estate,  but  is  considered  as  a  mere  bailiff  (a),  such  com- 
mittee cannot,  of  his  own  authority,  grant  leases  of  the  lnna« 
tic's  estate  (fi).  And  it  seems  to  have  been  formerly  consi- 
dered, that  such  a  lease,  made  even  by  the  order  of  the  Court 
of  Chancery,  was  not  valid  at  law;  because  the  King  could 
not  grant  it  (c).  Lord  Chancellor  Eldon  held  that  he  could 
make  a  lease  of  the  lunatic's  estate  only  during  the  lunacy; 
and  that  a  tenant,  trusting  to  the  order  of  the  Court,  and 
taking  a  lease,  might  be  ejected  by  the  lunaitic  if  he  recover- 

(a)  Ante^  p.  180.  idiots  &c.,  cannot  make  a  lease  to 

{h)  Foiter  v.  Marehant,  1  Vern.  endure  beyond  the  tenn  of  their  ad- 

262;  Kmpe  ▼.  Palmer^  2  Wils.  130.  ministration.  Craig,  Lib.  2,  dieg.  10, 

(c)  Knipe  y.  Palmer,  2  Wills.  130;  sect.  1 ;      Reay  v.  Anderson   and 

and  see  preamble  of  the  act  of  11  Others,  5  February,  1800;  Mor.  Diet 

Geo.  3,  c.  20.    And  it  seems  that,  of  Decisions,  pp.  16,  385;.  CoU  ▼. 

by  the  law  of  Scotland,  the  tutors  of  Colt,  Id.  16387. 

z2 
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ed  (d).  Before  the  statutes  for  enabling  committees,  by  the 
direction  of  the  Lord  Chancellor,  to  grant  leases  of  the  es- 
tates of  lunatics,  orders  were  made  for  granting  such  leases 
if  the  lunatic  should  so  long  live,  and  continue  a  luna- 
tic (e). 

It  has  been  before  stated,  that  the  Lord  Chancellor  had, 
formerly,  no  power  to  authorize  the  committee  of  a  lunatic 
tenant  for  life,  with  power  of  leasing,  to  execute  such  pow- 
er (f).  But,  by  statute  43  Geo.  S,  c.  75,  s.  3,  after  reciting 
that  many  persons  found  lunatic  or  of  unsound  mind  might  be 
seised  and  possessed  of  freehold  and  copyhold  lands,  tene- 
ments, and  hereditaments,  either  for  the  term  of  their  natu- 
ral lives,  or  for  some  other  estate,  with  power  of  granting 
leases  and  taking  fines,  reserving  small  rents  on  such  leases 
for  one,  two,  or  three  lives,  in  possession  or  reversion,  or 
for  some  number  of  years  determinable  upon  lives,  or  for 
terms  of  years  absolutely — it  was  enacted,  that,  in  every  such 
case,  every  power  of  leasing  such  lands,  tenements,  and 
hereditaments,  which  should  be  vested  in  such  person  so 
found  lunatic,  or  of  unsound  mind,  having  a  limited  estate 
only,  should  and  might  be  executed  by  the  committee  or 
committees  of  the  estate  of  such  person,  under  the  direction 
and  order  of  the  Lord  Chancellor,  &c.,  duly  intrusted,  by 
virtue  of  the  King's  sign  manual,  with  the  care  and  commit- 
ment of  the  custody  and  estates  of  such  persons;  and  such 
leases  so  to  be  executed  by  the  said  committees,  under  and 
by  virtue  of  such  order,  should  be  as  good  and  effectual  in 
law,  as  if  the  same  had  been  executed  by  the  person  so 
found  lunatic  or  of  unsound  mind,  in  his  or  her  sound 
mind. 

By  the  fourth  section  of  the  last-mentioned  statute,  after 
reciting  that  persons  found  lunatic  or  of  unsound  mind 
might  be  seised  or  possessed  of  freehold  or  copyhold  es- 
tates in  fee  or  in  tail  and  an  absolute  interest  in  leasehold 
estates,  and  that  it  might  be  for  the  benefit  of  such  persons 
that  leases  or  under-leases  should  be  made  of  such  estates 

(d)  Ex  parte  Diket,  8  Yes.  79.        In  re  Stepkenean,  4  Aug.  1779. 

(e)  In  re  Davies,  30  March,  1779;        ( /  )  AnU,  p.  189. 


LUNATICS*  ESTATES.  341 

for  terms  of  years,  and  especially  to  encourage  the  erection 
of  buildings  thereon,  or  otherwise  improving  the  same; 
enacted,  that  it  should  be  lawful  for  the  Lord  Chancellor 
&c.,  of  the  United  Kingdom  and  of  Ireland,  respectively,  in- 
trusted as  aforesaid,  to  order  and  direct  a  committee  or 
committees  of  the  estate  of  such  lunatic  to  make  such  leases 
of  the  freehold,  copyhold,  or  leasehold  estates  of  such  per- 
sons respectively,  according  to  his  or  her  interest  therein 
respectively,  and  to  the  nature  of  the  tenures  of  such  estates 
respectively,  for  such  term  or  terms  of  years,  and  subject  to 
such  rents  and  covenants  as  the  Lord  Chancellor,  &c.,  of 
the  United  Kingdom  and  of  Ireland,  respectively,  intrusted 
as  aforesaid,  should  direct;  and  that  all  and  every  such  lease 
or  leases,  made  by  such  committee  or  committees  under  and 
by  virtue  of  the  said  orders,  as  such  Lord  Chancellor,  &c., 
should  make  thereupon,  should  be  as  good  and  valid  in  the 
law  as  if  the  same  had  been  executed  by  the  persons  so 
found  lunatic  or  of  unsound  mind  respectively  in  his  or  her 
sound  mind. 

The  statute  1 1  Geo.  4  &  1  Wm.  4,  c.  65,  has  repealed 
the  4S  G^o.  8,  c.  75;  and  by  the  23rd  section  of  the  former 
act,  it  is  enacted,  ''  that,  where  any  person,  being  lunatic, 
is  or  shall  be  seised  or  possessed  of  any  land,  either  for  life 
or  for  some  other  estote,  with  power  of  granting  leases  and 
taking  fines,  reserving  small  rents  on  such  leases,  for  one,  two, 
or  three  lives  in  possession  or  reversion,  or  for  some  number 
of  years  determinable  upon  lives,  or  for  any  term  of  years  ab- 
solutely, such  power  of  leasing  which  is  or  shall  be  vested  in 
such  person  being  lunatic,  and  having  a  limited  estate  only, 
shall  and  maybe  executed  by  the  committee  of  the  estate  of 
such  person,  under  the  direction  and  order  of  the  Lord  Chan- 
cellor, intrusted  as  aforesaid."  And  it  is  further  enacted  (g)^ 
*f  that,  where  any  person,  being  lunatic,  is  or  shall  be  seised 
or  possessed  of  or  entitled  to  any  land  in  fee  or  in  tail,  or  to 
any  leasehold  land  for  an  absolute  interest,  and  it  shall  ap- 
pear to  the  Lord  Chancellor,  intrusted  as  aforesaid,  to  be  for 

(ff)  11  Geo.  4  &  1  Will.  4,  c.  65,  8.  24. 
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the  benefit  of  such  person  that  a  lease  or  under-lease  shopld 
be  made  of  such  estates  for  terms  of  years,  for  encouraging  the 
erection  of  buildings  thereon,  or  for  repairing  buildings  ac- 
tually being  thereon,  or  otherwise  improving  the  same,  or 
for  farming  or  other  purposes,  it  shall  be  lawful  for  the 
Lord  Chancellor,  intrusted  as  aforesaid,  to  order  and  direct 
the  committee  of  the  estate  of  such  lunatic  to  make  such 
lea^e  of  the  land  of  such  persons  respectively,  or  any  part 
thereof,  according  to  his  or  her  interest  therein  respectively, 
and  to  the  nature  of  the  tenure  of  such  estates  re9pective- 
ly,  for  such  term  or  terms  of  years,  and  subject  to  such 
rents  and  covenants  as  the  Lord  Chancellor,  intrusted  us 
aforesaid,  shall  direct." 

When  the  committees  of  the  estate  of  a  lunatic  have  i:e- 
ceived  proposals  for  leases  of  his  estates,  and  pire  de$HrQUa 
of  granting  them,  they  must  present  a  petition  (notice  of 
which  must  be  given  to  the  heir*at-law  and  next  of  kin  df 
the  lunatic,)  to  the  Lord  Chancellor,  who,  if  he  thinka 
proper,  will  direct  a  reference  to  the  Master  to  inquire  and 
certify  whether  it  will  be  for  the  benefit  of  the  lupatic's  es- 
tate, that  the  leases  in  question  should  be  granted  qf  the 
.property  mentioned  in  the  petition,  and  upon  .wlu^t  terma 
and  conditions,  having  rqgctrd  to  the  lunatic's  intoreat  in 
the  estates.  The  Master  to  whom  the  matter  is  referred, 
.after  having  been  furnished  with  aflldavits  of  the  nfiture  and 
value  of  the  property,  made  by  persons  having  acknowledge 
of  the  subject,  and  with  suqh  other  evidence  as  be  mi^  re- 
qiure,  makes  his  report,  and,  if  he  tfinds  that  it  will  be  for 
the  benefit  of  the  lunatic  and  his  >estftte,  that  the  leases 
should  be  granted,  a  .petition  mii^t  be  presented  .by  the 
committee  of  the  estate,  praying  that  .the  Master^s  report 
may  be  confirmed,  and  that  he  may  settle  and  approve  of 
the  leases  to  be  granted,  and  tiiat  the  committee. nugr  be  at 
liberty  to  grant  the  lease  mentioned  in  the  report;  the  Court, 
unless  any  sufficient  objection  should  be  made,  will  then 
.make  an  order  that  the  Master's  report  be  confirmed,  and 
that  the  committee  of  the  estate  of  the  lunatic  be  at  liberty, 
in  the  name,  and  on  behalf  of  the  lunatic,  to  grant  the  par- 
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ticular  lease  mentioned  in  the  report,  upon  the  terms  there* 
in  expressed;  and  that  it  be  referred  to  the  Master  to  settle 
and  approve  ofa  proper  lease  accordingly,  and  that  the  com- 
mittees do  execute  such  lease  when  so  settled  and  approv- 
ed, upon  the  lessee's  executing  a  counterpart  thereof.  And 
it  is  usually  further  referred  to  the  Master  to  tax  the  pe« 
titioners  and  next  of  kin  of  the  lunatic,  their  reasonable  and 
proper  costs  incurred  in  the  application,  which,  after  being 
taxed,  will  be  ordered  to  be  paid  by  the  committee  of  the 
lunatic's  estate  out  of  the  rents  and  profits  of  it  (A). 

In  some  instances,  where  the  Lord  Chancellor  has  been  sa- 
tisfied by  the  evidence  oflFered  in  support  of  a  petition,  of  the 
propriety  of  granting  the  lease  proposed,  the  usual  reference 
to  the  Master  on  the  subject  has  been  dispensed  with,  and 
the  committee  ordered  to  execute  a  lease.  In  one  case, 
where  the  property  of  the  lunatic  was  very  small,  and  he 
was  not  possessed  of  funds  for  bearing  the  expense  of  a  re- 
ference, and  a  surveyor  had  certified  that  a  proposed  lease 
of  a  house  in  London  would  be  highly  beneficial  to  the  lu- 
natic s  estate,  the  committee  of  the  estate  was  ordered  to 
carry  the  agreement  for  granting  a  lease  into  efifect,  and  to 
execute  a  lease  without  any  reference  to  the  Master  (i).  In 
another  case,  where  it  appeared  that  the  lunatic's  income  did 
not  exceed  1 20/. ,  and  that  an  eminent  and  experienced  survey- 
or had  reported  in  favour  of  the  proposed  lease  of  a  messuage 
belonging  to  the  lunatic,  a  reference  to  the  Master  on  the 
subject  was  dispensed  with,  upon  the  counsel  for  the  com- 
mittee of  the  lunatic  undertaking  to  settle  and  approve  of  a 
proper  lease  being  made  upon  the  terms  mentioned  in  the 
petition;  which  the  committee  was  ordered  to  execute,  and 
it  was  only  referred  to  the  Master  to  tax  the  costs  of  the  ap- 
plication and  consequent  thereon  (k). 

The  Court  has  made  an  order  for  granting  a  lease  of  coal 
mines  belonging  to  a  lunatic.  Thus,  where  the  Master  had 
found  by  hb  report  that  it  would  be  for  the  benefit  of  the 

(h)  In  re  Cadogan^  3  April,  1827;  of  a  lunatic's  estate  in  the  Appendix. 

In  re  Young,  16  May,  1827;  In  re  (i)  In  re  FiHer,  12  May,  1825. 

Bette,  9  Aug.  1828;  In  re  Buekle,  11  (k)  In  re  Spring,  4  Aug.  1831 . 
Aug.  1828.     See  the  form  of  a  lease 
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lunatic  and  his  estate  to  grant  a  lease  of  the  coal  mines  be- 
longing to  him  and  contiguous  to  other  coal  works,  such 
report  was  confirmed,  and  it  was  ordered  that  the  commit- 
tee of  the  estate  should  be  at  liberty,  in  the  name  and  on 
the  behalf  of  the  lunatic,  to  grant  a  lease  of  such  coal  mines 
to  the  owners  of  the  adjoining  coal  works  for  the  term  of 
thirty  years,  upon  the  terms  mentioned  in  the  report,  the 
lease  to  be  settled  by  the  Master,  and  the  costs  of  the  com- 
mittee of  the  estate  and  next  of  kin  of  the  lunatic  to  be 
taxed,  and  paid  out  of  the  rents  and  profits  of  the  lunatic's 
estate  (/)• 

On  a  petition  presented  by  one  of  the  receivers  appointed 
in  a  lunacy  praying  the  confirmation  of  the  Master's  report, 
that  it  would  be  for  the  benefit  of  the  estate  of  the  lunatic 
that  a  lease  should  be  granted  on  the  terms  specified,  and  a 
reference  to  approve  a  lease,  and  taxation  of  the  costs  of  the 
petitioner  and  the  next  of  kin,  and  the  committees  of  the 
estate  of  the  lunatic,  relating  to  the  proposal  for  and  grant- 
ing the  lease,  to  be  paid  by  the  petitioner  and  allowed  in 
passing  his  accounts  —  Lord  Chancellor  Eldon  said,  the 
practice  in  lunacy  is,  for  the  committee  to  pay  the  expenses 
of  the  inquiry,  and  the  lessee  of  the  lease.  The  order  made 
in  that  case  directed  the  Master  to  tax  the  petitioner  and 
the  committees  of  the  lunatic's  estate  and  his  next  of  kin 
their  costs  and  expenses  incurred  about  the  proposal  for 
granting  the  lease,  i^^d  of  the  application  and  relating  there- 
to; and  such  costs,  when  taxed,  were  directed  to  be  paid  by 
the  petitioner  out  of  the  rents  and  profits  of  the  lunatic's 
estate,  and  allowed  \xx  passing  his  accounts,  but  the  costs  and 
expenses  of  the  lease  and  counterpairt  were  to  be  borne  by 
the  petitioner  (m). 

The  question  as  to  the  payment  of  the  costs  incurred  by 
granting  a  lease  of  the  lunatic's  property  depends  in  many 
cases  upon  the  agreement  of  the  parties;  but,  in  the  absence 
of  any  stipulation  upon  the  subject,  it  should  seem  that  the 
costs  of  the  reference,  and  of  the  necessary  orders  of  the 

{I)  In  re  Percival,  20th  July,  1822. 
(m)  Ex  parte  PriekeU,  In  re  Duchess  otNorfolk^  9  Swsnst  130, 
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Courts  must  be  paid  out  of  the  lunatic's  estate,  and  one  half 
of  the  expenses  of  the  lease  and  counterpart  by  the  lessee, 
according  to  the  general  rule. 

Sometimes  an  order  is  made  for  letting  the  estates  of  lu- 
natics by  auction.  Thus,  where  part  of  the  property  of  the 
lunatic  consisted  of  houses  for  which  no  oflFer  had  been  made 
for  taking  leases,  and  by  reason  of  the  peculiar  character  of 
such  property  it  had  been  found  difficult  to  fix  fines  at  which 
it  would  be  for  the  interest  of  the  lunatic  to  renew;  it  was 
ordered  that  the  committee  of  the  estate  of  a  lunatic  should 
be  at  liberty,  in  the  name  and  on  behalf  of  the  lunatic,  to 
offer  for  sale  by  public  auction  the  property  mentioned  in 
the  petition,  either  in  one  lot  or  several  lots,  as  the  petitioner 
might  be  advised  was  most  for  the  benefit  of  the  lunatic, 
for  one,  two,  or  three  life  or  lives,  or  for  a  number  of  years 
determinable  on  lives,  as  might  be  deemed  most  proper,  on 
payment  of  the  best  fines  which  could  be  obtained,  subject 
to  such  conditions  as  should  be  produced,  and  the  subse* 
quent  approval  of  the  Master  (n). 

Lord  Chancellor  Hart  disapproved  of  the  practice  of 
letting  the  estates  of  lunatics  by  auction  to  the  highest 
bidder,  without  giving  any  preference  to  an  old  tenant; 
and  held,  that  the  Court  possesses  the  discretion  of  a  land- 
lord in  the  management  of  the  real  estates  of  lunatics,  and 
should  exercise  it  in  letting  them,  and  ought  not  to  be 
governed  solely  by  the  highest  bidding.  On  the  hearing 
of  a  petition  relating  to  the  management  of  the  lunatic's  es- 
tate. Lord  Chancellor  Hart  observed,  with  disapprobation, 
upon  the  practice  which  prevails  in  letting  the  lands  of  lu- 
natics and  infants,  by  which  the  good  conduct  of  the  old 
tenant  is  not  considered,  but  the  lease  is  made  to  the  high- 
est bidder,  without  regard  to  the  old  tenant's  claim  to  be 
preferred;  and  said,  that  the  usage  of  the  land  occasioned 
by  such  a  mode  of  dealing  must  be  wasteful  to  it,  and  preju- 
dicial to  the  heir.  That  the  Court  possesses  the  discre- 
tion of  a  landlord  over  the  estates  of  lunatics  and  infants, 
which  it  would  be  wholesome  to  exercise  more  actively.    It 

(ft)  In  re  The  Earl  of  Por<«moifM,  14th  July,  1828. 
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ought  not  to  sanction  the  mischievous  practice  of  putting  up 
the  land  by  auction,  without  any  preference  to  the  tenant  who 
has  preserved  or  increased  its  value  by  proper  cultivation  (o). 

A  reference  in  general  terms  is  sometimes  made  to  the 
Master,  to  inquire  as  to  the  expediency  of  granting  leases 
of  the  estates  of  lunatics  from  time  to  time,  with  liberty 
for  him  to  make  a  separate  report.  Thus,  in  one  .case  it 
was  referred  to  the  Master  ,to  inquire  and  certify  whether 
it  would  be  fit  and  proper  and  for  the  .benefit  of  the  lunatic 
and  his  estate  to  grant  any  and  what  lease  or  leases  .of  seve* 
ral  farms  specified,  and  of  .the  other  parts  of  the  lunatic's 
estate  from  time  to  time  as  the  same  should  become  un- 
tenanted, and  if  so  to  whom,  and.upon  what  terms  and  con* 
ditions,  and  whether  it  would  be  fit  and  .proper  that  the  com- 
mittee of  the  lunatic-s  estate  should  enter  into  any  agree- 
^ment  or  agreements  for  granting  leases,  and  if  so  upon  what 
terms  and  conditions,  with  liberty  for  the  Master  to  make. a 
separate  report  or  reports  from  time  to  time  as  he  should 
think  proper,  and  the  nature  of  the  caoe  might  require  (f^. 
And  in  another  case,  lit  was  .referred  to  the  Master  to  in- 
quire, whether  lit  would  be  proper  .to  grant  any,  and  mhat, 
leases  .for  years,  or  otherwise,  qf  any  and  what  parts  of^tbe 
lunatic's  estates,  on  the  expiration  of  the  leases  and  tenan- 
cies on  which  parts  of  .his  estate  were  then  respeotivel|r 
held,  and  if  so  upon  what  tamis,  covenants,  and  condi- 
tions (^). 

In  one  case,  the  Lord  Chancellor  would  not  fdlow  the 
committee  of  the  estate,  of  a  lunatic  to  take  a  leaae  of  pant 
of  his  property,  although  the  Master  approved  of  it.  Thus, 
where  the  Master  had  reported  that  it  would  be  for  tthe 
benefit  of  the  lunatic  that  a  dwelling-house  and  land  be- 
longing to  him,  when.repaired  in  the  xway  (proposed,  should 
ibe  let  on  lease  to  oneof  the  committees  of  .the  lunaticVsiOs- 
tate  for  the  joint  lives  of  himself  and  the  lunatic  at  the 
yearly  rent  and  subject  to  the  terms  mentionedin.tbe  repoftf 
such  committee  ^being  entitled  to  the  property  .in  question 

(o)  In  re  Ball,  1  MoUoy's  Rep.        (p)  In  re  Bray,  3  April.  1828. 
tempore  Hart,  141.  {q)  In  re  Cooper^  3  April,  1828. 
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next  in  remainder  expectant  upon  the  death  of  the  lunatic. 
On  iHrajii^  a  confinnation  of  the  Master's  report^  and  that 
the  other  committee  of  the  estate  might  execute  a  lease  to 
the  petitioner  on  his  executing  a  counterpart — Lord  Chan- 
cellor Ljfndkmrsi  refused  to  confirm  the  Master's  report, 
and  ordered  that  such  committee  might  be  at  liberty  to  oc- 
cupy the  said  dwelling-house  and  land  at  the  rent  and  upon 
the  terms  and  conditions  mentioned  in  the  Master's  report^ 
until  fiirther  order  (r).  Xiord  Chancellor  £ldon  refused  to 
confirm. the  Master's  report,  that  it  was  expedient  to. grant 
building  leases  of  part  of  the  lunatic's  estate  for  the  term 
of  999  years,  and  directed  the  Master  to  review  his  re- 
port (») 

By  the  statute  1 1  Geo.  3,  c.  SO,  it  waa  enacted,  that,  after 
the  £Sth  March,  1771,  in  all  cases  where  any  lunatic  was  en- 
titled to  renew  any  leases  for  lives  or  for  any  term  absolute, 
or  determinable  on  lives,  it  should  be, lawful  for  such  luna- 
tic or  his  committee,  by  the  direction  of  the  Lord  Chancel- 
lor, signified  by  order  made  upon  petition  in  a  summary 
way,  to  accept  a  surrender  of  such  (eases,  and  to  execute 
new  leases,  which.it  was  declared  should  be  deemed  as  good 
and  effectual  as  if  such  lunatic  bad  been  of  sane  mind. 
The  statute  11  Geo.  4  &  1  Will.  4,  c.  65,  has  r^perfed 
the  1 1  Geo.  3,  c.  20 ;  and  by  the  19th  section  of  the  former 
act  it  is  ^laeted^^''  That,  where  any  person,  being  lunatic, 
is  pr  shall  be.  entitled  or  has  a  right,  or  in  pursuance  of  any 
covenant  or  agreement,  might,  if  not  under  disability,  be 
compelled  to  renew  any  lease  made  or  to  be  made  for  the 
life  or  lives  of  one  or  more  person  or  persons,  or  for  any 
term  or  number  qf  years  absolute,  or  detem^nable  on  the 
death  of  one  or  more  .person  or  persons,  or  otherwise,  it 
shall  be  lawful  to  and  for  the  committee  of  the  estate  of  such 
lunatic,  in  the  name  of  such  lunatic,  fa^tbe  direction  of.  the 
Lord  Chancellor,  intrusted  as  aforesaid,  to  be  signified 
by  an  order  to  be  made  in  a  summary  way,  upon  the  .pe- 
tition of  such  committee,  or  of  any  person  entitled  to  such 
renewal,  from  time  to  time  to  accept  of  a  surrender  of  suQh 

(r)  In  re  Sir  Thomas  Smyth,  29th  July,  1820. 
(«)  In  re  StarJde,  2  Russ.  197. 
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lease,  and  to  make  and  execute  to  any  person  a  new  lease 
of  the  premises  comprised  in  such  lease  to  be  surrendered 
by  virtue  of  this  act,  for  and  during  such  number  of  lives, 
or  for  such  term  or  terms  of  years  absolute,  as  were  men- 
tioned or  contained  in  such  lease  so  surrendered  at  the 
making  thereof,  or  otherwise,  as  the  Lord  Chancellor,  in- 
trusted as  aforesaid,  by  such  order  shall  direct;  and  this 
provision  shall  extend  as  well  to  cases,  where  the  lunatic 
shall  not  be  compellable  to  renew  but  it  shall  be  for  his 
benefit  to  do  so,  as  to  cases  where  a  renewal  might  be  effec- 
tually enforced  against  the  lunatic  if  of  sound  mind."  By 
the  20th  &  eist  sections  of  1 1  Geo.  4  &  1  Wm.  4,  c.  65, 
the  fines  for  such  renewals  must  be  paid  before  the  execution 
of  the  leases,  and  counterparts  thereof  executed  by  the  les- 
sees, and  the  Lord  Chancellor  may  direct  the  application  of 
such  fines. 

On  the  petition  of  the  committee  of  the  person  and  estate 
of  a  lunatic,  it  was  referred  to  the  Master  to  receive  pro- 
posals for  granting  leases  of  the  remaining  part  of  the  luna- 
tic's estate,  which  were  or  might  become  out  of  lease,  for 
terms  or  number  of  years  determinable  on  the  dropping  of 
a  life  or  lives,  or  for  ad4ing  a  Ufe  or  lives  to  subsisting  leases, 
(which  were  actually  on  lease  for  lives  or  years  determinable 
on  the  dropping  of  a  life  or  lives  at  the  date  of  a  settlement), 
and  so  from  time  to  time  as  the  subsisting  or  new  leases  to 
be  granted  should  determine,  or  as  a  life  or  lives  named 
therein  should  drop;  with  liberty  to  report  thereon  as  might 
be  necessary  (/)• 

The  Lord  Chancellor,  in  some  cases,  exercises  a  juris- 
diction in  lunacy,  upon  petition,  although  no  bill  has  been 
filed,  over  the  tenants  of  the  property  of  a  lunatic.  Thus, 
on  the  petition  of  the  committee  of  the  estate  of  a  lunatic, 
the  tenant  of  his  lands  was  restrained  by  the  order  of  the 
Court  from  cutting  timber,  and  from  committing  waste  on 
lands  in  his  occupation  («).  And  in  another  case  the  per- 
sons who  claimed  as  heirs-at-law,  and  next  of  kin  of  the  lu- 
natic, were  restrained  after  his  death  by  the  order  of  the 

(0  In  re  The  Earl  of  PorUmouth,  (u)  In  re  Frank,  30th  June,  1827; 
1 1th  December,  1828.  In  re  Creagh,  1  Ball  &  B.  108. 
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next  in  remainder  expectant  upon  the  death  of  the  lunatic. 
On  praying  a  confirmation  of  the  Master's  report^  and  that 
the  other  committee  of  the  estate  might  execute  a  lease  to 
the  petitioner  on  his  executing  a  counterpart — Lord  Chan- 
cellor L^ndhursi  refused  to  confirm  the  Master's  report, 
and  ordered  that  such  conmiittee  might  be  at  liberty  to  oc- 
cupy the  said  dwelling-house  and  land  at  the  rent  and  upon 
the  .terms  and  conditions  mentioned  in  the  Master's  report, 
until  further  order  (r).  Lord  Chancellor  JEldan  refused  to 
confirm,  the  Master's  report,  that  it  was  expedient  to^graqt 
building  leases  of  part  of  the  lunatic's  estate  for  the  term 
of  999  years,  and  directed  the  Master  to  review  his  re* 
port(f) 

By  the  statute  .11  Geo.  3,  c.  SO,  it  was  enacted,  that,  aft^r 
die  ^5th  March,  1771, in  all  cases  where  any  lunatic  was  en- 
titled to  renew  any  leases  for  lives  or  for  any  term  absolute, 
or  determinable  on  lives,  it  should  be  .lawful  for  such  luna- 
tic or  his  committee,  by  the  direction  of  the  Lord  Chancel- 
lor, .signified  by .  order  made  upon  petition  in  a  summary 
way,  to  accept  a  surrender  of  such  leases,  and  to  execute 
new  leases,  which.it  was  declared  should  be  deemed  as  good 
and  effectual  aa  if  «u<|h  lunatic  had  been  of  sane  mind. 
The  statute  11  Geo.  4^1  WUl  4,  c.  65,  h^  r^pe^ed 
the  11. Geo.  3,  c.  20;  and  by  the  19th  section  of  the  fqrmer 
.actit  is  enact^d-^''  That,  where  any  person,  being  lunatii;, 
is  Qr  shall  be.  entitled  or  has  a  right,  pr  in  pursuance  of  any 
covenant  or  agreement,  might,  if  not  under  disability,  be 
compelled  to  renew  any  lease  made  or  to  be  made  for  the 
life  or  lives  of  one  or  more  person. or  person^,  or  fpr  any 
term  or  number  qf  years  absolute,  or  determ^able  on  the 
death  of  one  or  more  .person  or  persons,  or  otherwise,  \t 
shall  be  lawful  to  and:  for  the  committee  of  the  estate  of  such 
lunatic,  in  the  name  of  such  lunatic,  fa^.the  direction  of  the 
Lord  Chancellor,  intrusted  as  aforesaid,  to  be  signified 
by  an  order  to  be  made  in  a  summary  wiyr,  upon  the  .pe- 
tition of  such  committee,  or  of  any  person  entitled  to  such 
renewal,  from  time  to  time  to  accept  of  a  surrender  of  such 

(r)  In  re  Sir  Thomas  Smyth,  29th  July,  1829. 
(t)  In  re  StarJne,  2  Russ.  197. 
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lease,  and  to  make  and  execute  to  any  person  a  new  lease 
of  the  premises  comprised  in  such  lease  to  be  surrendered 
by  virtue  of  this  act,  for  and  during  such  niunber  of  lives, 
or  for  such  term  or  terms  of  years  absolute,  as  were  men- 
tioned or  contained  in  such  lease  so  surrendered  at  the 
making  thereof,  or  otherwise,  as  the  Lord  Chancellor,  in- 
trusted as  aforesaid,  by  such  order  shall  direct;  and  this 
provision  shall  extend  as  well  to  cases,  where  the  lunatic 
shall  not  be  compellable  to  renew  but  it  shall  be  for  his 
benefit  to  do  so,  as  to  cases  where  a  renewal  might  be  e£fec- 
tually  enforced  against  the  lunatic  if  of  sound  mind/*  By 
the  £Oth  &  Slst  sections  of  1 1  Geo.  4  &  1  Wm.  4,  c.  65, 
the  fines  for  such  renewals  must  be  paid  before  the  execution 
of  the  leases,  and  counterparts  thereof  executed  by  the  les- 
sees, and  the  Lord  Chancellor  may  direct  the  application  of 
such  fines. 

On  the  petition  of  the  committee  of  the  person  and  estate 
of  a  lunatic,  it  was  referred  to  the  Master  to  receive  pro- 
posals for  granting  leases  of  the  remaining  part  of  the  luna- 
tic's estate,  which  were  or  might  become  out  of  lease,  for 
terms  or  number  of  years  determinable  on  the  dropping  of 
a  Hfe  or  Hves,  or  for  adding  a  life  or  lives  to  subsisting  leases, 
(which  were  actually  on  lease  for  lives  or  years  determinable 
on  the  dropping  of  a  life  or  lives  at  the  date  of  a  settlement), 
and  so  from  time  to  time  as  the  subsisting  or  new  leases  to 
be  granted  should  determine,  or  as  a  life  or  lives  named 
therein  should  drop ;  with  liberty  to  report  thereon  as  might 
be  necessary  {t). 

The  Lord  Chancellor,  in  some  cases,  exercises  a  juris- 
diction in  lunacy,  upon  petition,  although  no  biQ  has  been 
filed,  over  the  tenants  of  the  property  of  a  limatic.  Thus, 
on  the  petition  of  the  committee  of  the  estate  of  a  lunatic, 
the  tenant  of  his  lands  was  restrained  by  the  order  of  the 
Court  from  cutting  timber,  and  from  committing  waste  on 
lands  in  his  occupation  (tr).  And  in  another  case  the  per- 
sons who  claimed  as  heirs-at-law,  and  next  of  kin  of  the  lu* 
natic,  were  restrained  after  his  death  by  the  order  of  die 

(0  In  re  The  Earl  of  PorUmouth,  (»)  In  re  Frank,  30th  June,  1827; 
1 1th  December,  1828.  In  re  Creagh,  I  Ball  &  B.  108. 
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Court,  made  on  the  petition  of  the  committee  of  the  estate, 
from  proceeding  in  a  distress  for  arrears  of  rent,  and  from 
taking  any  proceedings  under  replevin  bonds,  and  from  dis- 
training on  the  tenants  of  the  lunatic's  freehold  estates,  un- 
til furdier  order  (v). 

By  statute  S9  Geo.  2,  c.  31,  it  was  enacted,  that,  in  all 
cases  where  any  lunatic  should  be  interested  in,  or  entitled 
to,  any  lease  for  life  or  lives,  or  for  any  term  of  years,  either 
absolute  or  determinable  upon  the  death  of  one  or  more 
person  or  persons,  it  should  be  lawful  for  such  lunatic,  or 
the  committee  of  his  estate,  or  other  person  on  his  behalf, 
to  apply  to  the  Court  of  Chancery  of  Great  Britain,  the 
Court  of  Exchequer,  and  the  Courts  of  Equity  of  the  Coun- 
ties Palatine,  or  the  Courts  of  Great  Session  of  Wales,  by 
petition  or  motion  in  a  summary  way ;  and,  by  order  of  such 
Courts,  such  lunatic  was  enabled  to  surrender  such  lease, 
and  to  take,  in  the  name  of  such  lunatic,  one  or  more  new 
lease  or  leases  of  the  premises  comprised  in  the  leases  sur- 
rendered as  such  Courts  should  direct ;  and  by  the  second  sec- 
tion of  the  last-mentioned  act,  the  fine  and  expenses  of  such 
renewal  were  directed  to  be  paid  out  of  the  estate  or  effects 
of  the  lunatic  for  whose  benefit  the  renewal  was  made,  or 
to  be  a  charge  upon  the  said  leasehold  premises,  as  such 
Courts  should  direct,  and  such  new  leases  were  to  enure  to 
the  same  uses,  and  be  held  upon  the  same  trusts,  as  those 
surrendered  {w)» 

The  statote  1 1  Geo.  4  &  I  WiU.  4,  c.  &5  has  repealed  the 
statote  29  Geo.  2,  c.  31;  and  by  the  13th  section  of  the  for- 
mer act  it  is  enacted,  **  That,  in  all  cases  where  any  person, 
being  lunatic,  shall  become  entitled  to  any  lease  or  leases 
made  or  granted  or  to  be  made  or  granted  for  the  life  or 
Uves  of  one  or  more  person  or  persons,  or  for  any  term  of 
years,  either  absolute  or  determinable  upon  the  death  of 
one  or  more  person  or  persons,  or  otherwise,  it  shall  be  law- 
ful for  the  committee  of  the  estate  of  such  person  to  apply 
to  the  Lord  Chancellor  of  Great  Britain,  intrusted  with  the 

(v)    In  re  Grove,  11  Aug.  1827.    lunatics,  see  ante,  pp.  180,  181. 
As  to  the  abatement  of  the  rents  of       (w)  See  Ex  parte  Swann,  2  Dick, 
tenants  of  the  property  belonging  to    749. 
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ca^e  and  dommitment  of  lunatics,  by  petidoti  or  motion  in  a 
summary  way ;  ahd  by  the  order  and  direction  of  the  Lord 
Chancellor,  intrusted  as  aforesaidi  such  committee  shaU  and 
may  be  enabled  from  time  to  time,  by  deed  or  deeds,  in  the 
place  of  such  lunatic,  to  surrender  such  lease  or  leases,  and 
accept  and  take,  in  the  name  and  for  the  benefit  of  such  lu- 
natic, one  or  more  new  lease  or  leases  of  the  premises  com* 
prised  in  such  lease  or  leases  surrendered  by  virtue  of  this 
act,  for  and  during  such  number  of  lives,  or  for  sueh  term 
or  terms  of  ytsars,  absolute  or  detemiinable  as  aforesaid,  as 
was  or  were  mentioned  or  contained  in  the  lease  or  leases  so 
surrendered  at  the  making  thereof  respectively,  or  other- 
wise, as  the  said  Lord  Chancellor,  intrusted  as  aforesaid, 
shall  direct/*  And  it  is  provided  (tir),  that  the  fine  for  the 
renewal  of  any  such  lease,  and  all  reasonable  charges  inei^ 
dent  thereto,  shall  be  paid  out  of  the  estate  or  effects  of  die 
lunatic  for  whose  benefit  the  lease  diail  be  renewed,  ot  be 
a  charge  upon  the  leasehold  premises,  together  with  inter- 
est for  the  same,  as  the  Lord  Chancellor,  intrusted  as  afore- 
said, shall  direct  and  determine.  And  {x)  that  every  lease 
to  be  renewed  as  aforesaid  shall  operate  and  be  to  the  same 
uses,  and  be  liable  to  the  same  trusts,  charges,  and  incum** 
farances,  dispositions,  devises,  and  conditions,  as  the  lease  to 
be  surrendered  would  have  been  subject  to,  in  case  such 
surrender  had  not  been  made. 

The  application  to  the  Court  under  tiiis  statute  must  be 
by  petition,  on  notice  to  all  parties  interested,  that  it  may 
be  referred  to  the  Master  to  inquire  whether  the  lunatic  iS' 
interested  in  or  entitled  to  the  property  leased,  or  any  part 
thereof,  within  the  intent  and  meaning  of  that  act.  The 
petition  for  a  reference  should  state  a  regular  deduction  oi 
the  title  deeds,  and  other  facts  under  which  the  lease  has 
devolved  upon  the  lutiatic.  By  virtue  of  the  order  made 
on  such  petition,  the  parties  must  attend  before  the  Master 
and  produce  a  statement  of  the  title,  and  of  the  facts,  to 
shew  the  nature  of  the  interest  vested  in  the  lunatic ;  all 

(w)  11  Geo.  4  8c  I  Will.  4,  c.  65,  s.  14. 
(x)  Id.  s.  15. 
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which  18  to  be  verified  by  the  production  of  the  originid  deeds, 
and  such  other  evidence  a8  the  Master  may  requiroi  upon 
which  he  will  make  his  report  to  the  Court*  A  motion  upon 
petition  must  afterwards  be  made  to  confirm  the  report,  when 
the  Court  will  exercise  its  judgment  thereon,  and  either  di- 
rect the  committee  of  the  lunado  to  surrender  as  directed  by 
the  Master,  or,  if  a  difficulty  arises  upon  it,  the  Court  will 
order  die  report  to  be  reviewed  by  the  Master  as  to  the 
points  objected  to,  and,  after  it  has  been  reviewed,  such  or- 
der as  the  Lord  Chancellor  shall  think  proper  will  be  made. 

If  the  lease  at  the  time  of  the  lunacy  was  made  to  a  trus- 
tee for  the  lunatic,  on  a  renewal  it  will  be  so  continued,  as  the 
Court  will  not  change  the  estate ;  but,  if  the  old  lease  was  made 
to  the  lunatic  himself,  and  only  taken  out  of  him  by  die  act 
of  die  Court,  die  new  lease  will  be  ordered  to  be  taken  in  his 
name,  and  not  in  that  of  his  committee;  and  an  inquiry  as  to 
that  fact  is  occasionally  directed  (y).     Thus,  in  a  case  where 
the  trustees  of  a  marriage  settlement  of  a  lunatic  were  de- 
sirous of  obtaining  a  renewal  of  a  lease  held  of  a  corpora- 
tion, it  was  referred  to  the  Master  to  inquire  and  certify 
whedier  it  would  be  for  the  benefit  of  the  lunatic  and  hi» 
trust  estates  to  renew  the  lease  of  the  parsonage,  and  of 
the  copyhold  estates  mentioned  in  the  order;  and  if  so,  upon 
what  terms,  and  by  whom  the  fine  and  fees  of  such  renew^ 
als  ought  to  be  paid;  in  making  which  inquiry  the  Master 
was  to  have  due  regard  to  die  lunatic's  interest  in  the  es- 
tate.   After  the  Master  had  made  his  report  in  favour  of  a 
renewal,  the  committees  of  the  estate  of  the  lunatic,  and 
die  trustee  under  his  settlement,  were  ordered  to  renew 
the  lease,  and  the  grants  of  the  copyhold  premises,  upon 
the  terms  mentioned  in  such  report;  and  such  renewed 
lease  and  grants  were  directed  to  be  taken  in  the  name  of 
the  surviving  trustee  of  the  setdement  upon  the  trusts  there- 
by declared,  and  the  fines,  fees,  and  expenses  of  such  re- 
newals were  ordered  to  be  jiaid  by  the  trustees  out  of  the 
income  of  the  lunatic's  estate;  and  fbr  the  purpose  of  ob* 
taining  such  new  leases  and  grants,  it  was  ordered  that  the 

(y)   Ex  parte  Jermyn,  3  Swanst.  131,  note. 
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trustee  should  surrender  the  old  lease,  and  the  committee  of 
the  lunatic's  estate  the  copyhold  premises,  to  the  corpo- 
ration, and  that  all  necessary  parties  should  concur  in  such 
renewals;  and  that  the  costs,  to  be  taxed  by  the  Master, 
should  be  paid  by  the  trustees  out  of  the  money  in  their 
hands  as  trustees  of  the  lunatic's  estate  (z). 

And,  in  another  case,  on  the  confirmation  of  the  Master's 
report,  it  was  ordered  that  the  committee  of  the  estate  ot 
the  lunatic  should  be  at  liberty,  in  his  name,  to  renew  the 
lease  upon  the  terms  specified  in  the  report,  and  that  he 
should  apply  money  in  his  hands,  and  to  arise  from  the 
sale  of  stock  belonging  to  the  lunatic,  for  the  payment  of 
the  fines  and  fees  of  the  renewal;  and  that  the  costs  of 
obtaining  the  renewal,  and  of  the  petition,  and  order  of 
reference,  should  be  taxed,  and  paid  out  of  the  limatic*s 
estate  (a). 

By  the  Irish  statute  11  Anne,  c.  3,  after  reciting  that  se- 
veral persons  make  leases  for  one  or  more  life  or  lives  of 
lands  and  hereditaments  in  Ireland,  with  agreements  for  re- 
newing the  same  on  payment  of  some  fine  certain,  on  the 
death  of  any  life  or  lives  in  such  leases  mentioned,  by  add- 
ing such  one  or  more  new  life  or  lives  as  the  lessee  or  les- 
sees shall  nominate ;  it  is  enacted,  that,  in  all  cases  where  the 
person  or  persons  who  by  covenant  are  obliged  to  make 
such  renewals  shall  be  disabled  to  renew  by  reason  of  being 
non  compos  mentis^  it  shall  be  lawfiil  for  the  Lord  Chancellor 
of  Ireland^  on  petition,  upon  payment  of  the  fine  for  the 
use  of  the  persons  entitled  to  the  same,  and  upon  the  les- 
see's performing  all  the  covenants  on  his  part  previous  to 
such  renewal,  to  order  such  renewal  to  be  made  by  one  of 
the  Masters  of  the  Court  of  Chancery  to  be  nominated  by  the 
Lord  Chancellor,  ,and  such  Master  shall  execute  such  deeds 
of  renewal,  which,  when  so  executed  by  him,  (counter- 
parts thereof  being  duly  perfected  by  the  lessees  for  the 
benefit  of  the  persons  having  the  reversion  of  the  heredita- 
ments comprised  in  such  deeds),  shall  be  as  effectual  as  if 

<«)  In  re  The  Earl  of  Portsmouth,  23Td  July,  1827. 
(a)  In  re  Bkch,  19th  Dec.  1827. 
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the  person  under  such  disability  had  not  been  disabled  and 
had  executed  the  same. 

By  the  statute  1 1  Geo.  4  &  1  Will.  4»  c.  65,  s.  22,  it 
is  enacted,  that  the  clauses  and  provisions  contained  in  the 
act  of  the  1 1  Anne,  c.  3,  shall  continue  in  force  in  the  same 
manner  as  if  they  had  been  repealed  and  re-enacted;  and 
none  of  the  other  provisions  contained  in  the  former  act, 
for  authorizing  any  surrenders  to  be  accepted,  or  any  new 
lease  to  be  made  or  executed,  for  or  on  behalf  of  any  per- 
son who,  in  pursuance  of  any  covenant  or  agreement  for 
renewal  in  any  lease  contained  or  to  be  contained,  ought  to 
make  such  new  lease  or  leases,  shall  extend  to  land  in  Ire- 
land. 

By  the  Irish  statute  10  Geo.  1,  c.  5,  it  is  enacted,  that  it 
shall  be  lawful  for  all  ecclesiastical  dignitaries,  parsons,  rec- 
tors, vicars,  and  all  bodies  politic  and  corporate,  and  aU 
other  persons  who  are  tenants  for  life,  with  an  immediate 
remainder  to  his  or  her  first  and  every  other  son  in  tail 
male,  and  for  every  tenant  in  dower  or  by  the  curtesy,  with 
the  consent  of  the  persons  seised  in  remainder  of  an  estate 
of  inheritance;  or  in  case  of  idiocy  or  lunacy  of  such  per* 
son  seised  in  reversion  or  remainder,  then  with  the  consent 
of  the  committee  of  such  idiot  or  lunatic,  with  the  approba- 
tion of  the  Lord  Chancellor,  Lord  Keeper,  or  Commission- 
ers of  the  Great  Seal  of  Ireland,  in  such  cases  of  idiocy  and 
lunacy,  by  indentures  under  their  hands  and  seals,  to  grant 
leases  not  exceeding  the  term  of  thirty-one  years,  of  all  mines 
and  minerals  whatsoever,  which  shall  be  found  within  their 
respective  manors,  lands,  and  tenements,  upon  certain  condi- 
tictos  therein  expressed. 

By  the  third  section  of  the  same  act,  after  reciting  that 
it  might  happen  that  such  tenants  for  life,  tenants  in  dower 
or  by  the  curtesy,  might  be  idiots  or  lunatics,  it  is  enacted, 
that  in  all  such  cases  it  shall  be  lawful  for  all  committees  of 
idiots  and  lunatics,  vnth  the  consent  of  the  Lord  Chancel- 
lor of  Ireland,  or  Lord  Keeper,  or  Commissioners  of  the 
Great  Seal  for  the  time  being,  to  grant  leases  not  exceeding 
the  term  of  thirty-one  years  of  all  mines  and  minerals  to  be 

A  A 
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found  on  the  manors^  lands  and  tenements  of  such  idiots 
and  lunatics,  upon  the  conditions  thereinbefore  expressed* 

By  the  Irish  statute  15  Geo.  2,  c.  10,  the  provisions  of 
the  last-mentioned  act  are  extended  to  coal  mines  in  Ire- 
land»  of  which,  by  statute  2S  Geo.  2,  c.  9,  the  term  of  forty- 
one  years  may  be  granted. 

..By  statute  3  G«o.  4,  c.  125,  s.  1,  all  ecclesiastical  per- 
sons and  bodies  corporate  in  Ireland,  and  every  lay  impro- 
priator, or  person  entitled  to  any  impropriate  tithes  or  por- 
tions of  tithes,  may  lease  for  any  term  of  years  to  any  per- 
sons seised  or  possessed  of  the  lands  out  of  which  such 
tithes  shall  be  issuing,  having  any  freehold  title  or  interest, 
or  any  interest  for  a  certain  term  of  years  in  such  lands,  all 
and  every  or  any  tithes  or  portions  of  tithes  payable  or  be- 
longing to  such  ecclesiastical  persons  and  bodies  corporate, 
in  right  of  their  ecclesiastical  preferments,  or  payable  to  any 
such  lay  impropriator*  .    » 

By  the  second  section  of  the  last-mentioned  act,  it  is  pro- 
vided, that  every  such  lease  shall  be  by  indenture ;  and  where 
such  lease  shall  be  made  by  the  incumbent  of  any  beneficei 
the  patron  of  such  benefice,  or  the  committee  or  guardian 
of  the  estate  of  such  patron,  if  such  patron  shall  be  a  mir 
nor  or  lunetiic,  shall  be  a  party  consenting  thereto,  signified 
before  the  execution  of  such  indenture  or  the  counterpart 
thereof,  by  indorsement  on  such  indenture  and  counter* 
part,  subscribed  by  such  patron^  or  by  such  committer. 

By  staUite  11  Geo.  4.&  1  Will.  4,  q.  65,  s.  40,  it  is  de- 
clared, that  the  powers  and  authorities  given  by  that  act 
to  the  Lord  Chancellor  of  Great  Britain,  intrusted  as  afore- 
said, shall  and  may  be  exercised  in  like  manner  by,  and  aca 
thereby  given  to,  the  Lord  Chancellor  of  Irelandj  intrusted, 
as  aforesaid,  with  respect  to  all  land  in  Irelaad,  but  not  fur- 
ther or  otherwise  (a). 


(a)  See  ante,  pp.  341,  349,  353. 
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SECTION  11. 

Of  the  Sale  and  Mortgage  of  the  Esiaies  of  Lunatics,  for 
the  Payment  of  their  Debts  and  other  Purposes. 

1.  BEFORE  the  passing  of  the  statute  43  Geo.  S,  c.  75, 
the  Lord  Chancellor  had  no  power,  in  lunacy,  to  order  the 
real  estates  of  a  non  compos  to  be  sold  or  charged  for  pay- 
ment of  his  debts,  or  for  any  other  purpose. 

Thus,  where  a  petition  was  presented  by  the  creditors  of 
a  lunatic,  praying,  that  the  Master's  report  of  the  debts 
due  to  the  petitioners  might  be  confirmed;  and  that  they 
m^ht  be  "paid  out  of  the  lunatic's  personal  and  leasehold 
estates ;  and  the  committee  ordered  to  sell  so  much  of  the 
personal  and  leasehold  estates  as  would  be  sufficient  for 
that  purpose;  and  if  the  produce  should  be  insufficient,  that 
the  committee  might  be  directed  to  apply  the  rents  and  pro- 
fits of  the  real  estate  from  time  to  time.  The  committee 
consented  to  the  proposal  for  sale.  Lord  Chancellor  Eldon 
said,  '^  such  cases  were  very  lamentable,  and  ought  to  be 
provided  for  by  an  act  of  Parliament.  But  the  question 
was,  whether  he  had  any  power  of  selling  the  leasehold  es- 
tate. He  had  no  objection,  if  any  purchaser  would  take  it; 
but  his  order  would  not  make  him  a  title.  As  to  the  rest  of 
the  application,  his  Lordship  said^  he  never  remembered  an 
instance,  upon  the  report  of  debts,  of  stripping  the  lunatic, 
and  putting  him  in  the  situation  of  absolute  want ;  and  that 
he  had  known  the  Court  of  Chancery  throw  difficulties  in 
the  way  of  creditors  to  prevent  that."  The  personal  estate 
was  ordered  to  be  applied  as  far  as  it  would  go,  and  the 
rent9  of  the  leasehold  estates,  in  payment  of  the»debts;  and 
if  any  purchaser  would  take  the  leasehold  estate,  they  were 
to  apply  aLgBkt{b). 

And  in  another  case,  where  a  lunatic  was  entitled  under 
a  will  to  real  estates  in  fee  simple,  subject  to  debts  by  mort- 
gage, bond,  and  simple  contracts  The  bond*creditors  hav- 
ing exhausted  the  personal  estate  in  part  payment  of  their 
demands,  a  petition  was  preferred,  (to  which  the  heir-at-law 

(6)  Ex  parte  Dikes,  8  Yes.  79. 
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and  next  of  kin  con8ented)i  praying  that  a  specific  estate 
might  be  sold  for  payment  of  the  debts.  Lord  Chancellor 
Rosslyn  held,  that,  although  very  desirable,  he  could  not 
make  a  decree  in  lunacy,  but  it  must  be  by  bill  (c). 

In  one  case,  where  a  testator,  by  his  will,  devised  to  his 
wife  all  his  real  and  personal  estate  charged  with  the  pay- 
ment of  his  debts,  and  appointed  her  executrix  of  his  will, 
and  a  bill  was  filed  by  his  creditors  against  his  wtdow» 
who  had  proved  his  will,  taken  possession  of  his  personal 
estate,  entered  on  the  real,  and  sold  part  of  it,  and  then 
became  insane,  and  the  testator's  heir-at-law  was  in  ihe 
West  Indies — The  Lord  Chancellor  declared  that  the  wifl 
ought  to  be  established,  and  directed  the  usual  accounts, 
and  a  sale  of  the  real  estate,  in  case  the  personal  should  be 
insufficient  to  pay  the  debts  (d). 

The  leading  principle  of  considering,  in  the  administra- 
tion of  the  jurisdiction  in  lunacy,  the  comlbrtsof  the  limatie 
has  been  carried  so  far,  that,  aldiough  it  never  can  be  the 
wish  of  the  Court  that  creditors  should  be  defrauded  of  their 
just  demands,  an  order  will  not  be  made  for  payment  of  the 
debts  of  a  lunatic  out  of  his  fimds  in  Court,  unless  it  clearly 
appear  that  a  sufficient  maintenance  wiH  remain,  or  is  se- 
curely provided  for  the  lunatic. 

Thus,  where  a  petition  was  presented  by  die  wife  and 
committee  of  the  person  of  a  lunatic,  praying  that  his 
specialty  and  simple  contract  debts  might  be  paid  out 
of  a  fund  of  5000^.  in  the  Bank,  upon  the  suggestion  that 
the  creditors  would  arrest  him.  Lord  Chancellor  EUUm 
said,  that  he  had  no  authority  to  pay  the  debts  of  the 
lunatic,  unless  it  was  for  die  accommodation  of  his  es- 
tate ;  he  could  not  pay  his  debts,  and  leave  him  destitute 
of  any  provision.  If  any  one  would  undertake  to  main- 
tain him,  the  undertaking  must  be  veiy  precbe  to  pay 
a  specific  sum  for  the  maintenance  of  the  lunatic  while  he 
remained  in  that  condition.  There  was  no  instance  of  pay- 
ing the  debts  of  a  lunatic,  without  reserving  a  sufficient 
maintenance  for  him;  as  the  creditors  cannot  touch  these 
funds.     They  may  put  him  in  gaol,  where  th^  Chancell<Nr 

(c)  Ex  parte  Smith,  5  Vea.  556. 
(d)  mUiamt  v.  Wkinyatet,  2  Br.  C.  C.  399;  cited  in  1  Sch.  &  Lef.  241. 
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could  maintain  him,  and  they  might  sequester  his  living. 
These  orders  are  made  for  the  accommodation,  not  of  th^  ere- 
ditors,  but  of  the  lunatic;  and  on  its  being  shewn  that  it  is 
for  his  accommodation,  the  Court  will  order  his  debts  to  be 
paid  (e).  It  should  be  observed,  however,  that  the  person 
of  a  lunatic  can  only  be  protected  by  providing  for  the  pay- 
ment of  his  debts,  for  any  creditor  of  such  a  party  may  ar- 
rest him  (/*). 

Where  a  creditor  had  obtained  judgment  for  his  debt 
against  a  lunatic,  it  was  held  that  he  might  file  a  bill  to  set 
aside  a  voluntary  settlement  executed  by  him(g)» 

Where  a  lunatic  was  possessed  of  leasehold  property, 
the  annual  income  of  which  was  2452.,  the  Lord  Chan- 
cellcnr,  after  directing  the  annual  sum  of  150/.  to  be  set 
apart  for  the  maintenance  of  the  lunatic,  ordered  that  the 
residue  of  the  rents  and  profits  of  the  estates  should  be  ap- 
plied by  the  committee  of  the  estate  in  payment  of  the  debts 
reported  due  to  the  several  creditors  of  the  lunatic,  whose 
names  were  mentioned  in  the  schedule,  rateably  and  in  equal 
proportions,  according  to  the  respective  amounts  thereof, 
until  the  same  should  be  satisfied  (A). 

References  are  firequently  directed  to  the  Master  to  take 
an  account  of  the  debts  of  a  non  compos^  and  to  certify 
in  what  manner  it  will  be  proper  to  discharge  them,  and 
sometimes  the  Master  is  directed  to  advertise  for  the  cre- 
ditors of  a  lunatic.  Thus,  it  was  referred  to  the  Master  to 
inquire  and  certify  whether  there  were  any  and  what  debts 
due  and  owing  by  the  lunatic,  and  to  whom,  and  out  of  what 
fimds  the  same  (if  any)  ought  to  be  paid;  and,  for  the  bet- 
ter taking  such  account,  the  Master  was  to  cause  advertise- 
ments to  be  published  in  the  London  Gazette,  and  such 
other  public  newspapers  as  he  shall  think  fit,  for  the  credi- 
tofs  of  the  said  lunatic  to  come  in  before  him  and  prove 
their  debts,  within  a  time  to  be  limited  in  the  latter  of  such 
advertisements;  and  in  defiiult  thereof,  they  were  to  be  ex- 

(e)  Ex  parte  Htuiinffs,  14  Ves.        (^)  Colman  v.  Croker,  1  Ves.  jun. 

1S2.  160. 

(/)  Ex  parte  Hall,  In  reLegard,        (A)  In  re  DeUer,  22  Dec.  182J. 
Jac.  R.  161.   See/HW<,  Chap.  ix.  8.2. 
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eluded  the  benefit  of  the  order  (i).  .  In  another  case,  the 
Master  was  directed  to  inquire  whether  there  were  any  dis- 
posable funds  of  the  lunatic,  out  of  which  a  particular  debt 
could  be  paid,  regard  being  had  to  the  maintenance  of  the 
Iimatic  (^). 

The  creditors  are  not  bound  to  come  in  under  such  an  or- 
der of  reference,  as  they  would  be  under  a  decree,  the  ob- 
ject of  inquiry  being  merely  the  benefit  of  the  non  compos  and 
his  estate  (/);  but  provision  will  be  made  for  the  payment 
of  the  debts  of  .such  only  of  the  creditors  as  bring  in  their 
claims  under  the  order,  it  is  of  course  the  duty  of  the  com'* 
mittee  and  of  the  Master  to  ascertain  that  such  demands  are 
just.  In  case  the  Master  disallow  the  claims  of  any  credi- 
tors, they  may  except  to  his  report,  if  made  in  a  cause,  but 
if  made  in  a  lunacy  only,  a  petition  may  be  presented  for  al- 
lowing such  claim,  or  to  have  the  Master  s  report  reviewed* 
Where  a  person  had,  previously  to  his  having  been  found 
a  lunatic,  granted  an  annuity  charged  on  real  estate  and 
money  in  the  funds,  and  the  Master  waa  directed  to  take  an 
account  of  the  debts  owing  by  the  lunatic,  and  the  annoi* 
tant  claimed  several  sums  for  insurance  of  the  life  of  the  lu# 
natic,  and  interest  on  those  sums,  which  were  disallowed  by 
the  Master;  on  exceptions  being  taken  to  the  report,  it 
was  decided,  that  no  allowance  would  be  made  for  the  pre* 
miums  for  insuring  the  life,  either  in  an  action,  or  by  the 
Court  of  Chancery,  the  insurance  being  part  of  the  specula^ 
tion(»i).  In  another  case,  the  claims  of  two  creditors 
of  a  lunatic  having  been  disallowed  by  the  Master,  on 
their  taking  objections,  he  was  ordered  to  review  his  re* 
port  (n).  In  case  the  Master  admit  only  part  of  a  claim, 
the  creditor  will  probably  not  be  allowed  his  costs,  except 
upon  undertaking  not  to  bring  an  action  in  respect  of  what 
the  Master  has  disallowed.  The  Accountant-General  may 
be  directed  to  pay  the  creditors  of  a  non  compoM  out  of  the 
cash  in  his  hands  in  the  matter  of  the  lunacy  (o). 

(i)  In  re  Davidson,  11  Jan.  1827;        (»»)  ExparU  Shaw,  5  Ves.  620. 
In  re  Kendall,  3  Aug.  1820.  (n)  In  re  Cranmer,  Aug.  1807;  1 

(k)  In  re  Buckle,  23  April,  1827.  Coll.  on  Lun.  379. 
(0  12  Ves.  385.  (o)  1  Coll.  on  Lun.  381. 
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The  extra  costs  occasioned  by  a  mistake  of  the  Master 
were,  in  a  recent  case,  allowed  to  a  creditor  proving  his  debt 
against  a  Innatic's  estate  (q).  After  the  death  of  a*  nan  com^ 
poSf  an  offder  may  be  made  in  the  lunacy  for  payment  of  his 
debts,  upon  a  petition  preferred  in  his  lifetime  (r).  But 
such  an  order  cannot  be  made  in  lunacy  upon  a  petition 
preferred  after  the  death  of  a  non  eofnpo8{t).  The  credi'^ 
torn  in  sueh  a  case  may  file  a  bill  against  his  perscHkal  re« 
presentatives  for  taking  an  account  of  their  debts,  and  for 
the  payment  of  them  out  of  the  assets  of  the  lunatic  (Q. 

9.  By  the  statute  43  Geo.  S,  c.  75,  it  was  enacted,  that 
it  should  be  lawful  for  the  Lord  Chancellor  of  Eng^d  and 
Ireland,  respeetively,  intrusted  by  the  King's  sign  manual 
with  the  care  and  commitment  of  the  persons  and  estates  of 
the  persons  found  lunatic  or  of  unsound  mind,  and  incapable 
of  managing  their  affairs,  by  inquisition,  when  in  England 
or  Ireland,  respectiTely,  to  order  the  freehold  and  leasehold 
estates  of  such  persons  respectively,  to  be  sold  or  charged 
and  incumbered  by  way  of  mortgage  or  otherwise,  as  should 
be  deemed  most  expedient,  for  the  purpose  of  raising  such 
sums  of  money  as  riiould  be  necessary  for  payment  of  the 
debts,  and  for  performing  the  contracts  or  engagements 
of  any  such  persons  respectively,  and  the  costs  attendinip 
sudi  sale,  mortgage,  or  incumbrance  respectively,  and  id 
direct  the  oomiiiittee  or  committees  of  the  estate  of  sudk 
persons  respectively  to  execute  in  the  name,  and  on  die*be«« 
half,  of  such  persons  respectively,  conveyances  of  the  es^ 
tates'Sd  to  be  sold,  mortgaged,  or  incumbered,  and  to  do 
afl  such  acts  as  should  be  necessary  to  effectuate  the  same, 
as  such  Lord  Chancellor  should  direct;  which  conveyances 
so  to  be  made  in  pursuance  of  any  such  order  as  aforesaid, 
should  be  as  effectual  as  if  the  same  had  been  executed  by 
sueh  person  found  lunatic  or  of  imsound  mind  respfeotively, 
when  in  his  sound  mind.  It  was  also  enacted,  that  in  case  there 
should  be  any  surplus  of  money  to  be  raised  by  any  such  sale 
as  aforesaid,  after  answering  the  purposes  aforesaid,  the 

(9)  In  re  Buckle^  1  Russ.  &  Mylne,    384.     See  ante,  pp.  22,  23. 
360.  («)  Pochine  case,  12  Veg.  385. 

(r)  Ex  parte  M'Dougal,  12  Ves.        (t)  Wiggv.  Tiler,  2  Dick.  552. 
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same  should  be  applied  and  disposed  of  in  the  same  manner 
as  the  estate  sold  would  have  been  applied  if  the  act  had 
not  been  made  (ar).  And  it  was-  provided  that  notJiing  in 
the  aet  contained  should  subject  any  part  of  the  estates  of 
a  lunatic  to  the  debts  or  demands  of  his  creditors,  other- 
wise than  as  the  same  were  then  liable,  but  only  to  authorise 
the  Lord  Chancellor,  &c.,  intrusted  as  aforesaid,  to  make 
order  in  such  cases  as  were  thereinbefore  mentioned,  when 
the  same  should  be  deemed  for  the  benefit  and  advantage 
of  such  person  so  fonnd  lunatic  or  of  unsound  mind,  and  in- 
capable of  managing  his  affairs  (w). 

Although  the  statute  of  43  Geo.  8,  c.  75,  enabled  the 
committee  of  the  estate  of  a  hmattc  to  mortgage  or  sell 
any  pait  of  his  estate  for  payment  of  his  debts,  as  the  per* 
son  holding  the  Great  Seal  should  direct,  yet  it  seems  that 
Lord  EldoH  would  give  such  direction  in  such  eases  only 
as  would  be  for  the  benefit  of  the  lunatic  {x).  And  his 
Lordship  intimated,  that  in  the  exercise  of  die  power  given 
him  by  that  statute,  on  being  satisfied  that  the  maintenance 
of  the  lunatic  would  be  better  provided  for,  and  his  advan- 
tage  promoted,  by  disposing  of  a  real  estate,  inconvenient 
and  ill'-conditioned,  and  that  it  would  be  for  his- benefit  so 
to  pay  the  debts,  and  keep  together  the  personal  estate, 
he  should  have  had  no  difficulty  in  granting  an  application 
tbr  selling  part  of  the  real  estate ;  although  the  effect  of  such 
an  order  would  have  been  to  change  the  right,  of  suc- 
oeosion  (y). 

it  was  held,  that  the  above  act  did  not  authorise  the  sale 
of  the  copyhold  lands  of  a  lunatic,  as  such  lands  were  not 
mentioned  as  subjects  of  sale  («)•  By  statute  59  Geo.  8,  c.  80, 
it  was  enacted,  that  such  of  the  powers  and  provisions  of 
the  43  Geo.  3>  c.  75,  as*  authorised  the  sale  or  mortgage  of 
estates  belonging  to  lunatics,  should  be  deemed  to  extend 
to  stlcb  estates  as  were  held  by  ancient  demesne  or  by  captf 
ef  court  rcU. 

(u)  43  Geo.  3,  c.  73,  s.  2.  (y)  Ibid. 

(w)  Id.  e.  6.  («)  Ex  parte  Bireh,  In  re  Addjf^ 

(x)  Ex  parte  PhUHfn,  19  Ves.    3  Swanst  98. 
124. 
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By  statute  9  Qeo»  4,  c.  78,  such  of  the  powers  and  pro- 
▼isians  contained  in  the  43  Geo.  3,  c.  75,  and  the  59  Greo. 
8,  c.  80,  as  authorized  the  sale  or  mortgage  of  estates  be- 
longing to  lunatics,  were  extended  to  the  sale,  mortgage, 
Aarge,  incumbrance,  or  other  disposition  of  such  estates, 
for  the  purposes  of  raising  money  for  payment  of  the  ^ebts 
and  engagements  of  such  lunatics,  the  discharge  of  any  in- 
cumbrances on  their  estates,  the  costs  of  applying  for  and 
obtaining  die  commission  of  lunacy ,  and  in  opposition  thereto, 
and  all  proceedings  under  the  same  commission,  or  incurred 
by  any  persons  under  the  order  of  the  Lord  Chancellor,  and 
the  costs  of  such  sales,  mortgages,  charges,  and  incum- 
brances, and  other  dispositions  as  such  Lord  Chancellor 
should  direct;  and  that  the  monies  so  raised  should  be  applied 
for  sudi  purposes,  and  in  such  manner  as  the  Lord  Chancel- 
lor should  dkect.  It  was  also  provided  (a)  that  the  person 
whose  estate  was  sold  or  mortgaged  under  the  above  act, 
his  heirs,  next  of  kin,  executors,  and  administrators,  should 
have  the  same. interest  in  the  surplus  monies  raised  under 
it  as  he  would  have  had.  in  the  estate  sold  or  mortgaged, 
if  such  sale  or  mortgage  had  not  been  made,  and  that  such 
nxmey  should  be  of  the  same  nature  and  character  as  the 
estate  so  wAd  or  mortgaged. 

In  a  case,  where  a  lunatic  was  tenant  for  life  of  large  es- 
tates, an  order  was  made  for  raising  a  sum  of  money  for 
payment  of  hb  debts  by  the  sale  of  an  annuity  to  be  charged 
on  such  estates.  Thus,  it  was  ordered,  that  the  committee 
of  the  estate  of  the  lunatic  should  be  at  liberty,  in  his  name 
and  on  his  behalf^  to  proceed  to  raise  the  amount  of  the 
debts,  reported  by  the  Master  to  have  been  proved  against 
the  lunatic's  estate,  by  a  sale  of  an  annuity  for  the  life  of  the 
lunatic,  after  the  rate  of  6^  for  every  100^  of  the  sum  to 
be  raised,  besides  the  annual  expense  of  insuring  his  life; 
and  that  such  annuity  should  be  charged  upon  the  life  es- 
tate of  the  lunatic  in  certain  manors  and  estates,  with  a 
right  on  his  part  to  repurchase  such  annuity,  or  of  any  pro- 
portionate part  thereof,  in  sums  not  under  a  given  amount, 

(a)  9  Geo.  4,  c.  78,  8.  2. 
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whenever  there  should  be  funds  of  the  lunatic  ready  to  be 
so. applied;  and  it  was  ordered,  that  the  trustees  named  in 
the  settlement  tnade  of  the  lunatic's  estates,  and  all  other 
necessary  parties,  should  join  in  and  execute  such  deeds  as 
might  be  required  oh  the  part  of  the  annuitants,  and  as: the 
Master  should  approve ;  and  that  the  annuitants  should  be 
at  liberty  to  pay  the  consideration  money  into  the  Bank,  in 
the  name  and  with  the  privity  of  the  Accountant*-General, 
whkh  was  not  to  be  paid  out  without  notice  to  the  ianmii-^ 
tants;  and  that  the  annuity  to  be  granted  should  be  paid 
by  the  trustees  of  tfa^  lunatic's  settleraeht,  out  of  the 'rents 
of  his  estate  (£)•  And  it  was  afterwards  ordered,  as  the 
lunatic  was  tenant  for  Ufe  only  of  the  estates  to  be  charged, 
that  the  Master,  in  settling  the  grant  of.  suck. annuity, 
should  not  subject  the  lunafic,  or  his  representatives,  to 
the  payment  of  any  proportional  part  of  the  annuity  to  be 
granted,  subsequent  to  the  last  quarter  day  appointed  for 
payment  of  it  immediately  preceding  his  death^but, m lieu 
thereof,  should  add  such  fturther  sum  to  the  annuity  pro- 
posed to  be  granted,  as  he  might  find  to  be  a  Sair  equivalent 
for  such  proportional  part  (c). 

The  statute  1 1  Geo.  4  &  1  WilL  4  c.  65,  has  repeal^ 
ed  the  43  Geo.  3,  c.  75,  the  59  Geo.  3,  c.  80,  and  the  9 
Geo.  4,  c.  7S ;  and  by  the  S8th  section  of  the  former  act,  it  is 
enacted,.  '^  That  it  shall  be  lawful  for  the  Lord  Ohancellor; 
hrtrusted  with  the  care  and  commitment  of  this  custody  of 
thet  persons  and  estates  of  lunatics,  to  order -any  land,  of  or 
to  which  any  person  being  binatic{d)  shall  be  seised  or'po8«> 
seesed  or  emtitled, .  to  be  sold,  or  charged  aiid  incumbc^d 
by  way  of  mortgage,  on  otherwise  disposed:  of,  as  shall  be 
deemed  most  expedient  for  the  purpose  of  raising  money 
for  paymeat  of  the  debts  or  engagements  of  such  lunatie^ 
the  discharge  of  any  incumbrances  on  his  estates,,  the  costs 
of  applying  for  and  obtaining  the  commission  of  lunacy  and 
in  opposition  thereto,  and  all  proceedings  under  the  said 
commission,  and  the  costs  of  such  sales,  mortgages,  charges, 

{b)  In  re  The  Eaxl  o{  Porismauthf  (d)  This  clause  is  different  from 
31  March,  1828.  that  contained  in  43  Geo.  3,  c.  75. 

(c)  Id.  14  August,  1828.  See  ante,  p.  359. 
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and'  inciiinbraiices^  and  other  dbpobitions,  or  for  any  of  rach 
purpoeoB  as  aforesaid^  as  such  Lord  Chancellor,  intrusted  as 
aferesaidy  shall  respectively  direct;  and  that  the  monies 
arising  from  any  such  sale,  mortgage,  charge,  incumbrance^ 
or  other  disposition,  may  be  paid,,  laid  out,  and  applied 
in  payment  of  the  debts  and  engagements  of  such  hinatic, 
the  discharge  of  any  incumbrances  on  his  estates,  the 
costs  of  applying  for  and  obtaining  the  commission  of  luna* 
cy  and  in  opposition  thereto,  and  all  the  proceedings  un- 
der the  same  comnussicm,.  or  incurred  under  the  order  of 
such  Lord  Chancellor,  intrusied  as  aforesaid,  and  the  costs 
of  such  sales,  mortgages,  charges  and  incumbrances,  and 
other  dispositions,  in  such  manner  as  the  said  Lord  Chant- 
eellor,  intrusted  as  aforesaid,  shall  direct;  and  to  direct  the 
committee  of  the.  estate  of  such  person  to  execute  in  the 
place  of  such  person  respectively,  conveyances  of,  the  estates 
so  to  be  sold,  mortgaged,  incumbered  or  disposed. of,  and  to 
do  all  such  acts  as  shall  be  necessary  to  e£Eectuate  the  same, 
hi  such  manner  as  such  Lord  Chancellor,  intrusted  as  afore** 
said,  shall  direct*-*' 

It  is  also  provided  by  11  Geo*  4  &  1  Wi]L4,  c.  65,  s.  fl9, 
that,  on  any  disposition  to  be  made  undev  'diai  act, 
the  person  whose  estate  shaU  be  sold,  mortgaged,  charged, 
incumbered,  or  otherwise  disposed  of,  his  heirsy  next,  of 
kin,  devisees,  legatees^  executors,  administrators,  aad 
assigns,  shall  have  such  and  the  like  interest  in  the  sur*' 
plus  which  shall  remain,  after  answering  the  purposes 
aforesaid,  of  the  money  so  raised,  as  he  or  they  would  have 
had  in  the  estate  by  the  sale  or  mortgage  or  other  disposti- 
tibn,  of  which  such  monies  shall  be  raised,  if  Jio  such  sale  or 
mortgage  or  other  disposition  had  been  made;  and  sudi 
monies  shall  be  of  the  same  ncUure  and  character  as  the  es- 
tate so  sold  or  mortgaged  or  disposed  of;  and  the  Lord  Chan* 
eellor,  intrusted  as  aforesaid,  may  direct  such  acts  and  deeds 
to  be  done  and  executed,  as  shall  be  necessary  for  carrying 
the  aforesaid  objects  into  effect^  and  for  the  due  application 
of  such  surplus  monies  (e). 

(e)  Proyiaions  of  a  Bimilar  nature    for  the  sale  of  lunatics'  estates.    See 
are  usually  inserted  in  private  acts,   post.  Sect  4,  eokdante,  pp.  238-241. 


S64  SALE  AND  MORTGAGE  OF 

It  is  also  provided,  that  nothing  in  that  act  contained 
shall  extend  to  subject  any  part  of  the  estates  of  any  person 
being  lunatic,  to  the  debts  or  demands  of  his  creditors, 
otherwise  than  as  the  same  were  then  subject  by  due  course 
of  law,  but  only  to  authorize  the  Lord  Chancellor,  intrusted 
as  aforesaid,  to  make  order  in  such  cases  as  were  therein- 
before mentioned,  when  the  same  shall  be  deemed  juti  and 
reasonable^  or  for  tfte  benefit  or  advantage  of  such  bmaiicif). 
The  powers  and  authorities  given  by  this  act  to  the  Lord 
Chancellor  of  Great  Britain,  intrusted  as  aforesaid,  extend  to 
all  land  within  any  of  the  dominions,  plantations,  and  colo- 
nies belonging  to  his  Majesty  (except  Scotland  and  Ire- 
land) (g).  And  it  is  declared,  that  the  powers  and  authorities 
given  by  that  act  to  the  Lord  Chancellor  of  Great  Britain, 
intrusted  as  aforesaid,  may  be  exercised  in  like  mannftr  by, 
and  are  thereby  given  to,  the  Lord  Chancettor  of  Ireland, 
intrusted  as  aforesaid,  with  respect  to  all  land  in  Ireland  (A). 

The  powers  conferred  on  the  Lord  Chancellory  by  the 
precediqg  statutes,  are  certainly  very  extensive;  but  it  should 
seem,  that  in  exerting  them  he  ought  to  be  guided  by  a 
sound  ^discretion,  and  that  in  making  orders  for  the  sale  or 
mortgage  of  the  estates  of  lunatics,  particularly  the  for- 
mer, a  case  of  necessity  or  expediency  ought  to  be  re- 
quired to  be  established  by  the  committee  making  the  ap- 
plication ;  for  example,  that  the  property  is  so  circumstanced, 
as  to  locality  or  otherwise,  that  it  cannot  be  beneficially  en- 
joyed by  the  lunatic,  but  may  be  disposed  of  to  advantage, 
(as  in  cases  where  a  trade  or  business  has  been  carried  on); 
that  there  are  incumbrances  upon  the  estates  of,  or  debts  due 
from,  the  lunatic  for  the  payment  of  which  it  is  necessary  to 
provide  a  ftmd,  (there  being  no  other  available  for  those 
purposes) ;  or  that  the  income  of  the  lunatic's  estate  will  be 
so  increased  by  converting  it  into  personalty  as  to  afford  an 
ample  fund^  where  before  there  was  a  deficient  one,  for  his 
maintenance,  by  investing  the  produce  of  the  sale  in  some 


(/)    11  Geo.  4  &  1  Win.  4,  c.        (s)  Id.  s.  39. 
65,  8. 30.  (A)  Id.  8.  40. 
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odier  model  as  in  the  purchase  of  an  annuity,  or  in  the  funds. 
In  all  applications  by  the  committee  for  altering  the  estate 
of  the  lunatic,  it  ought  to  be  considered  how  far  the  inter- 
est of  die  latter  will  be  promoted,  and  no  such  application 
ought  to  be  granted,  unless  the  committee  can  shew  satis- 
fiurtory  reasons  for  exerting  the  extraordinary  powers  upon 
this  subject  now  given  by  the  Legislature  to  the  Lord 
Chancellor. 

3.  When  the  committee  of  the  estate  of  a  lunatic  is  de- 
sirous of  raising  money  on  a  mortgage  of  the  InnatJc's  estate, 
the  application  must  be  made  on  petition  to  the  Lord  Chan^ 
cellor  (prerious  notice  of  it  having  been  given  to  the  heir->- 
at-Iaw  and  next  of  kin  of  the  lunatic),  setting  out  the  par- 
ticular debts  or  incumbrances  for  the  payment  of  which  it 
is  necessary  or  expedient  to  provide;  if  tiie  application  be 
granted,  the  Master  will  be  directed  to  make  the  necessary 
inquiries,  and,  in  some  cases,  the  reference  to  him  is  to  in- 
quire whether  the  particular  debt  mentioned  in  the  petition 
is  due  from  the  lunatic  within  the  meaning  of  the  act  aotho- 
rizing  the  committee  to  mortgage  (t ).  After  the  Master  has 
reported  that  the  sum  proposed  to  be  raised  constitutes 
such  a  debt,  and  that  he  has  perused  and  approved  of 
the  security  for  it,  such  report  will  be  confirmed,  and  an 
order  will  be  made  tiiat  the  committee  of  the  estate  may  be 
at  liberty,  in  the  name  and  in  the  jJace  of  the  lunatic,  to 
execnte  the  mortgage  for  securing  the  principal  sum  and 
interest  mentioned  in  the  report;  and  such  directions  as  to 
the  application  of  the  mortgage-money  will  be  given  as  die 
nature  of  the  case  may  require,  and  the  costs  attending  stich 
mortgage  will  be  ordered  to  be  taxed,  and  paid  out  of  the 
lunatic's  estate  (A*). 

References  on  this  subject  are  sometimes  made  in  more  ge- 
neral terms :  thus,  in  one  case,  it  was  referred  to  theMastet,  to 
inquire  whether  it  would  be  proper  that  any  and  what  parts  of 
the  real  estates  of  the  lunatic  should  be  sold  or  mortgaged  fot 
the  purpose  of  raising  sums  of  money  mentioned  in  the  pe- 

(t)  11  Geo.  4  &  1  V^rn.  4,  c.  (k)  In  re  Buckle,  19  December, 
65.  1827. 
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tition,  and  found  by  the  Master's  former  report  to  be  due 
from  tlie  lunatic (/)^ It  was  held,  that  the. last  reference 
GDuld  not  be  [proceeded  in  after  the  death  of  the  ]unatie(in). 
:  In  order  to  obtain  a  sale  of  the  lunatic's  real  estate,  a  pe- 
tition must  be  presented  by  the  comsfldttees  of  his  estate  (of 
which'.notice  must  be  given  to  the  heif-ttt-law  and  next  of 
km  of  the  hmatic),  and  if  the  Lord  Chancellor  grant*the  ap- 
plication, it  will  be  referred  to  the  Master  to  inquire  whe- 
ther it  will  be  proper  to  sell  any  parts  of  the  lunatic's  es- 
tate;— upon  inquiry  before  the  Master,  evidenee- shewing 
the  necessity  for -such  sale,  a~  state  t>f- facts,  and  a  valuation 
of  the  property^  shoulfjl  be  laid  before  him,  -  who;  wiU 
report  as  to  the  propriety  of  the  proposed  sale,  and,  if  he 
find  that  it  will  be  proper  till  sell  any.  part  o£<^the  estate,  an 
order  for  confirming  his  report  must  be  obtained  on- the  pe- 
tition of  theicommittees,  in  fidddch  it.will  be  furtlier  ordered* 
that  they  shall  be  rat  liberty  ito  proceed  to.  a  .sale  of  die  es* 
tates:  mentiioned  ia  the;;  report,-,  and  to  apply  the  money  to 
arise  there&om  as  shall  be)therebytliiiected,  being 'for  pur- 
poses-authorized by  the  act  of  :.Parliament  (n). 
.  Qn.the  con^nmation  of  the  Master's,  report,  approving  a 
sale,  aiD order .wiU  be  made,  that  the  particular  estate  in  ques> 
tion  may  be  sold  by  public. auction,  with,  the  approbation 
of  the 'Master, to  the  best  piurchasers  fwho  can  be  obtained, 
subject' ^o  his  allowance  (o) :  and  he  wiil-be  directed  to  set^ 
tie  a  .reserved  bidding  for.  the  estates  directed  to  bersokl, 
in  order  to  fnrevent  the  same  being  sold  for  an  inadequate 
conndcration^  and  to  appoint  persons*  to  bid  ^for- the  same 
accordingly  (p).  When  Ihe^MasI^  faasTeported  that  aipan- 
ticular.)person  has  become  the  purchaser  of  the  e9tate  di- 
rected to  be  sold,  or  any  part  thereof,  the  purehasemay  be 
confirmed  on  the  petitioa  either  of.  the  eonmsitlee,  or  of 
the  purchaser,!  jof  the.  estate^  whtreupon  iit  rirffl'  be  or* 

(I)  In  re  ITolmes,  14th  Jan.  1831.  The  sales  of  estates  in  lunacy  are  for 

(m)  Id.  19th  Aug.  1831,  ante,  p.  the  most  part  conducted  in  the  same 

23 «  way  as  those  under  a  decree  of  the 

(fi)  11  Geo.  4  &  1  Wm.  4,  c.  65,  Court  of  Chancery.  As  to  which,  see 

a.  28.  Sugd.  V.  Sc  P.  c.  2. 

(o)  In  re  Walter,  6th  Aug.  1826.        (p)  In  re  Walter,  6th  Aug.  1825. 
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dered  that  the  latter  pay  the  amount  of  his  purchase-money 
into  the  Bank  of  England,  with  the  privity  of  the  Aceount- 
ant*General  of  the  Court  of  Chancery  (to  be  plaoed  to 
such  account  as  the  case  may  require),  and  upon  payment 
thereof  be  let  into  possession  of  the  estate  purchased,  and 
diat  a  proper  conveyance,  of  such  estate  be  executed  by  tbs 
committees  of  the  estate  to  the  purchaser  at  his  own  ex** 
poise.  The  conveyances  of  the  estates  of  lunatics  are 
generally  directed  to  be  settled  by  the  Master,  in  case  tie 
parties  differ  about  the  same;  and  the  costs  incurred  by  the 
committees  and  next  of  kin  of  the  lunatic  about  the  sale,  are 
usually  directed  to  be  taxed  and  paid  out  of  his  estate* 

In  a  case,  where  the  Master  had  reported  that  considera- 
ble sums  of  money  were  due  from  the  estate  of  the  lunatic 
for  coats  incurred  in  the  lunacy^  and  in  other  legal  pro* 
oeedings  arising  thereout,  and  that  there  were  no  available 
funds  for  payment  of  them,  and  that  it  would  be  proper,  to 
provide  for  their  payment  by  sale  of  part  of  the  lunatic's 
real  estate,  and  that  the  remainder  of  the  lunatic's  property, 
after  the  proposed  sale,  would  produce  an  annual  sum 
nearly  equal  in  amount  to  the  sum  allowed  for  his  mainte- 
nance— Such  report  was  ordered  to  be  confirmed,  and  the 
costa  of  the  committee  and  next  of  kin  of  the  lunatic  to  be 
taxed,  and  such  costs,  when  taxed,  and  other  costs  which  had 
been  taxed  under  a  former  order,  were  directed  to  be  raised 
and  paid  out  of  the  monies  to  arise;  firom  the  sale  of  the  es- 
tates of  the  lunatic  thereinafter  directed  to  be  sold,  and  out 
of  .the.  balance  remaining  in  the  hands  of  the  committee* 
— ^And  it  was  ordered,  ^*  that  the  several  freehold  and  lease- 
hold estates  and  other  property  bekmging  to  the  lunatic, 
comprised  in  the  several  valuations  made  thereof  respec^ 
tively,  as  stated  in  die  said  report,  should  be  sold  either  by 
public  auction  or  private  contract,  with  the  approbation  of 
die  Master  (subject  to  any  mortgage  or  mortgages  thereon, 
or  any  part  thereof,  in  case  the  mortgagee  or  mortgagees 
should  not  concur  in  such  sale),  to  the  best  purchaser  or 
purchasers  that  could  be  gotten  for  the  same,  to  be  allowed 
by  the  Master,  wherein  all  proper  parties  were  to  join  as 
the  Master  should  direct,  with  liberty  for  the  Master  out  of 
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the  purchase-money  of  a  particular  estate  to  discharge  part 
of  the  principal  sum  due  to  a  mortgagee  upon  his  joining  in 
the  conveyance  to  the  purchaser.  And  in  order  to  effect 
the  sale,  all  deeds  and  writings  relating  to  the  estates  in  the 
custody  or  power  of  the  committee  or  of  any  other  persons, 
were  to  be  produced  before  the  Master,  as  he  should  di- 
rect; who  was  also  ordered  to  settle  a  sum  as  a  reserved 
bidding  for  the  estates,  in  order  to  prevent  the  same  from 
being  sold  under  the  real  value,  and  to  appoint  one  or  more 
persons  to  bid  for  the  same  accordingly;  and  notice  of  at^ 
tending  before  the  Master  was  directed  to  be  given  to  the 
heir-at-law  and  next  of  kin  of  the  lunatic  (q). 

Where  the  Master  certified  by  his  report,  that,  in  pursu- 
ance of  an  order  made  for  sale  of  a  lunatic's  estate,  he  had 
caused  advertisements  to  be  inserted  in  the  London  Ga- 
zette, and  in  several  London  newspapers,  for  sale  at  the 
public  room  of  the  Court  of  Chancery,  and  that  a  person 
who  attended  and  was  the  highest  bidder,  was  allowed  by  the 
Master  to  be  the  purchaser,  and  such  report  had  been  con- 
firmed; on  the  petition  of  such  purchaser  it  was  ordered,  that 
he  should  forthwith  pay  the  amount  of  his  purchase-money 
and  the  interest  thereon  (to  be  verified  by  aflSidavit)  into  the 
Bank  of  England,  in  the  name  and  with  the  privity  of  the  Ac- 
countant-General  of  the  Court  of  Chancery,  on  the  credit  of 
the  matter,  to  an  account  to  be  intitled  '*  the  produce  of  the 
sale  of  the  real  estate  of  the  lunatic,"  which  was  to  be  invest- 
ed in  the  purchase  of  31.  per  cefU»  ConsoL  Bank  Annuities; 
and  it  was  ordered,  that  upon  payment  of  such  purchase- 
money  and  interest,  the  committee  of  the  estate  of  the  lunatic, 
in  his  name  and  on  his  behalf,  should  execute  a  proper  con- 
veyance or  other  assurance  of  all  the  estate  and  interest  of 
the  lunatic  in  the  estate  sold  to  the  purchaser,  his  heirs,  and 
assigns,  or  as  he  or  they  should  direct  (r). 

In  a  recent  case,  where  large  estates  were  settled  on  the 
lunatic  for  life,  with  remainder  to  his  first  and  odier  sons  in 
tail,  and  the  eldest  son,  being  of  age,  was  desirous  of  pur- 
chasing the  life-interest  of  his  father,  (a  sum  of  money  being 

(7)  In  re  Humpkh^,  9tli  May,  (r)  In  re  Wharton,  22nd  March, 
1831.  1832. 
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required  for  payment  of  incumbrances  on  the  estates  and 
the  debts  of  the  lunatic),  and  the  Master  had  reported  in  fa* 
▼our  of  the  son's  proposal,  which  was  objected  to  by  the 
committee  and  younger  children  of  the  lunatic — Lord  Chan« 
cellor  Brougham  expressed  a  very  strong  opinion  against 
sanctioning  the  proposed  purchase  by  the  eldest  son,  and 
said,  that  the  Court  would  not  be  justified  in  ordering  the 
sale  of  the  lunatic's  life-interest  in  a  large  estate,  except  in 
a  case  of  \irgent  necessity ;  for  the  Court  always  contem* 
plated  the  possibility  of  the  lunatic's  recovery;  and  if  on  that 
event,  instead  of  being  restored  to  his  property,  he  found 
that  his  interest  in  his  family  estate  had  been  disposed 
of,  it  would  have  a  most  injurious  effect  upon  his  mind  («)•  In 
the  same  case  it  was  afterwards  proposed  by  the  committee 
to  raise  a  sum  of  money  on  mortgage  of  the  lunatic's  estates 
for  payment  of  his  debts,  and  by  his  son  to  become  the  pur- 
chaser of  the  life-interest  of  hb  father ;  when  it  was  referred 
to  the  Master  to  inquire  and  certify  whether  it  would  be 
proper,  and  for  the  benefit  of  the  lunatic,  (regard  being  had 
to  his  circumstances  and  estate),  that  a  particular  sum  or 
any  other  sum  should  be  raised,  or  that  provision  should  be 
made  for  raising  any  and  what  sums  of  money  by  mortgage, 
annuityj  or  otherwise,  on  the  estates  of  the  lunatic,  for  the 
purpose  of  being  applied  in  satisfaction  of  all  or  some, 
and  which  of  the  incumbrances  affecting  such  estates,  the 
debts  of  the  lunatic,  and  the  costs  incurred  in  the  lunacy; 
and  if  the  Master  should  be  of  opinion  in  the  affirmative, 
then  he  was  to  inquire  whether  the  same  should  be  raised 
upon  the  terms  proposed  by  the  committee,  or  upon  the 
terms  proposed  by  the  lunatic's  eldest  son,  or  in  any  other 
and  what  manner,  either  by  way  of  mortgage  or  otherwise, 
on  the  son's  consenting  to  join  in  a  new  settlement  of  part 
of  the  estates,  (if  the  Master  thought  the  same  ought  to  be 
made),  and  upon  being  paid  a  sum  of  money  in  addition  to  that 
before  allowed  to  him  for  his  maintenance ;  and  if  the  Mas- 
ter should  think  that  an  act  of  Parliament  was  necessary  for 
effecting  any  settlement,  then  he  was  to  inquire  whether  it 
would  be  proper,  and  for  the  benefit  of  the  lunatic,  his  fa- 
mily, and  estate,  to  apply  to  Parliament  for  such  act  (/)• 

(t)  In  re  Frank,  Slst  Aug.  1831.  {t)  Id.  20th  March,  1832. 
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The  Master  reported  that  it  would  be  advantageous  to 
raise  a  sum  of  money  on  mortgage  of  the  estates  of  the  la- 
natic>  to  be  applied  in  satisfaction  of  the  incumbrances  on 
his  estates 9  and   his  debts;   and  recommended  that  the 
eldest  son  should  be  at  liberty  to  purchase  an  annuity  on  the 
life  of  his  father,  to  be  secured  to  the  son,  his  executors,  ad- 
ministrators, and  assigns,  daring  the  life  of  the  former,  and 
charged  on  part  of  his  estates ;  and  (subject  to  such  annuity, 
and  the  mortgage  directed  to  be  made,)  that  such  estates 
should  be  again  settled  on  the  hmatic  for  life,  remainder  to  hia 
eldest  son  for  life,  with  limitations  in  strict  settlement  to  hia 
sons,  with  remainder  to  the  other  sons  of  the  hmatic  and  their 
issue,  in   strict  settlement,  with  provisions  and  powers  for 
raising  portions  and  creating  jointure-rent-charges,  andoth^ 
usual  powers;  and  that  it  would  be  proper  to  apply  for  an 
act  of  Parliament,  for  carrying  such  arrangement  into  effect. 
Xhe  last  report  was  confirmed,  and  the  committee  was  di- 
rected to  grant  an  annuity  to  the  eldest  son,  charged  on  the 
lunatic's  estate,  and  (subject  to  such  annuity  and  to  a  mort-^ 
gage  for  securing  the  sum  directed  to  be  raised,  which  waa 
to  be  executed  by  the  eldest  son  to  the  persons  advancing 
the  money,)  the  committee  was  ordered  to  join  with  all  ne- 
cessary  parties  in  executing  the  requisite  deeds  for  effecting 
the  proposed  settlement  of  the  estates,  and  to  apply  to  Par- 
liament for  an  act  for  that  purpose;  and  the  costs  of  the 
committee  and  the  younger  children  of  the  lunatic,  incurred 
in  carrying  such  arrangement  into  effect,  were  directed  to 
be  taxed  and  paid  out  of  his  estate  (u)* 

Orders  have,  in  some  instances,  been  made  for  carrying 
into  effect,  or  rescinding,  contracts  made  by  lunatics  before 
the  inquisition,  for  sale  of  part  of  their  {nroperty.  Thus,  in 
one  case,  the  Master  was  directed  to  receive  proposals  for 
the  sale,  by  private  contract,  of  a  freehold  house  belonging 
to  the  lunatic,  which  he  had  agreed  to  sell  before  the  inqui- 
sition, with  liberty  for  the  Master  to  sell  the  same  at  such 
price  as  he  should  think  reasonable ;  he  reported  that  the 
sum  which  had  been  offered  was  a  fair  price;  and,  on  the 
petition  of  the  purchaser,  such  report  was  confirmed,  and  the 

(»)  In  re  Frank,  12tli  May,  1832. 
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Qsoal  cbteetioiia  were  given  for  carrying  the  sale  into  ef- 
fect (v)m  And  in  another  case,  an  order  was  made  for  re- 
scinding a  contract,  made  hy  the  lunatic  before  the  commLs- 
sion  of  hmacy,  for  sak  of  pari  of  his  prc^>erty  («r). 

In  a  reeent  case,  where  a  testator  devised  his  real  estates 
to  trustees,  in  trust  to  divide  the  same  in  equal  moieties  be- 
tween  his  two  daughters,  one  of  whom  was  afterwards  found 
a  lunatic  by  inquisition;  and  on  abill being  filed  by  the  cre- 
ditors of  the  testator  against  the  lunatic  and  her  committee 
and  others,  for  payment  of  their  debts,  a  decree  was  made 
by  the  Conrt  of  Chancery  for  sale  of  so  much  of  the  testa- 
tor's real  estates  as  wonld  be  sufficient  to  p&y  such  of  his 
debts  as  should  not  be  satisfied  out  of  his  personal  estates 
and  the  real  estate  was  sold  under  such  decree,  and  the 
porchase  money  had  been  paid  into  Court;  when  a  petition 
was  presented  by  the  surviving  trustee  of  the  will  and 
the  purchaser,  for  the  purpose  of  obtaining  an  order  for  a 
conveyance  irom  the  committee  of  the  lunatic.  It  was  doubt- 
ed whether  the  application  was  made  by  the  proper  person 
vrithin  die  meaning  of  the  statute  1 1  Geo.  4  ft  1  Will.  4, 
c  60,  s.  1 1 ;  but,  on  a  petition  being  afterwards  presented 
by  the  lunatic  herself,  it  was  referred  to  the  Master  to  ii^ 
quire  whether  the  moiety  of  the  estate  lately  belonging  to  her 
had  been  properly  sold;  and,  if  so,  then  the  committee  of 
her  estate  was  ordered  to  join,  with  all  proper  parties,  in 
executing  such  conveyances  to  the  purchaser  as  the  Master 
should  deem  necessary  (x). 

GeneraUy  speaking,  where  the  estates  of  a  lunatic  are  di- 
rected to  be  sold,  his  committee  will  not  be  allowed  to  be- 
come the  purchaser,  on  the  same  principle  as  trustees  (y), 
assignees  of  tiie  estates  of  bankrupts  (»),  and  other  persons 
in  a  confidential  relation  towards  the  parties  interested,  are 


(v)  In  re  Iredale,  26  April,  1827.  Graxebrook,  3  Mer.  208. 

(uf)  In  re  Luetu,  9  August,  1827.  {%)     Ex  parte  ReynMr,  5  Ves. 

(»)  In  re  Bird,  25  April,  1892.  707;  Ex  parte  James,  8  Vm.  3^; 

(y)  Ex  parte  Laeey,  6  Ves.  627;  Ex  parte  Bennett,  10  Ves.  381.  See 

Liiter  y.  Litter,  Id.  631 ;  Dcwnee  ▼.  Sugd.  V.  ft  P.  chap.  14,  s.  2. 
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prohibited  from  purchasing  estates  of  which  they  have  the 
management  in  those  capacities. 

In  a  case,  where  it  appeared  that  sums  of  money,  advanc* 
ed  by  the  committee  of  the  person  and  estate  of  a  lunatic 
were  due  to  the  former,  and  that  the  lunatic  was  entitled  to  a 
share  of  trust  funds  on  the  death  of  another  person,  which 
had  been  estimated  by  the  Actuary  of  the  Equitable  Assur- 
ance Office  to  be  worth  1694/.,  and  that  there  were  debts 
due  from  the  lunatic  to  such  committee  and  other  persons, 
and  the  Master  had  reported  that  it  would  be  expedient, 
and  for  the  advantage  of  the  lunatic,  to  sell  such  interests 
according  to  the  valuation,  and  that  an  annuity  should  be 
purchased  out  of  the  produce  of  such  sale,  for  the  benefit 
of  the  lunatic — It  was  ordered  that  such  committee  and 
other  persons  should  be  considered  creditors  on  the  luna- 
tic's estates,  for  the  sums  mentioned  in  the  report;  and  that, 
upon  the  committee  entering  into  a  joint  bond  with  two  other 
parties,  to  be  approved  by  the  Master,  for  securing  an  annui- 
ty to  the  lunatic,  and  upon  such  bond  being  deposited  in 
the  Master's  office,  the  committee  should  be  at  liberty  to 
become  the  purchaser  of  all  the  estate  and  interest  of  the  lu- 
natic under  a  particular  will  at  the  price  of  1 600/. ;  and  that, 
after  the  execution  of  such  bond,  the  committee  should  be 
at  liberty  to  sell  such  interests  of  the  lunatic,  either  by  pub- 
lic auction  or  private  contract,  for  any  sum  not  less  than 
1600/.,  with  liberty  for  the  committee  to  execute  all  neces- 
sary deeds  for  carrying  such  sale  into  effect;  and  it  was 
further  ordered,  that  in  case  the  committee  should  elect 
to  become  the  purchaser  of  the  lunatic's  interest  at  the  sum 
of  1600/.,  or  in  case  he  should  make  such  sale  as  aforesaid, 
that  then,  out  of  such  money,  he  should  purchase  a  govern- 
ment annuity  for  the  life  of  the  lunatic;  whereupon  the  bond 
which  he  should  execute  was  to  be  vacated  (a). 

4.  Before  the  passing  of  the  statutes  mentioned  in  the 
preceding  part  of  this  section,  the  sale  or  mortgage,  or  other 
disposition  of  the  estates  of  lunatics,  could  be  carried  into 

{a)  In  re  Butcher,  21  Decenil>er,  1831. 
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etkd  only  by  private  acts  of  Parliament,  which  were  some- 
times obtained  for  those  purposes  (6).  The  powers  confer* 
red  by  the  public  acts  will  not,  in  many  cases,  owing  to  the 
involved  state  of  the  lunatic's  affairs  or  property,  or  the  na- 
ture of  the  intended  arrangement,  enable  the  Lord  Chan- 
cellor to  carry  the  proposed  settlement  into  effect;  and 
therefore  resort  is  now  sometimes  had  to  the  Legislature  for 
private  acts(c).  Previously  to  the  Lord  Chancellor's  making 
an  order,  directing  the  committee  to  apply  for  a  private  act 
of  Parliament,  it  is  usually  referred  to  the  Master,  to  inquire 
whether  it  will  be  beneficial  to  the  lunatic's  estate.  Thus,  in 
one  case  it  was  referred  to  the  Master  to  inquire  and  certify, 
whether  the  lunatic  was  seised  or  entitled  to  the  real  estates 
and  shares  thereof  mentioned  in  the  petition,  and  as  to  the 
annual  income  and  condition  thereof;  and  whether  it  would 
be  proper,  and  for  the  benefit  of  the  lunatic  and  her  estate, 
that  the  whole  of  her  real  estates,  and  shares  thereof,  should 
be  sold;  and  whether  it  would  be  proper,  and  for  the  bene- 
fit of  the  lunatic,  that  the  petitioner,  as  her  committee,  should 
apply  to  Parliament  for  an  act  to  authorize  him,  and  any 
other  and  what  persons  as  trustees,  to  sell  the  same,  or  to 
concur  with  any  other  party  who  might  be  entitled  to  any 
share  or  interest  in  such  estates,  in  the  sale  thereof;  and  un- 
der what  conditions  such  act  of  Parliament  should  be  applied 
for  and  obtained,  and  whether  it  should  contain  a  power  for 
the  committee,  or  any  other  person,  to  make  partition  of  the 
estates,  in  which  the  lunatic  was  entitled  to  an  undivided 
share  (d). 

In  another  case,  where  the  Master  had  reported  that  part- 
nership property,  in  which  the  lunatic  had  a  share,  could 
not  be  divided  without  the  aid  of  Parliament,  it  was  order- 
fed  that  his  report  should  be  confirmed,  and  that  the  com- 
mittee of  the  estate  should  be  at  liberty  to  apply  to  Parlia- 
ment for  an  act  to  empower  him,  or  the  committee  or  com- 

(b)  See  Bramwell's  Analytical  Ta-  (d)  In  re  Rtus,  4  February,  1828. 
ble  of  Private  Statutes,  tit.  Lunatics.    An  act  was  obtained.  Private  Acts,  9 

(c)  See  2  B1.  Comm.  344 ;  Cruise's    Geo.  4,  c.  20. 
Dig.  i\U  33,  Private  Acts,  anie^  p.  369. 
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mittees  for  the  time  being  of  the  estate  of  the  lunatic^  to  sell 
uid  dispose  of  certain  property  belonging  to  him;  and  it  waa 
ordered  that  the  committee  should  join  with  the  other  part- 
ner in  the  disposal  of  the  co-partnership  property,  in  such 
manner,  and  under  Such  powers  of  leasing,  sale^  partition, 
and  exchange,  as  tiierein  mentioned,  and  under  such  other, 
powers  and  provisoes  as  might  be  necessary  for  the  purpose 
of  disposing  of  the  whole  of  such  property  to  the  best  ad^ 
vantage,  for  the  benefit  of  all  ]>arties  interested  therein  (^)» 
After  the  act  had  been  obtained,  in  the  last  case,  it  was  re-> 
ferred  to  the  Master  to  inquire  and  certify  what  was  the 
best  mode  to  be  pursued  with  regard  to  the  separate  pro* 
perty  of  the  lunatic  comprised  in  such  act,  with  reference  to 
the  powers  therein  contained  for  disposal  thereof  (/*)• 

In  another  case  it  wia  ordered,  that  the  committee  of  a 
lunatic's  estate  should  be  at  liberty  to  apply  to  Parliament 
for  obtaining  an  act  of  Parliament,  for  authorizing  the  sale 
of  such  parts  of  an  estate  to  which  the  lunatic  was  entitled 
as  tenant  in  tail  under  a  particular  will,  as  the  Lord  Chan* 
cellor,  or  other  person  intrusted  with  tiie  care  of  lunatics, 
should  direct;  and  for  enabling  such  committee  or  trustees 
to  invest  the  money  in  the  purchase  of  other  lands,  to  be  seU 
tied  to  the  same  uses,  with  power  of  granting  leases:  and 
that  such  act  should  contain  a  clause  directing  such  a 
fund  to  be  created,  by  mvestment  of  part  of  the  purdiase 
money,  in  the  3  per  ^ent  ConsoL  Bank  Annuities,  as  would  be 
sufficient  to  produce  an  annual  sum  of  a  certain  amount  fof 
the  maintenance  of  the  lunatic  {g). 

Private  acts  have  been  also  obtsuned  for  authorising  the 
granting  of  leases  of  the  estates  of  lunatics  (A);  but  such 
acts  are  not  now  often  necessary,  as  the  g^ieral  powers  con-^ 
tained  in  the  statute,  enabling  committees  to  lease,  are  in 
most  cases  sufficient  («)• 

{e)  In  re  Craven^  15  Marchy  1827.  (^)  In  re  Warriner,  23  Mar.  1S30. 

Aniict  was  obtained  in  this  case.    See  (A)  See  Private  Acts — InreNeiO' 

Private  Acts? SrS  Geo.  4,  c  66.  An  port^  4  Geo.  8»  c  2;  In  re  Duchesa 

act  was  obtained  In  re  Newport,  10  of  CAanioe^  33  Geo«  S,  «.  79;  In  re 

Geo.  4,  c.  30.  Sir  Tkomtm  Smfftk^  59  Geo.  3,  c39. 

(/)  In  re  Craoen,  1  May,  1828.  <i)  See  unU^  pp.  341,  342. 
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SECTION  III. 

Of  CcnveyanceM  of  Estates  and  the  Transfer  of  Funds  vested 
in  Lunatics  as  Trustees  or  Mortgagees* 

1.  THE  statute  now  in  force,  both  in  England  and  Ire^ 
land,  respecting  the  conveyance  of  estates,  and  the  transfer 
of  fiinds  vested  in  lunatic  trustees  or  mortgagees,  is  the  1 1 
Geo.  4  &  1  Will.  4,  c.  60;  but,  as  it  is  ofiten  necessary  t9 
consider  how  the  law  stood  previously  to  the  passing  of  that 
act,  with  the  view  of  determining  the  validity  of  titles  de^ 
pending  upon  orders  formerly  made,  it  may  be  usefiil  in  this 
phice«  as  in  the  preceding  sections  of  this  chapter,  to  advert 
shortly  to  the  repealed  statutes,  and  the  decisions  upon 
diem«  It  should  be  remembered,  that,  if  a  conveyance  is 
obtained  under  the  order  of  the  Court,  it  will  not  be  vsif 
hd  unleas  the  party  comes  within  the  provisions  of  the 

By  statute  4  Geo.  2,  c«  10,  persons  being  idiot,  lunatic,  or 
mom  compos  mentis,  having  estates  in  lands,  in  trust  only  for 
others  or  by  way  of  mortgage,  or  their  committees,  were 
enabled,  and  might  have  been  compelled,  by  the  order  of 
the  Lord  Chancellor  of  Great  Britain,  to  convey  lands  so 
vested  in  them,  in  like  manner  as  trustees  or  mortgagees  of 
sane  memory  were  compellable  to  convey.  By  the  Irish 
statute  of  the  5  Geo.  S,  c  8,  the  Lord  Chancellor  of  Ireland 
was  enabled  to  make  similar  orders  as  to  lands  in  that  country. 
Under  the  statute  4  Geo.  S,  c.  10,  a  trustee  found  lunatic  by 
the  Master's  report,  eould  not  have  been  ordered  to  convey 
unless  a  comnttssicm  had  issued  (/);  but  where  a  commission 
had  issued,  the  Court  ordered  the  lunatic  and  his  curator  to 
join  in  the  conveyance  («i).    It  was  also  decided,  that  a  suis 

(k)  In  re  Janawa^f  7  Prioe^  090.         (m)  Ex  parte  Marehioneas  of  Aft" 
(/)  £x  parU  Giliam,  2  Yes.  jua.    nandale,  AxM.  60;  Es  parU  Lems, 
5S7.  1  ¥es.  ten.  298;  amte^  p.  10. 
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render  of  a  copyhold  estate  could  not  be  obtained^  under 
that  statute^  from  the  lunatic  heir  of  a  person  who  had  co- 
venanted to  surrender  copyholds  to  the  uses  of  a  settle- 
ment (n). 

By  statute  1  &  2  Geo.  4,  c.  114,  the  Lord  Chancellor 
of  Great  Britain  was  enabled  to  appoint  persons,  on  be- 
half of  those  being  idiot,  lunatic,  or  non  compos  mentis, 
to  convey  lands  vested  in  them  in  trust,  or  by  way  of 
mortgage,  although  they  had  not  been  found  such  by  in- 
quisition. The  statute  of  the  6  Geo.  4,  c.  74,  repealed  the 
statutes  of  the  4  Geo.  2,  c.  10,  and  the  1  &  2^Geo.  4,  c.  1 14, 
and  enacted,  that  when  any  person  seised  of  any  lands  or 
any  estate  or  interest  therein,  upon  any  trusts,  or  by  way  of 
mortgage,  should  be  idiot,  lunatic,  or  of  unsound  mind,  it 
should  be  lawful  for  the  committees  of  such  persons,  or  any 
person  to  be  appointed  as  thereinafter  mentioned,  in  the 
name  of  the  idiot,  lunatic,  or  person  of  unsound  mind^  by 
the  direction  of  the  Lord  Chancellor  of  Great  Britain,  to 
convey  or  otherwise  assure  such  lands  to  such  persons,  and 
in  such  manner  as  he  should  direct.  And  by  the  4th  section 
of  the  6  Geo.  4,  c.  74,  it  was  enacted,  that  when  and  so  of- 
ten as  the  persons  seised  or  possessed  as  aforesaid,  being 
idiot,  lunatic,  or  of  unsound  mind,  should  not  have  been 
found  such  by  inquisition,  it  should  be  lawful  for  the  Lord 
Chancellor  tp  order  or  appoint  such  persons  as  to  him 
should  seem  meet,  on  behalf  of  the  person  or  persons  being 
idiots,  lunatics,  or  of  unsound  mind,  (but  not  having  been 
found  such  by  inquisition),  to  convey  or  otherwise  assure  such 
lands.  It  was  held,  that  a  trustee,  to  come  within  the  sta- 
tute of  the  4  Geo.  2,  c.  10,  must  be  a  trustee  without  inter- 
est, and  without  duties  to  perform,  for  the  simple  purpose  of 
parting  with  the  estate  (o).  But,  by  the  statute  6  Geo.  4,  c. 
74,  section  10,  it  was  enacted,  that  the  several  provisions 
thereinbefore  contained  should  extend  to  cases  in  which  a 
trustee  might  have  some  beneficial  estate  or  interest  in  die 

(»)  Ex  parte  Currie,  in  re  Hub-    149;  and  see  v.  Handeock, 

Mdy  1  Jac.  &  Walk.  642.  17  Yes.  383;  Ex  parte  Chatteney, 

(o)  Ex  parte  Tutin,  3  Yes.  &  Bea.    Jac.  Rep.  56. 
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landsj  funds,  or  securities  vested  in  him,  and  also  to  cases  in 
which  the  trustee  might  have  some  duties  to  perform.  And 
by  statute  7  Geo.  4,  c.  43,  the  provisions  therein  contained, 
for  enabling  trustees  in  Ireland  to  convey,  were  extended 
to  cases  of  trustees  having  a  beneficial  interest  or  duties  to 
perform. 

2.  The  statutes  of  the  6  Geo.  4,  c.  74,  and  the  7  Geo.  4, 
c.  43,  and  the  Irish  statute  of  the  5  Geo.  2,  c.  8,  are  re- 
pealed by  the  statute  1 1  Geo.  4  &  1  Will.  4,  c.  60;  and, 
by  the  3rd  section  of  the  last  act  it  is  enacted,  '^  That  where 
any  person  seised  or  possessed  of  any  land  upon  any  trusti 
or  by  way  of  mortgage,  shall  be  lunatic,  it  shall  be  law- 
fid  for  the  committee  of  the  estate  of  such  person,  by  the 
direction  of  the  Lord  Chancellor  of  Great  Britain,  being 
intrusted  by  virtue  of  the  King's  sign  manual  with  the  care 
and  commitment  of  the  custody  of  the  persons  and  estates 
of  persons  found  idiot,  lunatic,  or  of  unsound  mind,  to  con* 
vey  such  land,  in  the  place  of  such  trustee  or  mortgagee,  to 
such  person,  and  in  such  manner,  as  the  said  Lord  Chancel* 
lor  shall  think  proper;  and  every  such  conveyance  shall  be 
as  effectual  as  if  the  trustee  or  mortgagee,  being  lunatic, 
had  been  of  sane  mind,  memoiy,  and  understanding,  and 
had  made  and  executed  the  same.*'  And  it  is  further  enact- 
ed (n),  ^'  That  where  any  stock  shall  be  standing  in  the  name 
of  any  person  who  shall  be  a  lunatic,  as  a  trustee  or  execu^ 
tor,  alone  or  jointly  with  any  other  person,  or  shall  continue 
to  be  standing  in  the  name  of  a  deceased  person  whose  ex- 
ecutor shall  be  lunatic,  or  shall  be  otherwise  vested  in  or 
transferrable  by  any  person  who  shall  be  lunatic,  for  the 
benefit  of  some  other  person,  it  shall  be  lawful  for  the  Lord 
Chancellor,  intrusted  as  aforesaid,  to  direct  the  committee 
of  the  estate  of  any  such  lunatic  to  transfer  or  join  in  trans- 
ferring such  stock  to  or  into  the  name  of  such  person,  and 
in  such  manner  as  the  said  Lord  Chancellor  shall  think 
proper,  and  also  to  order  such  person  appointed  as  afore- 
said to  receive  and  pay  over,  or  join  in  receiving  and  paying 
over,  the  dividends  of  such  stock,  in  such  manner  as  the  said 

(n)  ll  Geo.  4  &  1  Wm.  4,  c.  60,  s.  4. 
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Lord  Chancellor  shall  direct;  and  every  such  transfer,  re^ 
ceipty  and  paymenti  shall  be  as  effectual  as  if  the  person 
being  lunatic  had  been  of  sane  mind,  memory,  and  under- 
standing, and  had  transferred,  received,  and  paid,  or  joined 
in  transferring,  receiving,  and  paying  such  stock  or  divi-^ 
dends."  And  it  is  further  enacted  (o),  '^  That  where  any  such 
person  as  aforesaid,  being  lunatic,  shall  not  have  been  found 
such  by  inquisition^  it  shall  be  lawful  for  the  Lord  Chancel^ 
lor,  intrusted  as  aforesaid,  to  direct. any  person  whom  the 
said  Lord  Chancellor  may  think  proper  to  appoint  for  that 
purpose,  in  the  place  of  such  last-mentioned  lunatic,  to  con'* 
vey  or  join  in  conveying  such  land,  or  to  transfer  or  join  in 
tmnsferring  such  stock,  and  receive  and  pay  over  the  divi* 
dends  thereof,  as  hereinbefore  is  mentioned;  and  every  such 
conveyance,  transfer,  receipt,  or  payment,  shall  be  as  eSec* 
tual  as  if  the  said  person  being  lunatic  had  been  of  sane 
mind,  memory,  and  understanding,  and  had  made,  done»  or 
executed  the  same;  but  where  any  sum  of  money  shall  be 
payable  to  such  lunatic,  no  such  last-mentioned  order  shall 
be  made,  if  such  sum  of  money  shall  exceed  TOO/.;  and  where 
any  sum  not  exceeding  700f.  shall  be  payable  to  smA  luna*- 
tic,  and  any  such  order  shall  be  made,  the  Lord  Chancel- 
lor, intrusted  as  aforesaid,  shall  direct  to  whom,  and  in 
what  miuiner,  the  money  so  payable  shall  be  paid;  and  every 
payment  made  in  pursuance  of  such  direction  sh^  ef- 
fectually discharge  the  person  paying  the  same  from  die  mo^ 
ney  which  he  shall  so  pay*'  (p).  It  is  also  provided  (9),  that 
every  order  to  be  made  in  pursuance  of  that  act  by  the 
Lord  Chancellor,  intrusted  as  aforesaid,  sbaU  be  signified 
upon  petition  in  the  lunacy  or  matter;  and  such  person 
as  hereinafter  is  mentioned,  shaH  be  the  petitioner^  whe- 

(o)  11  Geo.  4  ft  1  WilL  4,  c  60,  to  1^  tsse  sf  a  lonatie  not  M  ftnttd 

s.  4*  by  inquHitioB,  who  fiUi  none  of  sudi 

(p)  It  setms  tkat  this  section  ex*  characters,  although  hia  interest  maj^ 

tends  only  to  cases  where  the  lunatic  not  exceed  that  sum.      See  poit^ 

is  either  an  executor,  trustee,  or  morU  Chap.  x.  s.  3. 
ya^ee,  having  a  henefidal  interest  in       fjq)  11  Ceo.  4  &  1  Witt.  4,  c.  69, 

the  fund,  in  his  own  right  not  exceed-  s.  1 1 « 
ing  7002.;  and  that  it  dees  not  spply 
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Aer  such  person  be  or  be  not  under  any  legal  disal^ly; 
(that  is  to  say),  if  the  same  shall  relate  to  a  conveyance, 
transfer,  receipt,  or  payment,  to  or  in  such  manner  as  may 
be  directed  by  any  person  beneficially  entitled,  then,  upon 
the  }>etition  of  the  person  or  some  or  one  of  the  persons 
beneficially  entitled  to  the  land,  stock,  or  dividends  to  be 
conveyed,  transferred,  received,  or  paid;  and  if  the  same 
shall  relate  to  a  conveyance  in  order  to  vest  any  land  or 
stock  in  a  new  trustee  duly  appointed,  then  upon  the  pe- 
tition either  of  the  trustee  or  some  or  one  of  the  trustees 
m  whom  the  same  shall  be  proposed  to  be  vested,  or  of  any 
person  having  an  interest  therein;  and  if  the  same  shall  re« 
late  to  the  conveyance  of  an  estate  in  mortgage,  then,  upon 
the  petition  of  the  person  or  some  or  one  of  the  persons 
entided  to  the  equity  of  redemption  thereof,  or  of  the  per« 
son  or  some  or  one  of  the  }>erson8  entitled  to  the  monies 
thereby  secured,  or  the  committee  or  some  or  one  of  the 
committees  of  the  person  entitled  to  such  monies  if  a  luna« 
tic.  It  was  decided,  that  a  petition,  praying  that  the  com- 
mittee of  a  lunatic  might  be  ordered  to  transfer  property 
vested  in  a  lunatic  as  a  trustee  within  the  6  Geo.  4,  c.  74^ 
s.  3,  ought  to  be  intided  in  the  lunacy,  and  need  not  be 
intided  in  the  matter  of  the  act  (r). 

The  Lord  Chancellor  may  direct  a  bill  to  be  filed  in  cases 
where,  on  account  of  the  length  of  time  since  the  creation  or 
last  declaration  of  a  trusty  the  title  of  the  party  claiming  a 
conveyance  or  transfer  may  appear  to  require  deliberate  in- 
vestigation in  the  presence  of  the  parties  interested,  or  where 
it  shall  appear  to  the  Lord  Chancellor,  intrusted  as  aforesidd, 
not  proper  to  make  an  order  upon  petition.  Any  committee 
directed  by  the  act  to  make  any  conveyance  or  transfer,  may 
be  compelled  by  the  order  to  be  obtained  as  directed  by  the 
act,  to  execute  the  same  in  like  manner  as  trustees  of  fiill 
age  and  of  sane  mind  are  compellable  to  convey  and  trans* 
fer(«).  Every  person  being  in  other  respects  a  trustee, 
is  declared  to  be  so,  notwithstanding  he  may  have  some  be- 
neficial estate  or  interest  in  the  same  subject,  or  may  have 

(r)  InreFowUr,2RuM.4iQ.     (f)  110so.4&  1  Wak4,o.60,fl8.1S4kl8i 
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some  duty  as  trustee  to  perfonn;  but  in  every  such  case^ 
and  in  every  case  of  a  mortgagee^  (not  being  a  naked  trus- 
tee), the  Lord  Chancellor,  intrusted  as  aforesaid,  if  he  shall 
think  it  requisite,  may  direct  a  bill  to  be  filed  to  establish  the 
right  of  the  party  seeking  the  conveyance  or  transfer  (/). 

The  act  extends  to  every  case  of  a  constructive  trust,  or 
trust  arising  or  resulting  by  implication  of  law;  but  in  every 
such  case,  where  the  alleged  trustee  has  or  claims  a  bene- 
ficial interest  adversely  to  the  party  seeking  a  conveyance 
or  transfer,  no  order  shall  be  made  for  the  execution  of  a 
conveyance  or  transfer,  until  after  it  has  been  declared  by 
the  Court  of  Chancery,  in  a  suit  regularly  instituted  in  such 
Court,  that  such  person  is  a  trustee  for  the  person  seeking 
a  conveyance  or  transfer ;  but  the  act  does  not  extend  to  par* 
titions,  or  cases  of  election  in  equity,  or  to  a  vendor,  except 
to  the  case  thereby  provided  for  (ju). 

3.  An  order  has  been  lately  made  by  Lord  Chancellor 
Brougham,  that  no  petition,  relating  to  lunatic  trustees  un- 
der the  act  of  1 1  Geo.  4  &  1  Wm.  4^  c.  60,  be  brought  on 
for  hearing,  unless  two  days'  notice  shall  have  been  given  to 
the  Secretary  of  lunatics,  and  to  all  parties  interested  (r). 

When  it  is  desired  to  obtain  a  reconveyance  of  property 
vested  in  a  lunatic,  either  as  a  trustee  or  mortgagee,  a  peti- 
tion {to)  must  be  presented,  either  by  the  committee  of  the 

Xt)  11  Geo.  4  &  1  Wm.  4,  c.  60,  the  administratioii  of  the  trust  pro- 

u.  15.  perty  out  of  his  hands;  far  the  quea- 

(u)  Id.  B.  18.  tion  of  the  insanity  of  a  party  ought 

(v)  Order  in  Lunacy,  22nd  Feh.  not  to  he  determined  upon  ex  parte 

1832.  statements  and  affidavits  alone,  hut 

It  has  hcen  the  practice  to  refer  the  trustee  should  have  an  oppor- 

petitions  of  this  kind  to  a  Master  of  tunity    of   answering    them;    and, 

the  Court  of  Chancery,  without  re-  therefore,  the  party  making  such  an 

quiring  proof  of  notice  of  the  intend-  application  ought  to  be  required  to 

ed  application  having  been  given  to  produce,  in  the  first  instance,  a  sati*- 

the  trustee,  or  even  an  affidavit  of  his  factory  affidavit,  as  well  of  the  insa- 

being  a  lunatic  or  of  unsound  mind,  nity  of  the  trustee,  as  of  notice  of  the 

As  every  person  ought  to  have  an  intended  application  having  been  giv- 

opportunity  of  disproving  the  charge  en  to  him  or  his  agents.    See  on/r, 

of  insanity,  notice  ought  to  be  given  p.  35,  n.  (a) ;  p.  101,  n.  (/). 

to  the  trustee  alleged  to  be  a  lunatic,  (w)  See  Forms  of  such  Petitions 

of  the  intention  of  the  parties  to  ap-  in  the  AppencGx. 
ply  to  the  Court  for  an  order  to  take 
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estate,  or  by  the  mortgagori  or  by  some  person  having  a  be- 
neficial interest  in  the  trust  property  or  money  secured  on 
mortgage,  stating  the  deed  creating  the  trust  or  mortgage, 
and  such  other  facts  as  are  necessary  to  shew  the  right  of 
the  party  seeking  to  obtain  the  transfer;  upon  this  petition, 
it  win  be  referred  to  the  Master  to  inquire  and  certify  whe- 
ther the  party  be  a  lunatic  trustee  or  mortgagee  within  the 
meaning  of  the  act  of  the  1 1  Geo.  4  &  1  Wm.  4,  c*  60.  If 
the  Master  finds  that  the  party  is  a  lunatic  mortgagee  within 
that  act,  another  petition  must  be  presented  for  confirm- 
ing his  report;  upon  which  he  will  be  directed  to  compute 
the  principal  and  interest  due  in  respect  of  the  mortgage; 
and  an  order  will  be  made,  that,  upon  payment  by  the  mort- 
gagor to  the  committee  of  the  estate  of  the  lunatic,  of  what 
the  Master  shall  compute  for  such  principal  and  interest  to 
the  time  of  payment,  the  committee  of  the  estate  of  the  lu- 
natic be  at  liberty,  in  his  name  and  on  his  behalf,  to  re- 
convey  the  estate  comprised  in  the  mortgage  to  the 
mortgagor,  or  as  he  shall  direct;  such  reconveyance  to  be 
settled  by  the  Master  in  case  the  parties  differ  about  the 
same.  And  a  further  order  will  be  made  for  referring  it  to 
the  Master  to  tax  the  costs  incurred  by  both  parties  in  obtain- 
ing the  orders,  and  that  such  costs  (after  deducting  the  ex- 
pense of  the  reconveyance,  which  will  be  directed  to  be  paid 
by  the  mortgagor)  be  paid  by  the  committee  out  of  the  luna- 
tic's estate,  and  allowed  in  passing  his  accounts,  and  that  no- 
tice of  attending  the  Master  be  given  to  the  mortgagor  {x). 

Where  the  Master  finds  the  party  to  be  a  lunatic  trustee 
within  the  act,  on  confirming  his  report,  the  committee  of 
the  estate  of  the  lunatic  will  be  ordered  to  convey  the  land, 
or  transfer  the  funds  vested  in  him  as  such  trustee,  upon 
payment,  by  the  party  making  the  application  to  the  commit- 
tee, of  the  costs  occasioned  by,  and  consequent  on,  the  pe- 
titions and  orders,  such  costs  having  been  taxed,  and  the 
conveyances  settled,  by  the  Master,  in  case  the  parties  differ 
about  the  same. 

In  some  cases,  where  stock  standing  in  the  name  of  a  lu- 

{x)  In  re  Bakery  1827. 
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natic^  either  alone  or  jointly  with  other  persons^  as  trustees 
or  executors  under  a  will,  has  been  ordered  to  be  transfer* 
red  by  the  committee  of  the  lunatic  into  the  names  of  the 
other  trustee,  or  new  trustees,  in  trust  for  the  parties  entitkd, 
the  Lord  Chancellor  has  directed  all  parties  claiming  any  in- 
terest under  the  will  in  question,  to  execute  a  release  and 
indemnity  to  the  committee  of  the  lunatic  against  all  claims 
and  demands,  on  account  of  the  stocks  so  directed  to  be 
transferred  (y). 

In  one  case,  on  the  confirmation  of  the  Master's  report 
approving  new  trustees  of  a  wiH  in  the  place  of  the  lunatic, 
it  was  ordered,  that  a  proper  release  and  indemnity  of 
the  lunatic  and  his  estate  should  be  given  and  executed  to 
hhn  and  his  committee,  by  such  of  the  parties  daimmg  any 
shares  under  the  will  m  question,  as  the  Master  diould  ap- 
prove,  (such  release  to  be  settled  by  him  in  case  the  parties 
differed);  and,  upon  its  execution,  the  committee  was  ordered 
to  transfer  stock  in  the  lunatic's  name,  into  the  names  of  the 
new  trustees;  and  the  costs  of  the  proceedings  were  direct- 
ed to  be  paid  to  the  committee  out  of  the  trust  ftmd  (jr). 

But  where  stock  standing  in  the  name  of  a  lunatic,  as  sur- 
viving trustee  and  executor  under  a  will  of  a  testator,  was 
ordered  to  be  transferred  to  the  party  beneficially  entitled, 
and,  from  the  length  of  time  which  had  elapsed  since  the 
death  of  the  testator  it  might  fairly  be  presumed  that  all 
his  debts  and  legacies  had  been  paid,  and  his  assets  duly 
administered,  such  transfer  was  directed  to  be  made,  with- 
out requiring  any  release  or  indemnity  {a). 

4.  When  a  lunatic  trustee  or  mortgagee  has  not  been  so 
Jound  by  inquistiion^  and  a  conveyance  is  desired  to  be  ob- 
tained, the  Lord  Chancellor  will,  on  the  petition  of  the  mort- 
gagor (6),  or  of  the  persons  beneficially  interested  in  the 
money  due  on  mortgage  or  the  trust  property,  refer  the 
matter  to  a  Master  in  Chancery,  to  inquire  and  citify 

(y)  In  re  Palmer,  29th  March,  (z)  In  re  Brand,  24th  May,  1S3I. 

1828;  Inre  Craven,  8th  July,  1829.  (a)  In  re  Steert,  24lh  July,  1829. 

See^tmflMMMv.£o0asd^3Mer.547;  (S)  SeeFormaof  SQcbBBttti«win 

Femon  v.  Egmont,   1  Bligh,  New  the  Appendix. 
Ser.  544. 
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whefther  tke  tnntee  or  mortgagee  be  an  idiot,  limatict  or  of 
unaound  mind ;  and  in  case  tke  Master  shall  find  the  party 
to  be  so,  then  to  inquire  .and  certify  whether  he  is  seised 
or  possessed  of  the  estate  mentioned  in  the  petition,  or  any 
and  what  part  or  parts  thereof,  upon  any  and  what  trust,  or 
by  way  of  any  and  what  mortgage,  and  for  whom,  within 
the  act  of  the  U  Geo.  4  &  1  Will.  4,  c.  60,  and  whe. 
&eT  he  has  any  beneficial  interest  in  the  estate;  and  in 
case  the  Master  shall  find  the  party  to  be  such  trustee 
or  mortgagee,  then  to  inquire  and  certify  who  are  the 
most  proper  persons  to  be  appointed  on  bis  behalf,  and 
in  his  name,  to  convey  the  estate  or  interest  vested  in  him; 
and  due  notice  of  attendin^g  the  Master  will  be  directed  to  be 
given  to  all  parties  interested.  On  the  inquiry  before  the 
liaster  the  parties  must  produce  the  deeds  creating  the  trust 
or  mortgage,  and  the  aflSdavits  of  one  or  more  medical  men, 
as  to  the  lunacy  or  unsoundness  of  mind  of  the  party  from 
whom  the  conveyance  is  sought  to  be  obtained,  and  such 
other  evidence  as  the  Master  shall  require  for  establishing 
the  right  of  the  persons  requiring  the  eonveyance.  If  the 
Master  finds,  by  his  report,  that  the  party  is  of  unsound  mind, 
that  he  is  seised  of  the  estates  mentioned  in  the  petition, 
either  as  a  mortgagee  or  trustee  within  the  act,  and  that  he 
has  approved  of  a  person  to  be  appointed  to  convey  on 
behalf  of  such  party;  on  another  petition  being  presented, 
such  report  will  be  confirmed,  (unless  sufficient  reason 
should  be  shewn  against  it),  when  the  Lord  Chancellor  will 
appoint  the  person  named  in  the  report  to  convey,  and,  in 
the  case  of  a  mortgage,  direct  such  person  to  convey  upon 
payment  of  the  principal  money  and  interest  due  thereon; 
and  also,  upon  payment  by  the  mortgagee  of  the  costs  of 
the  orders  and  applications  to  be  taxed  by  the  Master,  in 
case  the  parties  differ  about  the  same. 

Where  the  Master  finds  that  the  party  is  a  lunatic,  or 
of  unsound  mind,  and  possessed  of  funds  within  the  meaning 
of  the  act,  and  that  such  trustee  has  no  beneficial  interest 
therein,  on  the  confirmation  of  the  Master's  report  an  order 
will  be  made,  that  the  proper  officer  of  the  Bank  or  other 
public  company  do  transfer,  or,  if  there  are  other  trustees. 
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join  in  transferring  the  funds  vested  in  the  lunatic  to  the 
parties  interested,  who  will  be  directed  to  pay  the  costs  of 
all  parties. 

On  the  petition  of  the  parties  entitled  to  the  equity 
of  redemption  of  an  estate,  it  was  referred  to  the  Master 
to  inquu-e  whether  a  mortgagee,  who  had  not  been  found 
a  lunatic  by  inquisition,  was  an  idiot,  lunatic,  or  of  un- 
sound mind,  and  if  so,  whether  he  was  seised  of  the  estate 
mentioned  in  the  petition,  as  a  trustee  or  mortgagee  within 
the  meaning  of  the  act  1 1  Geo.  4  &  1  Will.  4,  c.  60,  and 
whether  he  had  any  and  what  beneficial  estate  or  interest 
therein;  and  if  the  Master  found  the  party  to  be  such  mort- 
gagee, the  Master  was  to  certify  whether  any  thing  and 
what  was  due  for  principal  and  interest  on  the  mortgage, 
and  whether  the  said  mortgagee  was  entitled  thereto,  or  to 
any  and  what  part  thereof,  in  his  own  right,  and  for  his  own 
benefit,  or  in  trust  for  any  other  persons,  and  whom.    And« 
if  it  was  found  that  such  mortgagee  was  entitled  to  such 
principal  and  interest  for  his  own  benefit,  then  it  was  fur- 
ther ordered,  (in  the  event  of  such  money  and  interest  not 
exceeding  the  sum  of  700/.),  that  the  said  Master  should  in- 
quire and  certify  who  were  the  most  proper  persons  to  be 
appointed  on  the  behalf  of  the  lunatic  mortgagee,  to  receive 
the  amount  to  be  so  found  due  to  him,  and  in  his  place  to 
leconvey  the  estate  in  mortgage  (e).     The  Master  having 
found  that  the  party  was  a  mortgagee  within  the  act,  and 
that  he  was  entitled  to  the  principal  and  interest  due  on 
the  mortgage,  in  his  own  right,  and  for  his  own  benefit,  on 
the  confirmation  of  such  report,  it  was  ordered  that  it  should 
be  paid  to  the  person  approved  by  the  Master,  who  was 
directed  to  settle  and  take  such  security  for  the  due  appli- 
cation of  such  mortgage  money  and  interest,  as  he  might 
consider  proper  and  sufficient,  and  the  costs  (except  those 
of  the  reconveyance)  were  directed  to  be  paid  out  of  such 
money  (c/). 

In  order  to  obtain  a  transfer  of  any  stock  vested  in  a 
lunatic  not  so  found  by  inquisition,  it  will  be  referred,  on 
the  petition  of  the  parties  beneficially  interested,  to  the 

(c)  In  re  HunUman,  17tli  August,  1831.  (d)  Id.  2l8t  Feb.  1832. 
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Master  in  rotatioii  of  the  Court  of  Chancery  to  inqaire  and 
certify  whether  the  party  is  an  idiot,  huiatic,  or  of  unsonnd 
mind ;  and,  if  the  Master  find  in  the  affimatiye,  then,  whether 
the  tmstee  is  possessed  of  the  fund  in  question,  either  alone 
or  jointly  with  any  other  persons,  and  whom,  as  a  trustee 
upon  any  and  what  trusts  within  the  meaning  of  the  act, 
and  whether  the  party  has  any  and  what  beneficial  interest 
therein,  and  whether  there  are  any  and  what  incumbrances 
afifecting  the  same  (e)»  The  Master  found  by  his  report  un- 
der the  last  reference,  that  a  testator  had  by  his  will  directed 
that,  in  case  either  of  his  daughters  should  marry  during 
the  widowhood  of  his  wife  with  the  consent  of  his  trustees 
lor  the  time  being,  they  should  thereupon  advance  and 
pay  to  such  daughter  a  portion  of  their  respective  shares 
of  the  trust  funds  bequeathed  to  them;  and  that  one  of  the 
trustees  was  of  unsound  mind  and  had  no  beneficial  interest 
in  the  trust  fiuid;  and  that  one  of  such  daughters  had  mar* 
ried  with  the  consent  of  the  sane  trustees.  The  Lord 
Chancellor,  on  the  petition  of  the  married  daughter  and  her 
husband,  confirmed  the  Master's  report,  and  ordered  the 
proper  officer  of  the  West  India  Dock  Company,  in  the  place 
of  the  lunatic  trustee,  to  join  with  the  other  trustees  in 
transferring  part  of  the  West  India  Dock  Stock  (standing 
in  the  names  of  all  the  trustees),  as  part  of  the  portion  of  the 
daughter  under  the  will,  into  the  names  of  the  trustees  ap- 
pomted  by  articles  made  on  her  marriage,  upon  the  trusts 
th^eby  dedisured  (/*)• 

The  Lord  Chancellor  can,  if  he  think  proper,  on  being 
satidied  that  a  trustee  is  of  unsound  mind,  and  that  the 
property  sought  to  be  transferred  is  rested  in  him  upon 
trust,  and  that  he  has  no  beneficial  interest  therein,  order 
a  conveyance  and  transfer  of  lands  and  money  in  the  funds 
to  new  trustees  without  any  reference  to  the  Master  (g). 

If  the  stock  or  fund  which  is  required  to  be  transferred 
belongs  to  a  married  woman,  and  the  husband  applies  to 

(e)  In  re  Camber^  13tb  May,  1831.        (p)  In  re  The  Earl  of  Liverpool, 
(/)  Id.  nth  Aug.  1831.  nth  Aug.  1828. 
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receive  it^  the  wife  must  be  examined  in  Court  in  the  usual 
way^  if  resident  in  this  country,  or,  if  not,  by  commissioners 
abroad,  to  be  appointed  for  that  purpose,  in  order  to  consent 
to  the  proposed  transfer  or  payment.  Thus,  where  stock  in 
the  Sper  cent,  Consol.  Bank  Annuities  was  standing  in  the 
name  of  a  lunatic  trustee,  on  the  petition  of  the  husband 
and  wife,  it  was  ordered  that  the  wife  should  be  at  liberty 
to  attend  certain  commissioners  at  Calcutta,  who  were  to 
examine  her  apart  from  her  husband,  as  to  whom  and  in 
what  manner,  and  for  what  purposes,  she  was  willing  and 
desirous  that  such  stock  should  be  transferred  or  disposed 
of;  the  commissioners  having  certified  that  the  wife,  on  her 
examination^  declared  that  she  was  desirous  that  the  stock 
should  be  transferred,  and  paid  to  her  husband  for  his  own 
use  and  benefit,  and  that  the  wife  did  freely  and  voluntarily 
consent  to  the  same,  an  order  was  made,  on  the  petition  of 
the  husband  and  wife,  for  transfer  of  such  stock  and  the 
payment  of  the  dividends  thereon,  to  certain  persons  named 
in  a  power  of  attorney  executed  by  the  husband  and  wife> 
for  his  sole  use  and  disposal  (A). 

6.  By  statute  1 1  Geo.  4  &  1  Will.  4,  c.  60,  s.  SS,  the 
Lord  Chancellor,  intrusted  as  aforesaid,  may  in  certain  cases 
appoint  any  person  to  be  a  new  trustee,  by  an  order  to  be 
made  on  a  petition  to  be  presented  for  a  convejrance  or 
transfer  under  that  act,  after  hearing  all  such  parties  as  the 
Court  shall  think  necessary;  and  thereupon  a  conveyance 
or  transfer  shall  be  executed,  so  as  to  vest  such  land  or 
stock  in  such  new  trustee,  either  alone  or  jointly  with  any 
surviving  or  continuing  trustee,  as  effectually  as  if  such 
new  trustee  had  been  appointed  under  a  power  in  any 

(h)  In  re  Notley,  19  November,  wife,  and  an  office  copy  of  the  affida- 

1830.  vit  of  the  due  signing  of  the  exami- 

An  office  copy  of  the  examination  nation  and  certificate,  and  an  office 

and  declaration  of  the  wife,  with  the  copy  of  the  affidavit  yerifying  the 

joint  certificate  of  the  commiMionera  signature  of  the  affidavit,  and  the 

of  the  due  taking  of  such  examina-  joint  affidavit  of  the  husband   and 

tion,  an  office  copy  of  the  certificate  wife,  and  the  letter  of  attorney  of  the 

of  a  Notary  Public  residing  at  Cal-  petitioners,  were  produced,  on  making 

cutta,  verifying  the  signature  of  the  the  above  order. 
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instrument  creating  or  declaring  the  trusts  of  such  land  or 
stock,  or  in  a  suit  regularly  instituted. 

IVhere  the  petition  of  the  surviving  trustee  stated  a 
deed  conveying  real  estate  to  three  trustees,  upon  certain 
trusts,  with  a  power  for  the  surviving  or  continuing  trus- 
tees or  trustee  to  appoint  new  trustees,  the  death  of  one 
of  them,  and  that  another  trustee  had,  subsequently  to 
the  execution  of  the  trust  deed,  become  and  then  was  of 
imbecile  and  unsound  mind,  and  incapable  of  managing  his 
afiairs,  and  a  deed  poU  of  the  other  trustee  appointing  two 
new  ones  in  the  place  of  the  deceased  trustee  and  the 
imbecile  trustee,  it  was  referred  to  the  Master  in  rotation  of 
tbe  Court  of  Chancery,  to  inquire  and  certify  whether  such 
trustee  was  an  idiot,  lunatic,  or  of  unsound  mind,  or  inca* 
pable  of  managing  his  affairs;  and,  if  so,  then  to  inquire 
and  certify  whether  he  was  seised  or  possessed  of  the 
estate  mentioned  in  the  petition,  or  of  any  part  thereof, 
either  alone  or  jointly  with  any  other  persons,  and  whom, 
within  the  meaning  of  the  act  of  the  1 1  Geo.  4  &  1  Will.  4, 
c.  60;  and  whether  such  trustee  had  any  beneficial  interest 
therein:  and  in  case  the  Master  should  find  such  trustee  to 
be  so  seised  or  possessed,  either  alone  or  jointly  with  any 
other  trustees,  but  who  were  deceased  or  unwilling  or  inca« 
pable  to  act  in  the  trusts,  then  he  was  to  inquire  and  certify, 
whether  there  was  any  power  under  such  deed,  or  other- 
wise, to  appoint  new  trustees  of  the  estate  of  which  the  lu- 
natic was  so  seised,  and  by  whom  and  by  whose  direction 
such  power  had  been  or  ought  to  be  exercised,  and  whether 
any  persons  had  been  duly  appointed  new  trustees  in  pur- 
suance of  such  power,  and  whether  such  persons  as  had 
been  so  appointed  were  then  living  and  willing  and  capable 
to  act  in  the  trusts;  but,  if  the  Master  should  find  that  there 
was  no  such  power,  then  it  was  further  ordered,  that  he 
should  inquire  and  certify  who  was  the  most  fit  person  to 
be  appointed  such  trustee  in  the  room  of  the  lunatic: 
and,  on  such  new  trustee  being  duly  appointed  as  afore- 
said, or  approved  by  the  Master,  it  was  further  ordered^ 
that  the  Master  should  approve  of  a  proper  person  in 
the  place  of  the  lunatic  to  convey  the  estate  so  vested  in 

cc2 


388  OF  LUNATIC  TRUSTEES 

him;  and  due  notice  of  attending  the  Master  was  directed  to 
be  given  to  all  parties  interested  (Ar).  The  Master^  under 
the  kst  reference,  haying  found  that  the  party  was  a  lima- 
tic  trustee  within  the  act,  and  that  he  had  no  beneficial  in* 
terest  in  the  property,  and  that  the  deed  contained  a  power 
for  the  appointment  of  new  trustees,  under  which  new 
ones  had  been  duly  appointed,  it  was  ordered  that  the  per- 
son named  by  the  Master  should  join  with  the  other  trus- 
tees in  conveying  the  trust  property  in  the  place  of  the  lu- 
natic,  so  that  the  same  ought  become  vested  jointly  in  one 
of  the  former  trustees  and  the  two  new  trustees,  upon  the 
trusts  of  the  deed  (i). 

Where  the  Master  had  found  that  stock  was  standing  in 
the  names  of  two  deceased  trustees  and  a  lunatic,  upon  the 
trusts  of  a  settlement,  and  that  there  were  no  incumbrances 
affecting  the  same,  and  that  the  trustees  had  not  any  bene* 
ficial  interest  therein — On  the  ]>etition  of  the  persons  pro- 
posed as  new  trustees,  and  of  the  parties  beneficially  inter- 
ested in  the  fund,  it  was  referred  to  the  Master  to  inquire 
and  certify  whether  there  was  any  power  in  the  settlement 
to  appoint  new  trustees  of  the  trust  funds  mentioned  in  the 
petition,  and  by  whom,  and  by  whose  direction  such  power 
(if  any)  was  to  be  exercised,  and,  if  there  was  no  such  pow- 
er, then  the  Master  was  to  inquire  and  certify  whether  two 
particular  persons  were  proper  to  be  appointed  new  trustees 
in  the  place  of  the  lunatic,  or  what  persons  it  would  be  pro- 
per to  appoint  as  such  new  trustees.  The  Master,  by  his 
report  having  found  that  there  was  no  such  power,  and  that 
he  was  of  opinion  that  the  two  persons  proposed  were  fit 
to  be  appointed  new  trustees,  the  Lord  Chancellor  or- 
dered the  Master's  report  to  be  confirmed,  and  appointed 
such  two  persons  to  be  new  trustees,  in  the  place  of  the  two 
deceased  trustees  and  the  lunatic,  and  ordered  the  commit* 
tee  of  his  estate  to  transfer  the  funds  standii^  in  the  books 
of  the  Bank  of  England  in  the  names  of  the  deceased  tnuH 
tees  and  the  lunatic,  into  the  names  of  the  new  trustees,  to 
be  by  them  held  upon  the  subsisting  trusts  of  the  settle- 

(k)  In  re  PiggoU,  2iid  July,  1S31. 
(0  S.  a  30ih  August,  1831. 
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meat;  and  the  committees  were  ordered  to  receive  the  dU 
Tkletida  due  up  to  the  time  of  the  transfer,  with  liberty  for 
them  to  retain  thereout  their  costs  of  the  applications  to  the 
Court  and  the  transfer,  such  costs  to  be  taxed  by  the  Mas- 
ter in  case  the  parties  differed  about  the  same;  and  the  re* 
sidue  of  such  dividends  was  to  be  paid  to  the  new  trustees} 
to  be  by  them  applied  according  to  the  settlement  (m). 

6.  Questions  have  been  frequently  raisedj  as  to  the  pay** 
mentof  the  costs  incurred  by  proceedings  under  the  statutes 
for  obtaining  conveyances  from  lunatic  trustees  and  mortga- 
gees; and  the  decisions  reported  upon  that  subject  are  not 
unifoim.  Thus,  where  a  lunatic  had  been  reported  to  be  a 
trustee  within  the  4  Geo*  S,  c.  lO^  and  the  Court  thereupon 
ordered  his  committee  to  convey,  and  the  case  stood  over 
for  the  purpose  of  determining  whether  the  committee 
should  have  his  costs,  the  Lord  Chancellor  determined  i 
that  the  rule  was,  that  the  estate  of  the  cestui  que  trust 
should  not  bear  the  expense,  but  that  it  must  be  paid  out 
of  the  lunatic's  estate  (ii).  It  appears,  however,  that,  at  the 
hearing  of  that  case,  no  question  as  to  costs  was  made,  and 
that  a  diraction  to  that  effect  was  added  for  the  indemnity 
of  the  committee,  who  had  omitted  to  obtain  his  costs  from 
the  cestui  que  trust  (o). 

Notwithstanding  the  case  last  cited,  the  general  rule 
seems  to  be,  that  the  costs  of  the  committee  of  ^a  luna- 
tie  trustee  conveying  under  the  statute  are  to  be  paid  by 
the  cestui  que  trust.  Thus,  in  a  case  where  a  lunatic 
had  been  reported  to  be  a  trustee  within  the  statute 
for  the  grantee  of  an  annuity,  and  a  question  arose  as 
to  the  committee's  costs.  Lord  Chancellor  ElcUm,  after 
having  been  fiimished  with  a  statement  of  the  practice  on 
this  subject,  finally  ordered,  that  the  committee's  costs  of 
the  original  petition  and  subsequent  proceedings  should  be 
paid  by  the  grantee  of  the  annuity  and  the  assignees  of  the 
grantor  in  equal  moieties;  and  declared  the  general  rule  to 

(m)  In  t€  Straeey^  4  Febniaiy,  290.  See  E^  parte  Cant,  10  Vet. 
1831.  554. 

(tt)    Ex  parU  Brydga,  Coop.  R.       (o)  See  1  Tum.  R.  327. 
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be^  that  the  costs  of  the  committee  of  a  lunatic  trustee  con- 
veying under  the  statute  must  be  paid  by  the  cestui  que 
trust  {p).  'But,  where  a  trustee  refused  to  execute  a  convey- 
ance, which  had  been  settled  and  approved  by  the  Master, 
in  consequence  of  which  a  further  petition  was  presented, 
to  direct  him  to  execute  the  deed  in  question;  as  no  suffi- 
cient reason  appeared  why  he  had  not  before  done  so/ the 
Court  would  not  allow  him  the  costs  occasioned  by  such 
petition  (9).  So  also,  where  an  estate  had  been  convey- 
ed to  trustees  for  the  benefit  of  creditors,  and  an  appli* 
cation  was  made  for  a  commission  of  lunacy  against  one  of 
such  trustees,  who,  after  having  contracted  for  the  sale  of 
an  estate,  became  of  unsound  nund  and  incapable  of  com- 
pleting the  sale;  it  was  held,  that  the  petitioners  must  take 
the  order  at  their  own  expense,  and,  if  the  commission  is- 
sued; must  pay  the  expenses  of  it,  being  for  their  benefit 
up  to  the  time  of  perfecting  the  title  to  the  estate  in  ques- 
tion: and  the  consideration  as  to  their  reimbursement,  if 
any  other  person  should  adopt  the  commission,  was  reserv- 
ed (r). 

But  the  costs  incurred  by  the  reference  and  the  neces- 
sary orders  for  enabling  the  committee  of  a  lunatic,  who  is 
beneficially  entitled  as  mortgagee^  to  convey  to  the  mort- 
gagor («),  must  be  paid  out  of  the  lunatic's  estate,  whetiier 
the  application  be  made  by  the  mortgagor,  or  by  the  com- 
mittee which  is  the  usual  course.  Thus,  on  a  petition  by 
a  mortgagor,  the  mortgagee  having  become  a  lunatic,  for  an 
order  under  the  statute  4  Geo.  S,  c.  10,  a  question  arose 
whether  the  costs  of  the  petition  and  reference  should  be 
defrayed  by  the  mortgagor  or  out  of  the  lunatic's  estate. 
The  matter  having  stood  over,  that  the  practice  might  be  in- 
quired into.  Lord  Chancellor  Eldon  said,  that  the  only  dif- 
ficulty arose  from  the  form  of  the  petition ;  and  that  he  found, 
where  there  is  a  mortgage  and  the  mortgagee  had  become  a 
lunatic,  the  usual  course  was  for  the  mortgagor  to  state  that 

(p)  Ex  parte  Pearze^  1  Turn.  R.  149. 

325.  («)    See    WethereU  r.   ColUm,  a 

(y)  In  re  Frank,  24  July,  1829.  Madd.  255;  MarUn'e  case,  5  Kng. 

(r)  Ex  parte  TuHn,  3  Ves.  &  Bea.  160. 
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he  18  willing  to  pay  the  money  due  on  the  moitgage  to  the 
committee,  who  then  presents  the  petition  for  the  refer- 
ence; after  he  has  put  himself  in  a  situation  to  be  able  to 
convey,  the  subsequent  costs  are  defrayed  by  the  mortgagor; 
but  all  the  costs  antecedent  to  the  committee's  having  that 
capacity,  were  paid  out  of  the  lunatic's  estate.  In  this  case, 
the  mortgagor  presented  the  petition,  which  was  the  same 
thing,  being  one  step  towards  giving  the  committee  the  ca» 
padty  to  convey,  and  the  expense  of  it  must  fall  on  the  luna- 
tic's estate  (0«  It  was  true,  that,  in  an  action,  the  mortgagor 
might  be  made  to  pay  the  whole  sum  without  any  deduction, 
but  that  the  Court  approved  of  an  application  of  this  sort 
on  the  part  of  the  committee,  instead  of  an  action,  which 
lie  would  not  be  allowed  to  bring,  if  the  mortgagor  was 
ready  to  pay(ff).  A  mortgagee,  by  improper  and  vexa- 
tious conduct,  will,  in  some  cases  (as,  a  tender  of  the  mort* 
gage  money  and  interest,  and  a  refusal  to  receive  it),  not 
only  be  deprived  of  his  own  costs,  but  compelled  to  pay 
those  of  the  mortgagor  (f  )• 

But,  where  the  lunatic  is  a  bar^  irusiee,  and  has  no  bene^ 
ficial  interest  in  the  money  due  on  mortgage,  the  costs  of  the 
necessary  applications  and  orders  for  obtaining  a  conveyance 
from  his  committee,  must  be  paid  by  the  persons  benefi- 
cially interested,  or  by  the  mortgagor.  Thus,  where  the  Mas- 
ter, in  a  reference  under  6  Greo.  4,  c.  74,  on  the  petition  of 
the  persons  entitled  to  the  equity  of  redemption  of  a  real 
estate,  had  found  by  his  report  that  a  lunatic  was  a  mort- 
gagee of  such  estate  as  a  trustee,  and  that  he  was  seised 
thereof  as  a  trustee  for  the  purchaser  of  it — An  order 
was  made,  that,  upon  payment  of  the  principal  and  interest 
to  the  committee  of  the  estate,  such  committee  should 
convey  the  premises  to  such  purchaser;  and  it  was  referred 
to  the  Master  to  tax  the  costs  of  the  petitioners  and  of  the 

(t)  Ex  parte  Richards,  1  Jac.  &  583;  Loftus  y.  Smith,  2  Scb.  8c  Let 

Walk.  264.  657;  v.  Treeothiek,  2  Yes.  & 

(u)  Ibid.  Bea.  181 ;    Quarrel  v.  Beckford,   1 

(v)  Harvey  v.  TeMwU,  I  Jbc  8c  Madd.  R.  269,  285;  1  Ball  &  B. 

"Walk,  197;  DetiUinv.Gale,  rVw.  121,  n. 
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committee  of  the  estate  of  the  lunatic,  incurred  by  the  pe- 
tition for  the  order  of  reference,  and  the  application  to  con- 
firm the  Master's  report  and  the  order  to  convey;  and  such 
costs  were  directed  to  be  retained  by  the  committee  out  of 
the  principal  money  and  interest  to  be  received  in  respect 
of  the  mortgage  {u).  And  where  a  petition  was  presented 
by  a  party  entitled  to  the  equity  of  redemption  of  a  bond 
and  heritable  subjects  in  Scotland,  which  had  been  mort- 
gaged to  the  lunatic's  father,  who,  by  his  wiU,  bequeathed 
the  principal  money  to  the  petitioner,  praying  a  confirmaticm 
of  the  Master's  report,  finding  the  lunatic  a  trustee  within 
the  6  Geo.  4,  c.  74,  and  that  the  committee  of  the  lunatic 
might  be  ordered  to  execute  a  release  of  the  mortgage  to 
the  petitioner  accordingly,  and  that  the  costs  of  the  petition, 
report,  and  application  might  be  taxed  and  paid  out  of  the 
personal  estate  of  the  testator,  or  out  of  the  lunatic's  estate 
— Lord  Chancellor  Lyndhunt  decided,  that  the  lunatic 
ought  not  to  bear  any  expense,  as  he  took  no  beneficial  in- 
terest, and  was  a  mere  naked  trustee.  His  Lordship  said, 
he  never  heard  of  a  trustee  being  required  to  pay  any  ex- 
pense for  the  transfer  of  property  to  another  trustee ;  and  con- 
sidered, that,  whatever  expenses  might  have  been  incurred 
for  that  purpose,  must  be  paid  by  the  parties  requiring  the 
transfer;  and  he  refused  to  make  the  order  for  payment  of 
the  costs  out  of  the  lunatic's  estate  {x). 

And  in  another  case,  where,  on  the  death  of  a  mortgagee 
in  fee,  the  legal  estate  in  certain  premises  descended  to  his 
heir-at-law,  but  the  mortgage  debt  went  to  the  executors  of 
the  mortgagee;  the  heir-at-law  was  of  unsound  mind,  but 
no  commission  of  lunacy  had  issued  against  him — The 
mortgagor  presented  a  petition  under  6  Geo.  4,  c.  74;  and 
the  Master,  under  the  usual  reference,  found  that  the  heir- 
at-law  was  of  unsound  mind,  and  that  he  was  seised  of 
the  mortgaged  premises  upon  trust  for  the  executors  of  the 
mortgagee,  until  the  mortgage  money  and  interest  were  paid, 
and,  afler  payment  thereof,  in  trust  for  the  mortgagor,  his 

{to)  In  re   Tarbuek,   17th   July,        (x)   In  re  David»<m,  11th  Aug. 
1829.  1829. 
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faeirsi  and  assigns,  within  the  meaning  of  the  act;  and  he 
approired  of  one  of  the  executors  as  a  proper  person  to  con« 
Tey  on  bdialf  and  in  the  name  of  the  ltmatic«  The  rnort* 
gagor  then  presented  a  petition,  praying,  that,  upon  the  pay- 
ment of  the  principal  and  interest  due  on  the  mortgage,  the 
executor  named  might  be  appointed  and  ordered  to  convey 
the  premises  to  the  petitioner  and  his  heirs.  The  executors 
were  willing  to  receive  their  principal  and  interest,  and  the 
only  question  was,  as  to  the  costs  of  the  proceedings  and  the 
petition — Lord  Chancellor  ZyndAtir^^  said,  the  jurisdiction  of 
the  Court  is  limited  to  the  person  petitioning  and  to  the  person 
found  to  be  of  imsound  mind,  either  by  inquisition  or  by  the 
Master  under  a  reference  made  in  pursuance  of  the  statute, 
and  the  Court  has  no  authority  to  make  an  order  affecting  a 
person  who  is  neither  a  petitioner  nor  a  person  of  unsound 
mind,  unless  he  consents.  The  Court  cannot  order  these  exe- 
cutors to  pay  costs,  it  cannot  order  them  to  receive  the  prin- 
cipal and  interest  due  to  them;  they  are  willing  to  be  re- 
deemed upon  payment  of  their  costs;  but  the  mortgagor 
must  take  the  boon  upon  the  terms  offered.  In  Ex  parte 
Eiehards  {tf)t  the  lunatic  was  the  person  beneficially  en- 
titled to  the  mortgage  debt,  and  the  Court,  by  virtue  of 
its  jurisdiction  in  lunacy,  had  full  authority  to  deal  with  his 
interest  according  to  its  discretion.  The  only  other  in- 
terest which  existed  there,  was  that  of  the  mortgagor;  and 
he,  by  preferring  his  petition,  gave  the  Court  jurisdiction. 
SOfin  Ex  parte  Pearse{u)f  the  person  of  unsound  mind  was 
a  trustee — first,  for  the  grantee  of  an  annuity,  and  then 
for  the  grantor;  who  having  both  concurred  in  a  pe- 
tition. Lord  Eldon  thought  that  the  costs  ought  to  be 
borne  by  them  equally ;  but  if  the  grantor  had  been  the  sole 
petitioner,  the  Court  could  have  had  no  jurisdiction  over 
the  grantee,  and  could  not  have  thrown  upon  him  any  por- 
tion of  the  costs.  The  Lord  Chancellor  ordered  all  the 
costs  to  be  paid  by  the  mortgagor,  the  petitioner  (a). 

By  statute  1 1  Geo.  4  &  1  Will.  4,  c.  60,  s.  25,  it  is  enact- 
ed, that  the  Lord  Chancellor,  intrusted  as  aforesaid,  may 

(y)  AnUf  p.  391.  (a)  Ex  parte  Clajf,  In  re  Towers, 

(x)  Ante,  p.  300.  7th  Aug.  1830. 
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order  the  costs  and  expenses  of  and  relating  to  the  petitions, 
orders,  directions,  conveyances,  and  transfers  to  be  made  in 
pursuance  of  that  act,  or  any  of  them,  to  be  paid  and  raised 
out  of  or  from  the  land  or  stock,  or  the  rents  or  dividends, 
in  respect  of  which  the  same  respectively  shall  be  made, 
or  in  such  other  manner  as  the  said  Lord  Chancellor  shall 
think  proper  (6). 

(b)  See  orders  for  payment  of  costs  since  this  statute,  ante,  pp.  3S2,  384, 
389,  and  the  Appendix. 
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CHAPTER  IX. 


OF  PROCEEDINGS  AT  LAW,  BY  AND  AGAINST  LUNATICS 

AND  THEIR  COMMITTEES. 


SECTION  I. 

Of  Actions  hy  and  on  the  behalf  of  Lunaiies. 

xT  was  formerly  heldi  that  idiots^  madmen,  and  such  as 
were  bom  deaf  and  dumb,  were  incapable  of  suuigi  on  ac- 
count of  their  want  of  reason  and  understanding;  but  actions 
can  now  be  maintained  in  their  names  and  prosecuted  on 
their  behalf  (a).  The  committee  of  an  idiot  or  lunatic  being 
considered  as  a  bailiff  or  servanti  and  having  no  interest, 
except  for  their  benefit,  cannot  maintain  an  action  on  their 
behalf  in  his  own  name,  but  such  action  must  be  brought  in 
the  name  of  the  non  compos,  whether  it  be  an  action  of  tres- 
pass, ejectment,  covenant,  or  of  any  other  kind  (fi). 

If  an  idiot  sue,  it  is  said  that  he  must  appear  in  person; 
and  any  one  who  prays  to  be  admitted  as  his  friend  may 
sue  for  him :  so,  if  an  action  be  brought  against  him,  he  must 
appear  in  his  proper  person,  and  any  one  who  can  make  a 
better  defence  shall  be  admitted  to  defend  for  him:  but  if 
an  idiot  has  been  allowed,  however  irregularly,  to  plead  by 
attorney,  and  the  parties  proceed  to  trial,  the  verdict  and 
judgment  will  be  binding  upon  him ;  but  a  lunatic,  or  one 

(a)  Co.  Litt  135.  b.  Poph.140 ;  Cook  v.  Darston,  BrownL 

(b)  Druryy.FUck,  Hutt  16;  Cox  &.Goulda.  197;  Knipe  v.  Palmer,  2 
T.  Dawton,  Noy,  27 ;  nom  v.  Couh    WiU.  130. 

ard,  2  SicL  124;  Fukher  v.  Grifin, 
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who  becomes  non  compos  mentis^  must  appear  by  guardian 
if  he  be  within  age,  and  by  attorney  if  he  be  of  full  age  (c). 

It  is  the  common  practice ^  on  the  petition  of  the  commit- 
tee, to  refer  it  to  the  Master  to  inquire  whether  it  will  be 
proper  to  commence  an  action  on  behalf  of  the  lunatic^  and, 
on  his  reporting  in  favour  of  a  particular  action,  to  direct 
the  committee  to  commence  it.  Thus,  an  inquiry  was  direct- 
ed to  be  made  by  the  Master,  whether  proceedings  ought 
to  be  instituted  against  a  tenant  for  recovering  compensation 
in  damages  for  dilapidations  which  he  had  suffered  of  a  mes- 
suage in  his  occupation  belonging  to  the  lunatic,  in  breach 
of  the  covenants  contained  in  his  lease  {d).  And  in  another 
case,  an  order  was  made,  founded  on  the  Master's  report, 
that  the  committee  of  the  lunatic's  estate  should  be  at  li- 
berty to  bring  actions  of  ejectment  against  such  of  the 
tenants  of  the  estate  mentioned  in  the  report,  of  which 
the  lunatic  was  seised  as  tenant  in  tail,  as  refused  to  attorn 
and  pay  rent  to  such  committee  (e). 

It  seems  that  a  person  may  be  held  to  bail  upon  the  oath 
of  the  committee  of  a  lunatic  {f).  And  judgment  was  al- 
lowed to  be  entered  on  an  old  warrant  of  attorney,  where 
the  plaintiff,  being  a  lunatic,  did  not  swear  that  the  money 
was*  unpaid,  but  another  person  did,  who  had  received  the 
interest  upon  the  bond  ever  since  the  plaintiff  had  become 
lunatic  {jg). 

It  may  be  proper  to  observe  in  this  place,  that,  where  a 
man  has  been  found  a  limatic  by  inquisition  in  England, 
it  wiQ  not  enable  the  committee  to  sue  for  a  debt  owing  to 
the  lunatic  in  the  Courts  of  Scotland,  but  the  suit  must  be 
carried  on  there  in  the  lunatic's  own  name ;  and  that  a  cura- 
tor  of  a  lunatic's  estate  appointed  in  Scotland,  cannot  on 
that  title  maintain  an  action  in  England  (A). 

(e)  Brook's  Abr.  tit.  Idiot;  4  Rep.  (e)  In  re  LetoU^  16th  Jane,  1829. 

124  b;  Co.  Litt.  135.  b.,  and  note  by  (/)  SUwari  v.  Grakmm^  l9YwMS. 

Haig. ;  Dennis  v.  Dennia,  2  Saund.  {g)    CoppendaU    v.    Sunderland^ 

Rep.  328 ;  Denms  v.  Phragier,  2  Barnes,  42. 

Keble,  691,   752;   Bac.  Abr.  title  (h)  Moriton  v.  EoA  of  StUheriand, 

"  Idiota  and  Lunatics"  (G).  2  Vol.  of  SuppL  to  Diet  of  Deci- 

(d)  In  re  Buckle,  13th  Jan.  1830.  sions,  199. 
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Tbe  writ  of  habeas  corpus  lies  in  all  cases  fbr  inquiring  into 
the  cause  of  any  person  being  deprived  of  his  liberty;  and 
therefore,  where  any  person  is  confined  as  a  lunatic,  such 
writ  may  be  obtained  on  proper  affidavits,  directing  the  per^ 
son  who  has  the  custody  of  the  alleged  lunatic  to  bring 
him  before  the  Court  for  examination  as  to  the  cause  of  his 
detention ;  but,  if  it  appears  by  the  affidavit  of  a  physician  or 
some  competent  person,  that  the  party  is  actually  a  lunatic, 
and  in  such  a  state  of  mind  as  not  to  be  fit  to  be  taken  out 
of  tbe  custody  in  which  he  has  been  placed,  and  more  es« 
pecially  if  a  commission  of  lunacy  is  about  to  be  issued  to 
hiquire  of  his  lunacy,  the  Court  will  enlarge  the  time  for  the 
return  of  the  writ  according  to  the  circumstances  of  the 
case  (i).  Before  a  writ  of  habeas  carpus  is  granted  in  m 
ease  of  this  kind,  a  previous  inspection  by  a  medical  man 
b  sometimes  directed  {k)* 

Upon  motion  for  a  habeas  corpus  to  bring  up  the  body 
of  a  party  who  was  confined  in  a  lunatic  asylum,  the  Court 
granted  <mly  a  conditional  rule ;  but  ordered  that  a  physi* 
eian  in  the  mean  time,  and  at  all  reasonable  times,  shcmld 
have  free  access  to  the  alleged  lunatic  at  such  asylum,  in 
the  absence  of  the  physician  in  whose  care  and  custody  he 
was.  Upon  shewing  cause,  it  appeared  that  a  commission 
of  lunacy  had  issued  against  the  party,  upon  which  an  in-» 
quisition  was  soon  to  be  taken ;  and  it  not  appearing  satisfiic- 
torily  from  the  affidavits  that  tbe  party  was  free  from  de*' 
rangement,  the  Court  enlarged  the  time  for  shewing  cause 
until  the  first  day  of  the  following  term,  in  order  that  the 
fact  of  the  party  being  a  lunatic  or  not  might  be  ascer* 
tained  under  the  commission  (/). 

The  Court  will  refuse  to  grant  hberty  of  access  to,  and 
inspection  of,  a  lunatic,  where  the  application  comes  from  a 
party  who  had  no  pretence  for  deuMnding  it  (m). 

If  the  party  confined  as  a  lunatic,  upon  being  brought  into 
Cpurt,  appears  to  be  free  from  insanity,  he  ought  to  be  set 

(0  Rex  V.  Clarke,  3  Burr.  1362.  (I)  Ex  parte  Carpenter,  1  Smith 

ik)  Rex  V.    TurUngUm,   2  Burr.  &  Bat^,  81. 

115;  Rex  v.  WrigJU,  Id.  1099;  Rex  (»)  Rex  v.  Clarkey  3  Burr.  1363. 
V.  Hartyy  cited  1  Smith  k  Batty,  82. 
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at  liberty  by  the  order  of  the  Court  (fi).  But,  where  the 
husband  had  confined  his  wife  in  a  madhouse,  and  she  had 
still  reason  to  be  apprehensive  of  danger  from  him,  the  Court 
would  not  permit  him  to  take  her  away,  but  allowed  her  to 
go  to  the  house  of  a  friend  (o). 

Where  a  person  entitled  to  certain  property  on  the  death 
of  a  lady,  a  lunatic,  in  default  of  appointment,  preferred  a 
petition  for  liberty  of  access,  either  personally  or  by  physi- 
cians, in  order  to  ascertain  whether  she  was  in  a  state  of 
mind  competent  to  execute  a  valid  appointment — Lord  El" 
don  refused  to  make  the  order,  as  there  was  no  instance  of 
one  having  been  made  upon  the  principle  of  quia  timetf  and 
because  such  visit  might  be  attended  with  dangerous  con-* 
sequences,  by  irritating  the  lady  (p)« 
. .  If  the  party  to  whom  the  writ  of  habeas  corpus  is  directed 
omit  to  make  any  return,  the  Court  will  issue  an  attachment 
nisi  without  a  previous  rule  to  return  the  writ.  Thus,  where 
9L  habeas  corpus  wha  directed  to  a  physician  to  bring  up  the 
body  of  a  lunatic  under  his  care,  to  which  he  made  no  return, 
and  an  attachment  was  moved  for  on  an  affidavit  of  service  of 
the  writ,  the  Court  held  that  where  the  Uberty  of  the  subject 
is  concerned,  there  ought  to  be  all  the  expedition  possible, 
and  granted  an  attachment  msi,  &c.  Whereupon  the  physi- 
cian returned,  that,  before  the  service  of  the  writ,  he  had 
delivered  the  lunatic  to  her  husband,  and  that  he  did  not 
kiiow  where  she  was,  nor  could  he  produce  her;  and  this 
was  held  a  sufficient  answer  (g). 

'  In  a  recent  case,  a  lady  just  come  of  age,  and  entitled  to 
considerable  property  under  the  will  of  her  uncle,  and  to 
such  further  annual  income,  under  another  will,  as  the  trus- 
tees should  think  proper  to  allow,  had  been  decoyed  away 
by  a  person  who  induced  her  to  go  to  Grretna  Green,  where 
they  went  through  the  ceremony  of  marriage ;  and  was  after* 
wards  taken  firom  her  husband,  and  placed  under  the  care 
of  some  of  her  friends;  when  an  application  for  a  habeas 

(n)  Bex  v.  TurUngUm,  ^^  Barr.    1115. 
1115.    See  alio  0  Geo.  4,  c41, 8.37.        (p)  Ex  parte  LytUettm,  6  Yea.  7. 
(o)  Rex  v.   TurlmgUm,  2  Burr.        {q)  Rex  v.  Wright,  2  Str.  915. 
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corpus  was  made  on  behalf  of  her  husband.  It  was  con- 
tendedy  that  she  ought  not  to  be  brought  up  under  the 
habeas  corpus,  because  it  appeared  by  the  evidence  of  her 
mother,  govemess,  and  others,  that  she  was  a  person  of 
weak  mind,  and  subject  to  violent  fits  of  passion;  and  it  was 
sworn  by  three  medical  men,  who  had  known  her  from  an 
early  age,  that  she  was  a  person  of  unsound  mind,  and  ut* 
terly  unable  to  take  care  of  herself,  and  that  they  believed 
that  she  was  totaUy  incapable  of  understanding  the  nature 
of  the  marriage  contract.  The  time  for  returning  the  writ 
was  enlarged,  and,  in  the  meantime,  two  physicians  named 
by  the  Chief  Justice  and  the  attornies  on  both  sides,  were 
to  virit  and  examine  the  lady  (r).  Under  such  direction,  the 
lady  was  visited  by  such  physicians,  who  certified  (amongst 
other  things)  that  they  had  examined  her  for  an  hour  and 
upwards,  and  were  convinced  that  she  was  labouring  under 
a  very  considerable  degree  of  mental  imbecility ;  that  she 
had  apparently  no  conception  whatever  of  the  great  import<* 
ance  of  the^late  transaction  she  had  been  engaged  in,  and 
expressed  various  doubts  as  to  its  nature;  that  she  was  per<« 
fectly  indifferent  and  frivolously  careless  as  to  whom  she 
Hved  with ;  and  manifested  so  much  indecision  of  character^ 
that,  though  her  imbecility  did  not  amount  to  fatuity,  yet 
her  intellect  was  evidently  so  weak  as  to  render  her  an  easy 
victim  of  artful  designs. 

It  was  agreed  and  allowed  by  the  Court,  that  the  re- 
turn to  the  writ  should  be,  that  the  lady  was  not  the  wife 
of  the  party,  in  order  that  he  might  have  an  opportunity  of 
traversing  such  return,  and  bringing  the  question  of  her 
sanity  before  a  jury  for  their  decision  («)•  It  may  be  observed^ 
that,  by  stat.  56  Geo.  S,  c.  100,  s.  S,  power  is  given  to  the 
Judges  before  whom  a  writ  of  habeas  corpus  is  returnable, 
to  inquire  into  the  truth  of  the  fiicts  set  forth  in  the  return* 

Before  any  further  proceedings  had  been  taken  in  the 
above  case,  an  application  was  made  to  the  Lord  Chancellor 
for  a  commission  of  lunacy  against  the  lady,  which  was 
granted,  and  will  very  shortly  be  heard. 

(r)  Rex  V.  KeUy  and  Another,        («)  Id.  11th  May,  1832. 
King'i  Bench,  Srd  May,  1832. 
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A  medical  man  ia  not  warranted^  merely  on  statements 
made  by  the  relations  of  a  person  supposed  to  be  insanet 
in  sending  men  to  take  him  into  custody  and  confine  him, 
unless  he  is  satisfied,  firom  those  statements,  that  such  a 
step  is  necessary,  to  prevent  some  immediate  injury  being 
done  by  the  indiyidual,  either  to  himself  or  to  other  persons ; 
and,  if  access  cannot  be  had  for  the  purpose  of  examination, 
application  should  be  made  to  the  Lord  Chancellor,  that  the 
party  may  be  taken  up  under  his  authority. 

In  an  action  of  trespass,  for  assaulting  and  imprisoning 
the  plaintiff^,  and  forcing  him  to  go  along  certain  public 
streets,  to  which  the  defendants  pleaded  noi  gtdliy*  It  ap- 
peared that  the  plaintiff  was  a  gentieman  of  property,  but 
of  very  parsimonious  and  eccentric  hahits,  and  resided  in  a 
small  house  in  York-street,  Lambeth.  The  first  defendant 
was  an  eminent  physician,  well  known  in  that  part  of  the 
medical  profession  whose  practice  is  confined  to  cases  of  in- 
sanity; and  the  facts,  as  far  as  related  to  the  assault  and 
imprisonment,  were  as  follows : — About  six  o'clock  in  the 
evening  of  the  1st  November,  1&89,  two  men  (who  were  the 
other  defendants)  went  to  the  plaintifiTs  house,  and  induced 
him  to  come  out,  laid  hold  of  him,  and  toU  him  that  he 
must  go  with  them.  He  refused  to  go,  and  called  to  some 
of  his  neighbours  who  were  passing,  to  come  to  his  assist- 
ance. They  did  so,  and  questioned  the  men  aa  to  thdr  au- 
thority. They  said  they  had  authority,  and  produced  a 
paper,  purporting  to  be  signed  by  the  physician,  '*  autho- 
**  rifling  the  bearer  to  take  charge  of  the  plaintiff,  and  eon* 
**  fine  him  to  his  own  house,  he  being  insane." 

The  bystanders  remonstrated  with  the  men,  who  said 
they  did  not  want  to  use  the  plaintiff  ill,  but  would  take  him 
and  i»e  him  as  a  geiitleinan,^hey  wodd  take  kirn  either 
to  his  own  house  or  to  an  hotel.  He  refused  to  go  any- 
where with  them,  and  resisted  their  attempts  to  mora  him. 
Upon  which,  one  of  them  who  carried  a  bag,  told  him  that 
if  he  was  not  quiet,  they  had  implements  in  that  bag  whidl 
would  make  him  so.  He  got  away,  l^  a  violent  effort^  firom 
tiie  man  with  the  bag,  and  the  watch  coming  up,  all  the 
parties  went  before  the  constable;  and  the  matter  being 
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investigated,  ended  in  the  plaintiflTs  being  set  at  liberty, 
and  the  two  men  committed  to  the  watch«house,  to  be  taken 
before  the  magistrate  next  day.  The  bag  was  examined 
by  the  constable,  and  found  to  contain  screws,  straps,  a 
strait  waistcoat,  &c«  On  the  investigation  next  day,  at 
Union  Hall,  the  physician  admitted  that  the  men  acted  by 
his  authority,  and  that  he  had  never  seen  the  plaintiff; 
and,  in  answer  to  a  question  by  the  magistrate,  he  said,  that 
it  was  usual  to  act  if  the  friends  applied,  without  having 
seen  the  person.  Lord  Tenierden,  C.  J.  (in  summing  up) 
said — ''  It  is  admitted  on  both  sides  that  your  verdict  must 
be  for  the  plaintiff,  and  the  only  question  is,  as  to  the 
amount  of  damages  which  you  are  to  give;  and,  with  respect 
to  this  point,  it  is  material  to  consider  that  the  plaintiff 
was  taken  on  suspicion  of  his  being  insane.  Certainly,  the 
course  taken  by  the  doctor  has  been  such  as  cannot  by  law 
be  justified.  He  ought  not  to  have  sent  two  men  with  such 
instruments  as  these  appear  to  have  been  sent  with,  merely 
upon  statements  made  by  relations,  unless  those  statements 
were  such  as  to  satisfy  him  that  those  steps  were  necessary 
to  prevent  the  party  from  doing  some  immediate  injury 
either  to  himself  or  others.  From  the  statement  made  by 
the  doctor,  when  the  parties  were  before  the  magistrate,  it 
seems  that  it  is  usual,  on  the  application  of  the  family,  to 
act  in  this  manner.  I  confess  I  am  sorry  to  hear  it  so  said, 
for  it  certainly  is  not  right;  and  although  there  may  be  dif- 
ficulty in  getting  access  to  a  party  labouring  under  insanity, 
yet  the  proper  course  is,  if  access  cannot  be  obtained,  to 
apply  to  the  high  authority,  which  has  cognizance  over  such 
matters,  to  get  the  party  taken  up,  in  order  that  he  may  be 
examined.  The  question  for  your  consideration,  under  all 
the  circumstances,  will  be,  whether  there  was  reasonable 
and  probable  cause  for  the  plaintiffs  brothers  to  consider 
him  as  insane,  and  whether,  in  consequence  of  their  so  con- 
ndering  him,  they  made  the  application  to  the  doctor;  for, 
if  such  should  be  your  opinion,  probably  you  will  not  go 
very  high  in  your  estimate  of  the  damages."  The  jury 
gave  a  verdict  for  the  plaintiff— damages  500/.  (i)* 

(/)  Anderdon  v.  Burrow*  and  Others,  4  Carr.  &  Payne,  210 — 214. 
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An  action  will  lie  against  a  person  for  maliciously,  and 
without  any  reasonable  or  probable  cause,  having  signed  a 
certificate,  that  a  person  was  insane,  and  in  a  state  requiring 
to  be  confined,  in  consequence  whereof  a  party  has  been 
seized  and  detained  in  custody  as  a  lunatic;  or,  such  a  cer- 
tificate might  be  considered  as  a  libel,  in  which  case  an  in- 
dictment would  lie  against  the  person  who  signed  it. 

An  action  for  an  assault  and  false  imprisonment  may  be 
maintained  by  a  person  who  is  improperly  taken  and  de- 
tained in  custody  as  a  lunatic.  In  answer  to  such  an  action 
the  defendant  may  plead,  as  a  justification,  that  the  plaintiff 
was  a  dangerous  lunatic,  and  committed  to  his  care  under 
the  certificate  of  medical  men  (v).  In  such  cases  it  is  for 
a  jury  to  decide,  whether  or  not  the  party  who  has  signed 
the  certificate  or  detained  another  in  custody,  is  justified  in 
adopting  such  steps,  which  will  depend  upon  whether  the 
party  was  insane  or  not  at  the  time.  But  the  keeper  of  an 
asylum  for  lunatics  is  not  justified  in  receiving  a  person  into 
bis  custody,  although  decidedly  insane,  without  the  cer- 
tificate required  by  the  statute  {w)»  An  action  will  he  for 
mahciously  suing  out  a  commission  of  lunacy  against  a  per* 
son;  but,  to  support  an  action  for  a  conspiracy  in  issuing  a 
commission  of  lunacy,  malice,  and  a  want  of  probable  cause, 
must  be  proved.  On  proof  of  a  total  want  of  probable  cause, 
malice  may  be  implied;  but,  although  express  malice  be 
proved,  some  slight  evidence  of  a  want  of  probable  cause 
must  be  given  {x) ;  and  it  seems  that  such  an  action  cannot 
be  sustained,  unless  it  be  shewn  that  the  commission  had 
been  superseded,  or  that  the  party  had  been  found  by 
the  inquisition  to  be  of  sound  mind  (y). 

In  the  case  of  the  The  King  v.  Harvey  and  Chapman^si)^  it 
was  held  to  be  an  indictable  offence  to  publish  falsely  of  the 

(r)  Chawner  v.  WarburUm,  tried  («)   Turner  v.   Turner,  I  Gow, 

before   Lord   EMenbortmgh    in   the  N.  P.  20. 

Court  of  King's  Bench  in  July,  1813.  (y)  See  WkitweU  v.  HaU,  2  Bam. 

See  Annual  Register  for  1813,  p.  &  Adolph.  695;  AfaUhewt  y,  Dick- 

284.  inson,  7  Taunt.  399. 

(w)  9  Geo.  4,  c.  41,  as.  29,  30.  See  (%)  2  Bam.  ft  Cress.  257;  3  Dow. 

post,  Chap.  xii.  a.  2.  &  Ryl.  464. 
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King,  or  of  any  other  person,  that  he  laboured  under  mental 
derangement  At  the  trial,  the  libel  was  proved  in  the  usual 
manner,  and  it  was  admitted  by  the  counsel  for  the  defen- 
dants, that  the  libel  imputed  that  the  King  laboured  under 
insanity,  and  that  the  assertion  was  untrue;  but  it  was  urged 
to  the  jury,  that  the  defendants  believed  the  fact  to  be  true, 
and  that  they  were  warranted  in  so  doing  by  rumours  which 
had  been  prevalent  on  the  subject  The  Lord  Chief  Jus* 
tice,  in  his  address  to  the  jury,  after  stating  the  import  of 
the  publication,  proceeded  as  follows : — ''  To  assert  falsely 
of  his  Majesty,  or  of  any  other  person,  that  he  labours  under 
the  affliction  of  mental  derangement,  is  a  criminal  act.  It 
is  an  offence  of  a  more  aggravated  nature  to  make  such  an 
assertion  concerning  his  Majesty,  than  concerning  a  sub- 
ject, by  reason  of  the  greater  mischief  that  may  thence 
arise.  It  is  distinctly  admitted  by  the  counsel  for  the  de* 
fendants,  that  the  statement  in  the  libel  was  false  in  fact, 
although  they  assert  that  rumours  to  the  same  effect  had 
been  previously  circulated  in  other  newspapers.  Here  the 
writer  of  this  article  does  not  seem  to  found  himself  upon 
existing  rumours,  but  purports  to  speak  from  authority; 
and  inasmuch  as  it  is  now  admitted  that  the  fact  did  not 
exist,  there  could  be  no  authority  for  the  statement.  In 
my  opinion,  the  publication  is  a  libel  calculated  to  vilify 
and  scandalize  his  Majesty,  and  to  bring  him  into  contempt 
among  his  subjects.  But  you  have  a  right  to  exercise  your 
own  judgment  upon  the  publication,  and  I  invite  you  to  do 
so."  The  jury  found  the  defendants  guilty.  A  person  who 
publishes  that  which  is  calumnious  concerning  the  char- 
acter of  another,  must  be  presumed  to  have  intended  to 
do  that  which  the  publication  is  necessarily  and  obviously 
calculated  to  effect,  unless  he  can  shew  the  contrary;  and 
the  onus  of  proving  it  lies  upon  him(ii). 

By  the  statute  21  Jac.  1,  c.  16,  twenty  years  is  die  time 
of  limitation  in  any  writ  of  /oijnedon;  and  consequently, 

(a)  Rex  V.  Harvey  and  Chapman,    Ryl.  464;  and  sec    Rex  v.  Sir  F. 
2  B.  &  C.  257 ;  5*.  C.  3  Dowl.  &    Burdett,  4  Barn.  &  Aid.  05. 
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twenty  years  is  also  the  limitation  in  every  action  of  eject- 
ment, for  no  ejectment  can  be  brought  unless  the  lessor  of 
the  plaintiff  is  entitled  to  enter  on  the  lands ;  and  by  that 
statute  no  entry  can  be  made,  unless  within  twenty  years 
after  the  right  shall  accrue.  If  a  right  of  entry  accrues  to 
a  person  whilst  non  compos  meniis^  and  he  afterwards  dies 
under  disability,  his  heir  may,  notwithstanding,  enter  (&);  for 
the  right  of  a  non  compos  is  not  prejudiced  by  the  laches  of 
himself  or  those  acting  on  his  behalf.  It  is  provided  by  the 
second  section  of  the  above  act,  '^  if  any  person  or  per- 
sons that  shall  be  entitled  to  any  such  writ  or  writs,  or  that 
shall  have  such  right  or  title  of  entry,  shall  be,  at  the  time 
of  the  said  right  or  title  first  descended,  accrued,  come,  or 
fallen,  within  the  age  of  one-and-twenty  years,  /erne  covert ^ 
non  compos  meniiSf  imprisoned,  or  beyond  the  seas,  that  then 
such  person  and  persons,  and  his  and  their  heirs,  shall  or 
may,  notwithstanding  the  said  twenty  years  be  expired, 
bring  his  action  or  make  his  entry  as  he  might  have  done 
before  this  act;  so  as  such  person  and  persons,  or  his  or 
their  heir  or  heirs,  shall,  within  ten  years  next  after  his  and 
their  full  age,  discoverture,  coming  of  sound  mind,  enlarge- 
ment out  of  prison,  or  coming  into  this  realm,  or  death,  ta^e 
benefit  of  and  sue  forth  the  same,  and  at  no  time  after  the 
said  ten  years." 

The  ten  years  do  not  run  at  all  while  there  is  a  con- 
tinuance of  disabilities,  but  they  run  without  intermission 
from  the  time  that  the  disabilities  first  cease  (c).  This 
proviso  of  the  statute  has  been  construed  to  mean  that  the 
heir  of  every  person,  to  whom  a  right  of  entry  has  accrued 
during  any  of  the  disabilities  there  stated,  shall  have  ten 
years  from  the  death  of  his  ancestor  to  whom  the  right 
first  accrued  during  the  period  of  dbabiUty,  and  who  died 
under  such  disability  (cQ.  And  such  clause  extends  only  to 
the  persons  on  whom  the  right  first  descended ;  and,  when 
the  statute  has  once  begun  to  run^  no  subsequent  disability 

(b)  Litt  8. 405 ;  4  Rep.  125 ;  Gilb.        (c)  CottereU  v.  DuiUm,  4  Taunt. 
Ten.  53,  Watk.ed.;  Burcher*s  cMe,    825. 
Hob.  137.  (d)  Dog  V.  /fMOfi,  6  East,  80. 
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will  preyent  its  operation  (e).  And  there  is  no  distinction 
in  that  respect  between  the  heir  of  one  seised  in  fee,  and 
the  heir  of  a  donee  in  tail  (/). 

By  the  third  section  of  the  statute  21  Jac«  I,  c.  16,  all  ac« 
tions  of  trespass  quare  clausum  /regit  or  otherwise,  deti- 
nue, trover,  account,  and  case,  (except  upon  accounts  be* 
tween  merchants),  debt  on  simple  contract,  or  for  arrears  of 
rent,  are  limited  to  six  years  after  the  cause  of  action  ac- 
crued; and  actions  of  assault,  menace,  battery,  mayhem, 
and  imprisonment,  must  be  brought  within  four  years,  and 
actions  for  words  within  two  years,  after  the  injury  com-^ 

(e)  Doe  d.  Duraure  v.  JoneSf  4  years  next  afler  the  time  at  which 

Tenn.  Rep.  310;  and  see  Sturt  r.  the  person  to  whom  such  right  shaU 

AfeliUh,  2  Atk.  610,  614.  first  have  accrued  shall  have  ceased 

(/)  ToUon  V.  Kaye,  3  Brod.  &  to  he  under  any  such  disability,  or 

Bing.  217.     See  an^i  p.  245 — 247.  shall  have  died   (which  shall  have 

By  the  hill  now  in  progress  through  first  happened).    But  such  remedies 

Parliament  for  the  limitation  of  ac-  cannot  be  pursued  by  a  person  under 

ttons  relating  to  real  property,  it  is  any    disabilities,    but  within   forty 

proposed  to  be  enacted,  that,  after  the  years  next  after  the  time  at  which 

SlstDecember,  1832,  no  person  shall  such  right  shall  have  first  accrued, 

make  an  entry,  or  distress,  or  bring  And  no  further  time  is  to  be  allowed 

an  action  to  recover  any  land  or  rent,  for  a  succession  of  disabilities  after 

but  within  twenty  years  next  after  the  death  of  the  person  to  whom  the 

the  time  at  which  the  right  of  such  right  first  accrued.     By  the  same 

person,  or  of  the  person  through  bill  It  is  proposed  to  abolish  writs  of 

whom  he  claims,  to  make  such  entry  formedon  and  dum  fttU  non  compoi 

or  distress,  or  to  bring  such  action,  mentis. — See  First  Report  of  Commis- 

shall  have  first  accrued.  sioners  of  Real  Property,  dated  19th 

And  it  is  further  provided,  that  if.  May,  1829,  pp.  77,  78. 
at  the  time  at  which  the  right  of  any  In  two  other  bills  now  before  the 
person  to  make  an  entry  or  distress,  House,  one  for  shortening  the  time 
or  bring  an  action  to  recover  any  land  of  prescription,  and  the  other  the 
or  rent,  shall  have  first  accrued,  as  time  for  claiming  tithes,  are  con- 
aforesaid,  such  person  shall  have  tained  provisions  that  the  time  during 
been  under  any  of  the  disabilities  of  which  any  person  otherwise  capable 
idiocy,  lunacy,  or  unsoundness  of  of  resisting  any  claim  to  the  matters 
mind,  then  such  person,  or  the  per-  therein  mentioned  shall  be  an  idiot 
son  claiming  through  him,  may,  not-  or  non  compoe  meniie,  shall  be  ex- 
withstanding  the  period  of  twenty  eluded  in  the  computation  of  the 
years  thereinbefore  limited  shaU  have  periods  therein  mentioned,  except 
expired,  make  an  entry  or  distress,  only  in  cases  where  the  right  or 
or  bring  an  action  to  recover  such  claim  is  thereby  declared  to  be  ah* 
land  or  rent,  at  any  time  within  ten  solute  and  indefeasible. 
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mitted.  And,  by  the  seventh  section  of  that  act,  it  is  pro- 
vided, '*  that  if  any  person  or  persons  that  shall  be  entitled  to 
any  such  action  of  trespass,  detinue,  action  sur  trover,  re- 
plevin, actions  of  account,  actions  of  debt,  actions  of  tres- 
pass for  assault,  menace,  battery,  wounding,  or  imprison- 
ment, actions  upon  the  case  for  words,  shall  be,  at  the  time 
of  any  such  cause  of  action  given  or  accrued,  fallen  or  come 
within  the  age  of  twenty-one  ye9Lr&,feme  covert,  non  compos 
mentis,  imprisoned,  or  beyond  seas,  that  thea  such  person 
or  persons  shall  be  at  liberty  to  bring  the  same  actions,  so 
as  they  take  the  same  within  such  times  as  are  before  limit- 
ed, after  their  coming  to  or  being  of  full  age,  of  sane 
memory,  at  large,  and  returned  from  beyond  the  seas,  as 
other  persons  having  no  such  impediment  should  be  done.'* 

If  a  person  abroad,  of  non-sane  memory,  comes  into  thb 
kingdom  and  then  goes  abroad  again,  his  non-sane  memory 
continuing,  his  privilege  as  to  being  out  of  the  kingdom  is 
gone,  but  that  as  to  non-sane  memory  will  begin  to  run  from 
the  time  he  shall  return  to  his  senses  {f). 

When  the  plaintiff  would  excuse  himself  for  not  com- 
mencing his  action  in  time,  by  reason  of  his  being  under 
either  of  the  disabilities  mentioned  in  the  statute,  such  dis- 
ability must  be  specially  stated  in  the  replication;  and  it 
must  be  added,  that  the  action  was  commenced  within  six 
years  after  the  removal  of  it;  and  if  the  disability  be  tra- 
versed, the  plaintiff  must  prove  the  existence  and  contin- 
uance of  it  {g).  But  the  existence  of  any  of  the  above  dis- 
abilities does  not  prevent  the  right  of  suing  during  their 
continuance  (A). 

By  statute  4  Anne,  c,  16,  s.  17,  all  suits  and  actions  in  the 
Court  of  Admiralty  for  seamen's  wages,  must  be  commen- 
ced within  six  years  after  the  cause  of  suit  or  action  arose. 
By  the  18th  section  of  this  act,  it  is  provided,  if  any  per- 
sons, who  shall  be  entitled  to  any  such  suit  or  action, 
shall  be,  at  the  time  of  any  such  cause  of  suit  or  action,  non 
compos  mentis,  that  then  such  persons  shall  be  at  liberty  to 
bring  the  same  actions,  within  six  years  after  being  of  sane 
memory, 

if)  2  Atk.  G14.  (^)  Peake  on  Evidence,  p.  275;  13  East,  439. 

ik)  CkandifT  V.  FUeU,  2  Sauud.  R.  121  a,  n.  5. 
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The  general  rule  of  law  is,  that  all  sales  in  open  market 
shall  be  good,  not  only  between  the  parties,  but  as  to  all 
other  persons.  Sales  in  market  overt,  by  a  stranger,  will 
bind  an  infant,  or  feme  covert^  having  interest  in  the  goods^ 
either  in  their  own  right,  or  as  executors  or  administrators; 
and  it  will  also  bind  idiots,  persons  insane,  beyond  the  sea, 
or  in  prison  (t). 


.^^  ' 


SECTION  11. 


Of  Proceedings  at  Law  against  Lunatics. 


ALTHOUGH  a  non  compos  is  not  liable  to  the  ordinary 
punishment  for  crimes  (J),  yet,  if  he  commit  a  trespass  against 
the  persons  or  property  of  others,  or  do  them  bodily  injury, 
he  is  compellable  to  make  satisfaction  in  damages,  to  be  re- 
covered by  a  civil  action;  for,  in  such  cases,  the  intention  is 
immaterial,  if  the  act  done  be  prejudicial  {k). 

The  Courts  of  common  law  will  not  discharge  a  defen- 
dant who  has  been  arrested  out  of  custody  on  filing  common 
bail,  on  the  ground  that  he  was  insane  at  the  time  of  the 
arrest  (Q,  or  afterwards  became  so  (m) ;  nor  will  they  dis- 
charge his  bail,  on  the  ground  of  the  insanity  of  their  prin- 
cipal, although  a  commission  of  lunacy  may  have  issued 
against  him,  under  which  he  has  been  found  a  lunatic  (/i). 
The  Court  also  refused  to  enlarge  the  time  for  the  bail  to 
render  their  principal,  on  an  affidavit,  that  he  was  a  lunatic, 

(i)  2  Inst  713 ;  and  sec  Long  on  (/)  NuU  v.  Femey  and  Others,  4 

Sales  of  Personal  Property,  p.  103.  Term  Rep.  121. 

{j)  See  post f  Chap.  xii.  sect  1.  (m)  Kernot  and  Another  v.  Nor* 

\k)    See  2  East,  Rep.  104;   Wea-  man,  2  Term  Rep.  390. 

ver  V.  Wardf  Hob.  134 ;    Bac.  Abr.  (;i)  IbhoUon  v.  Lord  Oaltaay^  6 

tit  Idiots  and  Lun.  (E);    2  Roll's  Term  Rep.  133;    Steel  v.  Alan,  2 

Abr.  547,  pi.  4 ;   Bacon's  Elements  Bos.  &  Pull.  362.   See  ante,  pp.  356, 

of  the  Laws  of  England,  p.  31 ;  1  357. 
Hale's  P.  C.  16. 
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it  not  appearing  that  he  was  in  such  a  state  as  to  occasion 
any  immediate  peril  of  lite,  either  to  himself  or  those  about 
him  (o).  The  bail,  however,  may  have  a  writ  of  habeas 
corpus,  directed  to  a  keeper  of  a  lunatic  asylum,  to  bring  up 
their  principal,  notwithstanding  his  lunacy,  in  order  to  sur* 
render  him  in  their  discharge,  to  the  warden  or  marshal  of 
the  prison  (p).  But  where  the  return  to  a  writ  of  latitat 
stated  that  the  defendant  was  insane,  and  could  not  be  re- 
moved without  great  danger,  and  continued  so  till  the  re- 
turn of  the  writ,  the  Court  of  King's  Bench  refused  an  at- 
tachment against  the  sherifiT,  and  left  the  party  to  his  reme- 
dy by  action  (y). 

If  a  non  compos  defendant  be  within  the  power  of  another 
person,  who  prevents  access  to  him,  a  rule  may  be  made,  that 
service  of  the  declaration,  and  also  of  the  rule,  upon  such 
person,  shall  be  good  service  on  the  non  compos  (r).  Where 
the  tenant  of  lands  is  a  lunatic,  a  declaration  in  ejectment 
may  be  served  on  the  person  who  has  the  care  of  the  luna- 
tic's person  and  the  management  of  his  affairs,  although  it 
does  not  appear  that  such  person  has  been  appointed  a  re- 
gular committee ;  and  the  Court  will  grant  a  rule  nisi  for 
judgment;  and  such  rule  may  be  to  shew  cause  generally; 
and  it  is  not  necessary  that  it  should  be  directed  to  any  par- 
ticular person  (s). 

When  actions  have  been  commenced  against  lunatics,  so 
found  by  inquisition,  the  Lord  Chancellor,  on  the  petition  of 
theur  committees,  shewing  that  there  are  grounds  for  defen- 
ding them,  will  refer  it  to  the  Master  to  inquire  whether  it 
will  be  proper  to  make  any  and  what  defence.  In  a  case, 
where  a  traverse  of  the  inquisition  was  pending,  the  Lord 
Chancellor  declared  that  the  committees  were  at  liberty  to 
defend  an  action  against  the  lunatic ;  but  that,  during  that 
time,  he  had  no  authority  to  make.any  order  as  to  the  costs  (/). 

(o)    Cock  V.  Bell,  13  East,  355;  (r)  Doe  v. Roe  d.  Wright,Bamt% 

and  see  2  Chitty's  Rep.  104.  190. 

( p)    Pillop  V.  Sexton^  3  Bos.  &  (<)  Doe  d.  Lord  AyUthury  v.  Roe, 

Piill.  550.  2  Chitty*8  R.  183. 

{q)   Cavenagh  v.  ColleU,  4  Barn,  (/)  In  re  Sir  G.  0,  P.  Turner,  12 

&  Aid.  279.  November,  1824. 
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It  is  laid  down  that  if  an  idiot^  after  having  been  so  found 
by  office,  be  sued  in  any  action  upon  a  bond  or  writing  ex- 
ecuted by  him,  he  cannot  plead  his  idiocy ,  but  a  writ  of  su^ 
persedeas,  suggesting  the  inquisition,  shall  be  sent  by  the 
King  to  the  Judges  {u). 

Generally  speaking,  Courts  of  equity  will  not  interfere 
to  restrain  proceedings  at  law  against  lunatics,  merely  on  the 
ground  of  their  mental  incapacity  {v). 

The  mode  in  which  persons  of  unsound  mind  may  take 
advantage  of  the  act  for  the  relief  of  insolvent  debtors  is 
prescribed  by  7  Geo.  4,  c.  57,  s.  73,  continued  by  2  Will.  4, 
c.  44  (it). 

There  are  several  old  authorities  {x)  in  the  English  law,  in 
support  of  the  maxim,  that  a  person  sheM  not  be  allowed  to 
stultify  himself 9  or,  in  other  words,  that  he  shall  not  be  per* 
mitted  to  allege  that  his  own  acts  are  void,  as  having  been 
performed  by  him  whilst  in  a  state  of  mental  incapacity;  but 
that  advantage  of  such  defect  could  be  taken  only  by  his  re* 
presentatives.  The  authorities  upon  this  subject  are  con* 
flicting;  and  it  does  not  appear  to  be  now  clearly  settled  to 
what  extent  the  above  maxim  prevails  (y). 

In  the  time  of  Edward  I.  non  compos  was  a  sufficient  plea 
to  avoid  a  man*s  own  bond(x);  and  there  is  a  writ  in  the 
Register  (a),  for  the  alienor  himself  to  lecover  lands  aliened 
by  him  during  his  insanity,  dum  fuit  non  compos  mentis 
suae  ut  dicitf  SfC.  But,  under  Edward  III.,  a  scruple  began 
to  arise,  whether  a  man  should  be  permitted  to  blemish  him* 
self,  by  pleading  his  own  insanity  (6) ;  and  afterwards,  a  de- 
fendant in  assize  having  pleaded  a  release  by  the  plaintiff 
since  the  last  continuance,  to  which  the  plaintiff  replied, 

{u)    4  Rep.  126  b;  Show.  P.  C.  (y)  See  2BLComm.pp.291,292; 

153.  1  Powell  on  Contracts,  14,  15;  1 

(v)  See  j)(M^,  p.  432.  Fonbl.  Tr.  Eq.  p.  48,  n. 

{w)  See  Cooke's  Practice  of  In-  (x)  Britton,  Chap,  xxviii.  foL  66. 

solvent  Debtors  Court,  p.  143;  ante,  (a)  Fol.  228.    See    also  Memo- 

p.  84.  rand.  Scacch.  22  £dw.  1,  (prefixed 

(x)  Litt.  s.  405;  Co.  Litt.  247.  b.;  to  Maynard's  Year  Book,  Edward  2,) 

4  Rep.  123  b ;  Perk.  s.  23.  See  antty  fol.  23. 

pp.  252—264.  {h)  5  Edward  3,  70. 
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{ore  ienuSf  aa  the  manner  then  was^)  that  he  was  out  of  his 
mind  when  he  gave  it,  the  Court  adjourned  the  assize, 
doubtingi  whether,  as  the  plaintiff  was  sane  both  then  and 
at  the  commencement  of  the  suit,  he  should  be  permitted 
to  plead  an  intermediate  deprivation  of  reason;  and  the 
question  was  asked,  how  he  came  to  remember  the  release, 
if  out  of  his  senses  when  he  gave  it  (c). 

Under  Henry  VI.,  this  way  of  reasoning,  (that  a  man  shall 
not  be  allowed  to  disable  himself,  by  pleading  his  own  inca- 
pacity, because  he  cannot  know  what  he  did  under  such  a 
situation,)  was  seriously  adopted  by  the  Judges  in  argu- 
ment (d),  upon  a  question,  whether  the  heir  was  barred  of 
right  of  entry  by  the  feofiment  of  his  insane  ancestor. 
Fitzherbert  (e)  seems  to  have  been  of  opinion,  that  a  party 
might  take  advantage  of  his  own  insanity  by  plea  or  writ,  to 
avoid  his  alienation  when  of  unsound  mind. 

In  an  action  of  debt  upon  a  bond,  the  defendant  pleaded, 
that,  at  the  time  of  the  execution  of  it,  he  was  de  nonsane 
memory^  to  which  the  plaintiff  demurred;  and  it  was  held, 
that  the  plea  was  bad,  and  that  the  opinion  of  Fitzherbert 
was  not  law  {f).  In  an  action  upon  the  case,  against  an 
innkeeper,  the  defendant  pleaded,  that  he  was  of  nonsane 
memory^  by  sickness,  when  the  plaintiff  lodged  with  him; 
and  it  was  adjudged,  upon  demurrer,  for  the  latter,  and 
that  the  defendant  could  not  say  that  he  was  of  nonsane 
memory,  nor  disable  himself  in  this  case,  any  more  than  in 
debt  upon  an  obligation  ig). 

In  a  recent  case  (A),  Mr.  Justice  Litiledale  is  reported  to 
liave  said — ^^  That  there  is  no  doubt  that  a  deed,  bond,  or 
other  specialty,  may  be  avoided  by  a  plea  of  lunacy,  if  at 
the  time  it  was  executed  the  contracting  party  was  non  cotn- 
pos  mentis,  but  that  such  rule  of  law  did  not  apply  to  the 
ease  of  necessaries  (i)  supplied  to  a  person  who  is,  gene- 

(c)  35  Assis.  pi.  10.  (A)  Bagster  and  Others,  v.  Earl 

{d)  39  Henry  6,  42.  of  Parttmouth,  7  Dowl.  &  Ryl.  618. 

le)  See  ante,  p.  262.  (t)  In  Afanby  v.  Scott,  2  SicL  112, 

(/)    Stroud   V.  Manhall,  Cro.    it  was  said,  that  an  ufiol,  like  an  in- 

£liz.  398.  fant,  was  hound  hy.  a  contract  for 

Of)  Croat  V.  Andrews,  Cro.  Eliz.    necessaries  for  his  household.    See  5 

622;  1  RoU.  Abr.  2,  (D).  B.  &  C.  172;  7  D.  &  Ryl.  616. 
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rally  speaking,  of  sound  mind,  but  insane  on  some  parti- 
cular subject;  and  that  an  inquisition,  finding  a  party  of 
unsound  mind,  both  before  and  at  the  time  of  the  contracti 
would  not  make  any  difference."  But,  in  another  case. 
Lord  Tenierden,  C.  J.,  is  reported  to  have  held,  that  no 
person  can  be  suffered  to  stultify  himself,  and  to  set  up  his 
own  lunacy  as  a  defence,  unless  it  can  be  shewn  that  he 
has  been  imposed  upon,  in  consequence  of  his  mental  im-* 
bedlity(A');  and  appears  to  have  intimated,  that,  in  the 
case  of  an  unexecuted  contract,  imbecility  of  mind  may  be 
set  up  as  a  defence,  although  he  did  not  decide  that  ques- 
tion either  way  (/)• 

In  the  Ecclesiastical  Court  a  party  may  come  forward 
and  maintain  his  own  past  incapacity,  to  annul  his  mar- 
riage (m). 

If,  however,  the  plea  of  insanity  will  not  avail,  it  seems 
dear,  that  lunacy  may  be  given  in  evidence,  to  avoid  a  deed 
under  the  plea  of  non  eat  factum  (it).  So  also,  intoxication, 
which  is  a  species  of  madness,  may  be  given  in  evidence  by 
the  defendant,  upon  a  plea  of  non  est  factum  to  a  deed,  of 
non  concessit  to  a  grant,  and  of  non  assumpsit  to  a  pro^ 
mise  (o),  although  this  is  contrary  to  the  law,  as  laid  down 
by  Lord  Coke  (p). 

It  has  been  decided,  that  insanity  cannot  be  set  up  as 
a  defence  to  an  action  brought  to  recover  the  value  of 
goods  which  have  been  supplied  suitable  to  the  rank  and 
condition  of  a  person  who  was  afterwards  found  to  be 
of  unsound  mind,  where  the  vendor  had  not  notice  of  his 
imbecility,  and  where  no  fraud  or  imposition  could  be  im- 
puted to  him.  Thus,  in  an  action  of  assumpsit^  for  goods 
sold  and  delivered  to  the  defendant,  who  gave  in  evidence 
an  inquisition  taken  under  a  commission  of  lunacy,  by  which 
the  defendant  was  found  of  unsoimd  mind  at  the  time  when 

{k)  Brown  v.  JoddreU,  3  Carr.  &  Faulder  v.  Siik,  3  Campb.  125. 
Payne,  30.  (o)  Cok  v.  Bobmt,  Bull.  N.P.  168; 

(/)  Bagtter  v.  Earl  of  PorUmauihy  Pitt  v.  Smith,  3  Campb.  33;  and  see 

7  Dowl.  &EyL  617.  Cooke  v.    Clajfworth,    18  Ves.  16; 

(m)  IHagg.  Cons.  Rep.  414.  See  Butler  v.  MulvihiU,    I  Bligh,  137. 

pott,  Chap.  xi.  See  ante,  p.  259. 

(fi)   Yates  V.  Boen,  2  Str.  U04 ;        (p)  Co.  Litt.  247.  a. ;  4  Rep.  123  b. 
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the  goods  were  supplied.  Lord  Tenterckn,  C.  J.>  held,  that, 
as  the  articles  were  suitable  to  the  station  and  fortune  of 
the  defendant,  and  as  the  plaintifis,  at  the  time  of  making  the 
contracts,  had  no  reason  to  suppose  him  of  unsound  mindt 
and  could  not  be  charged  with  practising  any  imposition 
upon  him,  they  were  entitled  to  recover;  and,  under  that 
direction,  the  jury  found  a  verdict  for  the  plaintiffs,  with 
leave  for  the  defendant  to  move  to  enter  a  nonsuit.  And,  on 
a  motion  for  a  rule  nisi  for  that  purpose,  his  Lordship  fur- 
ther observed,  at  the  time  when  the  orders  were  given  and 
executed,  the  defendant  was  living  with  his  family,  and  there 
was  no  reason  to  suppose  that  the  plaintiffs  knew  of  his  in* 
sanity;  and  that  the. case  was  very  distinguishable  from  an 
attempt  to  enforce  a  contract  not  executed,  or  one  made 
under  circumstances  which  might  have  induced  a  reasonable 
person  to  suppose  the  defendant  was  of  unsound  mind. 
The  latter  would  be  cases  of  imposition;  and  his  Lordship 
desired,  that  his  judgment  might  not  be  taken  to  be  that 
such  contracts  would  bind,  although  he  was  not  prepared 
to  say,  that  they  would  not  (q).    And,  in  the  same  case,  Mr. 
Justice  J?a^fey  observed — ''Imposition  and  fraud,  generally 
speaking,  are  grounds  for  vacating  all  contracts;  and,  with 
respect  to  the  case  of  a  person  of  unsound  mind,  if  it  can  be 
proved  that  he  has  been  defrauded,  or  an  undue  advantage 
taken  of  his  imbecility,  a  Court  of  law  will  not  enforce  his 
contract.     But  where  there  is  no  imposition  practised,  and 
the  goods  supplied  appear  to  be  suitable  for  the  condition 
and  degree  of  the  party  receiving  them,  and  which,  in  the 
ordinary  habits  of  life,  he  would  be  likely  to  require,  the 
mere  fact  of  his  being  of  unsound  mind,  and  incapacitated 
from  making  his  own  contracts,  wiU  not  deprive  a  trades- 
man of  his  right  of  suing  in  a  Court  of  law  for  the  value  of 
the  goods  for  which  he  has  given  credit.     There  may  be 
great  difficulty  in  predicating,  on  the  first  view,  that  a  per- 
son is  of  unsound  mind.     It  is  well  known  that  there  are 
many  individuals  capable  of  speaking  and  acting  most  ra- 
tionally, and  who  are  of  perfectly  sound  mind  as  to  all  the 

(q)  Baxter  v.  The  Earl  of  Porttmouth,  6  Barn.  &  Cress.  170 ;  S.  C.  7 
Dowl.  &  Ryl.  614. 
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ordinary  transactions  of  life^  but|  on  some  particular  subjects, 
suffer  under  an  aberration  from  sound  reason.  If  persons 
of  this  description  make  an  application  for  credit  to  a 
tradesman,  who  is  not  aware  of  their  infirmity  on  some  par- 
ticular points,  and  he  bond  fide  supplies  them  with  goods, 
which  are  suitable  to  their  state  and  degree,  it  would  be 
most  unjust,  that  his  claim  in  a  Court  of  law  should  be  de-» 
feated  by  the  fact  that  a  commission  of  lunacy  had  been 
awarded^  and  his  debtor  found,  on  inquest,  to  be  insane. 
There  is  no  suggestion  that  the  plaintiffs  have  not  bond 
fide  given  the  defendant  credit.  Exhibiting  about  him  no 
appearance  of  mental  incapacity,  he  goes  to  the  plaintiff*s 
house  and  orders  carriages,  which  are*afterwards  used  by 
him.  They  are  suitable  to  his  condition  and  degree  in  lifej 
and  such  as  would  have  been  supplied  by  other  persons,  if 
not  by  the  plaintiffs.  Under  these  circumstances,  law  and 
justice  require  that  the  plaintiffs  should  be  aUowed  to  main** 
tain  an  action  against  the  lunatic.  If  the  friends  and  rela« 
tions  of  such  a  person  are  satisfied  that  he  is  incapable  of 
conducting  his  own  affairs,  it  is  competent  for  them  to 
adopt  such  measures  as  shall  prevent  him  from  exposure 
to  imposition :  but  an  imposition  would  be  practised  upon 
the  plaintiffs,  if,  under  the  circumstances  of  this  particular 
case,  the  plea  of  lunacy  could  prevail*'  (r). 

The  relations  of  a  party  who  has  been  found  a  lunatic  by 
inquisition,  wiU  not  be  allowed  to  set  up  his  lunacy  as  a  de- 
fence to  an  action,  unless  it  be  shewn  that  he  has  been  im- 
posed upon,  in  consequence  of  his  mental  imbecility.  Thus, 
in  an  action  of  assumpsit  for  work  and  labour  and  goods 
sold  and  delivered,  where  the  defendant  was  charged  as  a 
member  of  an  institution  caUed  the  Athenaion,  of  which  her 
acted  as  president  during  the  time  the  demand  was  accru- 
ing, and  had  been  subsequently  declared  a  lunatic  under  an 
inquisition,  from  a  period  before  that  time;  and  the  defence, 
which  was  conducted  by  his  relations,  was,  that  he  was  of 
unsound  mind  at  the  time  the  goods  were  supplied,  and 
therefore  incapable  of  contracting.     At  that  time,  his  rela- 

(r)  Bafftter  v.  Earl  of  Portmouih,  7  Dowl.  &  Ryl.  617,  618;  S.  C,  2 
Carr.  &  Payne,  178. 
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tioius  had  not  interfered,  but  had  allowed  him  to  conduct 
his  affairs  as  usual,  and  no  facts  were  stated  to  shew  that 
the  plaintiff  was  aware  of  the  defendant's  malady,  or  had  in 
any  way  been  guilty  of  fraud.  Lord  Tenierden  sud,  that 
he  was  not  unwilling  to  receive  the  evidence  offered;  he 
thought,  however,  the  defence  would  not  avail,  unless  it  was 
shewn  that  the  plaintiff*  imposed  on  the  defendant.  The 
old  cases  went  the  length  of  saying,  that  a^  party  should  in 
no  case  be  allowed  to  set  up  his  own  insanity.  That  was 
too  general  a  rule,  if  it  could  be  shewn  that  any  means  had 
been  used  to  impose  upon  a  person  of  weak  or  unsound 
mind,  that,  in  such  a  case  as  thb,  as  in  all  other  cases  of 
fraud,  was  an  answer  («).  And  in  a  case  where  an  action 
was  brought  for  goods  sold  and  delivered  and  money  lent, 
and  it  was  proved  that,  at  the  time  of  the  transaction  in  ques- 
tion, the  defendant  was  manifestly  insane,  and  that  frau* 
dulent  advantage  had  been  taken  by  the  pkintiff*— Chief 
Justice  Best  left  it  to  the  jury  to  say,  whether  the  plaintiff^, 
at  the  time  he  dealt  with  the  defendant,  knew  of  his  insanity; 
if  he  did,  it  was  a  gross  fraud,  and  the  jury  ought  to  find 
for  the  defendant;  as  they  accordingly  did  (t).  So,  where 
«  person  who  was  perfectly  imbecile  in  mind  was  impos- 
ed upon,  and  induced  to  sign  a  promissory  note  drawn 
in  an  unusual  form,  such  note  was  held  bad,  even  in  the 
hands  of  an  indorsee  {u) — Lord  Tenierclenf  C.  J.  told  the 
jury,  "That  the  question  was,  whether  the  defendant,  at 
the  time  he  put  his  name  to  the  note,  which  was  drawn  in 
an  unusual  form,  was  or  was  not  conscious  of  what  he  was 
doing;  for,  if  he  was,  there  must  be  a  verdict  for  the  plaintiff*; 
but  should  they  be  satisfied  that  he  was  not  conscious  of 
what  he  was  doing,  and  that  he  was  imposed  upon,  by  rea^ 
son  of  hb  imbecility  of  mind,  they  ought  to  find  for  the  de- 
fendant. It  was  a  hard  case  either  way,  but  it  was  very  im- 
portant that  Courts  of  justice  should  afford  protection  to 
those  individuals  who  were  unfortunately  unable  to  be  their 
own  guardians." 

(f)  Browne  v.  Joddrell,  1  Moody  Malk  106,  note  (6). 

ilk.  N.  P.  C.  105;  S.  C.  3  Canr.        (fO  Sentence  v.  PooUy  3  Carr.  & 

yne,  30.  Payne,  1. 
Levy  V.  Barter,  1  Moody  & 
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CHAPTER  X. 


OF  PROCEEDINGS  IN  COURTS  OF  EQUITY  BY  AND  AGAINST 
LUNATICS  AND  THEIR  COMMITTEES. 


SECTION  I. 

Of  Proceedings  in  Equity  by  Lunatics  and  their 

Committees. 

XdIOTS  and  lunatics  must  sue  in  Courts  of  equity  by  the 
committees  of  their  estates,  and,  in  such  suits,  the  commit* 
tees,  as  well  as  the  lunatic,  should  be  parties;  and  if  the  lu- 
natic is  not  named  a  party  in  a  bill  or  information  on  his  be- 
half, it  is  good  cause  of  demurrer  (a).  Sometimes,  indeed,  in- 
formations have  been  exhibited  by  the  Attorney-General  on 
behalf  both  of  idiots  and  lunatics,  considering  them  as  under 
the  peculiar  protection  of  the  Crown  (6),  and  particularly, 
if  the  interest  of  the  committee  has  clashed  with  that  of  the 
lunatic  (c).  But,  in  such  cases,  a  proper  relator  ought  to 
be  named;  and,  in  a  case  where  an  information  was  filed  at 
the  relation  of  a  lunatic,  the  Court  directed,  that  all  further 
proceedings  should  be  suspended  until  a  proper  person 
should  be  named  as  a  relator,  who  might  be  responsible  to 
the  defendants  for  the  costs  of  the  suit,  in  case  the  informa- 
tion should  be  dismissed  (d). 

(a)  1  Cas.  in  Ch.  19,  153;  1  Eq.  3  Br.  C.  C.  440;  S.  C.  2  Dick.  748. 

Cas.  Abr.  279 ;  Wy.  Pr.  Reg.  272.  See  ante,  pp.  222,  223. 

(6)    Aitomey-Qenerdl   v.  Park'  (d)  Attorney-General  at  relation 

hurtt,  I  Cas.  in  Ch.  112;  Attorney-  of  G.  Vauyhan,  a  lunatic,  v.  Tyler 

General  ▼.  Woolrieh,  Id.  153.  and  Others,  2  Eden,  230.     See  ! 

(c)  Attorney-General  v.  Pamtker,  Dick.  378. 
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Where  a  person  found  a  lunatic  has  had  no  committee, 
such  an  information  has  been  filed^  and  the  Court  has  pro- 
ceeded to  give  directions  for  the  care  of  the  property  of  the 
lunatic^  and  for  proper  proceedings  to  obtain  the  appoint- 
ment of  a  committee  (e). 

Persons  incapable  of  acting  for  themselves,  though  not 
idiots  or  lunatics,  or  infants,  have  been  permitted  to  sue  by 
their  next  friend,  without  the  intervention  of  the  Attorney- 
General  (/). 

In  a  case  where  a  bill  was  filed  by  a  son  to  avoid  a  lease 
granted  by  his  father,  on  the  ground  that  the  latter  was  a 
lunatic  when  it  was  granted,  the  Court  would  not  reUeve 
the  plaintiff,  because  he  had  not  made  the  Attorney-Gene- 
ral a  party,  but  ordered  him  to  amend  his  bill  if  he  thought 

fit(^). 

If  an  idiot  or  a  lunatic  exhibiting  a  bill  appears,  upon  the 

face  of  it,  to  be  thus  incapable  of  instituting  a  suit  alone, 

and  no  next  friend  or  committee  is  named  m  the  bill,  the 

defendant  may  demur;  but  if  the  incapacity  does  not  appear 

upon  the  face  of  the  bill,  the  defendant  must  take  advantage 

of  it  by  plea.    This  objection  extends  to  the  whole  bill,  and 

advantage  may  be  taken  of  it,  as  well  in  the  case  of  a  biU  of 

discovery  merely,  as  in  the  case  of  a  bill  for  relief.    For 

the  defendant,  in  a  bill  for  a  discovery  only,  being  always 

entitled  to  costs  after  a  full  answer  as  a  matter  of  course, 

would  be  materially  injured  by  being  compelled  to  answer  a 

bill  exhibited  by  persons  whose  property  is  not  in  their  own 

disposal,  and  who  are  therefore  incapable  of  paying  the 

costs  (A) — If  a  bill  is  filed  in  the  name  of  an  idiot  or  lunatic, 

so  found  by  inquisition,  the  defendant  may  plead  the  inqui- 


(e)  Attomei^Gener<il  on  hehtlt  o{  Chancexy,  Decree   Ist  Dec.   1760. 

Maria  Lepine,  a  lunatic,  at  the  rela-  Decree  on  supplemental    bill,    4th 

tion  of  John  Fox,  and  also  Maria  March,    1779.      See    Wartnaby  v. 

LepinCf    and    Earl    and    Countess  Wartnaby,  I  Jac.  R.  379. 

^otoe  and  Others,  26th  March,  1793;  (g)  Leigh  t.  Wood,  Rep.  temp. 

did  April,  1794.  Finch,  135. 

(/)  £2tz.ZiiMy,  a  person  deaf  and  (A)   Mitf.  PL  153,  4fh  ed.     See 

dumb,  by  her  next  friend,  against  Wartnaby  v.  Wartnaby^  1   Jac.  R. 

ThomoM   Witherby  and   Others,    In  377. 
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sition  in  abatement  of  the  suit  (i).  A  biU  for  tithes  by  the 
bishop  and  sequestrator  during  the  incapacity  of  the  incum- 
bent,  was  dismissed,  because  neither  the  incumbent  nor  his 
committee  was  party  (k). 

It  seems  that  a  bill  may  be  ordered  to  be  taken  off  the 
file,  if  filed  in  the  name  of  a  plaintiff  who  is  in  a  state  of 
mental  incapacity ;  but  where  a  suit  has  been  instituted  by 
the  direction  of  the  plaintiff  when  in  a  sound  state  of  mind, 
the  proceedings  will  not  be  stayed  on  the  ground  of  the 
plaintiff's  having  subsequently  become  imbecile  (/).  If  a 
plaintiff  become  a  lunatic,  a  supplemental  bill  may  be  filed 
in  the  joint  names  of  the  lunatic  and  of  the  committee  of 
his  estate,  in  order  to  answer  the  same  purpose  as  a  bill  of 
reviror,  in  procuring  the  benefit  of  the  former  proceed- 
ings  (m). 

It  was  held,  that  a  charge  in  a  bill  *'  that  a  person  was  of 
a  weak  and  feeble  understanding,  approaching  almost  to 
idiocy,'*  was  an  allegation  sufficiently  precise,  (no  demurrer 
having  been  taken),  to  put  in  issue  that  such  power  was  of 
nansane  memory,  but  that  such  allegation  would  not  have 
been  sufficient  on  a  plea,  nor  on  a  bill  if  demurred  to(ft). 
But  the  Court  will  not  retain  a  bill  to  examine  the  point  of 
hmacy  only(o). 

The  committee  ought,  previously  to  instituting  a  suit  on 
behalf  of  a  lunatic,  to  obtain  the  sanction  of  the  Lord  Chan- 
cellor, and  therefore  it  is  usually  referred  to  the  Master,  to 
inquire  into  the  nature  of  the  right  or  interest  of  the  lunatic 
in  the  property  claimed,  and  to  certify  whether  it  will  be 
proper,  that  any  proceedings  should  be  adopted  for  reco- 
vering it,  or  for  ascertaining  the  rights  of  the  lunatic  (p).  If 
the  Master  reports,  that  it  will  be  proper  for  the  committee 
to  institute  a  suit,  he  will  be  ordered,  in  the  name  and  on 
the  behalf  of  the  lunatic,  to  file  a  bill  in  Chancery,  or  to  take 

(0  Mitf.  PL  229,  4th  ed.  such  a  bill  is  stated. 

{k)  Bishop  of  London  v.  NichoUs,        (n)  Carew  v.  Johnstone^  2  Sch.  & 

Bunb.  141.  Lef.  280. 

(0  Wartnaby  v.  Wartnahy,  1  Jac.        (o)  Bonner  v.  ThwaUs^  Toth.  130. 

R.  377.  See  ante,  p.  262. 

(m) '  See  Brown  v.  Clarke,  3  Wood.        (p)  In  re  Beynolde,  3  Apnl,  1827 
Lect.  378,  note,  where  the  form  of 
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such  other  proceedings  as  the  nature  of  the  case  may  re- 
quire (y). 

It  seems  to  have  formerly  been  a  rule,  that  the  limatic 
should  not  join  with  his  committee  in  a  suit,  to  be  reUeved 
against  any  act  done  during  his  lunacy  (r),  though  he  might 
be  a  party  to  a  suit,  to  enforce  performance  of  an  agreement 
entered  into  prior  to  the  lunacy  (s),  and  this  was  because  it 
was  thought,  that  it  would  subvert  the  old  principle  of  law, 
which  forbids  a  man*s  stultifying  himself  (t).  But  after  the 
lunatic  is  so  found  by  inquisition,  his  committee  may  avoid 
his  acts  retrospectively,  from  the  time  he  is  found  to  have 
been  non  compos,  as  has  been  often  done  (u) ;  but  the  com- 
mittee must  file  a  bill  for  the  purpose  (f).  In  a  case  where 
a  bill  was  brought  by  a  lunatic  and  his  committee,  to  set 
aside  a  settlement  which  had  been  obtained  from  him  by 
the  defendant,  before  the  issuing  of  the  commission  of  luna- 
cy, but  subsequently  to  the  time  wherein  he  was  found  to 
have  been  a  lunatic — the  defendant  demurred,  expressly  up- 
on the  ground  that  it  was  against  a  known  maxim  of  law, 
that  any  person  should  be  admitted  to  stultify  himself:  but 
the  Court  overruled  the  demurrer,  and  said,  that  rule  was 
to  be  understood  of  acts  done  by  the  lunatic  to  -die  preju- 
dice of  others,  that  he  should  not  be  admitted  to  excuse 
himself  on  pretence  of  lunacy;  but  not  as  to  acts  done  by 
him  to  the  prejudice  of  himself.  Besides,  here  the  committee 
is  likewise  plaintiff,  and  the  several  charges  of  lunacy  are 
made  by  him  on  behalf  of  the  lunatic;  and  it  has  been  always 
held,  that  the  defendant  must  answer  in  that  case,  although 
the  settlement  was  not  unreasonable  in  itself  (to). 

The  Court  of  Chancery  will  not,  as  a  matter  of  course,  in- 
terfere to  set  aside  contracts  entered  into  and  completed  by 
a  lunatic,  without  any  fraud  in  the  parties  dealing  with 
him,  even  where  they  are  overreached  by  an  inquisition 
taken  in  lunacy,  and  may  be  void  at  law;  but  the  interfer- 
es) In  re  Webb,  7  July,  1828;  In  tic,  (C.  2). 
re  Sir  T.  Smith,  14  November,  1827;  (0  See  ante,  p.  409. 
In  re  Frank,  Slst  Jan.  1828.  (u)  See  ante,  Chap.  vi. 

(r)  Wy.  Pr.  Reg.  272.  (r)  Ex  parte  RoberU,  3  Atk.  6. 

(«)  Attorney-General  v.  Woolrkh,        (fl&)    BidUr  v.  Ridler,  1  £q.  Cas. 
1  Ch.  Cas.  153;  Vin.  Abr.  tit.  Luna-    Abr.  279;  1  Ch.  Ca«.  19. 
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enoe  of  the  Court  will  depend  very  much  upon  the  circum- 
stances of  each  particular  case;  and  where  it  is  impossible  to 
exercise  the  jurisdiction  in  favour  of  the  lunatic,  so  as  to  do 
justice  to  the  other  party,  the  Court  will  refuse  relief,  and 
leave  the  lunatic  to  his  remedy  (if  any)  at  law. 

Thus,  where  a  party,  in  May,  1800,  attended  a  public  sale 
by  auction  of  building  materials,  which  continued  three  days, 
and  purchased  several  lots,  to  the  amount  in  the  whole  of 
3923/,  1  Is.  6d» — Immediately  after  the  conclusion  of  the  sale 
he  sold  stock,  paid  considerable  sums  to  the  defendant  on 
account,  and  gave  him  promissory  notes,  and  a  warrant  of 
attorney  to  confess  judgment,  for  other  sums.  He  after- 
wards refold,  at  a  loss,  part  of  the  materials  so  purchased. 
He  had  been  afflicted  with  an  inflammatory  fever  in  1796; 
and  upon  the  S5th  of  August,  1800,  a  commission  of  lunacy 
issued  against  him,  under  which  he  was  found  a  lunatic,  from 
the  1  St  May,  1797,  without  lucid  intervals.  A  traverse  of  the 
inquisition  was  taken  by  the  defendant  upon  the  trial,  of 
which  a  verdict  was  found  for  the  Crown.  A  biU  was  after* 
wards  filed  by  the  lunatic  and  his  committee,  praying  that 
the  defendant  might  be  decreed  to  repay  to  the  committee 
the  money  paid  by  the  lunatic;  that  the  purchases  of  the 
several  lots  made  by  the  lunatic  might  be  set  aside ;  the  notes 
given  by  him  in  payment  of  part  of  the  purchase  money  de- 
livered up;  and  for  an  injunction.  Much  contradictory  evi- 
dence was  produced  as  to  the  state  of  mind  of  the  lunatic, 
and  his  conduct  at  the  sale;  which,  on  one  side,  was  repre- 
sented to  be  most  extravagant,  in  bidding  far  beyond  the 
value  &c.,  and,  on  the  other  side,  as  directly  the  reverse. 
The  Master  of  the  Rolls,  Sir  WilUam  Grants  said  *'  it  is  im- 
possible to  give  the  plaintiff  the  relief  he  prays,  or  any  re- 
lief, except  upon  the  ground  that  he  was  a  lunatic  at  the 
time  the  contract  took  place.  The  establishment  of  that  fact 
is  indispensably  necessary.  That  fact  is  controverted  by 
the  defendant.  But  it  is  also  contended,  that  even  admit- 
ting it,  there  is  no  equity.  As  to  that  fact,  upon  the  evidence, 
I  should  feel  great  doubt,  and  would  have  it  tried.  But  it 
is  said,  it  has  been  tried  by  the  trial  upon  the  traverse. 
It  struck  me  at  first,  that  there  was  nothing  definite  in 

EE2 
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that,  but  that  he  was  a  lunatic  at  the  time  of  the  inqui- 
sition: it  would  have  b^en  more  satisfactory,  if  the  jury 
had  foundy  in  the  terms  of  the  issue  tendered,  that  he 
was  a  lunatic  on  the  day  of  the  contract.  The  weight 
of  evidence,  as  applied  to  the  particular  time  of  the  pur- 
chase, is  in  favour  of  the  defendant ;  and  even  if  the  evi- 
dence of  insanity  was  clear,  I  must  have  held  the  lunatic 
to  have  enjoyed  a  lucid  interval  at  that  time  upon  the  ba- 
lance of  the  evidence.  But,  suppose  him  to  be  considered 
in  strictness  a  lunatic  at  that  time,  without  lucid  intervals, 
the  question  is,  how  far  the  plaintifiT,  upon  that  supposition 
even,  is  entitled  to  the  equitable  interposition  of  this  Court 
to  restore  him  the  possession  of  all  the  money  he  has  paid 
in  consequence  of  the  contract.  The  ground  taken  is,  first 
that  whether  the  defendant  did  or  did  not  know  his  situa- 
tion, if  the  fact  turns  out  that  he  was  a  lunatic,  all  his  pur- 
chases are  absolutely  void,  and  all  that  followed  upon  them 
must  be  set  aside;  but,  also,  that  the  defendant  was  inform- 
ed of  the  situation  of  this  person ;  and  therefore  the  con- 
science of  the  defendant  is  affected ;  that  situation  being, 
upon  the  last  day  of  the  sale,  communicated  to  the  defen- 
dant and  the  auctioneer.  I  do  not  believe  the  defendant  gave 
credit  to  the  information  he  received,  and  proceeded  m€M 
fide.  Then  it  comes  to  the  mere  fact,  that  he  was  a  lunatic. 
The  question  with  reference  to  that  is,  how  far,  under  all 
the  circumstances,  this  Court  will  interfere  to  set  aside  the 
whole  of  the  lunatic's  transactions,  supposing  them  void  at 
law.  That  will  depend  very  much  upon  the  circumstances; 
and  no  general  rule  can  be  laid  down  upon  it.  With  re- 
gard  to  purchases  that  have  not  been  completed,  and  cases 
in  which  it  is  possible  to  replace  the  parties,  there  is  no  rea- 
son why  this  Court  should  not  interfere  to  administer  its  or* 
dinary  equity;  as  it  can  do  that  in  general  in  a  much  better 
way  than  a  Court  of  law;  even  supposing  that  Court  would 
consider  the  mere  law  of  the  case,  in  the  same  way  as  this 
Court  would.  But  there  may  be  other  cases,  in  which  the 
inconvenience  would  be  so  great  that  this  Court  would  leave 
the  party  to  law.  The  inconvenience  of  carrying  back  the 
finding  is  extremely  great,  if  that  is  to  be  followed  through 
all  the  legal  consequences.     Assuming  it  to  be  the  legal  con- 
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sequence,  that  every  act  of  the  lunatic  subsequent  to  that 
time  is  absolutely  void»  nothing  can  be  more  inconvenient 
than  for  this  Court  to  give  efiect  to  that  legal  consequence; 
setting  aside  every  dealing  in  the  course  of  his  trade;  giving 
an  account  of  aU  he  lost;  the  parties  who  have  dealt  with 
him  to  take  the  chance  of  the  transaction,  being  a  losing  one, 
and  make  it  good ;  and  the  transaction  being  strictly  void, 
this  Court  acting  upon  that,  and,  though  the  parties  cannot 
be  replaced,  obliging  them  to  refund,  though  producing  the 
great  injustice,  that  they  cannot  have  that  for  which  the 
money  was  paid,  or  cannot  have  it  in  the  same  manner.  In 
this  case  the  defendant  could  not  have  it  in  the  same  mAn- 
ner.  The  money  was  paid,  the  transaction  completed,  the 
party  suffered  to  deal  with  the  property  as  his  own,  to  sell 
it.  If  it  sold  to  advantage,  he  or  his  family  would  have  kept 
the  profit,  and  the  objection  would  not  have  been  made;  but 
now  that  it  has  turned  out  otherwise,  not  by  circumstances 
to  be  imputed  to  the  defendant,  (for  there  is  nothing  upon 
the  evidence  to  shew  the  loss  was  occasioned  by  an  exorbi- 
tant price  paid  to  him),  a  Court  of  equity  is  called  upon  to 
make  the  defendant  refund;  and  to  give  to  the  one  party  all 
the  money  he  has  paid^  and  to  the  other,  not  what  the  pro* 
perty  was  worth,  but  what  that  property,  under  all  the  cir- 
cumstances, produced  to  the  lunatic.  That  would  be  most 
inequitable  and  unjust;  and  if  this  is  the  principle,  I  must 
act  upon  it  in  all  cases,  where  the  lunacy  is  carried  back  ten 
or  twelve  years. 

"  If  the  plaintiff  is  right,  therefore,  in  saying  all  this  is 
void  at  law,  let  him  resort  to  law,  and  recover  if  he  can. 
But  there  is  no  ground  for  a  Court  of  equity  to  advance  his 
remedy;  when  it  is  impossible  to  exercise  the  jurisdiction 
so  as  to  afford  any  chance  of  doing  justice  to  the  other 
party.  Where  this  Court  does  interfere,  it  endeavours 
to  put  the  parties  in  the  same  situation;  that  is,  where  the 
contract  is  void.  Here,  if  the  defendant  could  be  placed  in 
maid  fide,  as  having  notice,  that  would  be  a  distinct  and  differ- 
ent ground  for  the  interference  of  a  Court  of  equity.  But, 
upon  the  simple  ground,  that  the  contract  may  have  been 
void  (and  whether  it  was  or  was  not  I  will  not  determine), 
the  consequences  are  so  extensive  and  so  inconvenient,  that  I 
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cannot  think  this  Court  ought  to  give  the  plaintiff  the  relief 
he  prays."  And  the  bill  was  accordingly  dismissed,  without 
costs  (y). 

An  order,  upon  petition  of  the  committee,  although  no 
bill  has  been  filed,  will  be  made  to  restrain  tenants  of  a  lu- 
natic's estate  from  committing  waste  (»). 

A  writ,  of  ne  exetU  regno  will  be  granted,  upon  an  affida- 
vit made  by  the  committee  of  a  lunatic  on  his  behalf  (a).   * 

A  bill  will  not  lie  in  a  lunatic's  lifetime  to  perpetuate  the 
testimony  of  witnesses  to  his  will,  made  before  his  lu- 
nacy (A).  For,  in  order  to  support  a  bill  to  perpetuate  tes- 
timony, the  plaintiff  must  have  in  contemplation  of  law  a 
present  interest,  although  it  is  immaterial  how  minute  the 
interest  may  be;  and  how  distant  the  possibility  of  its  fill- 
ing into  possession.  On  the  other  hand,  though  the  con- 
tingency may  be  ever  so  proximate  and  valuable,  yet,  if  the 
party  has  liot,  by  virtue  of  that,  an  estate,  the  Court  doea 
not  deal  with  him ;  and,  therefore,  although  a  lunatic  is  in- 
testate, in  the  most  hopeless  state,  under  a  moral  and  phy- 
sical impossibility  (though  the  law  would  not  so  regard  it,) 
that  he  should  ever  recover,  even  if  he  was  in  articulo  mor-^ 
iis,  and  the  bill  was  filed  at  that  instant  by  the  heir-at-law, 
or  by  the  next  of  kin,  of  the  lunatic,  they  could  not  qualify 
themselves  as  having  an  interest  in  the  subject  of  the  8uit(c)« 
But  they  may  enter  into  contracts  with  respect  to  their  ex- 
pectations and  possibilities;  the  evidence  upon  which  they 
may  perpetuate  (d). 

Where  a  creditor,  under  a  commission  of  bankruptcy,  is 
deranged,  and  unable  to  superintend  his  business,  the 
Court  of  Chancery,  although  no  commission  of  lunacy  has 
issued,  will,  upon  petition,  order  another  person  to  prove 
on  his  behalf,  and  to  vote  in  the  choice  of  assignees  (e);  and 
where  a  creditor  is  disabled,  by  age  and  imbecility  of  mind, 

(y)  NieUv.Marley,9yeB.i79-^  (c)    Smith  v.  AUomey-GenenO, 

4S2.  dted  6  Yes.  269 ;  AUan  v.  JtUau, 

(z)  In  re  Creagh,  I  Ball  &  Beatty,  15  Yes.  133 ;  and  see  2  Jac.  &  Walk. 

108 ;  ante,  p.  348.  451 ;  Mitf.  PI.  51^-^3,  4th  ed. 

(a)  Stewart  v.  Graham,  19  Yes.  (d)  6  Yes.  261. 

312.  (e)  Ex  parte  Malthy,  1  Rose,  B.  CL 

(6)  SaekvUlw,  AyUumrth,  1  Yem.  387. 
105 ;  ante,  p.  336. 
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from  proving,  by  his  own  oatbj  a  debt  against  the  estate  of 
a  bankrupt,  the  commissioners  will  be  directed  to  admit  the 
proof  upcm  such  evidence  as  shall  be  satisfactory  to  tbemi 
though  the  debt  be  of  considerable  amount  {/). 

A  reference  may  be  made  to  the  Master,  in  cases  of  lu* 
nacy,  to  expunge  scandalous  or  impertinent  matter  contain- 
ed in  proceedings  m  lunacy  (^). 

'  The  statutes  (A)  of  limitation  do  not  expressly  extend  to 
equitable  claims,  but  Courts  of  Equity  act  by  analogy 
to  those  statutes;  and»  therefore,  generally,  if  a  party  does 
not  prosecute  his  equitable  titfe  within  the  period  which  he 
must  have  made  hb  claim,  if  legal,  in  a  Court  of  law,  he 
will  be  barred  in  equity  ( i),  except  in  cases  of  fraud  (Ar).  The 
legal  provisions  have  been  so  strictly  adhered  to,  that  per- 
sons labouring  under  any  of  the  disabilities  specified  in  the 
statute  of  limitations,  have  been  allowed  the  same  time  as 
they  would  be  entitled  to  in  the  case  of  a  legal  claim  (/). 
Thus,  redemption  of  a  mortgage  of  lands  of  a  married 
woman,  on  account  of  her  disability  of  coverture,  was  de- 
creed to  her  heir  after  a  sale  and  the  lapse  of  a  long  pe- 
riod (m).  And  Lord  Talbot  said,.  ''  That  the  Court  of 
Chancery  had  not  in  general  thought  proper  to  exceed 
twenty  years,  where  there  was  no  disabiliiy,  in  imitation  of 
the  first  clause  of  the  statute  of  limitations;  so,  after  the 
disability  removed,  the  time  fixed  for  prosecuting  in  the 
proviso,  (which  is  ten  yj^ars),  ought  in  like  mani^r  to  be 
observed  **  (n). 

In  one  case  the  Court  refused,  after  the  lapse  of  twenty 
years,  and  two  subsequent  purchases,  at  the  suit  of  the 

(/)   Ex  parte    Clarke,    In    re  Ves.  480;  14  Ve8.91;  2Sch.&Lef. 

Wauffh,  2  Ru88.  575.  607,  630;  1  Ball  &  B.  62,  156;  4  Br. 

(ff)  £»  parte  L'e  Heup,  18  Vet.  P.  C.  198. 

221 ;  In  re  Frank,  24th  Mar.  1830.  (/)  LytUmy.  LyUon,  4  Bro.  CC. 

(h)  See  ante,  pp.  403—^05,  n.(/).  441 ;  Blake  v.  Foster,  2  Ball  &  Beat 

(i)  1  Cox's  Rep.  149;  1  BaU&B.  565;  Ilarriaan  v.  HolUns,  1  Sim.  & 

166;  19  Ves.  96;  1  Sch.  &  Lef.429;  Sta.  471. 

Cholmondeley  v.   Clinton,  2  Jac.  &:  (m)  Cornel  v.  Sykee,  1  Ch.  Rep. 

Walk.  175,  191.  193. 

{k)  3  Br.  C.C.  633,   639,  n.;  4  (n)  In  Belehy.  Harvey,  ^V.Vfm^ 

Br.  C.C.  258;    2  Ves.  jun.   87;  5  287, note.     Seel7Ve8.184. 
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son  of  a  non  compos^  to  impeach  a  conveyance  executed  by 
the  latter  (o). 

No  petition  of  appeal  from  any  decree  or  sentence  of 
any  Court  of,  equity  in  England  or  Ireland^  or  of  any  Court 
in  Scotland,  will  be  received  by  the  House  of  Lords  after 
Jive  years  from  the  signing  and  enrolling,  or  extracting,  of 
such  decree  or  sentence  and  the  end  of  the  next  session 
ensuing  the  said  five  years,  unless  the  person  entitled  to 
such  appeal  be  non  compos  mentis;  in  which  case,  such  per- 
son may  be  at  liberty  to  bring  his  appeal  for  reversing  any 
such  decree  or  sentence,  at  any  time  within  five  years  next 
after  his  coming  of  sound  mind,  and  the  end  of  the  next 
session  of  Parliament  ensuing  the  said  five  years  (p)« 


SECTION  11. 

0/  Suits  against  Lunatics. 

IDIOTS  and  lunatics  defend  suits  in  equity  by  their  com« 
mittees  (a),  who  are,  by  order  of  the  Court,  appointed  guar* 
dians  for  that  purpose,  as  a  matter  of  course  (6);  and^  if  it 
happens. that  an  idiot  or  lunatic  has  no  committee  (c),  or  the 
committee  has  an  interest  opposite  to  that  of  the  person 
whose  property  is  intrusted  to  his  care  (cf),  an  order  may  be 
obtained  for  appointing  another  person  as  guardian  for  the 
purpose  of  defending  a  suit  (e). 

(o)  Winchcomb  v.  ffaU,  1  Ch.  Rep.  (b)  Wegtcomb  ▼.  Wettcomb,  1  Dick. 

41.    See  1  Fonbl.  £q.  334,  n.  (t).  233,  citing  Torin  v.  Jervoit,  19th 

See  ante,  p.  282.    See  Whalley  v.  Oct  1750. 

WhaUey,  1  Mer.  436.  S.  C.  3 fiUgh,  (c)  HowUtty,  WUbraham, SMad^ 

p.  1.    See  Chap.  vi.  s.  3.  423. 

(p)  Lords'  Journals,  24th  March,  (d)  SneU  v.  HyaU,  1  Dick.  287. 

1726.  See  Lloyd  v. ',  2  Dick.  460. 

Oi)  1  Vernon,  106;  Lyon  v.Mer-  {e)  Hewlett  y.  WilbrahamfSMBdd. 

cer,  1  Sim.  &  Stu.  356 ;  Thomae  v.  423. . 
Uowortk,  Toth.  130. 
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In  many  cases,  it  is  not  prudent  in  committees  to  take 
upon  themselves  the  responsibility  of  defending  suits  insti- 
tuted against  lunatics  without  having  obtained  the  direc- 
tion of  the  Lord  Chancellor,  who,  on  application  by  peti- 
tion, usually  refers  the  consideration  of  the  propriety  of 
defending  suits  to  the  Master  (/). 

The  practice  of  the  Court  of  Chancery  in  appointing 
guardians  for  persons  who  cannot  be  found  to  be  lunatics, 
or  of  unsound  mind,  by  inquisition,  was  compared  by  Lord 
Eldon  to  the  power  exercised  by  that  Court  with  respect 
to  infants;  and  he  said  that  such  practice,  and  that  of  pay- 
ing the  expenses  out  of  the  property  of  such  persons,  could 
be  j  ustified  only  by  the  necessity  of  taking  care  of  them  {g). 

If  a  person,  who  is  in  the  condition  of  an  idiot  or  lunatic, 
though  not  found  such  by  inquisition,  is  made  a  defendant, 
the  Court,  upon  information  of  bis  incapacity,  will  direct  a 
guardian  to  be  appointed;  but  if  the  demand  in  question 
was  considerable,  it  was  said  that  the  regular  way  would 
have  been  to  have  taken  out  a  commission  of  lunacy  (A). 
In  another  case,  where  a  motion  was  made  that  the  answer 
of  a  defendant,  who  was  a  trustee  only  under  a  will  without 
any  beneficial  interest,  might  be  taken  without  oath  and 
without  signature,  upon  the  ground  that  the  defendant  was 
in  so  infirm  a  state,  both  of  body  and  of  mind,  as  to  be  wholly 
incapable  of  putting  in  an  answer — Lord  Eldon  observed, 
that  the  usual  course  in  such  a  case  is,  to  appoint  a  guar- 
dian for  that  purpose,  and  that  it  was  much  better,  where 
there  is  no  commission,  to  throw  round  a  person,  under  such 
circumstances,  the  protection  of  some  capable  person,  than 
to  let  her  answer  at  all  hazards;  but  no  order  was  made  in 
this  case  (t). 

On  the  motion  of  a  plaintiff  in  a  cause,  a  guardian  will 
be  appointed  to  put  in  an  answer  for  a  defendant  who  is  a 
lunatic,  if  such  fact  is  verified  by  affidavit  (A).     If  the  fact 

(/)  See  ante^  pp.  179,  203,  204.  (k)  HowUtt  v.  Wilhraham,  5  Madd. 

{g)  Sherufoodv,  Sanderson,  19  Ves.  423 ;  Aitomey-Oeneral  v.  WtMin^ 

283,  289.  ton,  1  Madd.  Ch.  Pr.  32J ;  Pryce  v. 

(A)  Anon.  3  P.  Wms.  Ill,  n.  Page,  Ibid.  note, 
(i)  WiUon  V.  Grace,  14  Ves.  172. 
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of  the  defendant's  being,  from  infirmity  of  mind,  incompetent 
to  answer,  be  disputed,  it  will  be  referred  to  the  Master  to 
inquire  into  it;  and  in  one  case  an  order  was  made  for  the 
defendant  to  attend  the  Master,  with  liberty  for  him  to  call 
in  such  medical  assistance  as  he  might  think  necessary  in 
making  such  inquiry  (Q.  Where  it  appeared  in  evidence 
that  a  defendant  was  both  senseless  and  dumb,  and  incapa- 
ble of  instructing  his  counsel  to  draw  his  answer,  it  was  or- 
dered  that  no  attachment,  or  other  process  of  contempt 
should  be  awarded  against  the  defendant  for  not  answering 
without  the  special  order  of  the  Court  (m).  Where  the 
defendant  became  impaired  in  his  mind  after  the  decree,  a 
guardian  was  appointed  him,  by  whom  he  might  i»oduce 
books,  &c  (n). 

If  a  bill  is  brought  against  a  lunatic,  stating  him  to  be 
such,  it  is  a  matter  of  course  to  apply  to  the  Court  for  a 
commission  to  assign  him  a  guardian,  and  to  take  his  answer 
by  such  guardian;  but  if  the  bill  does  not  state  the  defen- 
dant to  be  a  lunatic,  in  that  case  an  affidavit  or  other  evi- 
dence will  be  required  to  shew  his  lunacy,  before  he  can  be 
permitted  to  answer  by  guardian  (o).  But  where  it  was 
stated  by  the  bill  that  one  of  three  defendants  thereto  was 
a  lunatic,  and  another  his  committee  duly  appointed  by  an 
order  of  the  Court  of  Chancery,  and  the  third,  the  receiver 
and  manager  of  the  estate  in  question,  it  was  held,  that  the 
defendant,  the  committee,  was,  in  that  character,  fully  compe- 
tent to  sustain  the  defence  of  the  lunatic^  without  an  order 
of  the  Court  of  Exchequer  appointing  him  his  guardian  (p). 
The  practice  is  the  same  with  respect  to  idiots  and  such 
persons  as  by  age  or  infirmity  are  reduced  to  a  second  in- 
fancy. A  dumb  man  has  been  directed  to  answer  a  bill, 
and  also  interrogatories,  in  person.  But  a  person  not  only 
dumb,  but  too  senseless  to  instruct  counsel  to  draw  an  an- 
swer, would  not  be  permitted  to  answer  personally  (q). 

(I)  Lee  V.  Ryder  and  Others,  6  (n)  Gmouy,  Ganiier,  1  Dick  286. 

Madd.  294;  Reg.  Lib.  B.  1821,  fol.  (o)  1  Fowl.  Exch.  422. 

435.  (p)  Ibid. 

(fit)  Altham  v.  Smith,  Cary,  Rep.  {q)  Toth.  140,  Wy.  Pr.  Reg.  292. 
93. 
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In  a  case  where  it  was  ckar  that  a  man  was  incompetent 
to  put  in  an  answer  to  the  bill  filed  against  him^  Lord 
Redesdale  said,  he  could  only  (like  an  infant)  have  answered 
by  another  person.  If  he  had  been  so  brought  into  Court 
upon  an  attachment,  and  an  answer  had  been  put  in  by  the 
guardian  appointed  by  the  Court,  on  an  apprehension  that 
he  was  not  of  such  an  unsound  mind,  that  a  commission  of 
lunacy  ought  to  have  been  taken  out,  yet  of  such  imbecility 
that  a  gnsidian  was  necessary,  then  the  answer  of  the  guar- 
dian ought  to  have  been  merely,  that  he  knew  nothing  of 
Ae  matter,  and  submitted  his  case  to  the  protection  of  the 
Court  (r).  The  distinction  between  town  and  country 
causes  is  not  attended  to  in  cases  of  commissions  to  assign 
guardians  to  persons  non  eompoies  mentis,  which  may  be  ex- 
ecuted any  where.  The  orders  for  the  commissions  having 
been  drawn  up,  passed,  and  entered,  names  of  commission- 
ers must  be  left  with  the  clerk  in  Court  of  the  defendants, 
for  insertion  in  the  commissions;  which  differ  in  no  respect 
from  those  to  appoint  guardians  to  infants,  except  in  stating 
the  parties  incapable  from  the  unsoundness  of  their  under- 
standing; the  proceedings,  muiaiis  mutandis,  are  the  same 
as  under  commissions  to  appoint  guardians  to  infants  (#}• 

It  is  provided  by  a  recent  statute  (/),  that,  if  it  shall  ap- 
pear to  the  satisfaction  of  the  Court,  that  any  prisoner  con- 
fined for  a  contempt  is  an  idiot,  lunatic,  or  of  wuound 
mind,  although  no  commission  has  issued,  the  Court  shall 
appoint  a  guardian  to  put  in  his  answer  and  discharge 
the  defendant,  providing  for  the  costs  in  any  of  the  ways 
pointed  out  by  that  act,  as  shall  seem  just;  and  if  the 
Court  shall  see  fit,  the  defence  may  be  made  by  such  guar- 
dian in  formd  pauperis. 

If  a  defendant  in  a  cause  becomes  a  lunatic,  a  supple- 
mental bill  must  be  filed  against  him  and  his  committee  (9); 
and  if  a  new  committee  is  appointed,  the  Court  will  direct 

(r)  Carew  v.  Johntton,  2  Sch.  &  a.  15,  rule  9. 

Lef.  293.  (v)  Johnson  v.  Lepard,  Reg,  Lib. 

(#)  Hind.  251.    See  Harr.  Ch.  Pr.  A.  1815,  fol.  556 ;  and  see  1  Sim.  8c 

by  Newl.  361—366.  Stu.  356 ;  2  Madd.  Ch.  523. 

(0  11  Geo.  4  &  1  Will.  4,  c.  36, 
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him  to  be  named  in  all  the  future  proceedings  in  the  cause, 
whether  such  change  of  committees  takes  place  before  or 
after  the  decree  in  the  suit  (u;). 

Insanity  is  a  good  defence  to  a  bill  filed  against  a  lunatic 
for  specific  performance  of  an  agreement.  Thus,  where  a 
bill  was  filed  against  a  lunatic  and  his  committees  to  obtain 
specific  performance  of  an  agreement  dated  9th  March, 
ISO:^,  for  the  sale  of  an  advowson,  and  the  defendant  had 
been  subsequently  found  a  lunatic  under  a  commission  of 
lunacy 9  from  the  1st  of  May  1792,  with  lucid  intervals — 
Two  grounds  of  defence  were  taken  by  the  answer  of  the 
lunatic  by  his  committee :— First,  that  he  was  a  lunatic  at 
the  time  of  the  execution  of  the  contract : — Secondly,  that 
the  plaintiff  knew  his  situation,  and  took  advantage  of  it  to 
induce  him  to  sign  the  agreement  in  question.  An  issue 
was  directed  to  try  whether  the  defendant  was  a  lunatic  on 
the  day  on  which  he  executed  the  agreement  in  question, 
and  if  so,  whether  he  executed  the  same  agreement  during 
a  lucid  interval  {x).  It  is  the  usual  practice  in  such  cases 
to  direct  an  issue  to  try  the  fact  of  insanity  (y). 

Courts  of  equity  will  not  only  sustain  contracts  completed 
by  the  lunatic  whilst  sane ;  but,  under  some  circumstances, 
will  enforce  such  as  were  entered  into  previously  to  the  com- 
mencement of  the  lunacy,  but. incomplete  at  that  time;  for 
such  a  change  in  the  condition  of  a  party  entering  into  an 
agreement  will  not  alter  the  relative  rights  of  the  parties  if 
they  can  be  enforced.  As,  where  the  legal  estate  is  vested 
in  trustees,  a  Court  of  equity  ought  to  decree  a  perform- 
ance; but  formerly,  if  the  legal  estate  was  vested  in  the  luna- 
tic himself,  a  Court  of  equity  could  not  afford  any  adequate 
relief  («).  It  seems  to  have  been  the  practice  in  such  cases 
for  the  Court  to  decree  that  the  lunatic  should  execute  a 
conveyance  when  he  recovered  his  understanding,  and 
that,  in  the  meantime,  the  other  party  should  hold  and  enjoy 
the  land  (a).     Sir  WiUiam  Grant  observed — That  it  did  not 

(to)  Lyon  v.  Mere$r,  1  Sim.  &  Stu.  («)  Owen  v.  Daviet,  1  Vea.  sen. 

356.  82;  Hall  v.  ffarren^  9  Ves.  605. 

(x)  HaU  V.  Warren,  9  Ves.  605.  (a)  Pe^ff  v.  Skinner,  1  Cox,  C,C. 

(y)  See  ante,  pp.  252, 260, 261, 265.  23. 
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appear  to  hiin»  that  if  a  party  was  satisfied  with  that  which 
in  truth  was  no  title,  but  only  an  enjoyment  under  the  order 
of  the  Court,  he  ought  not  to  have  all  the  Court  could  give 
him  (a).  But»  by  statute  1 1  Geo.  4  &  1  Will  4,  c.  65,  s.  S7, 
it  is  enacted,  "  That  when  any  person,  who  shall  have  con- 
tracted to  sell,  mortgage,  let,  divide,  exchange,  or  otherwise 
dispose  of  any  land,  shall  afterwards  become  lunatic,  and  a 
specific  performance  of  such  contract,  either  wholly  or  so 
far  as  the  same  shall  have  been  decreed  by  the  Court  of 
Chancery,  either  before  or  after  such  lunacy,  it  shall  be  law- 
ful for  the  committee  of  the  estate  of  such  lunatic,  in  the 
place  of  such  lunatic,  by  the  direction  of  the  Lord  Chancel- 
lor, intrusted  as  aforesaid,  to  be  signified  by  an  order  to 
be  made  on  the  petition  of  the  plaintiff  or  any  of  the  plain- 
tiffs in  such  siut,  to  convey  such  land  in  pursuance  of  such 
decree,  to  such  person  and  in  such  manner  as  the  Lord  Chan- 
cellor, intrusted  as  aforesaid,  shall  direct;  and  the  purchase 
money,  or  so  much  thereof  as  remains  unpaid,  shall  be  paid 
to  the  committee  of  such  lunatic." 

An  inquisition  of  lunacy  will  not  protect  a  lunatic  against 
an  action  (d),  and  a  commission  of  bankruptcy  is  a  species  of 
action  against  which  lunacy  cannot  be  used  as  a  defence  (c), 
if  the  act  of  bankruptcy  was  committed  when  the  party  was 
sane;  for  a  lunatic  under  the  influence  of  that  visitation  can- 
not commit  an  act  of  bankruptcy  (d).  Lord  EUton^  however, 
is  reported  tohave  said — That  where  one  of  the  partners  was 
a  lunatic,  it  was  clear  that  a  joint  commission  of  bankrupt 
could  not  be  taken  out  against  the  other  partners  (e).  But, 
by  the  present  bankrupt  act  (f),  a  commission  may  be  issued 
against  some  partners,  not  including  all  the  firm;  and  may 
be  superseded  as  to  one  or  more,  without  affecting  its  va- 
lidity as  to  the  other. 

The  insanity  of  one  of  the  partners  in  a  firm  does  not 
ipso  facto  determine  the  partnership;  and  the  interference 
of  the  Court  in  such  a  case,  whether  in  a  suit  or  in  lunacy, 

(a)  HaU  V.  Warren,  9  Ves.  605.  1793. 

(6)  Ante,  Chap.  he.  a.  2.  (e)  Ex  parte  Lay  ton,  6  Ves.  440. 

(e)  Anon.  13  Ves.  590.  (/)  6  Geo.  4,  c.  16,  s.  16. 

(d)  Ex  parte  Priddyy  Sth  June, 
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must  have  reference  to  the  particular  character  of  the  dis- 
ease  as  permanent  or  temporary,  the  terms  of  the  contract, 
and  the  nature  of  the  undertaking,  as  imposing  on  the  luna* 
tic  an  obligation  of  active  interference,  for  the  performance 
of  which  he  is  disqualified,  or  reserving  to  him  a  right  of 
inspection,  by  the  suspension  of  which  the  safety  of  his 
estate  is  hazarded  (g). 

Where  a  bill  was  filed  by  one  partner  against  another,  for 
the  purpose  of  dissolving  a  partnership,  although  the  other 
partner,  who,  having  been  insane,  had  recovered — Sir  L. 
Kenyon,  M.  R.,  laid  down,  as  a  general  rule,  that,  where 
there  are  two  partners,  both  of  whom  are  to  contribute  their 
skill  and  industry  in  carrying  on  the  trade,  the  insanity  of 
one  of  them,  by  which  he  is  rendered  incapable  to  contri- 
bute that  skill  and  industry  on  his  part,  is  a  good  ground 
to  put  an  end  to  the  partnership,  not  by  the  authority  of  ei- 
ther of  the  partners,  but  by  application  to  a  Court  of  jus- 
tice ;  and  this  for  the  sake,  as  well  of  the  partner  who  is  ren- 
dered incapable,  as  of  the  other;  for  it  would  be  a  great 
hardship  upon  a  person  so  disordered,  if  his  property  might 
be  continued  in  a  business  which  he  could  not  control  nor  in- 
spect, and  be  subject  to  the  imprudence  of  another.  And 
he  said,  that  if  one  of  the  partners  had  been  insane  at  that 
time,  he  should  have  had  no  hesitation  in  decreeing  a  dis- 
solution of  the  partnership  (A).  In  that  case,  it  was  referred 
to  the  Master  to  inquire  and  state  whether  the  defendant 
was  in  such  a  state  of  mind  as  to  be  capable  of  conducting 
the  business  in  which  he  was  a  copartner  with  the  plaintiff, 
according  to  the  terms  of  the  articles  of  partnership  (i).  The 
Master  reported,  that,  in  his  opinion,  the  defendant  was  in 
such  a  state  of  mind  as  to  be  capable  of  conducting  the  bu- 
siness#  Exceptions  were  taken  to  the  report,  when  an  issue 
was  directed  to  try  the  question  in  the  terms  of  the  refer- 

(ff)    Wrexham    v.  HudlesUm^    1  Part.,  pp.  169,  160. 

Swanst  514—^18;    S,  C.  cited  2  (A)  Sayer  v.  Benuet,  I  Mont  on 

Veg.  sen.  35.    See  Wate.  on  Part  Part.  p.  17,  notes;  S,  C.  1  Cox,  107. 

pp.  360, 382,  2nd  ed.;  Gow  on  Part,  (t)  Sayer  v.  Bennet,  1  Mont  on 

pp.  221,  222,  3rd  ed.;   Collyer  on  Part  19,  notes. 


OF  SUITS  AGAINST  LUNATICS.  431 

enoe  to  the  Master;  but  it  does  not  appear  that  any  subse- 
quent proceedings  took  place  (i). 

Lord  EldoHt  in  one  case,  adverted  incidentally  to  this  sub- 
jecty  and  said — That  if  a  case  had  arisen  in  which  it  was 
clearly  established  by  testimony^  as  far  as  it  could,  that  the 
party  was  what  b  called  an  inciurable  lunatic,  and  he  had  by 
the  articles  contracted  to  be  always  actively  engaged  in  the 
partnership,  and  it  appeared  that  he  conid  not  perform  his 
contract,  it  would  be  very  difficult  for  a  Court  of  equity  to 
hold  one  man  to  hb  contract,  when  it  was  perfectly  clear 
that  the  other  could  not  execute  his  part  of  it  (/)• 

When  a  partner  has  been  found  a  lunatic  by  inquisition, 
the  Lord  Chancellor,  in  the  exercise  of  his  jurisdiction  in  lu- 
nacy, will  generally  refer  it  to  the  Master  to  inquire  what 
course  should  be  pursued  with  respect  to  the  management 
of  the  concerns  of  the  partnership,  and,  in  some  cases,  will 
order  it  to  be  dissolved  and  the  accounts  to  be  settled. 

In  one  case,  where  a  manufiu^tory  had  been  carried  on 
by  two  brothers  as  partners,  one  of  whom  was  found  to  be 
a  lunatic  by  inquisition,  on  the  petition  of  the  sane  brother, 
it  was  referred  to  the  Master,  to  inquire  and  certify  whether 
it  would  be  for  the  benefit  of  the  lunatic's  estate  to  continue 
such  trade  or  business  in  copartnership,  and  under  what 
provisions,  or  whether  it  would  be  more  beneficial  to  his  es- 
tate to  dissolve  the  jmrtnership,  and  to  have  the  concerns 
thereof  finally  adjusted  and  settled;  and  if  he  should  be  of 
that  opinion,  then  he  was  directed  to  certify  the  proper 
time  and  best  manner  to  dispose  of  the  lunatic's  interest  in 
such  copartnership  (in). 

The  Master,  by  his  report,  certified  his  opinion,  that  it 
would  not  be  for  the  benefit  of  the  lunatic's  estate  to  con- 
tinue the  copartnership  with  his  brother,  but  that  it  would 
be  more  beneficial  to  dissolve  the  same,  and  to  have  the 
concerns  thereof  finally  settled,  and  that  it  would  be  advis- 
able to  dispose  of  the  lunatic's  interest  with  as  little  delay 
as  possible,  at  such  time  and  in  such  manner  as  to  the  bro- 

(k)  Wata.  on  Part.  382,  383.  Bea.  303. 

(/)   Waten  v.  Taylor,  2  Ve«.  &       (w)  In  re  Nunn,  6th  July,  1829. 
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ther  should  appear  most  beneficial,  with  the  exception  of 
the  premises  where  the  manufactory  was  carried  on,  which 
the  Master  was  of  opinion  should  be  sold  or  underlet. 

The  Master's  report  was  confirmed,  when  it  was  ordered, 
that  the  lunatic's  brother  should,  under  the  direction  and 
subject  to  the  approbation  of  the  Master,  take  the  necessary 
steps  for  winding  up  and  discontinuing,  or,  if  practicable, 
for  disposing  of,  the  lunatic's  share  of  the  partnership  trade, 
with  as  little  delay  as  possible,  with  liberty  for  the  brother 
to  sell  and  dispose  of  the  machinery,  stock,  and  other  pro- 
perty of  the  partnership  trade,  either  together  or  separately, 
and  by  private  contract,  or  public  auction,  or  otherwise,  at 
such  period,  for  such  prices,  and  in  such  manner  as  he 
might  judge  most  for  the  benefit  of  the  lunatic's  estate, 
with  full  power  for  the  brother  to  exercise  his  discretion  in 
making  such  disposition,  upon  condition  that  he  should  not 
himself  become  the  purchaser  of  any  part  thereof;  and  it 
was  ordered,  that  the  brother,  within  one  month  after  such 
sales  should  have  been  completed,  or  as  soon  after  as  the 
produce  could  be  ascertained,  should  leave  with  the  Master 
a  full  account  of  such  sales,  to  be  verified  by  affidavit.  The 
Master  was  also  directed  to  take  an  account  of  the  ptoduce 
of  the  lunatic's  interest  in  the  partnership  property,  and  of 
the  profits  and  losses  thereof,  and  to  state  the  clear  balance 
due  to  the  latter;  and  to  certify  whether  any  allowance 
ought  to  be  made  to  the  brother  for  his  services  in  the 
management  of  the  trade  firom  its  commencement  to  its 
termination  (n). 

If  the  property  of  a  lunatic  be  taken  in  execution,  the 
Court  of  Chancery  will  not,  in  general,  restrain  the  pro- 
ceedings at  law(o).  But,  in  a  case  where  an  injunction  had 
been  obtained  to  stay  a  trial  at  law  against  a  lunatic,  and 
the  trial,  notwithstanding,  had  been  allowed  to  proceed, 
the  Lord  Chancellor  said,  that  execution  would  not  be 
allowed  to  be  taken  out  without  the  leave  of  the  Court 
of  Chancery  (p). 

(n)  Id.  25th  Feb.  1830.   See  ante,        (o)  Ex  parte  Dikee,  8  Ves.  79. 
pp.  373,  374,  where  a  Private  Act        (p)  Barrett  v.   TicieU,   Jac.  R. 

was  obtained    for  telling  partner-  154. 
ship  property. 
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Where  persons  withdraw  themselves  beyond  the  seas, 
or  otherwise  abscond,  to  avoid  being  served  with  the  pro- 
cess of  Courts  of  equity,  a  recent  statute  (7)  directs  certain 
steps  to  be  taken,  and  if  the  defendant  does  not  appear, 
the  Court  will  order  that  the  plaintiflTs  bill  be  taken  pro 
confeMio^  and  make  a  decree,  and  issue  process  to  compel 
the  performance  of  such  decree.  By  the  fifth  section  of 
that  act  it  is  enacted,  that  if  any  decree  shall  be  made  in 
pursuance  of  that  act,  against  any  person  being  out  of  the 
realm,  or  absconding,  at  the  time  such  decree  is  pronounced, 
and  such  person  shall,  within  seven  years  after  the  making 
such  decree,  return,  or  become  publicly  visible,  then  and  in 
such  case  he  shall  likewise  be  served  with  a  copy  of  such 
decree,  within  a  reasonable  time  after  his  return  or  public 
appearance  shall  be  known  to  the  plaintiff;  and  in  case  any 
defendant  against  whom  such  decree  shall  be  made,  shaU, 
within  seven  years  after  the  making  such  decree,  happen  to 
die  before  his  or  her  return  into  this  realm,  or  appearing 
openly  as  aforesaid,  or  shall,  within  the  time  last  before 
mentioned,  die  in  custody  before  his  or  her  being  served 
with  a  copy  of  such  decree,  then  his  or  her  heir,  if  such 
defendant  shall  have  any  real  estate  sequestered,  or  where- 
of possession  shall  have  been  delivered  to  the  plaintiff,  and 
such  heir  may  be  found,  or  if  such  heir  shall  be  a  feme  co- 
vert^ infant,  or  non  compos  mentis^  the  husband,  guardian, 
or  committee  of  such  heir  respectively,  or  if  the  personal 
estate  of  such  defendant  be  sequestered,  or  possession 
thereof  delivered  to  the  plaintiff,  then  his  executor  or  ad- 
ministrator (if  any  such  there  be),  shall  be  served  with  a 
copy  of  such  decree,  within  a  reasonable  time  aftier  it 
shall  be  known  to  the  plaintiff  that  the  defendant  is  dead, 
and  who  is  his  heir,  executor,  or  administrator,  or  where 
he  may  be  served  therewith. 

On  a  motion  by  a  defendant  in  a  suit,  to  get  rid  of  a 
decree  pro  confesso^  and  that  he  might  be  at  liberty  to  put 
in  an  answer  on  his  own  affidavit,  that  he  had  been  de- 

{q)  11  Geo.  4  &  1  Wm.  4,  c.  36,  which  repealed  5  Geo.  2,  c.  25,  and 
part  of  45  Geo.  3,  c.  124. 
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ranged,  the  Court  held  that  the  alleged  imbecility  could 
not  be  so  proved,  and  required  other  evidence  of  it  than 
that  of  the  party  himself,  extending  to  the  whole  period  of 
the  8uit(r). 

By  the  Irish  act(«),  for  the  relief  of  mortgagees,  and  for 
making  the  process  in  Courts  of  equity  more  effectual 
against  mortgagors  who  abscond,  and  cannot  be  served 
therewith,  and  against  persons,  who,  being  served,  refuse 
to  appear,  it  is  provided,  that,  if  any  person  shall  file  a  bill 
of  foreclosure,  in  any  Court  of  equity  in  Ireland,  against  any 
person  having  an  estate,  and  not  being  resident  therein;  in 
case  it  shall  appear  by  affidavit  to  the  Court,  that  such 
defendant  is  out  of  the  said  kingdom,  and  has  been  so  for 
twelve  months  next  preceding  such  affidavit,  it  shall  be  law- 
ful for  the  Court  to  order,  that  the  service  of  a  subpoena 
to  appear  and  answer  upon  the  steward,  agent,  receiver  or 
manager  of  the  said  defendant,  and  leaving  a  copy  thereof 
at  his  last  place  of  abode  in  Ireland,  be  deemed  good  ser- 
vice; and  on  the  defendant  neglecting  to  appear  or  answer 
within  four  terms  after  such  service,  the  plaintiff  shall  be  at 
liberty  to  proceed  in  his  suit  to  have  his  bill  taken  pro  con" 
Jesso,  in  the  same  manner  as  if  the  defendant  had  ap- 
peared. 

The  seventh  section  of  that  act  provides,  that,  where  any 
defendant  to  any  bill  filed  in  Chancery  or  the  Exchequer, 
shall  appear  to  the  said  Courts  to  have  been  duly  served 
with  process  of  subpoena  to  answer  such  bill,  and  shall  stand 
out  process  of  contempt  to  a  sequestration,  and  neglect  to 
appear  on  such  service  by  his  six  clerk  or  attorney,  such 
Court  may  appoint  a  clerk  in  Court  to  appear  for  such  de- 
fendant, and  such  proceedings  may  be  had,  as  if  such  de- 
fendant had  actually  appeared.  And  by  the  eighth  section 
of  the  above  act  it  is  provided,  that  all  persons  who  shall, 
at  the  time  any  decree  in  pursuance  of  that  act  shall  be 
made  against  them,  be  of  nonsane  memory^  shall  have  two 
years  from  the  time  of  service  of  such  decree  upon  them, 

(r)  Knight  v.   Young,  2  VeB.  &        (»)  Irish  stat  7  Geo.  2,  c.  14,  •.  2, 
Bea.  184.  explained  by  13  Geo.  2,  c.  9. 
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after  the  removal  of  sach  disability,  to  make  their  defence, 
and  shew  cause  against  the  same. 

If  a  jMirty  is  a  lunatic  at  the  time  of  the  decree,  and,  on 
recovering  his  mind,  the  decree  is  served  on  him,  the  Court 
must  allow  him  to  put  in  an  answer,  and  then  there  is  an 
end  of  the  decree,  and  the  Court  will  proceed  as  in  any 
other  case,  and  the  whole  matter  will  be  gone  over 
again  (/). 

An  heir  of  a  person,  described  in  the  eighth  section  of  the 
above  act,  is  entitled  to  take  advantage  of  it.  Thus,  where 
a  decree  of  foreclosure  had  been  obtained,  on  sequestration 
in  Ireland,  in  1777,  in  pursuance  of  that  act,  against  an 
absent  mortgagor,  known  by  the  plaintiff  to  be  incom- 
petent, from  mental  imbecility,  to  conduct  his  affairs,  and 
advantage  had  been  taken  in  the  account  of  the  state  of  the 
defendant,  and  of  his  absence,  and  of  his  having  nobody 
to  manage  his  defence;  and  a  sale  had  been  made  in  1780, 
in  pursuance  of  such  decree,  to  the  person  conducting  the 
suit;  on  a  bill  filed  by  the  heir  of  the  mortgagor,  such 
sale  was  set  aside  as  fraudulent,  and  an  inquiry  was  directed 
into  the  circumstances ;  and  it  was  declared,  that  the  equity 
of  redemption  of  the  mortgagor  was  not  barred  by  the  de- 
crees and  proceedings  in  the  suit  (tf). 


SECTION  III. 

Of  Orders  made  by  the  Court  of  Chancery  respecting  the 
Application  of  the  Property  of  Lunatics^  not  so  found  by 
inquisition^for  their  Maintenance. 

THE  Court  of  Chancery  has  in  some  cases,  where  there 
is  a  fund  belonging  to  lunatics  under  the  control  of  the  Court, 
and  the  income  arising  from  it  has  been  too  small  to  bear  the 

(0  2  Sch.  &  Let  304.        (u)  Carew  v.  Johnston^  2  Sch.&  Lef.  280. 
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expence  of  a  commission  of  lunacy,  directed  a  reference  to 
the  Master  to  inquire  into  the  state  of  mind  of  the  party, 
and  made  orders  for  the  application  of  such  fund  towards 
the  maintenance  of  such  persons,  although  not  so  found  hy 
inquisition.  Thus,  where  it  appeared  by  a  petition  that 
there  were  funds  in  Court  belonging  to  the  petitioner,  who, 
since  the  death  of  her  husband,  had  been,  and  then  was,  in 
an  insane  state  of  mind,  and  totally  incapable  of  managing 
hertself  or  her  affairs,  although,  on  account  of  the  small 
amount  of  her  fortune,  being  the  income  for  life  of  an  Ex- 
chequer annuity  of  forty  pounds,  the  dividends  of  2fiOOL 
Bank  stock,  and  of  300/.  East  India  stock,  no  commission 
of  lunacy  had  issued — The  Court  referred  it  to  the  Master, 
to  inquire  what  was  the  state  of  mind,  and  age,  and  condi- 
tion in  point  of  health  of  the  petitioner,  and  whether  she 
was  in  a  capacity  to  take  care  of  herself  and  her  own  affairs, 
and  also  by  whom,  and  in  what  manner,  she  had  been  main- 
tained, and  what  would  be  proper  to  be  allowed  for  her 
support  (tr).  And  a  similar  reference  was  made  in  a  pre- 
vious case  {x). 

In  a  case  where  an  application  was  made  to  have  an  allow- 
ance for  the  maintenance  of  a  person  of  insane  mind,  the 
Lord  Chancellor  objected,  because  a  commission  of  lunacy 
had  not  issued,  and  without  it,  he  did  not  see  how  the  ex- 
ecutors or  trustees  could  be  justified;  but  being  told  that  the 
expense  of  a  commission  and  the  consequent  orders  would 
be  ISOL,  and  that  the  life  income  was  no  more  than  79/. 
a-year,  on  the  authority  of  the  cases  last  cited,  it  was  re- 
ferred to  the  Master,  to  see  what  was  proper  to  be  done, 
and  to  inquire  into  the  insanity  of  the  party  (y). 

In  another  case,  on  a  petition  that  a  fund  in  Court  be- 
longing to  the  plaintiff^,  or  the  interest  of  it,  might  be  paid 
to  the  plaintiff^s  wife,  for  the  maintenance  of  him  and  his 
family,  in  consequence  of  his  imbecile  state  of  mind  (not 
amounting  to  lunacy),  and  incapacity  to  do  legal  acts,  and  it 
appearing  to  be  for  the  benefit  of  the  family  that  the  interest 

(tt^)  Price  and  Others  v.  Bedford   Othen,  Reg.  Book,  15di  May,  1782. 
and  Another,Reg.  Book  1784,  p.  227.        (y)  Mackin  ▼.  SMeld,  2  Dick. 
(«)    Eldrie^e   v.   Cnniehtr    and    634. 
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should  be  so  paid,  it  was  accordingly  ordered  to  be  paid 
from  time  to  time  («). 

In  one  case,  the  Court,  on  the  production  of  affidavits  as  to 
the  state  of  mind  and  amount  of  fortune  of  a  party,  ordered 
dividends  to  be  applied  for  maintenance  without  a  reference 
to  the  Master.     In  that  case,  the  whole  property  of  a  lady  in 
a  weak  state  of  mind,  unable  to  manage  her  affairs,  and  who 
had  been  for  some  time  under  the  protection  of  her  ma- 
ternal uncle,  consisted  of  1,700/.  Sper  cent.  Consolidated 
Bank  Annuities,  and  money  to  the  amount  of  about  SOOL 
which  were  bequeathed  by  wills  and  a  codicil  to  trustees, 
in  trust  to  place  the  same  out  at  interest  for  the  support 
and  maintenance  of  the  lady,  as  they  should  judge  proper, 
so  long  as  she  should  remain  in  her  unhappy  situation;  but, 
if  she  should  be  restored  to  her  health  and  former  state  of 
rniiid,  to  pay  the  principal  to  her.     A  bill  had  been  filed 
by  the  uncle,  as  the  next  friend  of  the  lady,  against  the 
person  in  whose  name  the  stock  was  standing,  praying  a 
transfer  of  the  stock  and  payment  of  the  cash  balance  to 
the  Accountant-General,  to  be  laid  out;  and  that  the  ne- 
cessary directions  might  be  given  for  her  support  and 
comfort;  the  defendant  by  his  answer  offered  to  trans- 
fer the  stock  and  pay  the  balance  as  the  Court  should 
direct.    No  further  proceedings  were  had  in  the  cause  till 
a  petition  was  presented  by  the  plaintiff,  suggesting  that 
the  property  was  not  sufficient  to  defray  the  expense  of  a 
commission  of  lunacy;  and  prayed  that  it  might  be  referred 
to  the  Master  to  inquire  and  report  what  was  the  state  of 
mind  and  condition  in  point  of  health  of  the  petitioner,  and 
whether  she  was  in  a  capacity  of  taking  care  of  herself  and 
her  affairs;  also  by  whom  and  in  what  manner  she  had  been 
and  was  maintained — what  was  her  fortune — who  was  in 
the  receipt  thereof ;  and  that  the  defendant  might  transfer 
the  stock  and  pay  the  balance  of  cash  to  the  Accountant- 
General  in  trust  in  the  matter  of  the  petitioner,  or  to  the 
credit  of  the  cause;  and  that  after  taxation  and  payment  of 
the  defendant's  costs,  the  residue  of  the  cash  and  all  fu- 
ture dividends  upon  the  stock,  might  be  paid  to  the  peti- 

(«)  Bird  V.  Leftvre,  4  Bro.  C.  C.  100. 
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ttoner,  the  maternal  uncle,  from  time  to  time,  to  be  ap^ 
plied  in  the  maintenance  of  his  niece — Lord  Chancellor 
Loughborough  said,  it  was  in  efiect  a  petition  for  a  com-* 
mission  of  lunacy,  and  he  was  afraid  of  establishing  the 
precedent ;  but,  on  being  informed  that  by  great  parsimony 
a  commission  cost  100/.,  he  said,  he  was  doing  an  irregular 
thing,  but  might  as  well  doit  completely;  and,  therefore, 
upon  producing  affidavits  of  the  state  of  the  petitioner's 
mind,  and  the  amount  of  her  fortune,  he  would,  without  a 
reference,  order  payment  of  the  dividends  of  the  two  next 
quarters,  or  a  year;  and  then  they  must  apply  again  by 
short  petition,  as  the  Court  must  know  her  state  of  mind, 
and  the  amount  of  her  fortime,  from  time  to  time.  The  order 
was  drawn  up  for  payment  of  the  dividends  of  the  two  next 
quarters  (a). 

In  a  case  where  a  commission  of  lunacy  had  issued  agamst 
a  lady,  under  which  the  jury  found  a  verdict  that  she  was 
not  a  lunatic,  and  was  sufficient  for  the  government  of  her- 
self and  her  property;  on  a  petition  being  presented  against 
this  verdict,  from  which  the  nature  of  the  case  appeared  to 
be 'imbecility  of  mind  in  a  great  degree  proceeding  from 
epilepsy — Lord  Eldon  observed,  that  every  person  about 
this  lady  was  satisfied  that  some  care  should  be  thrown 
round  her,  and  that  it  was  fit  to  put  a  control  upon  those 
who  might  be  proper  persons  to  have  the  care  of  her  pro- 
perty. His  Lordship  would  not  then  subject  her  to  ano* 
ther  commission ;  but  directed  two  physicians,  who  had  not 
been  consulted,  to  confer  with  those  who  had  been  con* 
suited  on  a  former  occasion,  to  read  the  evidence,  and  af- 
terwards to  visit  her  for  the  purpose  of  determining  whe- 
ther her  state  of  mind  was  competent  to  the  management 
of  her  affairs ;  as  it  did  not  seem  a  case  of  insanity  (6).  An 
order  was  afterwards  made  for  payment  of  the  dividends  of 
the  Bank  annuities,  from  time  to  time  as  they  became  due, 
to  the  lady  for  her  separate  use,  during  her  life,  or  until 
further  order  of  the  Court;  and  the  lady  or  any  other  per- 
son or  persons  authorized  by  her,  either  by  deed  <»  vriU, 
eitecuted  by  her  in  the  presence  of  and  attested  by  three 

(a)  Eyre  v.  Wake^  4  Ves.  795.      {h)  Bidffumy  v.  Darwin,  8  Vca.  65. 
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or  more  credible  witnesses^  were  to  be  at  liberty  to  apply 
to  tbe  Lord  ChanceUor  concerning  the  capital  of  the  Bank 
annuities,  or  any  part  thereof,  as  they  should  be  advised, 
to  the  intent  that  such  order  might  be  made  respecting  the 
same  as  should  be  just  and  for  the  benefit  of  the  lady,  or 
any  person  or  persons  who  should  be  entitled  to  the  same 
Bank  annuities  under  her  will  so  executed  as  aforesaid  (c). 

Where  a  defendant  of  unsound  mind  was  entitled,  under 
the  decree  of  the  Court  of  Chancery,  to  an  annuity  of  ]2i)L 
it  was  ordered  that  the  same  should  be  carried  over  to  the 
credit  of  the  cause  to  his  account,  subject  to  further  order, 
with  liberty  for  him,  or  any  one  duly  authorized  on  his  be- 
half, to  apply  concerning  the  same  as  he  should  be  ad^ 
vised  (d). 

It  seems  that  the  separate  estate  of  a  married  woman,  in 
a  state  of  incapacity,  will  not  be  ordered  to  be  paid  to  her 
husband,  if  he  is  possessed  of  sufficient  means  for  providing 
for  her  comfortable  maintenance.  A  testator  by  will  direct- 
ed the  share  of  his  daughter,  a  married  lady,  in  his  resi- 
duary and  real  estates,  to  be  held  by  trustees  upon  trust,  to 
lay  out  the  same  in  their  own  names,  and  to  pay  the  divi-» 
dends  for  the  sole  and  separate  use  of  his  daughter  diuing 
her  life,  independently  of  her  husband.  Various  payments 
had  been  made  into  the  name  of  the  Accountant-General, 
on  account  of  the  lady's  share  in  the  property.  At  the 
date  of  the  will,  and  for  many  years  preceding,  the  lady  had 
been,  and  still  continued,  of  unsound  mind,  though  no  com- 
mission of  lunacy  had  been  taken  out  against  her.  She  re- 
sided with  her  brother  in  Scotland,  but  was  maintained  by 
her  husband;  and  their  only  child,  a  son,  was  at  the  Univer- 
sity of  Cambridge.  The  husband  presented  a  petition,  stat- 
ing the  circ^umstances  that  he  had  not  any  fortune  with  his 
wife  on  his  marriage;  and  that  no  settlement  had  been  since 
made  on  her  by  him;  and  praying  a  reference  to  the  Mas- 


(c)  Ridgioay  v.  Darwin  and  Others,  Lord  Harcourt, 

Reg.  Book,  B.  1802,  fol.  576.    See  (<0  OaUwey  and  Others  v.  Gbdrit- 

2  Ves.  sen.  4091,  where  it  is  said,  ti€  and  Others,  Reg.  Lib.  A.  1830, 

that  a  similar  order  was  made  by  fol.  1057, 
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ter^  whether  it  would  be  for  the  benefit  of  the  ladyi  regard 
behig  had  to  the  circumstances  of  the  petitioner^  and  the 
state  of  his  family,  that  the  whole  or  any  part  of  the  income 
arising  from  her  share  of  the  testator's  estate,  should  be  paid 
to  the  petitioner,  or  othermse  applied  for  her  maintenance* 
Lord  Chancellor  Eldon  observed,  this  is  a  case  of  great  im- 
portance and  delicacy.  Upon  the  facts  stated  by  this  peti- 
tion, the  testator  must  be  supposed  to  have  been  aware  of 
the  situation  of  this  lady ;  and  the  terms  of  the  will  are  in 
direct  opposition  to  this  application;  and  said,  that  he  had 
searched,  and  could  find  no  authority  in  the  least  governing 
him  in  a  case  of  this  nature.  Without  prejudice  to  the  ques- 
tion, what  might  be  done  thereafter,  an  inquiry  was  directed 
how  the  lady  had  been  maintained,  and  at  whose  expense^ 
since  the  testator's  death;  whether  her  husband  was  of  abili- 
ty to  maintain  her,  due  regard  being  had  to  her  comfort; 
and  whether  any  of  the  separate  maintenance  should  be  ap- 
plied for  her  use,  to  whom,  and  upon  what  securities.  There 
is  a  distinction  between  the  application  of  a  stranger,  and  of 
the  husband  himself,  able  to  maintain  her,  and  not  main- 
taining her  as  he  ought,  in  which  case  his  petition  would 
be  dismissed  (e). 

Where  an  application  was  made  for  an  order  to  dispense 
with  the  attendance  of  barristers,  there  being  none  within 
twenty  miles  distance,  on  a  commission  of  lunacy  proposed 
to  be  executed  in  the  country,  the  only  object  of  which  was, 
that  proof  might  be  made  before  the  Master,  under  the 
usual  decree  upon  a  creditor's  bill  upon  a  bond  for  <iOO/., 
which,  with  80/.  due  for  interest,  was  the  only  property  of 
the  party,  a  woman  of  too  imbecile  a  mind  to  be  capable  of 
making  proof  herself— Lord  Chancellor  Eldon  said,  he 
might  save  the  expense  of  a  commission,  which  in  such  a 
case  would  be  ruinous,  by  permitting  the  Master  to  receive 
any  evidence  that  would  be  satis&ctory  to  him,  by  analogy 
to  the  usual  practice  of  taking  the  answer  of  a  person  of 
weak  mind  by  guardian;  and  made  an  order  in  the  cause, 
that  the  Master  should  be  at  liberty  to  receive  any  proof, 

{e)  Brodie  v.  Barry,  2  Ves.  &  Boa.  36.    See  ante,  pp.  155,  156. 
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that  should  appear  to  hnn  satisfactory,  although  no  proof 
should  be  made  by  the  party  herself,  or  by  any  commit- 
tee (/). 

Applications  have  occasionally  been  made  to  the  Lord 
Chancellor,  for  the  purpose  of  obtaining  his  order  for  direct- 
ing the  property  belonging  to  lunatics,  (not  so  found  by  in- 
quisition), in  the  hands  of  third  persons,  to  be  applied  for 
their  benefit,  where  such  lunatics  hare  not  been  subject  to 
the  jurisdiction  of  the  Court  as  parties  to  a  suit,  but  it  seems 
that  the  Chancellor  has  no  jurisdiction  to  interfere  in  such 
cases  ig). 

In  a  case  where  it  appeared  by  the  petition,  that  a  person  of 
unsound  mind,  and  unable  to  manage  her  affairs,  but  against 
whom  no  commission  of  lunacy  had  issued,  was  entitled  to  a 
legacy  of  SOO/.  and  an  annuityof  50/.,  and  that  her  next  of  kin 
were  incompetent,  from  their  situation  in  life  and  circum- 
stances, to  support  her ;  that  the  sum  necessary  for  her  sup- 
port was  40/.  per  annum  ;  and  that  the  expenses  of  a  commis- 
sion of  lunacy  would  so  reduce  her  estate  as  not  to  leare  suf* 
cient  for  her  comfortable  maintenance — ^The  petition  pray- 

(/)  Herbert  v.  Matthews^  10  Yes.  hands  of  other  persons  should  he  ap- 
611.  See  ante,  pp.  442,  443.  plied  for  the  henefit  of  the  former, 
(p)  See  antef  p.  378,  n.  (p).  requiring  the  person  to  whom  th« 
It  seems  very  desirable  that  some  trust  was  confided  to  give  security, 
method  should  he  provided  in  such  and  making  him  accountahle  to  the 
cases,  as  are  mentioned  in  the  suh-  Court  of  Chancery,  on  a  summary 
sequent  part  of  this  section,  for  ena-  application  by  petition.  As  little  dis- 
bling  trustees  and  others  to  apply  or  cretionary  power  as  possible  ought 
invest  the  property  belonging  to  per^  to  be  given  over  the  liberty  and  pro 
sons  who  are  decidedly  MiMme,  in  perty  of  others;  but  it  is  apprehend- 
some  way  for  their  benefit,  without  ed,  that  the  abuse  of  the  power  pro- 
putting  their  estates  to  the  heavy  ex-  posed  to  be  given  in  this  case,  might 
pense  incurred  by  a  commission  of  be  prevented  by  proper  legislative 
lunacy.  It  deserves  consideration,  provisions,  and  by  due  vigilance  and 
whether  it  would  be  proper  that  pow-  caution  on  the  part  of  those  to  whom 
er  should  be  given  to  the  Lord  Chan-  its  exercise  was  entrusted,  and  by 
eellor,  upon  a  petition  being  present-  giving  the  party  alleged  to  be  a  luna- 
ed,  and  the  incapacity  of  the  party  tic  notice  of  the  application  for  the 
being  established  by  the  most  tatis-  order,  and  a  right  of  shewing  cause 
factory  evidence,  to  direct  by  whom,  or  appealing  against  any  order  pro- 
and  in  what  manner,  the  property  posed  to  be  made,  or  made, 
belonging  to  such  lunatics  in  the 
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ed  a  reference  to  one  of  the  Masters,  to  inquire  into  her 
state  of  mind,  and  whether  she  was  of  capacity  to  take  care 
of  herself  and  of  her  affairs,  and  the  state  and  amount  of  her 
fortune,  and  that  the  care  and  custody  of  her  person  and 
estate  might  be  granted  to  the  petitioner;  and  that  the  ar- 
rears of  the  annuity,  and  the  growing  payments  thereof, 
might  be  applied  towards  her  maintenance — Lord  Chan« 
cellor  Lyndhurst  refused  to  make  the  order  prayed,  and  a 
commission  of  lunacy  afterwards  issued  (A). 

Petitions  of  a  similar  nature  to  the  last  have  been  present-* 
ed  to  Lord  Chancellor  Brougham^  sitting  in  lunacy.  In  one 
case,  it  appeared  by  the  petition  of  the  acting  trustees  and 
executors  under  two  wills,  that  two  sisters,  who  were  consi* 
dered  incurable  lunatics,  and  under  confinement  in  a  lunatic 
asylum,  were  entitled,  for  life,  to  the  interest  of  the  sum  of 
1780/.  Reduced  Sper  cent.  Annuities,  standing  in  the  names 
of  trustees,  and  to  two  annuities  of  40/.  each,  directed  to  be 
paid  by  the  trustees  under  a  will;  and  that  the  whole  income 
of  the  two  lunatics  amounted  to  the  annual  sum  of  133/.  8^. 
which  was  barely  sufficient  to  support  them;  and  that  there 
was  no  surplus  to  pay  the  expenses  of  issuing  a  commission 
of  lunacy;  and  that  the  trustees  under  the  wills  were  anxioua 
to  continue  to  pay  the  said  annuities  and  dividends  to  one 
of  the  petitioners,  under  the  sanction  of  the  Lord  Chancellor. 
The  petitioners  prayed,  that  it  might  be  referred  to  one  of 
die  Masters  in  Chancery,  to  inquire  and  certify  the  state  of 
mind  of  the  lunatics,  and  of  what  their  fortunes  consisted ; 
and  that,  if  the  Master  should  find,  that  they  were  of  un- 
sound mind  and  incurable,  and  that  their  fortunes  on- 
ly consisted  of  the  said  income  of  133/.  8^.,  then  that  the 
trustees  under  the  wills  might  be  directed  to  pay  such  in- 
come to  one  of  the  petitioners,  to  be  by  him  applied  for  the 
maintenance  of  the  said  lunatics.  But  the  Lord  Chancelbr 
refused  to  make  any  order  on  such  petition  (i). 

In  another  case,  it  appeared  by  the  petition  of  the  sister 
of  another  lunatic,  that,  for  nearly  two  years,  the  latter  had 

(A)  In  re  CromptoHf  7  June,  182S. 
(t)  In  re  ScoU,  21  December,  1831. 


PROPERTY  WITHOUT  COMMISSION.  44S 

been  unable  to  goyem  herself  or  to  manage  her  affiursi  and 
remained  without  the  prospect  of  any  material  improTe«- 
ment  in  her  state  of  mind;  that  the  lunatic  was  entided^ 
under  one  wiU^  to  the  sum  of  1 161.,  and  on  the  death  of  two 
other  persons  would  become  entitled  to  the  further  sum 
of  150/.;  and  that,  under  another  wiU,  the  lunatic  was  en- 
titled to  SOOL,  and  would  become  entitled  to  the  fiirdier 
sum  of  150/.;  that  the  executors  acting  under  such  wffls» 
although  able  to  pay  to  the  lunatic  StfS/.  or  thereabouts, 
(being  part  of  the  bequests  so  given  to  the  said  hmatic 
as  aforesaid),  yet  declined  to  do  so,  alleging  that  her  in- 
sane state  of  mind  rendered  her  incompetent  to  give  them  a 
legal  discharge  for  the  same;  that  the  lunatic  had  no  pro* 
perty  whatever  to  maintain  herself  and  children,  except 
what  she  might  become  entitled  to  under  the  said  wiDs; 
and  that  the  parish  having  refused  to  grant  relief  to  the  said 
lunatic  and  her  children,  she  and  her  daughter  were  living 
at  the  house  of  the  petitioner];  that  the  petitioner  was  se- 
riously inconvenienced  by  having  to  support  the  lunatic  and 
her  children,  and  was  unable,  of  her  own  resources,  to  place 
the  lunatic  at  any  estabhshment  for  the  reception  of  uisane 
persons,  or  to  afford  proper  medical  advice;  that  no  com- 
mission of  lunacy  had  been  applied  for  or  issued  against  the 
said  lunatic,  on  account  of  the  value  of  her  property  being 
too  small  to  bear  the  expense  of  such  commission.  The 
petition  prayed  the  Lord  ChanceUor  to  direct  that  the 
several  sums  of  money  then  due,  and  from  time  to  time 
thereafter  to  become  due  to  the  lunatic  under  such  wills^ 
might  be  paid  to  the  petitioner  for  the  maintenance  of  the 
lunatic,  and  for  the  maintenance,  education,  and  placing  out 
in  the  woild  of  her  two  children ;  and  that  it  might  be  refer- 
red to  one  of  the  Masters  in  Chancery  to  tax  the  costs  of 
the  application,  and  that  the  amount  of  such  costs  might  be 
paid  out  of  the  lunatic's  property.  The  Lord  Chancel- 
lor refused  to  make  an  order  on  the  petition  (s). 

And  in  another  case  it  appeared,  by  the  petition  of  the 
sister  of  another  lunatic,  that  the  latter,  being  of  the  age  of 
fifty-six  years,  had,  for  the  period  of  twenty-five  years  past, 

(i)  In  re  WinUm,  2l8t  Dec.  1831. 
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laboured  under  a  considerable  degree  of  mental  derangement, 
and  was  quite  incapable  of  managing  herself  or  her  affairs, 
and  had  for  some  time  past  been  confined  in  a  lunatic  asy- 
lum under  the  management  of  a  physician,  who  was  of 
opinion  that  there  was  no  probability  whatever  of  her  re- 
covery; that  the  whole  property  of  the  lunatic  consisted  of 
the  sum  of  514/.  I&.  Bank  3  per  cent.  Annuities,  and  the 
annual  sum  of  50/.  5s,  arising  from  the  rents  of  estates,  and 
the  interest  of  a  mortgage  debt,  to  two  fourths  of  which  the 
lunatic  was  absolutely  entitled.    The  dividends  of  the  Bank 
Annuities  had  been  received  under  a  power  of  attorney,  un- 
til the  death  of  the  person  to  whom  it  had  been  granted  by 
the  lunatic  during  her  mental  capacity,  and  applied  for  her 
maintenance;  that  the  petitioner  had  received  the  income  aris- 
ing from  the  whole  of  the  property  of  the  lady,  (except  such 
Bank  Annuities),  and  applied  the  same  towards  her  main- 
tenance, but  the  amount  being  quite  inadequate  for  that  pur- 
pose, the  petitioner  had  made  good  the  defiicency  out  of  her 
own  estate.    The  petition  stated  that  the  expenses  which 
would  be  unavoidably  attendant  on  the  proceedings  under  a 
commission  to  inquire  of  the  lunacy,  would  amount  to  the 
sum  of  150/.  at  the  least,  and  would  materially  decrease  the 
property  of  the  lunatic,  the  income  whereof,  including  the 
dividends  of  the  stock,  was  insufficient  for  her  support* 
The  petition  prayed  that  the  Aecountant-General  or  one  of 
the  Cashiers  of  the  Bank  of  England  might  be  ordered  to 
receive  the  dividends  then  due  on  the  stock,  and  to  pay  the 
same  to  the  petitioner  towards  reimbursement  of  the  mo- 
nies already  expended  by  her,   on  account  of  the  luna- 
tic, and  that  the  Accountant*Greneral  or  Cashier  might 
also  be  ordered  to  receive  the  dividends  thereafter  to  be- 
come due  on  the  stock,  and  pay  the  same  to  the  petitioner 
from  time  to  time  during  the  Ufetime  and  insanity  of  the  lu- 
natic, in  order  to  be  applied  towards  her  fiiture  maintenance 
and  support.     The  Lord  Chancellor  refused  to  make  an  or- 
der according  to  the  prayer  of  the  petition,  but  directed  the 
petition  to  stand  for  a  commission  of  lunacy,  to  be  issued  on 
filing  the  necessary  affidavits,  in  case  the  parties  thought 
proper  to  apply  (*)• 

<^)  In  re  AsOey,  21«t  Dec.  1831. 
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The  three  hist  petitions  stood  over  the  long  vacation  for 
Lord  Chancellor  Brougham's  consideration,  and,  on  giving 
judgment  (/},  he  observed  that  he  had  no  jurisdiction  to 
make  the  orders  prayed»  as  the  lunatics  were  not  parties  to 
any  suit  in  Chancery;  and  that  the  circumstances  disclosed 
by  the  petitions  rendered  his  interference,  if  possible,  very 
desirable;  but,  after  having  anxiously  considered  the  cases 
on  the  subject,  the  result  of  his  examination  was,  that  he 
had  no  jurisdiction  to  make  such  orders  as  were  prayed,  in 
cases  where  no  commission  of  lunacy  had  issued,  and  where 
the  lunatics  were  not  before  the  Court  as  parties  to  a  suit. 
He  expressed  his  opinion  that  the  jurisdiction  was  esta- 
blished, and  had  been  well  exercised  in  the  cases  of  luna- 
tics who  were  before  the  Court  ^  parties  to  suits;  but  that 
it  had  already  been  carried  far  enough,  and  that  he  would 
not  extend  it;  and  if  the  jurisdiction  was  defective,  it  could 
be  remedied  only  by  the  Legislature. 

(0  2l8tDec.  1831. 
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CHAPTER  XL 


OF  PROCEEDINGS  IN  THE  ECCLESIASTICAL  AND  OTHER 
COURTS  RESPECTING  THE  MARRIAGE  OF  LUNATICS. 

XT  seems  to  have  been  formerly  considered,  that,  by  the  com- 
mon law,  which  differed  in  this  respect  from  the  civil,  the 
marriage  of  an  idiot  was  valid  (a).  But  it  is  now  settled  that 
idiots  cannot  marry,  for  marriage  is  a  civil  contract,  the 
basis  of  which  is  consent,  which  idiots  are  incapable  of  giv- 
ing, and  therefore  of  entering  into  that  or  any  other  con- 
tract (&)•  And,  for  the  same  reason,  lunatics  are  disabled 
from  marrying,  except  during  lupid  intervals ;  and  their  mar- 
riages, as  well  as  those  of  idiots,  are  absolutely  void  (c). 
Want  of  reason  must,  of  course,  invahdate  the  most  import- 
ant contract  of  life,  the  very  essence  of  which  is  consent. 
It  is  not  material,  whether  the  want  of  consent  arises  firom 
idiocy  or  lunacy,  or  from  both  combined.  If  the  incapacity 
be  such,  arising  from  either  or  both  causes,  that  the  party 
is  incapable  of  understanding  the  nature  of  the  contract  it- 
self, and  incapable,  from  mental  imbeciUty,  to  take  care  of  his 
or  her  own  person  and  property,  such  an  individual  cannot 
dispose  of  her  person  and  property  by  the  matrimonial  con- 
tract, any  more  than  by  any  other  contract  ((/).     But,  it  has 

(a)  Roll's  Abr.  357;  Shepp.  Abr.    and  see  2  PbilL  10. 

tit   Idiot;    1  Sid.  112;    Harg.  Co.  (c)    Turner  v.  Maimers,  1  Hagg. 

Litt.  80.  a.,  note  (1);   1  Bl.  Comm.  Cons.  R.414;  BrwmmgY,  Reon^,  2 

438.  Fhill.  69. 

(b)  Morristm's  case,  coram  Dele-  (d)  2  FhilL  70.  See  1  Stair's 
gates,  1745;  Cloudedey  v.  Evansy  Inst,  by  Brodie,  pp.  24,  28,  n. ;  £r»- 
Prerog.  1763;  Parker  v.  Parker^  kine's  Inst  by  Ivory,  pp.  117,  199; 
1757,  cited  1  Hagg.  Cons.  R.  417;  Blair's  Diet  6293. 
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been  held  in  the  EcclesiaBtical  Court,  that  a  person  bom 
deaf  and  dtnnb,  if  compos  mentis^  may  contract  matrimony 
by  signs  {e). 

It  is  provided  by  the  statute  of  the  15  Geo.  2|  c.  30,  that 
the  marriages  of  lunatics  and  persons  under  phrensies  (if  so 
found  lunatics  under  a  commission,  or  committed  to  the 
care  of  trustees  by  any  act  of  Parliament),  before  they  are 
declared  of  sound  mind  by  the  Lord  Chancellor,  or  the  majo- 
rity of  such  trustees,  shall  be  void  (/)•  By  the  statute  of  the 
51  Geo.  3,  c.  57,  the  provisions  of  the  above-mentioned  act 
are  extended  to  Ireland.  These  statutes  render  the  mar* 
riages  in  question  void,  although  they  may  have  been  con- 
tracted during  lucid  intervals  {g).  When  a  commission  of 
lunacy  has  been  taken  out,  the  conclusion  against  the  mar- 
riage ^U  be  founded  on  the  statute  (jk) ;  where  there  has 
been  no  such  commission,  the  matter  is  to  be  established  on 
evidence.  The  statute  has  made  provisions  against  such 
marriages,  even  in  lucid  intervals,  till  the  commission  has 
been  superseded.  In  other  cases,  the  Court  will  require  it 
to  be  shewn  by  strong  evidence,  that  the  marriage  was  clear- 
ly had  in  a  lucid  interval,  if  it  is  first  found  that  the  person 
was  generally  insane  (i). 

The  Spiritual  Court  has  the  sole  and  exclusive  cognizance 
of  questioning  and  deciding  directly  the  legality  of  mar- 
riage, and  of  enforcing  specifically  the  rights  and  obligations 
respecting  persons  depending  upon  it;  but  the  temporal 
Courts  have  the  sole  cognizance  of  examining  and  deciding 
upon  all  temporal  rights  of  property;  and  so  far  as  such 
rights  are  concerned,  they  have  the  inherent  power  of  de- 
ciding incidentally,  either  upon  the  fact  or  legality  of  mar- 
riage (j). 

It  is  a  common  practice,  in  the  Court  of  Chancery,  where  no 


{e)  Swinburne  on  Marr.  sect  15.  person.  Com.  Dig.  tit.  Idiot,  (D.  1.) 
(/)    This  act  is  stated  to  have        (g)  1  Hagg.  Cons.  R.417. 

been  passed  to  meet  the  case  of  Mr.        {h)  15  Geo.  2,  c.  30. 

Newport,  the  natural  son  of  the  Earl        (t)  1  Hagg.  Cons.  R.  417. 

of  Bradford,  who  left  him  a  veiy  large        {j)  Starkie  on  £v.  931 . 

fortune,  with  remainder  to  another 
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commission  of  lunacy  has  issued,  and  the  party  is  before  the 
Court,  to  direct  an  issue  to  try  whether  the  party  was  of 
sound  mind  at  the  time  of  the  contract  of  marriage,  and  if 
he  was,  it  is  of  no  consequence  in  what  state  he  might  have 
been,  either  before  or  after  (k).  Where  a  young  lady  had  been 
insane,  and,  with  her  father  s  consent,  was  married  during  a 
lucid  interval.  Lord  Chancellor  Eldon  afterwards  examined 
her,  and  found  that  she  was  affected  with  a  certain  degree 
of  morbid  feeling;  and  it  appeared  in  evidence,  that,  without 
any  apparent  foundation  for  the  notion,  she  always  believed 
that  somebody  had  poisoned  her.  As  she  was  a  ward  of 
the  Court,  and  no  commission  of  lunacy  existed,  an  issue 
was  directed,  to  try  whether  she  was  of  sound  mind  at  the 
time  of  the  marriage;  and  it  was  found  that  she  was  of  sound 
wind  {I). 

By  the  present  marriage  act(j7i),  it  is  provided,  that,  where 
the  father  is  non  compos  mentis,  or  where  the  guardian  or 
mother,  whose  consent  b  requisite,  is  non  compos  mentis, 
or  beyond  the  seas,  or  unreasonably  reftises  to  consent,  the 
Court  of  Chancery  may  authorize  t(ie  marriage. 

Where  it  is  sufficiently  proved  in  the  Ecclesiastical  Court 
that  a  party  was  deranged  at  the  time  of  marriage,  it  will  be 
pronounced  void.  And  in  that  Court,  a  party  who  was  in- 
sane at  the  time  of  contracting  a  marriage,  may  himself,  on 
recovering  his  senses,  institute  a  suit  to  set  aside  his  mar- 
riage, on  the  ground  of  his  own  incapacity  at  the  time.  The 
learned  Judge  laid  it  down,  as  perfectly  clear  in  law,  that  a 
party  may  come  forward  to  maintain  his  own  past  incapaci- 
ty, and  that  a  defect  of  capacity  invalidates  the  contract  of 
marriage,  as  well  as  any  other  contract  (n).  But  the  degree 
of  proof  must  be  stronger  than  ordinary,  when  a  person 
brings  a  suit  or  allegation  of  his  own  incapacity,  by  exposing 
to  view  the  changes  of  his  mind  (o).     The  committee  of  one 

{k)    See  Ex  parte  Feme,  5  Ves.  lar  proviflion. 

^2*  (n)    I^idner  v.  Meyers,  1  Hagg. 

(I)  1  Dow  P.  C.  178.  Com.  R.  414. 

(m)    4  Geo.  4,  c.  76,  s.  17.    The  (o)  S,  C.  418. 
26  Geo,  2,  c.  33,  contained  a  simi- 
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non  campoM  may  also  institute  a  suit  for  nullity  of  marriage, 
on  account  of  die  alleged  incapacity  of  the  partyi  at  the  time 
of  contfmcting  it  (p).  But  the  finding  of  the  jury  under  a 
commission  of  lunacy  is  only  a  circumstancei  and  a  part  of 
the  evidence  in  support  of  the  unsoundness  of  mind  at  the 
time  of  the  marriage,  as  the  Ecclesiastical  Court  requires 
to  be  satisfied  by  its  own  evidence,  that  grounds  of  nullity 
existed  (q). 

References  have  been  sometimes  made  to  the  Master  to 
inquire  whetitier  it  is  proper  that  any  steps  should  be  taken 
for  avoiding  the  marriages  of  persons  who  have  been  found 
lunatics  by  inquisition,  and  their  committees  have  been  or- 
dered to  institute  a  suit  in  the  Ecclesiastical  Court  for  that 
purpose.  Where  a  party  had  been  found  a  lunatic  from  a 
period  antecedent  to  his  marriage,  and  a  petition  of  his 
committees  stated  that  he  was  insane,  and  had  not  a  lucid 
interval  at  the  time  of  the  celebration  of  the  marriage,  and 
was  wholly  unfit  to  sanction  the  same,  and  that  the  person 
he  had  married  was  a  loose  character,  and  the  Master  had 
certified  that  it  would  be  proper  to  try  the  question  of  the 
insanity  of  the  lunatic  at  the  time  of  marriage  in  the  Eccle- 
siastical Court— it  was  ordered  that  the  committees  should 
be  at  liberty  to  institute  and  prosecute  such  proceedings  in 
the  Ecclesiastical  Court  as  they  should  be  advised,  for  the 
purpose  of  having  the  marriage  declared  void  (r).  .  In  ano- 
ther case,  it  was  referred  to  the  Master  to  inquire  and  cer- 
tify whether  any  and  what  proceedings  were  necessary  to  be 
taken  by  the  committee  of  the  estate  of  the  lunatic  with  re- 
spect to  his  marriage,  and  as  to  the  validity  of  certain 
deeds  («)•  An  order  founded  on  the  Master's  report,  was 
afterwards  made,  that  the  committee  of  the  person  and  es- 
tate of  the  lunatic  should  be  at  liberty,  in  his  name  and  on 
his  behalf,  to  commence  and  prosecute  such  proceedings  in 


(p)  2  Flull.  160;  Fust  v.  Bower-    Fhill.  90;  see  ante,  p.  64. 
man,  cited  in  2  Hagg.  Cons.  R.  171 ;       (r)    In  re  Smith,  6  Norember, 
The  Earl  orPoriemtmth  v.  The  Coun-    1818. 

or  Partemouth,  3  Add.  63.  '  (s)  In  re  The  Earl  of  PofimoMfil, 

(q)    1  Hagg.  Eccl.  Rep.  356;   2    5  Aug.  1823. 

GO 
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the  proper  Ecclesiastical  Court  as  he  might  be  advised,  for 
declaring  such  marriage  to  be  void  (r). 

In  all  suits  of  nullity  of  marriage  brought  by  or  on  the 
part  of  the  husband,  the  wife  de  facto  is  regularly  en* 
titled,  as  well  to  alimony  pending  the  suit,  as  to  payment  of 
all  such  costs  as  she  incurs  in  her  defence.  And  the  Eccle* 
siastical  Court  will  refuse  to  proceed  in  a  suit  by  the  com* 
mittee  of  the  husband  for  setting  aside  a  marriage,  even  al* 
though  fraud  is  imputed  to  the  wife  in  procuring  it,  until 
funds  have  been  provided  by  such  committee  to  enable  the 
wife  to  conduct  her  defence  (tr). 

Where  a  marriage  de  facto  was  solemnized  under  cir- 
cumstances of  clandestinity,  inferring  fraud  and  circumven- 
tion, between  a  person  of  weak  and  deranged  mind,  and 
the  daughter  of  his  trustee  and  solicitor  (who  had  great  in- 
fluence over  him,  and  by  whom  he  was  clearly  considered 
and  treated  as  of  unsound  mind),  it  was  pronounced  null  and 
void;  and  the  pretended  wife  condemned  in  costs. 

Thus,  in  a  suit  of  nullity  of  marriage,  instituted  by  the 
Earl  of  Portsmouth,  acting  by  his  committee,  against  Mary 
Ann  Hanson,  falsely  calling  herself  countess  of  Portsmouth, 
to  have  a  marriage  in  fact  solemnized  between  them  de- 
clared to  be  null  and  void  in  law. 

The  proceedings  originated  in  the  following  circumstan- 
ces:— In  January,  1823,  a  commission  issued  to  inquire  into 
the  alleged  lunacy  of  Lord  Portsmouth.  The  inquisition 
was  executed.  Very  long  proceedings  took  place.  The  mat- 
ter was  strenuously  contested.  A  great  number  of  witnesses 
were  examined;  and  the  finding  of  the  jury  was,  *'  that 
Lord  Portsmouth  is  of  unsound  mind,  so  that  he  is  not 
sufficient  for  the  government  of  himself  and  his  property, 
and  has  been  in  the  same  state  of  unsoimd  mind  from  the 
1st  of  January,  1809."  Inconsequence  of  this  finding,  a 
distant  relation  was  appointed  committee ;  and,  by  an  order 
made  in  the  Court  of  Chancery,  the  committee  was  directed 

'^  re  The  Earl  of  Poriammth,    of  Pwri^mouth,  3  Addamsi  63 ;  Smith 
%.  1824.  V.  Smith,  in   Arches  Court,   1818, 

untess  ofPorismauth  v.  Earl    cited  ibid. 
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to  institute  proceedings  in  the  Ecclesiastical  Courts  ^'  for  the 
purpose  of  annulling  and  declaring  such  marriage  void/'  A 
long  libel  was  given  in,  setting  forth  in  detail  the  mental 
condition  and  unsound  conduct  of  Lord  Portsmouth,  and 
the  measures  pursued  to  effect  the  marriage;  his  birth  in 
December,  1767;  the  death  of  his  father  in  1797;  the  great 
weakness  of  his  mind  from  the  earliest  period;  his  first  mar- 
riage in  1799;  the  settlement  on  that  marriage,  the  solicitor 
of  his  family  being  one  of  the  trustees  named  in  such  set- 
tlement. The  libel  went  on  to  state,  that,  after  that  mar- 
riage, his  mental  weakness  increased,  until  at  length  he  be- 
came of  unsound  mind;  that  he  so  continued  and  still  conti- 
nues of  unsound  mind --averring,  therefore,  that  he  was  from 
his  birth,  and  before  his  first  marriage,  not  of  '^  UHMound"  but 
only  of  ''  weak^  mind,  which  afterwards  became  unsound* 
The  libel  then  proceeded  to  allege  a  variety  of  facts  from  that 
marriage  till  the  death  of  his  first  wife,  as  indicating  unsound- 
ness of  mind,  and  proving  that  he  was  treated  as  a  person 
incapable  of  managing  his  own  property,  and  was  always 
kept  under  a  certain  degree  of  superintendence  and  re- 
straint. It  further  recounted  Lord  Portsmouth's  conduct 
on  the  death  of  his  first  wife,  in  November,  1813,  and  the 
circumstances  attending  his  second  marriage,  on  the  7th  of 
March  following,  to  shew  that  such  marriage  was  not  the 
act  of  a  person  of  sound  mind,  but  was  effected  by  fraud 
and  circumvention.  It  then  detailed  the  subsequent  con- 
duct of  Lord  Portsmouth,  and  the  treatment  he  experienced, 
in  continuation  and  confirmation  of  his  former  unsoundness. 
It  mentioned  the  birth  of  a  female  child  at  Edinburgh,  in 
July,  1882;  his  removal  from  thence  just  before  that  event 
by  some  of  his  fiunily,  and  the  subsequent  proceedings 
under  the  inquisition  already  mentioned.  This  being  the 
general  substance  of  the  libel,  it  prayed  '*  that  the  marriage 
may  be  declared  null,  by  reason  of  the  Earl  being  at  the 
time  of  unsound  mind,  and  incapable  of  forming  such  a 
contract ;  and  also  by  reason  of  the  fraud  and  circumven- 
tion practised  on  him  upon  that  occasion;  and  that  Mary 
Ann  Hanson  may  be  condemned  in  the  costs  of  suit." 
On  the  part  of  Lady  Portsmouth,  an  allegation  in  reply 

oq2 
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was  given  in,  setting  forth  that  Lord  Portsmouth  was  pos-' 
sessed  of  a  capacity  and  understanding  fully  equal  to  the 
ordinary  transactions  of  life;  was  so  considered  and  treated 
by  all  persons,  till  removed  from  Edinburgh  on  the  2nd  of 
July,  182S;  corresponded  with  his  friends;  mixed  in  society 
like  other  noblemen  and  gentlemen;  in  1790,  on  coming  of 
age,  suffered  recoveries  with  his  father,  and  made  a  new 
settlement  of  his  family  property.  It  explained  the  ar« 
rangements  on  his  first  marriage,  and  detailed  his  observa- 
tions upon  it.  It  alleged  that  he  settled  accounts  with 
his  agents,  attended  pubUc  meetings  and  committees,  pro- 
secuted an  offender,  and  was  examined  as  a  witness  in  180S; 
was  much  affected  at  the  death  of  his  wife;  that  the  second 
marriage  was  freely  entered  into,  was  his  own  act,  and  the 
result  of  no  fraud;  that  his  family  wrote  letters  of  congratu- 
lation on  that  marriage;  that,  in  1814,  his  brother  applied 
for  a  commission  of  lunacy,  which  was  reftised;  that,  subse^ 
quently,  in  1815,.  Lord  Portsmouth  executed  a  will  and 
codicil^  exercised  his  functicms  as  a  peer,  and  o^abited 
with  Lady  Portsmouth  till  removed  by  force  from  Edin- 
burgh; and  it  exhibited  many  of  his  letters.  This  allega* 
tion  consisted  of  above  thirty  articles,  and  fiflfcy-seven  wit^ 
nesses  were  examined  in  support  of  it.  The  allegation  on 
the  other  side  consisted  of  nearly  fifty  articles  supported  by 
sixty  witnesses  and  upwards. 

Sir  John  NichoU  observed,  in  giving  judgment — "  The 
law  of  the  case  admits  of  no  controversy,  and  none  has 
been  attempted  to  be  raised  upon  it.  When  a  fact  of  mar- 
riage has  been  regularly  solemnized,  the  presumption  is  in 
its  favour;  but  then  it  must  be  solemnised  between  parties 
competent  to  contract,  capable  of  entering  into  that  moat 
knpoFtant  engagement,  the  very  essence  of  which  is  consent; 
and  without  soundness  of  mind  there  can  be  no  legal  con- 
sent— none  binding  in  law:  insanity  vitiates  all  acts.  That 
considerable  weakness  of  mind,  circumvented  by  propor- 
tionate fraud,  will  vitiate  the  fact  of  marriage,  whether  the 
fraud  is  practised  on  his  ward  by  a  party  who  stands  in  the 
relation  of  guardian,  as  in  the  case  of  Harford  against 
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Morris  {x)^  which  was  decided  principally  on  the  ground  of 
fraud;  or,  whether  it  is  effected  by  a  trustee,  procuring  the 
solemnization  of  the  marriage  of  his  own  daughter  with  a 
person  of  very  weak  mind,  over  whom  he  has  acquired  a 
great  ascendancy.  A  person  incapable  from  weakness  of 
detecting  the  fraud,  and  of  resisting  the  ascendancy  prac* 
tised  in  obtaining  his  consent  to  the  contract,  can  hardly 
be  considered  as  binding  himself  in  pomt  of  law  by  such 
an  act*  At  all  events,  the  circumstances  preceding  and 
attending  the  marriage  itself,  may  materially  tend  to  shew 
the  contracting  party  was  of  unsound  mind,  and  was  so  con- 
sidered and  treated  by  the  parties  engaged  in  fraudulently 
effecting  the'  marriage.  In  respect  of  Lord  Portsmouth's 
unsoundness  of  mind,  the  case  set  up  is  of  a  mixed  nature, 
not  absolute  idiocy,  but  weakness  of  understanding — not 
continued  insanity,  but  delusions  and  irrationality  on  parti« 
cular  subjects.  Absolute  idiocy,  or  constant  insanity,  would 
have  carried  with  them  their  own  security  and  protection; 
for,  in  either  case,  the  forms  preceding,  and  the  ceremony 
itself,  could  not  have  been  gone  through  without  exposure 
and  detection;  but  here  a  mixture  of  both,  by  no  means  un- 
common, is  Met  up — considerable  natural  weakness,  growing 
at  length,  from  being  lefb  to  itself  and  uncontrolled,  into 
practices  so  irrational  and  unnatural  as  in  some  instances 
to  be  bordering  upon  idiocy,  and  in  others  to  be  attended 
with  actual  delusion — a  perversion  of  mind — a  deranged 
imagination — a  fancy  and  belief  of  the  existence  of  things 
which  no  rational  being,  no  person  possessed  of  the  powers 
of  reason  and  judgment,  could  possibly  believe  to  exist." 

**  It  appeared,  that,  in  February,  1814,  Lord  Portsmouth 
was  brought  to  London  by  his  medical  attendant,  and  de- 
livered up  to  his  trustees,  Hanson  being  one,  and  then  in 
town — that  day  week  he  was  married  to  the  daughter  of 
Mr.  Hanson.  The  confidential  solicitor  of  the  family,  one 
of  the  trustees,  who  had  a  great  ascendancy  over  him — 
who  owed  him  every  possible  protection — married  him  to 
one  of  his  daughters!     It  is  unnecessary  to  state  the 

(x)  2  Uagg.  Cons.  Rep.  423. 
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jealousy  with  which  the  law  looks  at  all  transactions  between 
parties  standing  in  those  relations  to  each  other." 

"  The  whole  transaction  will  bear  but  one  interpretation: 
every  part  of  it  is  the  act  of  the  Hansons!     Lord  Ports- 
mouth is  a  mere  instrument  in  their  hands,  to  go  through 
the  necessary  forms ;  the  settlement  is  begun  in  forty-eight 
hours  after  Lord  Portsmouth's  arrival  in  London !  The  con* 
tents  of  that  settlement — the  mode  in  which  it  is  prepared — 
the  concealment  of  the  whole  from  the  friends  and  the  other 
trustees,  who  were  in  town,  some  in  the  same  house  with 
Lord  Portsmouth — all  these  particulars  bear  the  same  char- 
acter.    The  necessary  forms  are  gone  through,  but,  in  sup- 
port of  these  mere  forms,  not  a  witness  is  produced  to  shew 
that  this  nobleman  was  conducting  himself  as  a  man  un* 
derstanding  what  he  was  doing,  or  capable  of  judging,  or 
acting  as  a  free  and  intelligent  agent:  nothing  tending  to 
shew  that  he  was  a  person  of  sound  mind — nothing  in  his 
conduct  inconsistent  with  unsoundness  of  mind;  every  cir- 
cumstance conspires  to  prove  that  he  was  the  mere  puppet 
of  the  Hanson  family,  and  that  the  celebration  of  this  mar- 
riage was  brought  about  by  a  conspiracy  among  them,  to 
circumvent  Lord  Portsmouth,  over  whom  they,  and  parti- 
cularly the  father,  had  a  complete  ascendancy  and  control, 
so  as  to  destroy  all  free  agency  and  rational  consent  on  his 
lordship's  part  to  this  marriage.     A  marriage   so  had, 
wants  the  essential  ingredient  to  render  the  contract  valid — 
the  consent  of  a  free  and  rational  agent.    The  marriage 
itself,  and  the  circumstances  immediately  connected  with  it, 
do  not  tend  to  establish  restored  sanity;  it  was  neither 
*  a  rational  act,'  nor  was  it  *  rationally  done' — the  whole 
'  sounds  to  folly,'  and  negatives  sanity  of  mind.     The  Han- 
sons, in  the  mode  of  planning  and  conducting  the  trans- 
action, shew  that  they  treated  and  considered  Lord  Ports- 
mouth as  a  person  of  unsound  mind ;  and  Lord  Portsmouth 
in  submitting,  acquiescing,  and  not  resisting,  confirms  his 
own  incompetency.   Even  if  no  actual  unsoundness  of  mind, 
strictly  so  called — ^if  no  insane  derangement  had  existed — if 
only  weakness  of  mind — and  all  admit  he  was  wQak — yet, 
considering  the  passiveness  and  timidity  of  his  character 
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on  the  one  hand,  the  influence  and  relation  of  Hanson,  his 
trustee,  on  the  other,  and  the  clandestinity  and  other 
marks  of  fraud  which  accompanied  the  whole  transaction, 
the  learned  Judge  was  by  no  means  prepared  to  say,  that, 
without  actual  derangement  in  the  strict  sense,  the  marriage 
would  not  be  invalid;  but,  in  his  judgment.  Lord  Ports- 
mouth was  of  unsound  mind,  as  well  as  circumvented 
by  fraud."  Upon  the  whole,  the  Court  pronounced  the 
marriage  in  fact  solemnized  between  the  Earl  of  Ports- 
mouth and  Miss  Hanson,  to  be  in  law  null  and  void,  he 
being  at  that  time  not  of  sound  mind  sufficient  to  enter 
into  such  a  contract;  and  that  the  celebration  of  such  mar- 
riage was  effected  by  fraud  and  circumvention:  and,  on 
the  latter  ground,  the  Court  granted  the  prayer  for 
costs  (y). 

Where  a  suit  was  brought  by  the  father  to  annul  the  mar- 
riage of  a  party  of  competent  age,  without  setting  up  any 
special  interest,  but  averring  the  insanity  of  the*  son  at  the 
time;  and  the  only  question  was,  whether  the  person  before 
the  Court  was  the  proper  person  to  plead  it — the  Court 
held  that  the  father  could  not  sustain  the  suit,  no  commission 
of  lunacy  having  been  obtained  («). 

Where  a  lunatic,  after  having  been  so  found  by  inquisition, 
married,  and  his  committee  presented  a  petition  for  the  pur- 
pose of  taking  the  opinion  of  the  Court,  whether  any  steps 
should  be  adopted  in  the  Ecclesiastical  Court  to  have  the 
marriage  declared  void — Lord  Chancellor  Eldon  referred  it 
to  the  Master  to  see  what  proceedings  ought  to  be  taken, 
who  having  stated  in  his  report  that  the  marriage  was  void 
by  operation  of  the  statute  alone,  and  that  no  proceedings 
were  necessary  to  be  had  in  the  Ecclesiastical  Court  to 
have  the  marriage  declared  void,  such  report  was  con- 
firmed by  the  Lord  Chancellor  on  the  petition  of  the  com- 
mittee (a). 

The  rights  of  property  arising  out  of  a  marriage  contract, 
must  be  understood  of  one  which  is  contracted  by  persons 

(y)  The  Countess  of  Farttmouth       {z)  1  Hagg.  Cons.  R.  414,  note. 
V.  The  Earl  of  PortrntnUh,  1  Hag-       (a)  Ex  parte  Turing,  1  Vea.  & 
gard's  EocL  Rep.  355.  Bea.  140,  and  note.  See  ante,  p.  447« 
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of  competent  understandings;  and,  therefore^  the  right  of 
curtesy  or  dower  will  not  attach  where  a  marriage  is  wM 
on  account  of  the  lunacy  of  one  of  the  parties,  although,  if 
there  was  a  valid  marriage,  the  subsequent  insanity  of  either 
of  them  will  not  prevent  such  interests  taking  dFect  as  in 
other  cases  (6). 

A  marriage  has  been  declared  void  in  the  Ecclesiastical 
Court,  on  the  ground  of  one  of  the  parties  being  incompe* 
tent  from  mental  incapacity  to  contract,  even  after  the  death 
of  such  person;  and  administration  of  the  efiects  of  a  wife 
was  refused  to  the  husband,  on  the  ground  that  his  mar-* 
riage  had  been  illegally  contracted  (c). 

The  committee  of  a  lunatic  may  institute  proceedings  in 
the  Ecclesiastical  Court,  without  obtaining  the  sanction  of 
the  Lord  Chancellor,  against  tiie  wife  of  the  lunatic  for  adul« 
tery(GO.  In  a  ftirther  proceeding  in  the  case  last  cited. 
Lord  StoweU  said,  "  that  he  was  not  aware  of  any  case  which 
had  occurred  precisely  similar ;  it  must  therefore  be  decided, 
not  on  express  authority,  but  on  principle,  pr  rules  of  ana- 
logy drawn  from  other  authorities,  which  are  clear  and  un- 
disputed. The  question  resolves  itself  into  two  points: — 
firsts  whether  a  lunatic  is  put  out  of  the  protection  of 
the  law;  and,  secondly^  if  he  is  not,  whether  there  is  any 
other  mode  in  which  redress  can  be  obtained.  On  the 
first,  there  can  be  no  doubt;  and  it  never  can  be  asserted 
that  the  drives  of  lunatics  should  be  universally  releas- 
ed from  the  duties  of  their  marriage  vow.  It  would  be 
an  imputation  on  the  law  of  this  country,  to  suppose  that  it 
had  not  provided  some  remedy  against  such  a  mischief. 
Then,  in  what  way  is  this  protection  to  be  afforded?  It 
must  be  in  the  same  way  as  in  other  cases,  by  the  committee. 
The  lunatic  cannot  personally  institute  the  suit,  and,  there- 
fore, he  must  act  by  his  ordinary  guardian.  It  is  true,  as 
has  been  observed,  that,  in  complicated  matters,  the  commit* 
tee  ordinarily  applies  to  the  Lord  Chancellor  for  authority 
to  sue;  but  tiie  learned  Judge  did  not  know  that  it  would 

{h)  Co.  Litt  30.  b.,  and  note  by        {e)  Browning  v.  Beamf  2  Phil.  69. 
Harg. — Bac.  Abr.  tit  Idiots  and  Lun.    See  anie,  p.  338. 
(D).  (d)  PameU  v.  PameO,  2  PbiU.158. 
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be  advisable  to  promote  a  suit  before  the  Lord  Chancellor, 
prejyaratory  toproceedings  of  this  nature.  The  Elcclesiastioal 
Court  has  no  authority  over  the  committee,  to  require  diat 
he  should  make  an  application  to  it.  It  is  bound  to  recehre 
his  plea  when  brought,  as  matter  of  right  On  these 
grounds,  and  upon  principle,  the  powers  of  the  committee 
must  be  upheld,  to  protect  the  lunatic  from  the  greatest  of 
all  possible  injuries  (e).*' 

To  marry,  or  procure  the  marriage  of  an  idiot  by  con- 
trivance, is  a  criminal  offence,  for  which  an  information 
may  be  filed  by  the  Attorney-General  {/).  Also,  to  marry 
a  non  compos^  the  custody  of  whom  has  been  granted  by  the 
Grreat  Seal,  is  a  contempt  of  the  Court  of  Chancery,  for 
which  the  ofiender  may  be  committed  (g).  The  Lord  Chan- 
cellor has  sometimes  ordered  the  property  qf  a  non  compos 
who  has  married,  to  be  secured  {k). 

(tf)  PameU  v.  PameU,  2  Hagg.  Chanc.  203;  S.  C.  1  £q.  Cas.  Abr. 

Cons.  R.  170, 171.  278. 

(/)  Smart  v.  Tayior,  9  Mod.  98;  (A)  Packer  v.  Wyndkam,  I'rec.  in 

S,  C.  2  £q.  Caa.  Abr.  584.  Chanc.  412;  2  Eq.  Cas.  Abr.  589^; 

(^)  Mrs.  ^iJU'i  case,  Prec  in  Oilb.  Ch.  276. 
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CHAPTER  XII. 


OF  CRIMINAL  OFFENCES  COMMITTED  BY,  AND  AGAINST 

LUNATICS. 


SECTION  I. 

Of  Crime*  committed  by  Lunatics. 

X  HE  essence  of  a  crime  consists  in  the  animus  or  inten- 
tion of  the  person  who  commits  it,  considered  as  a  free  agent, 
and  in  a  capacity  of  distinguishing  between  moral  good  and 
evil.  The  man  under  the  influence  of  real  madness,  has  pro- 
perly no  will,  but  commits  actions  unconsciously  and  insen- 
sibly, and,  therefore,  cannot  be  made  answerable  for  their  con- 
sequences, in  the  same  manner  as  persons  in  their  senses. 

A  man  totally  and  permanently  mad,  cannot  be  guilty  of 
a  crime,  and  is  not  amenable  to  the  laws  of  his  country  as  a 
criminal,  although  the  law  has  provided  for  his  safe  custody. 

If  a  man  subject  to  temporary  Jits  of  complete  and  perfect 
madness  commits  a  crime,  he  is  not  Uable  to  punishment  for 
such  acts  as  were  done  in  the  midst  of  his  delirium,  but  for 
those  committed  in  his  lucid  intervals,  he  is  as  liable  to  pu- 
nishment as  any  other  man,  and  if  on  his  trial  he  pleads  in- 
sanity,  it  will  be  incumbent  on  him  to  prove  that  the  act  with 
which  he  stands  charged  was  committed  at  a  time  when  he 
was  actually  insane.  And  if  a  person  liable  to  partial  iWa- 
nitt/f  which  only  relates  to  particular  subjects  or  notions, 
upon  which  he  talks  and  acts  like  a  madman ;  still,  if  he  has 
as  much  reason  as  enables  him  to  distinguish  between  right 
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and  wrong,  be  will  be  liable  Co  that  punishment  which  the 
law  attaches  to  his  crime. 

In  the  case  of  Lord  Ferrers,  who  was  tried  before  tlie 
House  of  Lords  for  murder;  it  was  proved  that  his  Lord- 
ship was  occasionally  insa.>  ^.,  and  incapablci  from  his  msanity, 
of  knowing  what  he  did,  or  judging  of  the  consequences  of 
his  actions.  But  the  murder  was  deliberate,  and  it  appear- 
ed, that  when  he  committed  the  crime,  he  had  capacity  suf- 
ficient to  form  a  design  and  know  its  consequences.  It 
was  urged,  on  the  part  of  the  prosecution,  that  complete 
possession  of  reason  was  unnecessary  to  warrant  the  judg- 
ment of  the  law,  and  that  it  was  sufficient,  if  the  party  had 
such  possession  of  reason  as  enabled  him  to  comprehend  the 
nature  of  his  actions  and  discriminate  between  moral  good 
and  evil.    And  he  was  found  guilty  and  executed  (a)* 

In  Arnold's  case,  who  was  tried  at  Kingston  before  Mr. 
Justice  Tracy 9  for  maliciously  shooting  at  Lord  Onslow,  it 
appeared  clearly  that  the  prisoner  was,  to  a  certain  extent, 
deranged,  and  that  he  had  greatly  misconceived  the  conduct 
of  Lord  Onslow;  but  it  also  appeared,  that  he  had  formed 
a  regular  design,  and  prepared  the  proper  means  for  carry- 
ing it  into  effect.  The  learned  Judge  left  the  case  to  the 
jury,  observing, ''  that  the  fact  for  which  the  prisoner  was  in- 
dicted, was  proved  beyond  all  manner  of  contradiction;  but 
whether  the  shooting  was  malicious,  depended  upon  the  sani- 
ty of  the  man,  whether  the  prisoner  had  the  use  of  reason 
and  sense?  If  he  was  under  the  visitation  of  God,  and  could 
not  distinguish  between  good  and  evil,  and  did  not  know 
what  he  did,  though  he  committed  the  greatest  offence,  yet 
he  could  not  be  guilty  of  any  offence  against  any  law  what- 
soever; for  guilt  arose  from  the  mind,  and  the  wicked  will 
and  intention  of  the  man.  If  a  man  be  deprived  of  his  rea- 
son, and  consequently  of  his  intention,  he  could  not  be  guilty; 
and  if  that  be  the  case,  though  he  had  actually  killed  Lord 
Onslow,  he  was  exempted  from  punishment;  punishment 
being  intended  for  example,  and  to  deter  other  persons  from 
wicked  designs;  but  the  punishment  of  a  madman,  a  per* 

(a)  Lord  Ferreri  case,  19  Howell's  StTr.  947. 
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son  without  design,  can  have  no  example.  On  the  other 
side,  it  is  not  eyery  frantic  and  idle  humour  of  a  man,  that 
would  exempt  him  from  justice,  and  the  punishment  of  the 
law.  It  must  be  a  man  that  is  totally  deprived  of  his  un« 
derstanding  and  memory,  and  did  not  know  what  he  was 
doing,  more  than  an  infant,  a  brute,  or  a  wild  beast; 
such  a  one  was  never  the  object  of  punishment;  therefore 
he  left  to  the  jury  the  consideration,  whether  the  condition 
the  prisoner  was  proved  to  be  in,  shewed  that  he  knew  what 
he  was  doing,  and  was  able  to  distinguish  whether  he  was 
doing  good  or  evil,  and  understood  what  he  did;  and  as  it 
was  admitted  on  the  part  of  the  prisoner,  that  he  was  not 
an  idiot,  and,  as  a  lunatic  might  have  lucid  intervals,  the  jury 
was  to  consider  what  he  was  at  the  day  when  he  committed 
the  fact  in  question.  There  were  many  circumstances  about 
buying  the  powder,  and  the  shot,  his  going  backward  and 
forward;  and,  if  they  believed  he  had  the  use  of  his  reason, 
and  understood  what  he  did,  then  he  was  not  within  the  ex- 
emption of  the  law,  but  was  as  subject  to  punishment  as  any 
other  person  (&)•*' 

In  Parker's  case,  who  was  indicted  for  aiding  the  King's 
enemies,  by  entering  into  the  French  service,  in  the  time  of 
war  between  France  and  this  country,  the  defence  of  the 
prisoner  was  rested  upon  the  ground  of  insanity;  and  a  wit* 
ness  on  his  behalf  stated,  that  his  general  character  from  a 
child  was  that  of  a  person  of  very  weak  intellects ;  so  weak 
that  it  excited  surprise  in  the  neighbourhood  when  he  was 
accepted  for  a  soldier.  But  the  evidence  for  the  prosecu- 
tion, had  shewn  the  act  to  have  been  done  with  considerable 
deliberation,  and  possession  of  reason;  and  that  the  prison- 
er, who  was  a  marine,  having  been  captured  by  the  French, 
and  carried  into  the  isle  of  France,  after  a  confinement  of 
about  six  weeks,  entered  voluntarily  into  the  French  service, 
and  stated  to  a  captive  comrade,*  that  it  was  much  more 
agreeable  to  be  at  liberty,  and  have  plenty  of  money,  than  re- 
main confined  in  a  dungeon.  The  Attorney-General  replied 
to  this  defence  of  insanity,  that,  before  it  could  have  any 

(6)  ^rnoA/'f  ease,  16  Vol.  Howell's  St.  Tr.  pp.  764, 766. 
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weight  in  rebutting  a  charge  so  dearly  made  out,  the  jury 
must  be  properly  satisfied,  that  at  the  time  when  the  crime 
was  committed,  the  prisoner  did  not  really  know  right  from 
wrong.  And  the  jury,  after  hearing  the  evidence  sununed 
up,  without  hesitation  pronounced  the  prisoner  guilty  (c). 

Thomas  Bowler  was  tried  at  the  Old  Bailey  on  the  2nd 
July,  1812,  for  shooting  at,  and  wounding  William  Burrowes. 
The  defence  set  up  for  the  prisoner  was,  insanity  occasion-^ 
ed  by  epilepsy;  and  it  was  proved,  that  the  prisoner  was 
seised  with  an  epileptic  fit  on  the  9th  July,  181 1,  and  was 
brought  home  apparently  lifeless,  since  which  time  a  great 
alteration  in  his  conduct  and  demeanor  was  perceived;  that 
he  would  firequently  rise  at  nine  o'clock  in  the  morning,  eat 
his  meal  almost  raw,  and  lie  in  the  grass  exposed  to  the 
rain ;  and  that  his  spirits  were  so  dejected,  that  it  was  ne- 
cessary to  watch  him,  lest  he  should  destroy  himself.  Mr. 
Warburton,  the  keeper  of  a  lunatic  asylum,  deposed  that  it 
was  characteristic  of  insanity  occasioned  by  epilepsy  for  the 
patient  to  imbibe  violent  antipathies  against  particular  indi- 
viduals, even  his  dearest  friends,  and  to  have  a  desire  of 
taking  vengeance  upon  them,  from  causes  wholly  imaginary, 
which  no  persuasion  could  remove ;  and  that  yet  the  patient 
might  be  rational  and  collected  upon  every  other  subject.  He 
had  no  doubt  of  the  insanity  of  the  prisoner,  and  said  he 
could  not  be  deceived  by  assumed  appearances.  A  commis- 
sion of  lunacy  was  also  produced,  dated  17th  June,  1812, 
and  tax  inquisition  taken  upon  it,  whereby  the  prisoner  was 
found  insane,  and  to  have  been  so  from  the  SOth  Marchi 
preceding.  Mr.  Justice  Le  Blanc^  after  summing  up  the 
evidence,  concluded  by  observing  to  the  jury,  that  it  was  for 
them  to  determine  whether  the  prisoner,  when  he  commit- 
ted the  offence  with  which  he  stood  charged,  was  incapable 
of  distinguishing  right  from  wrong,  and  not  under  the  influ- 
ence of  any  iUutian  in  respect  of  the  prosecutor  which  ren- 
dered his  mind  at  the  moment  insensible  of  the  nature  of 
the  act  he  was  about  to  commit ;  since,  in  that  case,  he  would 

(e)  Parker'9  caae,  tried  by  a  ipe-    Lane,  11  February,  1812,  for  high 
dal   commitnoii   in    Honemonger  treason,  1  Coll.  on  Lun.  477. 
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not  be  legally  responsible  for  his  conduct.  On  the  other 
hand^  provided  they  should  be  of  opinion  that,  when  he 
committed  the  offence,  he  was  capable  of  distinguishing  right 
from  wrong,  and  not  under  the  influence  of  such  an  illusion 
as  disabled  him  from  discerning  that  he  was  doing  a  wrong 
act,  he  would  be  amenable  to  the  justice  of  his  country,  and 
guilty  in  the  eye  of  the  law.  The  jury,  after  considerable 
deliberation,  pronounced  the  prisoner  guilty,  and  he  was 
afterwards  executed  {d). 

In  BeUingham's  case,  who  was  tried  for  the  murder  of 
Mr.  Perceval,  a  part  of  the  prisoner's  defence,  not  urged 
by  himself,  but  by  his  counsel,  was  insanity;  and,  upon  this 
part  of  the  case,  Mansfield,  Chief  Justice,  is  reported  to 
have  stated  to  the  jury,  that,  in  order  to  support  such  a  de-» 
fence,  it  ought  to  be  proved  by  the  most  distinct  and  un« 
questionable  evidence,  that  the  prisoner  was  incapable  of 
judging  between  right  and  wrong;  that,  in  fact,  it  must  be 
proved  beyond  all  doubt,  that,  at  the  time  he  committed  the 
atrocious  act  with  which  he  stood  charged,  he  did  not  con- 
sider that  murder  was  a  crime  against  the  laws  of  God  and 
nature;  and  that  there  was  no  other  proof  of  insanity 
which  would  excuse  murder,  or  any  other  crime.  That,  in 
the  species  of  madness  called  lunacy,  where  persons  are 
subject  to  temporary  paroxysms,  in  which  they  are  guilty 
of  acts  of  extravagance,  such  persons  committing  crimes 
when  they  are  not  affected  by  the  malady  would  be,  to  all 
intents  and  purposes,  amenable  to  justice;  and  that,  so  long 
as  they  could  distinguish  good  from  evil,  they  would  be  an* 
swerable  for  their  conduct.  And  that,  in  the  species  of 
insanity  in  which  the  patient  fancies  the  existence  of  injury, 
and  seeks  an  opportunity  of  gratifying  revenge  by  some  hos- 
tile act,  if  such  person  be  capable  in  other  respects  of  dis- 
tinguishing right  from  wrong,  there  would  be  no  excuse  for 
any  act  of  atrocity  which  he  might  commit  under  this  de- 
scription of  derangement  (&)•  The  prisoner  was  found 
guilty,  and  executed. 

(d)  Bowler's  case,  Old  Bailey,  2nd  (e)  BelUnghanCs  case,  Old  Bailey, 
July,  1812.  See  1  Coll.  on  Lun.  p.  15th  May,  1812;  1  Coll.  on  Lun. 
673 ;  Annual  Reg.  54  Vol.  p.  309.       636.    The  doctrine  of  Chief  Justice 
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James  Hadfield  was  tried  in  the  Court  of  King's  Benchi 
in  the  year  1800,  on  an  indictment  for  high  treason,  in 
shooting  at  the  King  in  Drury  Lane  theatre;  and  the  de- 
fence made  for  the  prisoner  was  insanity.  It  was  proved, 
that  he  had  been  a  private  soldier  in  a  dragoon  regiment, 
and,  in  the  year  1793,  received  many  severe  wounds  in  battle, 
near  Lisle,  which  had  caused  partial  derangement  of  mind, 
and  he  had  been  dismissed  from  the  army  on  account  of  in- 
sanity. Since  his  return  to  this  country  he  had  been  an- 
nually out  of  his  mind,  from  the  beginning  of  spring  to  the 
end  of  the  dog  days,  and  had  been  under  confinement  as  a 
lunatic.  When  affected  by  his  disorder,  he  imagined  him- 
self to  hold  intercourse  with  God;  sometimes  called  himself 
God,  or  Jesus  Christ,  and  used  other  expressions  of  the 
most  irreligious  and  blasphemous  kind ;  and  also  committed 
acts  of  the  greatest  extravagance;  but  at  other  times  he 
appeared  to  be  rational,  and  discovered  no  symptom  of  men- 
tal incapacity  or  disorder.  On  the  1 1th  of  May  preceding 
his  commission  of  the  act  in  question,  his  mind  was  very 
much  disordered,  and  he  used  many  blasphemous  expres- 
sions. At  one  or  two  o'clock  on  the  following  morning,  he 
suddenly  jumped  out  of  bed,  and  alluding  to  his  child,  a 
boy  of  eight  years  old,  of  whom  he  was  usually  remarkably 
fond,  said  he  was  about  to  dash  his  brains  out  against  the 
bed-post,  and  that  God  had  ordered  him  to  do  so;  and 
upon  his  wife  screaming,  and  his  friends  coming  in,  he  ran 
into  a  cupboard,  and  declared  he  would  lie  there,  it  should 
be  his  bed,  and  God  had  said  so;  and  when  doing  this, 
having  overset  some  water,  he  said  he  had  lost  a  great  deal 
of  blood.  On  the  same  and  the  following  day  he  used 
many  incoherent  and  blasphemous  expressions.  On  the 
morning  of  the  15th  of  May  he  seemed  worse,  said  that  he 
had  seen  God  in  the  night,  that  the  coach  was  waiting,  and 
that  he  had  been  to  dine  with  the  King.  He  spoke  very 
highly  of  the  King,  the  royal  family,  and  particularly  of  the 
Duke  of  York.  He  then  went  to  his  master's  workshop, 
whence  he  returned  to  dinner  at  two,  but  said  that  he  stood 

Mansfield  was  recognized  by  Lord    Suppl.  to  Criminal  Statutes,  by  Col- 
Lyndhurti   in   Offor^t  case.      See    Iyer,  p.  680 ;  5  Carr.  &  P^yne,  168. 
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in  no  need  of  meati  and  could  live  without  it.  He  asked  for 
tea  between  three  and  four  o'clock,  and  talked  of  being 
made  a  member  of  the  society  of  odd  fellows;  and,  after 
repeating  his  irreligious  expressions,  went  out  and  repaired 
to  the  theatre.  On  the  part  of  the  Crown,  it  was  proved 
that  he  bad  sat  in  his  place  in  the  theatre  nearly  three  quar- 
ters  of  an  hour  before  the  King  entered ;  that  at  the  mo- 
ment when  the  audience  rose,  on  his  Majesty's  entering  his 
box,  he  got  up  above  the  rest,  and,  presenting  a  pistol 
loaded  with  slugs,  fired  it  at  the  King's  person,  and  then  let 
it  drop ;  and  when  he  fired,  his  situation  appeared  favour- 
able for  taking  aim,  for  he  was  standing  upon  the  second 
seat  from  the  orchestra  in  the  pit;  and  he  took  a  deliberate 
aim,  by  looking  down  the  barrel,  as  a  man  usually  does 
when  taking  aim.  On  his  apprehension,  amongst  other 
expressions,  he  said,  that  *'  he  knew  perfectly  well  his  life 
was  forfeited ;  that  he  was  tired  of  life,  and  regretted  no- 
thing but  the  fate  of  a  woman  who  was  his  wife,  and  would 
be  his  wife  a  few  days  longer,  he  supposed."  These  words 
he  spoke  calmly,  and  without  any  apparent  derangement; 
and,  with  equal  calmness,  repeated  that  he  was  tired  of  life, 
and  said  that  his  plan  was  to  get  rid  of  it  by  other  means: 
he  did  not  intend  any  thing  against  the  life  of  the  King;  he 
knew  the  attempt  only  would  answer  his  purpose." 

The  counsel  for  the  prisoner  (/),  in  his  very  able  address 
to  the  jury,  put  the  case  as  one  of  a  species  of  insanity,  in 
the  nature  of  a  morbid  delusion  of  the  intellect,  and  admit- 
ted that  it  was  necessary  for  them  to  be  satisfied  that  the 
act  in  question  was  the  immediate  unqualified  offipring  of 
the  disease.  And  Lord  Kenyon  held,  that  as  the  prisoner 
was  deranged  immediately  before  the  ofifence  was  committed, 
it  was  improbable  that  he  had  recovered  his  senses  in  the 
interim,  and  although,  were  they  to  run  into  nicety,  proof 
might  be  demanded  of  his  insanity  at  the  precise  moment 
when  the  act  was  committed;  yet,  there  being  no  reason 
for  believing  him  to  have  been  at  that  period  a  rational  and 
accountable  being,  he  ought  to  be  acquitted.    The  jury  re- 

(/)  The  Ute  Lord  £niUii«,  then  at  the  Bar. 
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turned  a  vardict  of  "  not  guiky  ;*'  it  appearing  to  them  that 
the  prisoner  was  under  the  influence  of  insanity  when  the 
act  was  committed  (g). 

Jonathan  Martin  was  indicted  at  the  York  Spring  Assizes, 
on  the  vilst  March,  1829,  for  haying  set  fire  to  the  Cathe- 
dral Churdi  of  York,  and  of  having  reduced  that  splendid 
pile  to  a  mass  of  ruins.  It  appeared  by  the  evidence  of 
one  witness  on  the  part  of  the  prosecution,  at  whose  house 
the  prisoner  had  lodged  at  York  more  than  a  month,  end- 
ing the  27th  January  preceding  the  trial,  that,  during  that 
time  he  was  absent  all  day  selling  books.  The  witness 
thought  the  prisoner  a  very  religious  man,  being  always 
engaged  with  his  bible  or  hymn  book.  It  appeared  that  he 
was  in  the  habit  of  attending  the  ranters  and  methodist  meet- 
ings, and  sometimes  on  a  Sunday  evening  he  went  to  the 
minster.  The  witness  considered  the  prisoner  altogether 
under  the  influence  of  dreams,  to  which  he  seemed  to  look 
principally  for  the  guidance  of  his  conducts  The  wife  of 
this  witness  said,  she  thought  the  prisoner  a  sound  man,  and 
that  he  had  no  appearance  of  insanity.  Other  witnesses 
stated,  that  the  prisoner  had  related  dreams  to  them  re- 
specting the  minster  and  the  clergy.  The  prisoner  told 
another  witness  that  he  had  destroyed  the  minster  for  the 
glory  of  God,  and  the  good  of  the  people  of  England,  par- 
ticularly of  the  people  of  York,  who,  when  they  found  their 
fine  cathedral  gone,  would  disperse  to  other  places,  where 
they  would  hear  the  gospel;  that  he  felt  no  condemnation 
of  spirit;  on  the  contrary,  he  was  quite  happy,  and  praised 
God  for  strengthening  him  to  do  so  good  a  work. 

The  prisoner  in  his  defence  entered  into  a  long  and  very 
incoherent  story.  It  was  in  substance  that  he  had  two 
dreams,  which  first  inspired  him  with  the  thought  of  set- 
ting fire  to  the  minster.  He  had  first  written  five  letters  to 
the  clergy,  in  the  hope  of  obtaining  an  answer,  but  no  an« 
swer  had  been  returned.  He  had  therefore  petitioned  the 
Lord  what  to  do,  and  he  had  a  dream,  that  a  cloud  hung 
over  the  minster,  and  then  came  and  settled  on  his  lodgings. 

0)  Had/Mi's  case,  Howeirs  St  Tr.  Vol.  27,  p.  1281. 
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He  then  thdught  thjAt  he  was  destined  to  destroy  aU  thiiigis» 
but  he  went  down  on  his  knees  and  prayed  to  God  to  direct 
him.  Suddenly  he  heard  a  voice,  which  told  him  it  was  bis 
destiny  to  destroy  the  cathedml,  on  account  of  the  miscon- 
-duct  of  the  clergy.  After  this  he  had  no  rest  day  or  nighty 
until  he  prepared  to  accomplish  his  design.  When  he  bad 
got  every  thing  ready,  he  told  his  wife,  and  she  was  greatly 
troubled,  and  asked  what  would  become  of  her  and  her 
child.  When  his  child  was  mentioned,  he  at  first  repented, 
;aBd  began  to  waver;  but  he  heard  a  voice  saying,  ''what 
thou  doest  do  well;  go  forward  and  complete  the  work.** 
He  then  left  his  wife,  went  to  York,  and  set  fire  to  the  min- 
ster in  the  way  described  by  the  witnesses  against  him. 

Several  medical  men  who  had  attended  at  lunatic  asylums 
were  called  on  the  part  of  the  prisoner,  the  first  ^  whom 
proved,  that  the  prisoner  had  been  confined  in  a  lunatic 
asylum  tor  two  years  and  upwards,  ending  in  1821 ,  and  diat, 
from  the  beginning  to  the  end  of  his  acquaintance  with  the 
prisoner,  he  regarded  him  as  a  man  of  unsound  mind;  his 
insanity,  when  under  his  care,  was  chiefly  shevm  in  speaking 
about  his  dreams:  and  the  witness  said  the  prisoner  certain- 
ly laboured  under  an  illusion  on  points  of  religion,  and  re- 
specting the  clergy.  Whenever  he  spoke  about  the  clergy 
his  eyes  became  glassy,  and  the  pupils  much  dilated,  which 
was  a  symptom  of  insanity.  If  the  string  upon  whicji  hib  de- 
lusion rested  were  not  struck^  a  person  might  be  deceived  as 
to  his  insanity.  When  he  laboured  under  that  delusion,  the 
witness  thought  that  he  could  not  distinguish  right  from 
wrong.  Another  surgeon,  who  was  one  of  the  attendants  4it 
the  Retreat  for  Lunatics  near  York,  and  had  seen  Martin^daily 
for  ten  days  preceding  the  trial,  considered  him  a  moMomtM 
niac,  that  is,  one  whose  insanity  is  confined  to  one  idea,  or  one 
train  of  ideas,  as  opposed  to  delirium  or  confusion  generally* 
He  believed  the  appearances  of  insanity  in  the  prisoner  were 
real.  The  witness  thought  him  insane^  there  were  symp- 
toms connected  with  his  bodily  state,  which  confirmed  his 
opinion  as  to  the  state  of  bis  mind.  That  such  person^ 
cannot  judge  between  right  and  wrong  on  the  subject  of 
their  delusion^  though  on  other  sulyects  they  frequently  do. 
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and  seek  to  avoid  danger  consequent  upon  their  actions; 
would  frequently  run  away,  and  were  very  cunning  in  es- 
caping punishment,  or  in  avoiding  the  effects  of  their  own 
act  Another  physician  at  York,  who  had  attended  luna- 
tic asylums  for  thirty  years,  and  had  seen  Martin  for  ten  days 
preceding  the  trial,  was  of  opinion,  that  he  was  insane,  and 
mentioned  some  symptoms  which  he  had  observed  in  the 
prisoner,  in  confirmation  of  such  opinion, 

Mr.  Baron  HuUoci  told  the  jury  there  were  two  ques- 
tions for  their  consideration.  The  first  was,  whether  the 
prisoner  had  committed  the  act  of  setting  fire  to  the  minster, 
and  upon  that  there  could  be  no  doubt,  after  the  evidence 
:i¥hich  had  been  adduced.  The  second  question  was,  whe« 
ther,  at  the  time  when  he  committed  the  act,  he  was  of  sane 
mind,  and  capable  of  distinguishing  right  from  wrong.  It 
would  be  for  the  jury  to  take  into  consideration  the  evi- 
d^ice  which  had  been  given  on  both  sides,  and  then  to  say, 
whether  they  thought,  that,  at  the  time  in  question,  the  pri* 
soner  was  sufficiently  sane  to  make  him,  in  the  eye  of  the 
law,  accountable  for  his  actions.  The  jury  acquitted  the 
prisoner  on  the  ground  of  insanity  (A). 

If  a  man  in  his  sound  memory  commits  a  capital  offence, 
and  before  arraignment  for  it  he  becomes  mad,  he  ought 
not  to  be  arraigned  for  it;  because  he  is  not  able  to  plead 
to  it  with  that  advice  and  caution  that  he  ought.  And  if, 
after  he  has  pleaded,  the  prisoner  become  mad,  he  shall 
not  be  tried:  as  he  cannot  make  his  defence.  If,  after  he 
has  been  tried  and  found  guilty,  he  lose  his  senses  before 
judgment,  judgment  shall  not  be  pronounced;  and  if,  afiier 
judgment  be  become  of  nonsane  m^nory,  execution  shall 
be  stayed;  for,  perad venture,  says  the  humanity  of  the 
English  law,  had  the  prisoner  been  of  sound  memory,  he 
might  have  alleged  something  in  stay  of  judgment  or  exe« 

(h)  Martin*s  case,  York  Assizes,  murder  on  die  ^ound  of  monomania, 

2  April,  1829.    There  is  an  account  at  Suffolk  Summer  Aasiaes,  ISSl. 

of  this  trial  in  Annual  Register,  Vol.  See  5  Can.  &  Payne,  168;  Collyer's 

71,  p.  301.     Oford  was  acquitted  of  Suppl.  to  Cn  Stat.  680. 
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cution  (f  )•  Indeed,  in  the  bloody  reign  of  Henry  8,  it  was 
provided  by  statute  (k)  that  if  a  person,  being  compos  men^ 
iiSf  should  commit  high  treason,  and  after  fall  into  madness, 
he  might  have  been  tried  in  his  absence,  and  executed  as 
if  he  had  been  of  perfect  memory.  But  that  cruel  and  in- 
human statute  was  repealed  by  1  &  2  Phil,  and  Mary^  c. 
10.  For,  as  is  observed  by  Lord  Coke  (/)  '*  the  execution  of 
an  offender  is  for  example  ut  poena  adpaueos  metus  ad  otM" 
nes  perveniatf  and  the  execution  of  a  madman  would  be  a 
miserable  spectacle,  and  could  be  no  example  to  others.'* 

By  the  common  law,  if  it  be  doubtful  whether  a  criminal, 
who  at  his  trial  is  in  appearance  a  lunatic,  be  such  in  truth 
or  not,  the  fact  shall  be  investigated  (m).  And  it  appears, 
that  it  may  be  tried  by  the  jury,  who  are  charged  to  try 
the  indictment  (n)  by  an  inquest  of  office  to  be  returned  by 
the  sheriff  of  the  county  wherein  the  Court  sits  (o);  or, 
being  a  collateral  issue,  the  fact  may  be  pleaded  and  re* 
plied  to  ore  tenus,  and  a  venire  awarded  returnable  instan-- 
ier,  in  the  nature  of  an  inquest  of  office  ( /?)• 

In  Frith*s  case,  who  was  arraigned  for  high  treason,  the 
jury  was  sworn  to  inquire,  whether  the  prisoner  was  of 
sound  mind  and  understanding  or  not.  .It  was  observed  by 
the  Court  in  that  case,  that  the  inquiry  was  not  whether  the 
prisoner  was  in  that  unfortunate  state  of  mind  when  the  ac- 
cident happened,  nor  was  it  necessary  to  discuss  or  inquire 
at  all,  what  effect  his  present  state  of  mind  might  have  when- 
ever that  question  came  to  be  discussed ;  but  the  humanity 
of  the  law  of  England  falling  into  that  which  common  hu- 
manity, without  any  written  law  would  suggest,  has  prescrib- 
ed, that  no  man  shall  be  called  upon  to  make  his  defence,  at 

(i)  4  Bl.  Comm.  25;  1  Hale,  P.  C.  P.  C.  35. 
34.  (p)  Post  46;  Kel.  13;  1  Lev.  61; 

(k)  33  Hen.  8,  c.  20.  1  Sid.  72.    And  the  proceeding  by 

(/)  3  Inst.  6.  inquest  ex  afficio,  is  recommended 

(w)  1  Hawk.  P.  C.  c.  1,  8. 4.  in  cases  of  importance,  doubt,  or  dif- 

(«)  1  Hale,  P.  C.  33,  35,  36 ;  1  ficulty.     1  Hale,  P.  C.  35;  Sav.  56 ; 

^*     "    ~  "•  c.  1,  s.  4,  note  (5).  1  And.  154.     See  1  Hawk.  P.  C.  c. 

k.  P.C.  c.  1,  8.4;  1  1,  s.  4,  note(5). 
Sav.  50,  56;  1  Hale, 
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a  time  when  his  mind  is  in  that  situation  as  not  to  appear 
capable  of  so  doing;  for,  however  guilty  he  may  be,  the  in- 
quiring into  his  guilt  must  be  postponed  to  that  season,  when, 
by  collecting  together  his  intellects,  and  having  them  entire, 
he  shall  be  able  so  to  model  his  defence  as  to  ward  off  the 
punishment  of  the  law;  it  was  for  the  jury,  therefore,  to  in- 
quire, whether  the  prisoner  was  then  in  that  state  of  mind; 
and  the  jury  returned  a  verdict,  that  the  prisoner  was  quite 
insane  (q). 

In  a  case  where  a  prisoner  had  pleaded  not  guilty  to  an 
indictment,  for  the  murder  of  his  wife  and  child,  and  was 
said  to  be  insane,  the  jury  was  sworn  to  try  whether  **  the 
prisoner  is  insane  by  visitation  of  God,  or  whether,  of  deceit 
and  covin,  he  counterfeits  insanity; "  the  prisoner  having  been 
found  by  the  jury  to  be  insane,  was  ordered  to  be  detained 
in  custody  (r). 

If  it  be  found  that  the  party  only  feigns  himself  mad,  and 
he  refuse  to  answer  or  plead,  be  shall  be  dealt  with  as  one 
who  stands  mute  (#).  But  in  case  a  person  in  a  phrensy  hap- 
pens by  some  oversight,  or  by  means  of  the  gaoler,  to  plead 
to  his  indictment,  and  is  put  upon  his  trial,  and  it  appears  to 
the  Court  upon  his  trial  that  he  is  mad,  the  Judge,  in  his 
discretion^  may  discharge  the  jury  of  him,  and  remit  him  to 
gaol  to  be  tried  after  the  recovery  of  his  understanding,  es- 
pecially, in  case  any  doubt  appears  upon  the  evidence  touch- 
ing his  guilt,  and  this  in/avarefn  tfita;  and  if  there  be  no 
colour  of  evidence  to  prove  him  guilty,  or  if  there  be  preg- 
nant evidence  to  prove  his  insanity  at  the  time  of  the  fact 
committed,  then  it  is  fit  that  the  trial  proceed,  in  order  to 
his  acquittal  (/}. 

Although  persons  who  have  committed  crimes  under  the 
influence  of  insanity  are  excused  from  punishment,  the  pub- 
lic safety  requires  that  such  persons  should  be  prevented 
from  perpetrating  new  acts  of  violence,  and  endangering 
the  lives  of  others;  and  it  seems  that,  by  common  law,  when 

(q)  How.  St.  Tr.  Vol.  22,  p.  307  B.  2,  c.  30;  Vin.  Abr.  tit  Lun.  (E.). 

—318.  See  7  &  8  Geo  4,  c.  28,  8.  2. 

(r)    Turners  case,  Norfolk  Lent,        (t)  1  Hale,  P.  C.  36,  per  Foster  J. 

Assizes,  30  March,  1832,  before  Mr.  18  St  Tr.  411 ;   1  Russ.  on  Crimes, 

Baron  Gumey,  p.  13. 

(#)  1  Hawk.  P.C.  B.  1,  c.l,  s.  4; 
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persons  of  this  kind  were  acqiiittedi  the  Courts  before  which 
they  were  tried  had  power  to  direct  them  to  be  detained  iti 
safe  custody. 

By  Stat.  39  and  40  Greo.  S,  c.  91*,  s.  1,  it  is  enacted—''  That 
in  case  any  person  charged  with  treason,  murder,  or  felony^ 
proving  to  be  insane  at  the  time  of  the  commission  of  such 
offence,  be  acquitted,  the  jury  are  to  declare  whether  he 
was  acquitted  by  them  on  account  of  insanity :  and  if  they 
so  find,  the  Court  shall  order  him  to  be  kept  in  custody  till 
his  Majesty's  pleasure  be  known.** 

By  the  second  section  of  the  above  statute,  it  is  enacted — 
*'  That  if,  upon  the  trial  of  any  person  indicted  for  any  offence^ 
such  person  shall  appear  to  the  jury  charged  with  such  indict* 
ment  to  be  insane,  it  shall  be  lawful  for  the  Court  before 
whom  any  such  person  shall  be  brought  to  trial  as  aforesaid, 
to  direct  such  finding  to  be  recorded,  and  thereupon  to  or* 
der  such  person  to  be  kept  in  strict  custody,  until  his  Ma- 
jesty's pleasure  shall  be  known.  And  that  if  any  person 
charged  with  any  offence,  shall  be  brought  before  any  Court 
to  be  discharged  for  want  of  prosecution,  and  such  person 
shall  appear  to  be  insane,  such  Court  may  order  a  jury  to 
be  impanelled  to  try  the  sanity  of  such  person ;  and  if  the 
jury  so  impanelled  shall  find  such  person  to  be  insane,  such 
Court  may  order  such  person  to  be  kept  in  strict  custody^ 
in  ^uch  place  and  in  such  manner  as  to  such  Court  shall 
seem  fit,  until  his  Majesty's  pleasure  shall  be  known." 

Where  a  person  who  had  been  found  a  lunatic  under  h 
commission,  was  afterwards  tried  for  murder,  and  acquitted 
on  the  ground  of  lunacy,  and  ordered  by  the  judge  to  be 
detained  in  custody  as  a  dangerous  lunatic,  and  his  commit* 
tee  presented  a  petition  to  have  certain  sums  allowed  out  of 
his  estate  for  his  support  and  the  expense  of  his  defence  on 
the  trial,  and  also,  that  he  might  be  removed  out  of  gaol  to 
a  proper  receptacle  for  hinatics— Lord  Chancellor  Eldon 
iMud,  there  was  a  difficulty  in  the  way,  but  ordered  such 
sums  to  be  paid,  with  liberty  for  the  committee  to  make 
any  application  he  thought  proper  respecting  the  custody  c^ 
the  lunatic,  to  the  King  in  Council  (v). 

(r)  Ex  parte  ffiU,  m  re  Brooke,  Coop.  C.C.54. 
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-  The  provisions  of  the  39  &  40  Geo.  3,  c  94,  is.  1  &  2y 
are  extended  to  Ireland  by  statute  1  &  2  Geo.  4f,  c.  33,  ss. 
16  &  17« 

The  3nd  sect,  of  39  &  40  Geo.  3,  e.  94,  applies  to  cas^ 
es  of  miademeenor,  and  is  not  confined,  like  the  first,  to  eases 
of.tceason,  murder,  and  felony.  In  one  case,  where  a  pri* 
aoaer  was  tried  on  an  indictment  for  assauldng  and  beat* 
ing  a  woman  with  a  stick,  with  intent  to  murder  her — the 
jury  found  specially  that  the  prisoner  was  insane  at  the  time 
of  the  commission  of  the  oifence,  and  also  at  the  time  of  the 
trial,  and  declared  that  they  acquitted  him  on  account  of 
such  insanity — Mr.  Baron  Wood  ordered  the  prisoner  to  be 
kept  in  strict  custody  in  gaol,  until  his  Majesty's  picture 
should  be  known,  conceiving  he  had  authority  to  do  so  un« 
der  the  last  mentioned  statute;  but  he  afterwards  doubted 
whether  he  had  authority,  under  that  act,  to  take  such 
a  finding  and  declaration,  and  make  auch  an  order,  the  of- 
fence being  a  misdemeanor  and  not  a  felony  f  and  the  second 
'section  of  the  act,  not  having  directed  any  such  special  find- 
ing or  declaration  as  the  first  section,  which  applied  only  to 
felonies.  These  points  having  been  submitted  to  the  twelve 
judges,  they  were  unanimously  of  opinion,  that  the  second 
section  of  the  act  extended  to  all  offences;  and  that  the  or- 
der  made  was  right  (lo). 

By  statute  39  &  40  Geo.  3,  c.  94,  s.  3,  for  the  better  pre^ 
yendon  of  crimes  being  committed  by  persons  insane,  it  is 
enacted — ''  That  if  any  person  shall  be  discovered  and  apprcT 
hended  under  circumstances  that  denote  a  derangement  of 
mind,  and  a  purpose  of  committing  some  crime,  for  which, 
if  committed,  such  person  would  be  liable  to  be  indicted; 
and  any  of  his  Majesty's  justices  of  the  peace,  before  whom 
such  person  may  be  brought,  shall  think  fit  to  issue  a  war- 
rant for  ccHttmitting  him  or  her  as  a  dangerous  person  sus- 
pected to  be  insane,  such  cause  of  commitment  being  plainly 
expressed  in  the  warrant;  the  person  so  committed  shall  not 
be  bailed,  except  by  two  justices  of  the  peace,  one  wherectf 
shall  be  the  justice  who  has  issued  such  warrant;  or  by  the 
Court  of  General  Quarter  Sessions;  or  by  one  of  the  Judges 

(to)  Rex  V.  Liitie,  Russ.  ft  Ryan's  Cr.  Cas^  430. 
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of  the  Courts  in  Westminster  Hall;  or  by  the  Lord  Chan- 
cellor.  Lord  Keeper,  or  Commissioners  of  the  Great  SeaL" 

It  was  held  that  a  warrant  of  commitment  by  one  justice 
of  the  peace  under  that  section  of  the  act,  stating  that ''  A. 
had  been  discovered  and  apprehended  under  circumstances 
that  denoted  a  derangement  of  mind,  and  a  purpose  of  com- 
mitting a  crime  (that  is  to  say,  an  assault  and  breach  of  the 
peace)  for  which,  if  committed,  he  would  be  liable  to  be 
indicted,  and  that  it  appeared  to  the  justice  that  he  ought 
to  issue  a  warrant  for  committing  him  as  a  dangerous  person 
suspected  to  be  insane/*  sufficiently  expressed  the  cause  of 
commitment,  within  the  meaning  of  the  statute  (a?).  Lord 
Tenterden,  C.  J.  said,  that  the  object  of  that  clause  of  the 
statute  was,  to  prevent  the  commission  of  crimes  by  insane 
persons,  and  to  afford  due  protection  to  the  public,  by  pro* 
viding  for  the  safe  custody  of  those,  who,  by  their  conduct, 
may  be  reasonably  suspected  to  be  insane,  and  therefore 
dangerous  persons  (y). 

By  statute  9  Geo.  4,  c  40,  s.  55,  it  is  enacted — "  That  if 
any  person  while  imprisoned  in  England,  under  any  sentence 
of  imprisonment  or  transportation,  shall  become  insane,  and 
it  shall  be  duly  certified  by  two  physicians  or  surgeons,  that 
such  person  is  insane,  it  shall  be  lawful  for  one  of  his  Majes-* 
ty*s  principal  Secretaries  of  State  to  direct,  by  warrant  under 
his  hand,  that  such  person  shall  be  removed  to  such  county 
lunatic  asylum,  or  other  proper  receptacle  for  insane  persons, 
as  his  Majesty's  said  principal  Secretary  of  State  may  jadge 
proper  and  appoint;  and  every  such  person  so  removed,  shall 
remain  under  confinement  in  such  county  lunatic  asylum,  or 
other  proper  receptacle  as  aforesaid,  or  in  any  other  coun* 
ty  lunatic  asylum,  or  other  proper  receptacle,  to  which  such 
person  may  be  removed  by  any  like  order,  until  it  shall  be 
duly  certified  to  one  of  his  Majesty's  principal  Secreta* 
ries  of  State,  by  two  physicians  or  surgeons,  that  such  per« 
son  has  become  of  sound  mind ;  whereupon  his  Majesty^s  said 
Secretary  of  State  is  authorized,  if  such  person  shall  still 

(x)  Ex  parte  Gourlay,  1  Mann.    699,  where  the  form  of  the  warrant 
ft  Ryl.  619;  S.  C.  7  B.  &  C.  669.    is  stated. 
See  JJurn's  Ju8t»  by  Chitty,  Vol.  8  p.        (y)  cV.  C.  1  Mann.  &  Ryl.  624. 
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femain  subject  to  be  continued  in  custody,  to  issue  his 
warrant  to  the  keeper  or  other  person  having  the  care  of 
any  such  county  lunatic  asylum,  or  other  proper  receptacle 
as  aforesaid,  directing  that  such  person  shall  be  removed 
back  from  thence  to  the  prison  or  other  place  of  confine* 
ment,  from  whence  he  shall  have  been  taken;  or,  if  the  period 
of  imprisonment  or  custody  of  such  person  shall  have  ex- 
pired, that  he  shall  be  discharged." 

A  person  who  loses  his  memory  by  sickness,  infirmity,  or 
accident,  and  kills  himself,  is  not  considered  in  law  Kfelo  de 
se  (z).  But  if  a  lunatic  in  a  lucid  interval  kills  himself,  he 
is  sifelo  de  se  (a).  So,  if  a  man  gives  himself  a  mortal  stroke 
while  he  is  non  compos^  and  recovers  his  understanding,  and 
then  dies,  he  is  not  felo  de  se;  for,  though  the  death  com- 
pletes the  homicide,  the  act  must  be  that  which  makes  the 
ofience.  But  it  is  not  every  melancholy  or  hypocondriacal 
distemper  that  denominates  a  man  nan  compos,  for  there  are 
few  who  commit  this  ofience  but  are  under  such  infirmities; 
but  it  must  be  such  an  alienation  of  mind  as  renders  them 
madmen,  or  frantic,  or  destitute  of  the  use  of  reason  (6). 


SECTION  11. 


Of  Criminal  Offences  and  Misdemeanors  committed  against 
Lunatics;  and  the  Provisions  of  the  Legislature  as  to  the 
Confinement  and  Treatment  of  insane  Persons, 

A  NON  compos  is  not  only  excused  in  the  commission  of 
criminal  offences,  but  is  entitled  to  the  protection  of  the 
law  against  injuries  from  the  hands  of  others,  and  es- 
pecially those  of  a  nature  to  which  his  mental  incapacity 
peculiarly  exposes  him.  Thus,  upon  a  representation  that  a 
lady  who  was  too  weak  and  infirm  to  be  brought  into  Court, 
was  in  the  hands  of  improper  persons,  who  were  using 
artifices  to  obtain  from  her  the  execution  of  a  will,  when 

(s)  3  Inst  54.  cide  being  evidence  of  insanity,  see 

(a)  Hale's  P.  C.  412.  ante,  57-^9. 

{b)  Ibid.      As  to  the  act  of  sui- 
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her  fitate  of  mind  rendered  her  incapable  of  making  a  le* 
gal  testament — a  rule  was  made  to  shew  cause  why  an  infor- 
mation should  not  be  exhibited  against  them  for  the  misde* 
meanors  charged  in  the  affidavits^  and  certain  medical  and 
other  persons  were  directed  to  have  continual  access  to  hen 
She  died,  howeveri  the  next  day  (c)« 

In  another  case,  an  information  was  laid  in  the  King's 
Bench  against  a  physician,  for  assaulting  and  beating  an 
alderman  on  the  ground  of  his  being  a  lunatic,  and  for 
imprisoning  him  until  he  procured  him  to  execute  a  \eU 
ter  of  attorney  to  his  wife,  under  colour  of  which  he  dis- 
posed of  1000/.  apparently  to  his  own  use.  It  appeared, 
moreover,  that  the  physician  had  debauched  the  lunatic's 
^ife,  handcuffed  the  husband,  given  him  strong  medicine  in 
the  night,  and  carried  him  out  at  one  or  two  o'clock  in  the 
morning  bareheaded,  when  it  rained.  The  physician  was 
sentenced  to  stand  in  the  pillory,  to  be  sent  to  the  House  of 
Correction  in  Southwark^  to  be  whipped  naked  and  to  b# 
:kept  to  hard  labour  there  for  a  year,  to  pay  a  fine  of  600/., 
and  to  find  sureties  for  his  good  behaviour  during  life  (d).  , 

The  state  of  houses  kept  for  the  reception  of  lunatics 
attracted  the  attention  of  the  Legislature  many  years  ago, 
when  a  committee  was  appointed  by  the  House  of  Commons 
to  inquire  into  the  state  of  such  houses.  The  attention  of 
the  committee  appears  on  that  occasion  to  have  been  directed 
to  two  points: — First ,  the  manner  of  admitting  persons  into 
the  houses  then  kept  for  the  reception  of  lunatics.  And 
secondly y  the  treatment  of  them,  during  their  confinement. 
The  committee,  in  the  course  of  their  inquiries,  and  on  the 
examination  of  witnesses,  detected  many  flagrant  abuses,  and 
came  to  the  resolution  that,  at  that  time,  the  state  of  mad«> 
houses  in  this  kingdom  required  the  interposition  of  the 
Legislature;  and  leave  was  given  to  bring  in  a  bill  for  the 
regulation  of  private  madhouses  (e). 

The  statute  14  Geo.  3,  c.  49,  was  imssed  for  regulating 
madhouses,  which  contained  provisions  as  to  granting  li- 
cences for  keeping  them,  the  visitation  of  them,  the  ad^ 

(c)  Rex  V.  Wright,  Burr.  1099.  (e)    Commons'  Journal   1763, 

Id)  Regma  v.  Dr.  FeUowg,  Fortei.    Vol.  29,  pp.  486-^89* 
166. 
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mission  of  patients  into  them,  and  other  matters.  And 
by  the  1st  section  of  that  act,  any  person  confining  in  any 
house  kept  for  the  reception  of  lunatics  more  than  one  lu- 
natic at  one  time  (except  such  as  were  committed  by  the 
Lord  Chancellor)  without  the  licence  required  by  the  act, 
incurred  a  penalty  of  500/.  By  the  3rd  section  of  that  act, 
the  President  and  Fellows  of  the  College  of  Physicians  in 
London  were  directed  to  elect  annually  five  Fellows  of  the 
College  to  be  commissioners  for  granting  licences  within  the 
cities  of  London  and  Westminster,  within  seven  miles  there- 
of, and  within  the  county  of  Middlesex,  for  the  year  en« 
suing. 

'  In  an  action  of  debt,  in  the  name  of  the  treasurer  of 
the  College  of  Physicians  to  recover  a  penalty  of  500/.,  im- 
posed by  that  act  for  confining,  in  a  house  kept  for  the  re- 
ception of  lunatics,  more  than  one  lunatic  at  one  time,  with- 
out having  a  licence  for  that  purpose — it  was  held,  that  a 
party  who  acted  as  mistress  of  a  house  where  several  female 
lunatics  were  kept,  although  she  had  not  any  interest  in 
the  house,  but  was  merely  put  in  to  manage  it,  came  with- 
in the  act,  and  was  liable  to  the  penalty  (/). 

In  the  years  1815  and  1 8 16  extensive  inquiries  were  made 
by  a  committee  of  the  House  of  Commons  appointed  to  con-* 
sider  of  provision  being  made  for  the  better  regulation  of 
madhouses  in  England,  before  whom  much  important  evi- 
dence and  information  were  given.  In  the  course  of  their 
investigations,  such  atrocities  and  abuses  in  the  treatment  of 
(he  unfortunate  persons  confined  in  such  houses  were  de- 
tected and  brought  to  light  as  would  be  disgraceful  to  the 
annals  of  any  country,  and  are  a  foul  blot  on  the  history  of 
a  nation  whose  inhabitants  boast  of  superior  claims  to  the 
character  for  humanity  and  civilization  {g\ 

The  committee  resolved,  that  some  new  provision  of  law 
was  indispensably  necessary  for  insuring  better  care  being 
taken  of  insane  persons,  both  in  England  and  Ireland,  than 
they  had  before  experienced,  as  the  inquiries  of  the  com- 
mittee had  convinced  them,  that  there  were  not  in  the  coun- 

(/)  Budd  ▼.  FoMm,  3  Campb.  in  the  Kdinbui^h  Review,  Vol.  28, 
N.  P.  C.  404.  p.  432—474. 

{g)  See  an  article  on  this  subject 
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try  a  set  of  beings  more  immediately  requiring  the  protec- 
tion of  the  Legislature  than  the  persons  in  this  state,  a  very 
large  proportion  of  whom  were  entirely  neglected  by  their 
relations  and  friends. 

The  committee  called  the  attention  of  the  House  to  the 
following  abuses  in  the  management  of  the  houses  kept  for 
the  reception  of  lunatics: — 

Firstf  The  keepers  of  such  houses  received  a  much 
greater  number  of  persons  for  confinement  than  such  houses 
were  calculated  to  accommodate,  which  were  more  adapted 
for  the  imprisonment  than  the  cure  of  patients  (/i). 

Secondly,  The  insufficiency  of  the  number  of  keepers  in 
proportion  to  the  number  of  persons  intrusted  to  their  care, 
undoubtedly  leading  to  a  proportionably  greater  degree  of 
restraint  than  the  patients  would  otherwise  be  under. 

Thirdly i  The  mixing  patients  who  were  outrageous  with 
those  who  were  quiet  and  inofiensive;  and  those  who  were 
insensible  to  the  calls  of  nature,  with  others  who  were  clean- 

Fourthly  y  The  want  of  medical  assistance,  as  applied  to  the 
malady  for  which  the  persons  were  confined,  although 

{h)  Dr.  Latham  imputed  blame  to  obvious  to  common  senBe,  it  may  not 

the  relatives  of  the  unfortunate  peo-  perhaps  be  irrelevant  to  quote  the 

pie  in  shutttngthem  up  in  madhouses  opinion  of  an  eminent  philosopher, 

in  order  that  they  may  be  out  of  the  who  observed — "  It  is  a  question 

way,  and  said,  in  nine  cases  out  of  worthy  of  more  attention  than  has 

ten,  that  is  the  &ct,  and  that  little  yet  been  bestowed  upon  it  by  physi- 

attention  is  paid  on  the  part  of  their  cians,  whether  certain  kinds  of  insa- 

relatives  to  such  as  are  confined,  who,  nity  have  not  a  contagious  tendency, 

by  proper  treatment,  might  more  fire-  That  the  incoherent  ravings,  and  fran- 

quendy  be  relieved."    1  Rep.  1815,  tic  gestures  of  a  madman,  have  a  sin- 

p.  1 1 2.  Dr.  Powell  said,  "  The  man-  gularly  painiul  effect  in  unsettling  and 

agemeutofinsanity  requires  the  prac-  deranging  the  thoughts  of  others  I 

tice  of  separation,  according  to  the  have  more  than  once  experienced  in 

state  of  the  disease,  which  was  never  myself;  nor  have  I  ever  looked  upon 

done  in  this  oountiy.    Insane  houses  this  most  afflicting  of  all  spectacles, 

are  places  which  seem  rather  intend-  without  a  strong  impression  of  the 

ed  for  the  confinement  and  impri-  danger  to  which  I  should  be  exposed, 

■onment  of  lunatics,  but  not  one  of  if  I  were  to  witness  it  daily."  VoL  3, 

them  seems  fully  calculated  for  the  Stew.  Phil,  of  the  Human  Mind,  p« 

cure  of  them."  1  Rep.  1815,  p.  76.  207. 

(i)    In  support  of  a  position  so 
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it  appeared  by  the  most  satisfactory  evidence  of  medical  men 
tbaty  where  the  mental  faculties  are  only  partially  afiected, 
which  is  the  case  in  seven-eighths  of  the  cases^  medical  as* 
sistance  is  of  the  highest  importance. 

Fifthly f  The  restraint  of  persons  much  beyond  what  was 
necessary^  certainly  retarding  recovery,  even  beyond  what 
was  occasioned  by  the  crowded  state  of  the  houses. 

Sixthly 9  Detentions  of  persons,  the  state  of  whose  minds 
did  not  require  confinement. 

Seventhly  t  The  insufficiency  of  certificates  on  which  patients 
were  received  into  the  madhouses,  and  the  defective  visita- 
tion of  private  madhouses,  under  the  provisions  of  the  14 
Geo.  3,  c.  49  (JEr). 

In  the  year  1827,  a  select  committee  of  the  House  of  Com- 
mons was  appointed,  to  inquire  into  the  state  of  the  pauper 
lunatics  in  the  county  of  Middlesex ;  to  consider  the  proprie- 
ty of  extending  the  ^provisions  of  the  14  Geo.  3,  c.  49,  to 
pauper  lunatics ;  and  of  the  consolidation  of  all  acts  relative 
to  lunatics  and  lunatic  asylums,  and  of  making  further  pro- 
visions relative  thereto  (/)• 

In  1828,  two  bills  were  introduced  (m),  the  one  to  regulate 
the  care  and  treatment  of  insane  persons;  and  the  other  to 
consoUdate  the  laws  relating  to  the  erection,  maintenance, 
and  regulation  of  county  lunatic  asylums,  and  to  the  care 
and  maintenance  of  lunatics,  being  paupers,  or  criminals,  in 
England  (n)» 

The  statute  9  Geo.  4,  c.  41  (o),  has  repealed  the  14  Geo. 

(k)  See  Report  from  the  Committee  672,  1 1 83—5. 

of  the  House  of  Commons  on  Mad-  (n)  See  Minutes  of  Evidence  taken 

houses  in  England,  ordered  by  the  before  the  select  Committee  of  the 

House  of  Commons  to  be  printed.  House  of  Lords,  to  whom  the  above 

llJuly,  1815;  Three  Report's  of  Mi-  bills  were  referred,    ordered  to  be 

nutes  of  Evidence,  25th  May,  1815;  printed,  Ist  May,  1828. 

2nd  June,  1815;  12th  June,  1815;  (o)  This  statute  was  made  for  the 

First,  Second  and  Third  Reports  in  term  of  three  years  only;  and  was 

1816,  ordered  to  be  printed,    18th  amended  by  stat.  10  Geo.  4,  c,  ^8; 

May,  1819.  but,  by  a  bill  now  before  Parliament, 

(I)    See   Report  ordered,  by  the  the  most  material  provisions  contain- 

House  of  Commons,  to  be  printed,  ed  in  them  are  proposed  to  be  re- 

29th  June,  1 827.  enacted,  and  will  be  found  in  the  Ap- 

(m)  See  Debate  in  the  Commons,  pendix,  if  it  be  pamed. 
1828;  Mirrour  of  Pari.  p.  265,  269, 
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3,  c«  49 ;  and,  by  the  second  section  of  the  former  act^  it  was 
enacted,  that  it  should  be  lawful  for  the  principal  Secretary 
of  State /or  the  Home  Department^  for  the  time  being,  an^ 
nually  to  appoint  not  less  than  fifteen  personi  to  be  commis^t 
sioners,  during  the  space  of  one  year,  for  licensing  and  visit- 
ing all  houses  within  the  cities  of  London  and  Westminster, 
and  within  seven  miles  thereof,  and  within  the  county  of 
Middlesex,  for  the  reception  of  two  or  more  insane  persons, 
of  which  commissioners,  Jive  at  least  should  be  physicians; 
and  such  commissioners  were  empowered  to  grant  licences, 
if  they  should  think  fit,  in  the  manner  directed  by  the  act, 
for  persons  to  keep  houses  for  the  reception  of  two  or  more 
insane  persons,  within  the  cities  of  London  and  Westmin* 
ster,  and  within  seven  miles  of  the  same,  and  within  the  coun- 
ty of  Middlesex. 

.  In  all  other  places  the  justices  of  the  peace,  assembled 
in  General  Quarter  Sessions,  have  authority,  within  their 
respective  counties,  to  grant  licences,  if  they  think  fit,  to 
persons  for  keeping  houses  for  the  reception  of  insane  per* 
sons,  in  the  same  manner  as  the  aforesaid  commissioners 
within  their  jurisdiction  ( p)» 

The  act  provides  that  no  person,  not  being  a  parish  patient, 
shall  be  received  into  any  house  kept  for  the  reception  of  two 
or  more  insane  persons  without  a  certificate  directed  by  the 
act;  and  knowingly  and  wilfully  to  receive  any  insane  per-> 
son,  or  person  represented  or  alleged  to  be  insane,  to  be 
confined  in  any  such  house,  without  such  certificate  dated 
not  more  than  fourteen  days  previous  to  such  reception,  and 
not  making  a  minute  in  writing  of  certain  particulars  men* 
tioned  in  the  act,  is  made  a  misdemeanor  (q). 

Every  certificate,  upon  which  any  order  shall  be  given 
for  the  confinement  of  any  person,  (not  a  parish  patient), 
must  be  signed  by  two  medical  practitioners,  each  of  tiiem 
being  a  physician,  surgeon,  or  apothecary,  who  shall  have 
separately  visited  and  personally  examined  the  patient  to 
whom  it  relates;  and  such  certificate  must  state,  that  such 
insane  person  is  a  proper  person  to  be  confined,  and  the 

(p)  9  Geo.  4,  c.  41,  8.  10.  (y)  9  Geo.  4,  c.  4 J,  a  29. 
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day  on  which  he  was  examined;  and  also  the  Christian  and 
^inmame  and  place  of  abode  of  the  peisen  by  whose  di- 
rection or  authority  such  patient  was  examined;  and  the 
degree  of  relationship  or  other  connection  between  such 
person  and  the  insane  person ;  and  the  name,  age,  place  of 
residence,  former  occupation,  the  asylum,  if  any,  in  which 
such  patient  shall  have  been  confined;  and  whether  such 
person  has  been  found  lunatic  under  a  commission;  and 
any  person  who  shall  knowingly,  and  with  an  intention  to 
deceive,  sign  any  such  certificate  untruly,  setting  forth  any 
such  particulars  required  by  the  act,  shall  be  deemed  guilty 
of  a  ndsdemeafwr  (r)* 

Power  is  given  to  the  cpmmissioners  to  set  at  liberty  any 
persons  improperly  confined,  except  those  found  lunatic  by 
inquisition,  or  confined  under  the  authority  of  the  Secretary 
of  State  for  the  Hcmie  Department  («)• 

The  signing  a  certificate  of  insanity,  without  having  visited 
and  examined  the  party  to  whom  it  relates,  alone  consti* 
tutes  an  offisnce  within  the  SOth  section  of  the  statute  9 
Geo.  4,  c.  41 ;  and  it  is  not  necessary  to  show  that  there 
was  any  intention  to  deceive  (/)•  Thus,  in.  a  case  where 
an  indictment  was  preferred  by  the  Metropolitan  Commis- 
sioners  in  Liunacy,  against  a  medical  practitioner  for  a  mis- 
demeanor— in  having  **  knowingly ^  and  u>ith  an  intention  to 

(r)  0  Q%a,  4,  c.  41,  0.  30.  hesitate  even  to  say,  without  probity 

A  writer  on  insanity  observes —  and  moral  principles.  Now,  as  some- 

"  A  practical  reflection  is  obvious,  times  the  most  experienced  and  most 

and  must  have  been  felt  by  all  those  able  men  are  at  a  loss,  and  find  it 

who  are  somewhat  acquainted  with  iropossible  to  decide  whether  diere  is 

insanity ;  I  mean  the  aboIitiQii  of  a  insanity  or  not,  it  must  be  obviooi^ 

regulatioB,  which  invests  every  mem-  that  not  every  one  who  knows  how 

her  of  the  medical  profession  with  to  compose  some  prescriptions,  ought 

the  power  of  depriving  any  indivi-  to  be  trusted  with  the  privilege  to 

dual  of  his  liberty,  and  of  exposing  dispose  of  the  liberty  of  his  fellow* 

him  to  all  the  inconveniences  to  which  citiEens." — ^Dr.  Spurzheim  on  Insar 

insanity  is  subject  Few  medical  men  nity,  pp.  76,  77.    SeeWoolridi  on 

pay  attention  to  that  branch  of  the  Certificates,  p.  356,  357,  and  note, 

art.    Moreover,  in  any  profession,  («)  9  Gea  4,  c.  41,  s.  37. 

there  are  individuals  without  a  suf-  .  {t)  Rex  v.  Jones^  2  Bam.  &  Adolp. 

ficient  degree  of  skill;    I  will  not  p.  611. 
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deeeive^^  signed  a  certificate^  upon  which  an  order  had 
been  given  for  the  confinement  of  a  person  in  a  house  kept 
for  the  reception  of  insane  persons,  without  having  visited 
and  personally  examined  the  individual,  contrary  to  the  pro- 
visions of  the  above  act — at  the  trial  before  Lord  Tenter- 
deny  C.  J.  previously  to  Michaelmas  term,  l&'iO,  it  appeared 
that  the  defendant  had  not  himself  seen  the  patient  for  a  con- 
siderable time  before  the  certificate  was  signed,  but  that  his 
partner  visited  and  examined  her,  and  thereupon  signed  a 
certificate  containing  the  various  statements  required  by 
the  act,  and  sent  it  to  the  defendant,  who  added  his  signa- 
ture. The  jury  negatived  any  intention  to  deceive,  but 
found  the  defendant  guilty,  subject  to  the  opinion  of  the 
Court,  upon  a  special  case,  as  to  the  validity  of  the  in- 
dictment— It  was  held,  that  the  averment  of  intention  was 
surplusage,  and  that  such  unnecessary  matter  might  be  re-  ' 
jected,  as  well  in  an  indictment  on  a  penal  statute  as  at 
common  law(w).  The  defendant  on  a  subsequent  day.waa 
sentenced  by  the  Court  to  pay  a  fine  of  9QL  to  the  King» 
and  to  be  imprisoned  until  it  was  paid  (a?). 

By  statute  9  Geo.  4,  c.  41 ,  s.  40,  it  is  provided,  **  That  no 
person  shall  receive  into  his  exclusive  care  and  maintenance, 
except  he  be  a  relative,  or  a  committee  appointed  by  the 
Lord  Chancellor,  under  pain  of  being  deemed  guilty  of  a 
misdemeanor,  any  one  insane  person  without  first  having 
an  order  and  certificate  signed  by  two  medical  practitioners, 
as  is  required  on  the  admission  of  any  insane  person  into 
a  licensed  house.** 

The  first  prosecution  instituted  by  the  Metropolitan  * 
Commissioners,  under  the  above  act,  was  an  indictment 
against  a  person  for  having  received  into  his  care  an  insane 
person  without  first  having  an  order  and  certificate  signed 
by  two  medical  practitioners  of  the  state  of  mind  of  the 
patient.  The  defendant  had  pleaded  not  guilty;  and,  on 
his  being  brought  up  for  judgment,  the  Attomey-Greneral 
said  the  prosecution  was  founded  on  an  act  which  had  been 
passed  by  the  Legislature  with  the  view  of  protecting  those 

(tr)  Rex  Y.Joneg,  2  Barn.  &  Adolph.  611.  {x)  S.  C.  11th  June,  1831. 


AOAINST  LUNATICS.  ,    4f81 

who  were  afflicted  with  insanity,  from  the  violence  or  other 
improper  treatment  of  persons  to  whose  care  they  were  con- 
signed, and  also  from  the  interference  of  malice,  and  to 
secure  for  them,  as  far  as  might  be  practicable,  the  common 
rights  of  mankind*  The  Commissioners  had  thought  it 
their  duty  to  bring  it  into  public  discussion,  in  order  that 
it  might  be  generally  known,  that  cases  of  this  description 
would  be  prosecuted,  and  the  parties  subjected  to  severe 
punishment.  The  Commissioners  had  investigated  the  cir- 
cumstances of  the  case,  and  had  satisfied  themselves  that 
the  defendant  had  not  wilfully  violated  the  provisions  of  the 
act  of  Parliament:  and  they  had  also  reason  to  believe,  that 
the  person  who  had  caused  the  commitment  to  be  made 
had  not  been  actuated  by  any  improper  motive.  The  Com- 
missioners, therefore,  felt  that  they  were  not  called  on,  in  the 
discharge  of  their  duty  to  the  public,  to  inflict  upon  the  de- 
fendant more  than  a  nominal  punishment;  at  the  same  time, 
they  wished  to  have  it  publicly  stated  that  they  were  de- 
termined to  execute  the  provisions  of  the  act  of  Parliament 

in  the  most  rigorous  manner Mr.  Justice  Bayley  observed, 

that  the  new  regulation  was  a  most  beneficial  one :  and  if 
after  the  public  notice  that  had  been  taken  of  this  case,  any 
person  should  be  found  offending,  the  Court  would  feel  it 
its  duty  to  treat  the  offence  as  a  very  serious  one.  The  de- 
fendant was  discharged  on  entering  into  his  own  recogni- 
zance in  the  sum  of  SOO/.  to  appear  to  receive  judgment 
when  called  on  (y). 

In  another  case  an  indictment  was  preferred  by  the  Me- 
tropolitan Commissioners  in  lunacy  against  a  medical  man 
for  having  received  into  his  exclusive  care,  a  gentleman 
(who  was  afflicted  with  insanity  in  December  preceding) 
without  having  obtained  the  certificate  required  by  the 
40th  section  of  the  above  act.  It  appeared  that  th^  gen- 
tleman had  been  previously  visited  by  a  physician,  and  the 
defendant  having  called  on  his  £unily,  they  were  induced  to 
allow  him  to  go  to  the  defendant's  house  at  Brompton,  where 
he  remained  for  a  few  days,  his  wife,  mother,  and  sister  hav- 

(y)  Rex  V.  Sharpies^  Court  of  King's  Bench,  26th  Nov.  1829. 
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ing  access  to  him,  and  a  female  servant  of  bis  own  being  in 
attendance  upon  him.  He  was  taken  away  by  bis  sister  on 
the  10th  of  December,  and,  while  at  his  niother*s  house, 
committed  suicide. 

The  counsel  for  the  defendant  contended,  that  this  was 
not  a  case  contemplated  by  the  act  of  Parliament,  which 
had  been  framed  with  the  benevolent  intention  of  protect- 
ing persons  whose  reason  had  deserted  them,  from  the  de- 
signs of  those  who,  from  interested  motives,  might  desire  to 
get  them  into  their  custody.  The  gentleman  had  been  re- 
ceived into  the  defendant's  house  at  the  request  of  his 
family,  but  he  was  not  in  the  defendant's  exclusive  care. 
He  was'  under  no  duress,  no  restraint  in  the  defendant's 
house ;  on  the  contrary,  his  own  servant  was  in  attendance 
upon  him,  and  his  family,  his  wife,  mother,  and  sister  visited 
him,  and  the  latter  actually  took  him  away,  and  it  was 
therefore  submitted,  that  the  case  did  not  come  within  either 
the  letter  or  the  spirit  of  the  act  of  Parliament. 

Lord  Tenierden,  C.  J.,  left  it  to  the  jury  to  say,  upon  the 
evidence,  whether  the  party  had  been  received  into  the  de- 
fendants exclusive  care  and  maintenance,  telling  them,  that 
if  they  thought  he  had  not,  they  must  acquit  the  defendant. 
The  jury  having  deliberated,  and  there  appearing  to  be  but 
little  probability  of  their  speedily  agreeing,  on  the  sugges- 
tion of  the  Chief  Justice,  and  with  the  consent  of  the  prose- 
cutor's counsel,  a  juror  was  withdrawn  («)• 

By  9  Geo.  4,  c.41,  s.4S,  it  is  provided,  that  it  shall  be 
lawful  for  the  Lord  Chancellor,  or  other  persons  therein 
named,  if  they  shall  see  fit,  by  any  order  by  either  of  them, 
directed  to  the  said  commissioners,  or  to  any  other  person 
whom  they  shall  think  fit  to  appoint,  to  require  the  said 
commissioners,  or  other  persons  so  appointed,  to  visit  and 
examine  any  person  confined  as  insane,  who  shall  be  confin- 
ed in  the  care  of  any  relative  or  friend,  or  in  the  exclusive 
care  of  any  other  person,  and  to  make  a  report  to  the  Lord 
Chancellor,  &c.,  of  such  matters  as  in  such  case  they  shall 
be  directed  to  inquire  into. 

(2)  Rex  V.  Lucett,  24th  June,  1831. 
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In  a  case  where  a  petition  was  presented  to  the  Lord 
ChanceUor  praying  that  he  would^  in  pursuance  of  the 
powers  given  by  tliat  statute,  order  a  person  properly 
qualified  to  visit  the  petitioner,  and  report  whether  he  was 
or  was  not  in  a  sound  state  of  mind;  it  appeared  that  the 
petitioner  was  a  gentleman  of  property,  who  had,  about  two 
years  before,  been  removed  from  his  house  to  a  lunatic  asy- 
lum, where  he  then  remained,  and  that  no  commission  of 
lunacy  had  issued.     Lord  Chancellor  Brougham  said — The 
act  of  Parliament  on  which  the  application  was  founded, 
empowered  the  Lord  Chancellor,  the  Chief  Justices  of  the 
King's  Bench  and  Common  Pleas,  and  the  Secretary  of  State, 
to  direct  inquiries  in  such  a  case  as  this  was  represented  to 
be,  upon  application  being  made  to  them.    The  application 
might  be  by  private  letter,  in  a  conversation,  or  upon  affi- 
davit, if  they  should  think  fit  to  require  it;  but  there  was 
nothing  in  the  act  enabling  him  or  any  other  Judge  sitting 
as  a  Judge  in  open  Court,  to  hear  such  a  matter  before  him 
upon  petition.     The  circumstance  of  the  Secretary  of  State 
being  clothed  with  the  same  powers  as  the  other  persons 
he  had  named,  was  enough  to  show,  that  the  act  had  no  ju- 
dicial import,  and  that  the  authority  it  conferred  upon  him, 
was  merely  of  a  ministerial  nature.    The  petition  was  dis- 
missed with  costs,  which  were  ordered  to  be  paid  by  the 
party  who  had  been  the  means  of  putting  the  application 
first  in  motion.     His  Lordship  said,  all  he  should  do  upon 
any  other  application  would  be,  to  require  the  keepers  of 
the  asylum  to  explain  the  reasons  upon  which  they  acted 
in  detaining  the  gentleman  (a). 

Dr.  Conolly  observes,  that  "  in  making  regulations  for 
the  insane,  two  things  are  to  be  considered,  justice  and 
humanity  to  individuals,  and  a  regard  for  the  public  weU 
fare.  The  first  consideration  forbids  the  imposition  of 
any  restraint  which  is  not  in  any  case  absolutely  neces- 
sary; the  second  demands  certain  regulations,  compre* 
bending  provisions  for  the  secure  guarding  of  those  who 
are  in  any  sense  unfit  to  govern  their  own  movements,  and 

(a)  in  re  Knight,  31st  May,  1831. 
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an  effieient  superintendence  of  all  persons  whose  disordered 
state  of  mind  may  make  occasional  restraint  indispensable. 
The  existing  arrangements,  whilst  they  are  often  inconsist* 
ent  with  the  justice  and  humanity  due  to  individualsi  do  not 
always  provide  for  the  security  of  the  person  and  of  property; 
excess  of  rigour,  and  indiscriminate  plans  of  restraint  being 
productive,  in  many  cases » of  a  reluctance  to  interfere  where 
private  or  public  interest  requires  that  there  should  be  some 
interference.  Other  evils  arising  out  of  the  present  manner 
of  providing  for  lunatics,  are,  that  they  are  often  confided  to 
persons  who  are  unacquainted  with  bodily  and  mental  dis- 
orders, and  who  neglect  such  treatment  as  might  conduce 
to  recovery;  that  it  is  the  interest  of  such  persons  to  keep 
patients  under  their  care  who  ought  not  to  be  so  confined; 
that,  by  associating  lunatics  with  lunatics,  the  general  chances 
of  recovery  are  much  diminished;  that  the  constant  efficient 
superintendence  which  is  necessary  to  recovery,  is  not  pos- 
sible in  lunatic  houses  under  the  present  system;  and  that 
the  want  of  opportunities  of  studying  mental  diseases,  con* 
tributes  to  perpetuate  most  of  the  existing  evils  (6).  Every 
man  is  interested  in  this  subject ;  for  no  man  can  confidently 
reckon  on  the  continuance  of  his  perfect  reason.  Disease 
may  weaken,  accident  may  disturb,  anxiety  may  impair  it; 
and  if  every  departure  from  sound  mind  may  subject  the 
person  so  affected  to  an  indiscriminate  treatment,  including 
deprivation  of  property  and  personal  liberty,  no  man  can  be 
sure  that  he  may  not,  with  a  full  consciousness  of  his  suffer- 
ing, and  wrongs,  be  one  day  treated  as  if  all  sense  and  feel- 
ing were  in  him  destroyed  and  lost;  torn  from  his  family, 
from  his  home,  from  his  innocent  but  eccentric  pursuits,  and 
condenmed,  for  an  indefinite  period,  to  pass  his  melancholy 
days  among  the  idiotic  and  the  mad**  (c). 

The  object  of  this  work  being  to  point  out  the  existing 
law,  the  discussion  of  the  merits  or  expediency  of  any  parti- 
cular enactments  would  be  misplaced;  but  it  may  be  remark- 

(6)  See  Inquiry  concerning  the  In-    better  protection  and  care  of  the  in- 
dications of  Insanity  by  Dr.  Conolly,    sane, 
c.  11,  containing  suggestions  for  the        (c)  Id.  p.  8. 
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ed,  that  unless  the  provisions  of  the  Legislature  respecting 
the  treatment  of  the  insane  shall  in  future  be  more  strictly 
and  impartially  enforced  than  formerly^  by  those  to  whom 
their  execution  is  intrusted,  that  the  present  enactments  or 
any  others  will  be  altogether  ineffectual  for  preventing  the 
abuses  which  the  corrupt  passions  of  some  individuals 
will  lead  them  to  commit  unless  supermtended  and  con- 
trolled by  the  strong  hand  of  the  law.  The  committee  (^ 
the  House  of  Commons  appointed  to  investigate  this  subject 
gave  a  very  proper  admonition,  (to  which  it  is  hoped  that 
proper  attention  has  been,  or  will  be  paid),  in  the  follow- 
ing words.  "  Your  committee  are  persuaded,  that,  when 
the  extent  of  the  evil  pointed  out  in  this  report  shall  be  gen- 
erally known  (cf),  the  visiting  physicians  in  London  and  its 
neighbourhood,  will,  as  far  as  the  professional  calls  upon 
them  will  permit,  give  additional  attention  to  the  duty  they 
have  been  desirous  of  discharging,  and  that  the  Justices  of 
the  Peace  in  the  several  counties,  will  feel  it  to  be  their  duty 
to  watch  as  narrowly  as  circumstances  will  admit,  over  the 
conduct  of  the  keepers  of  these  houses,  and  the  treatment 
of  the  patients  in  them.  The  committee  trust  also,  that 
every  Magistrate  in  the  kingdom,  who  may  think  the  con- 
dition of  insane  persons  worthy  of  his  attention,  will  inform 
himself,  as  well  as  he  can,  respecting  abuses  of  the  nature 
alluded  to,  that  it  may  be  submitted  to  his  Majesty's  Se- 
cretary of  State  for  the  Home  Department,  whether  it  may 
be  fit  in  such  case,  that  a  prosecution  should  be  instituted, 
at  the  suit  of  his  Majesty's  Attorney-General*'  (e). 

It  should  be  observed  that,  by  stat.  9  Greo.  4,  c.  41,  s.  40, 
no  action,  or  indictment  can  be  brought  or  preferred  under 
that  act,  except  by  the  order  of  the  Metropolitan  Commis- 
sioners or  the  Justices  of  the  peace,  by  which  a  consider- 
able obstacle  is  created,  in  the  way  of  any  private  obscure 
individual  obtaining  any  redress,  particularly  when  it  is  con- 
sidered how  many  abuses  may  exist,  without  coming  to  the 
knowledge,  or  attracting  the  attention  of  the  Commi^rsioners 

(rf)  See  ante,  p.  475—477.  the  State  of  Madhouses,  llth  July, 

(e)  Report  from  the  Committee  on    1815,  p.  5. 
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or  Justices.  A  doubt  may  perhaps  be  entertained  whether 
the  object  of  the  Legislature  would  not  have  been  better 
secured  by  allowing  any  individuals,  if  competent,  who  had 
been  injured  by  a  violation  of  the  provisions  of  the  act,  to 
seek  redress  in  a  court  of  justice  without  being  obliged  to 
obtain  the  order  of  the  Commissioners  or  Justices,  and  by 
giving  to  the  latter  power  to  institute  proceedings  in  cases 
requiring  their  interference. 
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SECTION  III. 

Maintenance  of  Pauper  Lunatics. 

IDIOTS  and  lunatics,  being  paupers,  are  to  be  maintained 
at  the  expense  of  the  parish,  or  place  in  which  they  have 
a  legal  settlement,  if  their  parents  are  unable  to  support 
them  (/)• 

It  was  held,  that  the  provision  contained  in  the  statute 
17  Geo.  2,  c.  5,  s.  20,  (now  repealed)  related  to  vagrant 
lunatics  only,  who  are  strolling  up  and  down  the  country, 
and  did  not  extend  to  persons  who  are  of  rank  and  condi- 
tion in  the  world,  and  whose  relations  can  take  care  of 
them  properly  by  applying  to  the  Court  of  Chancery  (g). 

By  the  statute  5  Geo.  4,  c.  71,  s.  3,  (now  repealed)  two 
Justices  were  authorized  to  adjudge  the  place  of  settlement 
of  a  lunatic  confined  in  an  asylum,  and  to  make  an  order  on 
the  overseers  of  his  parish  for  payment  of  a  weekly  sum  for 
maintenance,  upon  which  it  was  held  that  an  order  for  the 
payment  to  the  treasurer  of  a  lunatic  asylum  of  a  gross  sum 
for  the  poet  maintenance,  &c.,  of  a  pauper  lunatic,  and  of  a 
certain  future  weekly  sum  was  bad  as  to  the  former  (A). 

(/)  Hard^t  case,  2  Salk.  427 ;  Do/-        (A)  Rex  v.  Matdden,  2  Mann.  & 

ton's  Justices,  31 1.  Ryl.  146 ;  ^.  C.  8  a  &  C.  78.     See 

ig)  Anon.  2  Atk.  52.    See  9  Geo.  9  Geo.  4,  c.  40,  s.  42,  pos^,  494. 
4,  c.  40,  s.  44. 
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By  statute  9  Geo.  4,  c.  40,  the  former  acts  for  the  erec- 
tion and  regulation  of  county  lunatic  asylums  were  repealed^ 
and  provisions  were  made  for  the  care  and  maintenance,  of 
pauper  and  criminal  lunatics  in  England  (i). 

Justices  may  discharge  a  parish  apprentice,  who  has  become 
nan  compos.  Where  a  boy,  who  had  been  put  out  as  a  parish 
apprentice,  after  three  years  service,  plainly  appeared  to  be 
an  idiot,  incapable  of  learning  his  trade,  the  Court  of  King's 
Bench  confirmed  an  order  of  sessions,  discharging  his  mas- 
ter of  him.  For  it  would  be  hard  upon  the  master  to  keep 
one  who  could  do  him  no  service,  and  the  parish,  in  the 
meantime,  go  free  (it). 

In  order  to  constitute  such  an  occupation  of  property  as 
to  make  it  rateable  to  the  poor,  it  is  necessary  not  only  that  the 
person  should  have  possession,  but  that  he  should  have  such  a 
controlanddominionoverthe subject,  as  implies  freedom  from 
any  paramount  occupation,  a  direct  interference  by  a  supe- 
rior with  his  domestic  arrangements  and  internal  manage- 
ment; such  as  a  farmer  enjoys  over  his  farm,  and  the  mas- 
ter of  a  &mily  over  his  house.  It  was  therefore  held,  that 
servants  attending  an  hospital  for  the  reception  of  lunatics, 
much  less  the  poor  wretches  who  are  the  objects  of  the 
charity,  are  not  such  occupiers  as  are  contemplated  by  the 
statute  43  Eliz.  c.  2  (/). 

By  Stat.  9  Geo.  4,  c.  40,  s.  29,  it  is  provided,  That  in 
all  future  rates,  taxes,  and  levies  to  be  made  for  any  parish 
in  which  any  land  purchased,  or  to  be  purchased  for  any 
county  lunatic  asylum,  shall  be  situate,  such  land,  and  any 
buildings  thereon,  shall  not  be  liable  to  any  higher  rates,  &c., 
than  the  same  was  at  the  time  of  such  purchase. 

(i)  See  the  Appendix,  where  this       (/)  Rex  v.  St.  Luke*s  HatpUal,  2 

act  is  inserted.  Burr.  1053 ;  1  Nolan's  Poor  Law«, 

(it)  Anon.  ISkinn.lH.    See  also  177. 
Mex  V.  CkarUs,  Burr.  S.  C.  706. 
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CHAPTER  XIII. 

OF  THE  DISQUALIFICATIONS  OF  LUNATICS  FOR  THE 
PERFORMANCE  OF  PUBLIC  DUTIES. 

X  HE  administration  of  public  afiairs,  and  the  performance 
of  duties  affecting  important  rights  and  interests  of  the  com- 
munity or  of  individuals,  being  the  most  sacred  trusts  which 
can  be  confided  in  man,  evidently  require  a  larger  portion  of 
understanding,  judgment,  and  self-government,  than  is  pos- 
sessed by  the  unfortunate  persons  who  are  the  subject  of  this 
work;  it  would,  therefore,  at  first  sight,  appear  almost  super- 
fluous to  point  out  their  incapacity  for  exercising  public  func- 
tions, which  imply  the  possession  of  greater,  abilities  than 
are  in  general  necessary  for  the  proper  management  of  pri- 
vate affairs ;  but  as  some  authorities  upon  the  subject  of 
such  disqualifications  are  to  be  found  in  our  legal  and  con- 
stitutional writers,  it  will  be  proper  to  notice  them. 

"When  a  monarch  of  this  country,  through  mental  inca- 
pacity, has  become  incapable  of  administering  the  executive 
power  with  which  he  is  intrusted,  the  constitutional  method 
of  providing  for  the  temporary  interruption  of  the  exercise 
of  the  royal  authority,  is  the  appointment  of  a  Regent  by 
the  two  Houses  of  Parliament  (a). 

On  the  illness  of  George  the  Third  being  reported  to 
Parliament,  a  select  committee,  consisting  of  twenty-one 
members,  was  appointed  by  each  House  to  examine  the  phy-f 
sicians  who  attended  him  during  his  illness,  touching  the 

(a)  In  the  year  1454,  a  Regent  Ages,  2  Vol.  401,  4to.  ed.;  3  Vol. 

was  appointed  on  account  of  the  de-  282,  8vo.  ed. ;  Ling.  Hist,  of  Engl, 

rangement  and  mental  imbecility  of  3  Vol.  474. 
Hen.  VI.      See    Hallum's    Middle 
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State  of  his  health,  and  to  report  such  examination  to  the 
House  (i).  After  the  examination  6f  the  King's  physicians, 
committees  were  in  like  manner  appouited  to  examine  and 
report  precedents  of  such  proceedings,  as  might  have  been 
had  in  the  case  of  the  personal  exercise  of  the  royal  autho- 
rity, being  prevented  or  interrupted  by  infancy,  sickness, 
infirmity,  or  otherwise,  with  a  view  to  provide  a.remedy  for 
the  same  (c).  When  the  insanity  of  George  the  Third  had 
been  established  by  medical  evidence,  it  was  reported  by 
the  committees  of  the  two  Houses  of  Parliament,  that,  for 
the  purpose  of  providing  for  the  exercise  of  the  royal  au- 
thority during  the  continuance  of  his  Majesty's  illness,  in 
such  manner  and  to  such  extent  as  the  circumstances  and 
the  urgent  concerns  of  the  nation  required,  it  was  expedient 
that  His  Royal  Highness  the  Prince  of  Wales,  being  resi- 
dent within  the  realm,  should  be  empowered  to  exercise 
and  administer  the  royal  authority,  according  to  the  laws 
and  constitution  of  the  United  Kingdom,  in  die  name  and 
on  the  behalf  of  his  Majesty,  and  under  the  style  and  title 
of  Regent  of  the  kingdom,  and  to  use,  execute,  and  perfomit 
in  the  name  and  on  the  behalf  of  his  Majesty,  all  autho- 
rities, prerogative  acts  of  government,  and  administration  of 
the  same,  which  belong  to  the  King  of  this  realm,  to  use, 
execute  and  perform,  according  to  the  laws  thereof  (d).  A 
Regent  was  afterwards  appointed  during  the  incapacity  of 
George  the  Third  {e). 

Persons  deaf  and  dumb,  or  blind,  or  idiots,  or  madmen, 
are  disqualified  for  being  chosen  members  of  Parliament  (y*), 
but  lunatics  in  lucid  intervals  are  eligible,  for  the  lunacy  may 
never  return;  but  if  it  should,  and  be  duly  reported  to  the 

(6)  Lords'  and  Commons'  Jour-  sickness,  &c.    are   reported  in  the 

nals,  8th  Dec.  1788.  Lords*   Journals,    17di  Dec.  1768; 

(c)    Lords'  Journals,    12th  Dec.  Commons' Journals,  12th  Dec.  1788* 
1788;  and  Commoi}s' Journals,  lOih        {e)  See  statutes  51  Geo.  3,  c.  1; 

Dec.  1788.  52  Geo.  3,  c.  6,  7,  8.    Parliamentary 

{d)  Lords'  Journals,  4th  Jan.  1811;  Debates,  1788  &  1789,  March,  1810; 

Commons*  Journals,  2nd  Jan.  1811.  Vol.   18,   Cobbett's   Pari.  Debates. 

Tl)e  precedents  of  proceedings    in  See  1  Will.  4,  c.  2. 
cases  where  the  exercise  of  the ^royal        (/)    1   Whitlock's  notes  on   the 

authority,   has  been   prevented   by  King's  writ,  461. 
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HoufiCi  there  is  a  precedent  for  declaring  such  lunatic's  seat 
vacant  (g). 

When  a  member  of  the  House  of  Commons  becomes  in* 
sanOi  the  practice  of  Parliament  is  not  to  discbarge  a  nsem- 
ber  from  his  servicei  on  account  of  his  being  afflicted  with  a 
curable  disease,  but  the  House  appears  uniformly  to  have 
inquired  into  the  nature  of  the  alleged  malady,  and  to  have 
granted  or  refused  a  new  writ,  according  as  there  seemed  to 
be  a  permanent  or  temporary  incapacity  in  the  member  pre* 
viously  returned  (A). 

On  the  petition  of  three  of  the  registered  freeholders  of 
the  county  of  Wexford,  on  behalf  of  themselves  and  other 
freeholders  setting  forth  the  election  of  two  members  to  re- 
present the  county  in  Parliament,  and  that  they  afterwards 
took  their  seats,  and  that  one  of  such  members,  in  some  time 
after  such  election  and  return,  became  afflicted  with  a  men* 
tal  malady,  and  that  a  commission  of  lunacy  had  been  is* 
sued,  under  which  such  member  had  been  found  a  lunatic, 
and  that,  in  consequence  of  such  event,  the  petitioners  sub- 
mitted to  the  House,  that  the  said  county  of  Wexford  ceased 
to  be  represented  in  Parliament,  because,  by  the  laws  and 
constitution  of  the  United  Kingdom,  it  was  established  that 
there  should  be  two  knights  to  represent  such  county,  of 
which  valuable  privilege  it  was  in  fact  deprived  by  the 
confirmed  insanity  of  such  member,  and  praying  the  House 
would  order  a  new  election  to  be  had  to  fill  the  seat  of  such 
member;  and,  for  that  purpose,  that  a  new  writ  might  be  is- 
sued to  the  Sherifi^,  commanding  him  to  return  a  knight  to 
represent  the  petitioners  and  such  county  in  Parliament,  in 
the  place  of  the  insane  member.  It  was  ordered  to  be  re- 
ferred to  the  committee  of  privileges  to  examine  the  subject 
matter  of  the  petition,  and  that  they  should  report  the  same 
with  their  observations  thereupon  to  the  House  (f). 

The  committee  reported,  that  the  fact  of  the  member's 
lunacy  having  been  established  by  the  production  of  an  in- 

($r)   D'Ewes*  Journal,  126.    See  mons,  April    2nd,   1811,   and  Ap- 

Male  on  Elections,  p.  34;  1  Roe  on  pendix  thereto,  p.  687. 
Elections,  113.  (<)  Journals  of  the  House  of  G>m- 

(h)  See  Journals  of  House  of  Com-  mons,  2nd  April,  181 1,  p.  226. 
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« 

quisition  of  a  jury  taken  upon  a  commission  of  lunacy  under 
the  Great  Seal  of  Ireland,  they  had  proceeded  to  inquire 
into  the  allegation  of  the  petitioners;  that  there  was  not  the 
slightest  hope  that  he  would  recover;  and,  having  examined 
the  medical  attendantsy  and  the  keeper  of  the  house  in  which 
the  member  was  confined,  they  were  of  opinion  that  the 
member's  malady,  though  severe  and  aggravated  by  its  long 
continuance,  could  not  at  present  be  considered  incurable* 
That  the  committee  had  endeavoured  in  the  next  place,  to 
ascertain  what  had  been  the  law  and  practice  of  Parliament 
in  similar  cases.  In  the  course  of  such  investigation  the 
committee  had  been  unable  to  discover  any  sufficient  au- 
thority for  discharging  a  member  from  his  service  in  Par- 
liament, on  account  of  his  being  afflicted  with  a  curable 
disease.  It  is  true,  that  the  writs  issued  by  Edward  the 
First,  in  the  twenty-eighth  year  of  his  reign,  direct  the  She« 
rifis  to  summon  those  who  had  been  elected  for  die  Par- 
liament holden  in  the  preceding  Easter,  and  in  all  cates, 
where  the  persons  so  elected  should  be  prevented  by  death 
or  infirmity  from  attending,  to  elect  others  in  their  room« 
It  is  also  stated  in  Brooke's  Abr.  (j),  that  similar  writs  were 
issued  in  the  38th  year  of  Henry  the  8th,  without  making 
any  distinction  between  illness  curable  and  inciunble :  but 
it  must  be  recollected,  that  at  those  periods  the  session  of 
Parliament  was  usually  of  so  limited  a  duration,  that  it 
might  reasonably  be  presumed  that  any  severe  illness,  how* 
ever  short,  would  incapacitate  a  member  from  attending. 
In  subsequent  cases,  the  House  appears  uniformly  to  have 
inquired  into  the  nature  of  the  alleged  malady;  and  to  have 
granted  or  refused  a  new  writ,  according  as  there  seemed 
to  be  a  permanent  or  temporary  incapacity  in  the  member 
previously  returned  (k). 

Idiots  and  lunatics  are  incapable  of  voting  for  members 
of  Parliament,  although  they  possess  the  other  necessary 
qualifications,  but,  if  during  a  lucid  interval  a  voter  be  ca- 
pable of  declaring  his  vote,  and  repeating  the  oaths  which 

(j)  Tit.  Pari.  s.  7. 
(A:)  Journals  of  the  Uouite  of  CommonSi  2nd  April,  1811,  p.  687. 
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may  be  required  of  hmi,  his  vote  ought  not  to  be  re- 
jected (*). 

If  a  beneficed  clergyman  becomes  of  unsound  mind,  and 
incapable  of  performing  his  parochial  duties,  his  living  is 
not  vacated^  but  the  bishop  of  the  diocese  will  provide  for 
the  service  of  the  church  by  appointing  a  curate  who  will 
be  paid  out  of  the  profits  of  the  Kving,  and  sequestrators 
win  be  chosen  for  collecting  the  tithes  during  the  incapacity 
of  the  incumbent.  Sequestration  is  usually  granted  by  the 
bishop  to  the  churchwardens  of  the  parish,  who  enter  into  a 
bond  for  recovering  the  tithes  and  accounting  for  them  (/)• 
Sequestrators  cannot  maintain  an  action  for  tithes  in  their 
own  mune  in  the  temporal  courts  {m),  but  may  recover  them 
in  the  spiritual  court,  and,  in  some  cases,  before  justices  of 
the  peace  (n).  The  living  of  a  lunatic  is  liable  to  seques- 
tration by  his  creditors,  as  in  other  cases  (o). 

It  seems  tiiat,  according  to  tiie  old  laws  of  die  church,  the 
bishop  of  the  diocese  might,  at  his  discretion,  appoint  any 
person,  having  ecclesiastical  cure  and  revenue,  to  discharge 
die  duties  of  the  living  of  a  lunatic  clergyman,  and  to  re- 
ceive and  account  for  the  titiies ;  and  that  the  same  person 
was  frequently  appointed  for  both  purposes.  In  the  reign 
of  Queen  Elizabeth,  in  a  case  where  the  Court  of  Wards 
had  committed  the  person  and  revenues  of  a  lunatic  in- 
cumbent to  a  layman,  who  was  his  near  relation,  on  their 
power  being  questioned  by  the  Archbishop,  it  was  resolved 
by  that  Court — '^  That  it  had  not  any  power  or  jurisdiction 
to  intermeddle  or  commit  tiie  spiritual  or  ecclesiastical 
livings  or  possessions,  of  any  spiritual  person  that  was  Amo- 
tic  or  non  compos  mentis;  but  that  the  same  vested  in  the 
ecclesiastical  magistrates,  to  appoint  and  dispose  as  for- 

{k)  See  Heywood*8  Law  of  £iec-  &  Young,  574. 
tions,  259,  2nd  ed.;  Orme's  Digest       (n)  Jolrns,  122;   4  Bum*8  EccL 

of  Election  Laws,  108.    See2WiU.  Law,  340,  8th  ed.;  53  Geo.  3,  c 

4,  c.  45,  ss.  19,  20, 26,  27.  127;  Ireland,  54  Geo.  3,  c.  68. 

(/)  Burn's  Eccl.  Law,  Vol.  3,  p.        (o)  14  Yes.  182.    As  to  the  mode 

339, 340;  Vol  4,  p.  3;  Watson's  CI  of  obtaining  a  sequestration,  see  2 

L.  309.  Bythewood's  Conv.  by  Jannan,  p. 

(m)  Berwick  v.  SwaiUon,  1  Eagle  285,  286,  b.  n.  {q). 
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merly  had  been  accustomed.  But  for  the  moveable  goods 
of  the  said  lunatic  incumbenti  and  his  temporal  possessions, 
the  court  would  further  consider  thereof^  and  give  such 
order  as  should  appertain,  &c." 

In  pursuance  of  that  declaration,  the  Archbishop  com- 
mitted the  administration  of  the  spiritual  revenues  of  the 
party  to  a  clergyman,  under  the  style  of  coadjutor;  and 
afterwards,  by  a  separate  instrument,  granted  the  custody  of 
the  lunatic  to  the  person  who  had  been  appointed  by  the 
Court  of  Wards.  The  coadjutor,  it  seems,  entered  into  a 
a  bond  for  rendering  a  faithful  account  to  the  ordinary,  or 
other  spiritual  judge  to  be  appointed  by  him  (/>)•  It  seems 
also,  that  if  a  bishop  become,  through  age  or  other  means, 
unfit  to  discharge  his  episcopal  office,  that  a  coadjutor  will 
be  appointed  to  assist  him  in  the  performance  of  the  du- 
ties (q).  It  appears  to  have  been  decided,  that  the  Arch- 
bishop, and  not  the  King,  was  entitled  to  the  custody  of  a 
lunatic  Dean  (r). 

A  non  compos  ought  not  to  sit  as  a  judge;  it  is  neverthe- 
less said,  that,  should  such  a  case  occur,  the  fines,  judgments, 
and  other  records  taken  before  him  would  be  good;  but  it 
is  otherwise  of  matters  mfait  which  might  be  avoided  by  a 
person  of  nonsane  memory  {s). 

A  non  compos  cannot  act  as  an  attorney  or  solicitor;  for, 
being  unable  to  manage  his  own  affairs,  he  will  not  be  per- 
mitted to  transact  the  business  of  others  (<)• 

And  as  a  non  compos  is  incapable  of  distinguishing  the 
rights  of  parties,  or  of  making  a  proper  award,  he  cannot  be 
an  arbitrator  {p), 

A  non  compos  cannot  be  guardian  of  another  person,  for 
one  who  cannot  govern  himself,  will  be  unable  to  manage 
another  or  his  concerns  (sd). 

In  receiving  evidence,  it  is  necessary  to  take  into  consi- 

(p)  Gibson's  Codex,  901-902;  See  s.  2. 
Watson's  a.  Law,  370;    Boreman       {t)  Britt.  c.  126. 
v.  Dickint,  3  Keble,  437.  (v)  Bryd.  58. 

(q)  Gibson's  Codex,  157.  (tc)  Co.  Litt.  88.  (b).    Ex  parte 

(r)  Pace's  case,  3  Dyer,  303  a.  Bridges,  H.  T.  1791;  2  FonbL  £q. 

(«)  Bryd.  65,  85;  Brooke's  Abr.  249,  n. 
258  (a) ;  Mirror  of  Justices,  chap.  2, 
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deration  the  capacity  of  the  witness  for  knowledge^  And  his 
opportunities  of  acquiring  it,  as  well  as  his  power  to  under- 
stand the  nature  and  obligation  of  an  oath  (j?).  It  is  obvious, 
that  the  testimony  of  those  persons  who  labour  under  diseases 
seated  in  the  mind,  are  liable  to  great,  and  often  insormount- 
able  suspicion.  Howerer  acute,  in  some  cases,  the  percep- 
tions and  memory  of  such  persons  may  be,  the  mistaken  infe- 
rences which  they  draw,  and  their  inability  to  commnnicate 
even  their  perceptions  without  this  admixture,  renders  all  at- 
tempts to  extract  truth  from  their  declarations  utterly  unavail- 
ing. Insane  persons*  idiots,  and  lunatics  under  the  influence 
of  their  malady,  are  utterly  incapable  of  giving  evidence  (y). 
But  lunatics  and  other  persons,  though  subject  to  temporary 
fits  of  insanity,  may  be  witnesses  in  their  lucid  intervals,  if 
they  have  sufficiently  recovered  their  understandings  (s). 
And  a  person  bom  deaf  and  dumb,  is  not  on  that  account 
incompetent,  but,  if  he  has  sufficient  understanding,  may 
give  evidence  by  signs,  with  the  assistance  of  an  interpre- 
ter (a).  A  witness  who  has  attested  an  instrument,  and  af- 
terwards become  insane,  will  be  considered  as  dead  during 
Iiis  incapacity,  and  proof  of  his  hand  writing  to  the  attesta- 
tion will  be  admissible  (&). 

It  does  not  appear  to  be  setded  whether  or  not  the  examin- 
ation of  a  pauper  respecting  the  place  ofhis  settlement,  ta- 
ken when  he  was  sane  by  two  justices,  can  be  given  in  evi- 
dence after  he  has  become  insane  to  prove  his  place  of  set- 
tlement. Thus,  in  a  case  where  a  pauper,  in  1 779,  was  ta- 
ken before  two  justices,  when  his  examination  as  to  the  place 
of  his  settlement  was  taken  upon  oath  before  such  justices, 
and  signed  by  him,  by  which  it  appeared  that  he  had  gain- 
ed a  settlement  by  hiring  and  servicct  but  was  not  removed 
until  five  years  afterwards,  when  he  had  become  insane  and 
continued  so  to  the  time  of  his  removal  and  of  hearing  of  the 

(x)  Grotiiu  de  jure  Belli  ac  Pads,  507. 

B.  2,  c.  13, 8.  2;  Swinb.on  Wills,  P.  (a)    Ru9t<m*s  cue,  Leach  Cr.  L. 

4,  8.  24,  9.  455.    See  1  PhillqM  on  Evidence,  p. 

(Sf)   Co.  litt  6.  (b.);  Com.  Dig.  18;  Peake  on  Ev.  127. 

Testmoigne  A.  (1).  (h)  BemeU  v.  Ta^,  9  Ve8.  381. 

(«)  Com.  Dig.  Ibid;  Bac.  Abr.  Ed.  See  3  Term  Rep.  721,  atUe,  285. 
(A);  2  Hale,  P.  C.  278;  Leach,  Cr.  L. 
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appeal— The  justices  received  the  examination  as  evidence, 
subject  to  the  opinion  of  the  Court  of  King's  Bench  as  to 
its  admissibility ;  and  the  Judges  of  that  Court  were  divided 
in  opinion  (c). 

The  depositions  taken  in  a  cause  of  such  of  the  witnesses 
as  are  unable  to  attend  from  bad  health,  may  be  read  on  the 
trial  of  an  issue  at  law;  but,  in  order  to  save  the  expense  of 
proving  the  biU,  answer,  and  other  proceedings,  it  is  necessary 
to  obtain  the  previous  order  of  the  Court  of  Chancery  (cQ.  It 
is  a  common  practice  of  that  Court,  in  directing  the  trial  of 
an  issue,  to  make  an  order  that  the  parties  shall  be  at  liber- 
ty to  read,  on  the  trial,  office  copies  of  the  depositions  taken 
in  the  cause,  of  such  of  the  witnesses  examined  therein  as, 
upon  the  trial,  should,  to  the  satb&ction  of  the  Judge,  be 
proved  to  be  dead  {e). 

In  one  case,  where  an  issue  was  directed  to  try  the  sanity 
of  a  party  who  had  executed  deeds,  it  was  ordered,  that 
the  parties  should  be  at  liberty  to  read  the  depositions  of 
any  or  either  of  the  witnesses  examined  in  the  cause  at  the 
trial  of  the  issues  directed,  who  should  be  proved,  to  the 
satisfaction  of  the  Court,  to  be  dead  at  the  time  of  such  trial, 
or  in  such  a  state  of  health  as  not  to  be  capable  of  attend- 
ing the  trial,  or  who,  having  been  of  sound  mind  at  the  time 
of  their  examination  in  the  cause,  should,  at  the  time  of  the 
trial,  be  in  a  state  of  mental  imbecility,  or  be  incapable 
of  giving  testimony  (/).  If  a  witness,  produced  before 
commissoners  under  a  commission  appointed  by  the  Court 
of  Chancery,  is  not  of  competent  understanding,  the  ad- 
verse party  may  except  against  him,  and  the  commissioners 
ought  not  to  examine  him.  But  if  they  who  have  the  car- 
riage of  the  commission  insist  upon  the  examination  of  him, 
the  other  commissioners  must  certify  the  matter  to  the 

(c)  Rex  V.  Eritwell,  3  Term  Rep.  n  (u).    See  Seton's  forms  of  Decrees 

707;  S.  C,  2  Bott  649,  pi.  727.    See  in  £q.  347. 

Bex  V.  Ferry-FrysUme,  2  East  54.  («)   Taiham  v.  Wright,  Reg.  Lib. 

{(t)  Palmer  v.  Lord  Aylesbury,  15  B.  1828,  fol.  2422;  Jones  v.  RoberU, 

Ves.    176;     Gordon  v.   Gordon,    1  Reg.  Lib.  A.  1129,  pi.  2849. 

Swanst.  170;  .y.  C.  1  Wils.  C.  C.  155;  (/)  Murley  v.  Templeman,  Reg. 

Corhett  v.  Corbetl,   1  Ves.  &  Bea.  Lib.  B.  1825,  fol.  1310. 
335;  BeUingham  v.  Pearson,  Id.  349. 
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Courty  and  affidavit  of  the  irregularity  must  be  made  {g). 
The  ground  of  excluding  the  evidence  of  insane  persons 
in  Courts  of  justice,  requires  little  or  no  illustration,  for  it 
is  obvious  that  they  are  altogether  unfit  to  communicate  such 
information  as  can  be  reUed  upon,  or  will  afford  a  motive  to 
assent  in  any  case.  And  much  caution  is  required  in  ad- 
mitting persons  who  are  sometimes  insane  to  give  testimony 
in  a  Court  of  justice,  even  during  their  lucid  intervals. 
Where,  indeed,  the  intermission  of  the  disease  has  been  long 
and  the  fact  concerning  which  the  evidence  is  required  is 
of  recent  occurrence,  and  no  access  of  the  disease  has  fol- 
lowed, evidence  of  the  facts  to  which  such  a  witness  de- 
poses  ought  to  be  received,  more  especially  if  other  wit- 
nesses  to  the  same  point  cannot  be  obtained.  But  such 
evidence  is  liable  to  great  suspicion,  and  will  not,  perhaps, 
be  entitled  to  receive  full  credit,  except  in  conjunction  with, 
and  as  corroborative  of,  other  proof.  With  regard  to  those 
lesser  degrees  of  mental  weakness  and  distemper  which 
may  considerably  impair  the  judgment,  without  amotmtmg 
to  a  state  of  fatuity  or  madness,  it  is  obvious  that  no  pre- 
cise rules  can  be  laid  down.  These  circumstances,  so  far  as 
they  are  known  to  a  Court  or  jury,  will  necessarily  affect 
their  opinion  of  the  testimony,  and  diminish  the  credit  of 
the  witness  more  or  les^  according  to  the  circumstances  of 
the  case ;  but  it  may  be  held  generally,  that  if  a  witness  ap- 
pears to  be  so  far  of  a  sound  mind  as  to  comprehend  the 
nature  of  the  oath  administered  to  him,  and  gives  intelligi- 
ble answers  to  the  questions  which  are  put,  it  is  fit  that  his 
testimony  should  go  to  the  consideration  of  the  jury,  or 
those  who  are  trying  the  facts,  unless  a  special  proof  is  im- 
mediately offered  of  his  actual  insanity.  To  attempt  any 
thing  like  an  enumeration  of  the  special  circumstances  which 
may  affect  the  credit  of  testimony  in  this,  as  in  other  gener- 
al cases,  is  plainly  impossible. 

(g)  Wy.  Pr.  Reg.  419. 
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THE    STATUTES    OF    ENGLAND,    IRELAND,    AND 
SCOTLAND,  RELATING  TO  LUNATICS,  &c. 


De  Prerogativd  Regis  17  Edw.  2,  st.  \.—A.D.  1824. 

CAP.  IX, 

Rex  habet  {hahehit)  cusiodiam  terrarum  fatuorum  naturalium^ 
capiendo  exitus  earundem  sine  vasio  et  destructiane  et  inre- 
niet  eii  necessaria  sua  de  cujuscumque  feoda  terre  Ule  fue* 
rint ;  et  post  mortem  eorum  reddat  eas  {earn)  rectis  haredi- 
Ims  ita  quod  nullatenus  per  eosdemfatuos  alienentur  vel  {nee 
quod)  eorum  hceredes  exheredentur* 

THE  King  shall  have  the  custody  of  the  lands  of  natural    17  Edw.  2, 
fools,  taking  the  profits  of  them  without  waste  or  destruction,  • 
and  shall  find  them  their  necessaries,  of  whose  fee  soever  the 
lands  be  holden.     And  ai\er  the  death  of  such  idiots  he  shall 
render  them  to  the  right  heirs ;  so  that  by  such  idiots  no  alie- 
nation shall  be  made,  nor  shall  their  heirs  be  disinherited  (a). 


tt.1. 


CAP.  X. 

Item  habet  providere  {Rex  providehit)  quando  aliquis  quiprius 
habuit  {habuerit)  memoriam  et  intelUctum^  non  fuertt  com- 
pos mentis  su€e,  sicui  quidam  sunt  per  iucida  intervalla^ 

(a)  See  ante,  p.  10. 
K  K 
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i7Edw.2,        quod  ierre  et  (enemenia  eorundem  (ejusdem)  salvo  cusiodi' 

'-^ —      aniur  sine  vasio  et  destructionef  et  quod  ipse  et  familia  sua 

de  eritibtis  eorundem  vivant  et  sustineantur  competenter;  et 
residuum  ultra  sustentationem  eorundem  rationabilem  cus- 
todiatur  ad  opus  ipsorum  liber andum  eis  {eisdem)  quando 
memoriam  recupaverint.  Ita  quod  predicte  terre  et  tene^ 
menta  infra  prcedictum  tempus  non  (nuUatenus)  alienentur 
nee  Rex  de  exitibus  aliquid  percipiat  ad  opus  suum;  et  si 
obierit  in  tali  statu  tunc  iUtid  residuum  distribuatur  pro  ani- 
md  ejusdem  per  consilium  ordinariorum  (prdinarii), 

ALSO,  the  King  shall  provide  when  any  (that  beforetime 
hath  had  his  wit  and  memory)  happen  to  fail  of  his  wit,  bb 
there  are  many  having  lucid  intervals,  that  their  lands  and  te- 
nements shall  be  safely  kept  without  waste  and  destruction, 
and  that  they  and  their  household  shall  live  and  be  maintained 
competently  from  the  issues  of  the  same;  and  the  residue  be- 
yond their  reasonable  sustentation,  shall  be  kept  to  their  use, 
to  be  delivered  unto  them  when  they  recover  their  right 
roind;  so  that  such  lands  and  tenements  shall  in  no  wise 
within  the  time  aforesaid,  be  aliened ;  nor  shall  the  King  take 
anything  to  his  own  use.  And  if  the  party  die  in  such  estate, 
then  the  residue  shall  be  distributed  for  his  soul  by  the  advice 
of  the  ordinary  (6). 


2  ^  S  Edw.  6. — Anno  Domini^  1548. 

CAP.  VIII,— Sect,  6. 

8&3Edw.6.  IF  any  person  be,  or  shall  be  untruly,  founden  lunatic, 
_c.8.  g-s.  \^\q^^  or  dead:  Be  it  enacted  by  the  authority  aforesaid, 
That  every  person  and  persons  grieved,  or  to  be  grieved  by 
any  such  office  or  inquisition,  shall  and  may  have  his  or  their 
traverse  to  the  same  immediately  or  after,  at  his  or  their 
pleasure,  and  proceed  to  trial  therein,  and  have  like  remedy 
and  advantage  as  in  other  cases  of  traverse,  upon  untrue  in- 
quisitions or  offices  founden;  any  law,  usage,  or  custom  to 
the  contrary  in  anywise  notwithstanding. 


Irish  Statute, — 15  Charles  IsU — Anno  Domini^  1639. 

CAP.  IV.— Sect.  S. 

i^ca^^»c.4f  AND  also  where  one  person  or  more  is  or  shall  be  found 
heir  to  the  King's  tenant  by  office  or  inquisition,  where  any 
other  person  is  or  shall  be  heir,  or  if  one  person  or  more  be 

(b)  Sttante,  p.  11—14. 


n 
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or  ahall  be  found  by  office  or  inquisition  in  one  county,  and  iACar.i,c4, 

another  person  or  persons  is  or  shall  be  found  heir  to  the ^ — 

same  person  in  another  county,  or  if  any  person  be  or  shall 
be  untruly  found  lunatic,  idiots  or  dead :  Be  it  enacted  by  the 
authority  aforesaid,  that  every  person  and  persona  grieved 
or  to  be  grieved  by  any  such  office  or  inquisition,  shall 
and  may  have  his  or  their  traverse  to  the  same  immediately 
or  after,  at  his  or  tlieir  pleasure,  and  proceed  to  trial  tliere- 
in,  and  have  like  remedy  and  advantage  as  in  other  cases 
of  traverse  upon  untrue  inquisitions  or  offices  found;  any 
law,  usage,  or  custom  to  the  contrary  in  anywise  notwith* 
standing. 


6th  George  4. — Anno  Doming  1825. 

CAP.  LIII. 

An  Act  for  linuting  the  Time  within  which  Inqtusitions  of  Lu- 
nacy,  Idiotcy,  and  Non  compos  mentis  may  he  traversed, 
and  for  making  other  Regulations  in  the  Proceedings  pend- 
ing a  Traverse.  [2id  June,  1825.] 

WHEREAS  by  an  Act  passed  in  the  second  and  third  years  6 Geo. 4.  cm. 
of  the  reign  of  King  Edward  the  Sixth,  it  was  enacted.  That 
if  any  person  should  be  untruly  founden  lunatic,  idiot,  or  dead, 
every  person  and  persons  grieved  by  any  such  office  or  in- 
quisition, should  and  might  have  his  or  their  traverse  to  the 
same  immediately,  or  after,  at  his  or  their  pleasure,  and  pro- 
ceed to  trial  therein,  and  have  like  remedy  and  advantage  as 
in  other  cases  of  traverse  upon  untrue  inquisitions  or  offices 
founden:  And  whereas  great  inconvenience  hath  arisen  from 
there  being  no  time  limited  within  which  inquisitions  or  offi- 
ces finding  persons  lunatic,  idiot,  or  of  unsound  mind,  must 
be  traversed ;  and  it  is  expedient  that  some  time  should  be 
limited  for  that  purpose:  And  whereas  the  care  and  com* 
mitment  of  the  custody  of  the  persons  and  estates  of  persons 
found  lunatic,  idiot,  or  of  unsound  mind,  have  been  usually  in- 
trusted by  virtue  of  the  King's  sign  manual,  to  the  Lord  Chan- 
cellor, Lord  Keeper,  or  Lords  Commissioners  for  the  custody  of 
the  Great  Seal  of  the  United  Kingdom  and  of  Ireland  respec- 
tively: Be  it  therefore  enacted  by  the  King's  most  excellent  Ma- 
jesty, by  and  with  the  advice  and  consent  of  the  Lords  Spi- 
ritual and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  that  where  any  PetiuoiM  to 
inquisition  has,  before  the  passing  of  this  act,  been  returned  ^ilutow"to 
into  the  High  Court  of  Chancery,  by  which  any  person  hath  JfuEJ^T'**' 
been  found  lunatic,  idiot,  or  of  unsound  mind,  it  shall  be  law-  limited  time. 
ful  for  any  person  or  persons  desiring  to  traverse  such  inqui- 

kk2 
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ooeo.  4.C.53,  sition,  ov  for  any  person  or  persons  desiring  to  oppose  such 
traverse,  to  present  a  petition  to  the  Lord  Chancellor,  Lord 
Keeper,  or  Lords  Commissioners  of  the  Great  Seal   of  the 
United  Kingdom  and  o{ Ireland  respectively,  or  other  the  per- 
son or  persons  intrusted  as  aforesaid,  by  virtue  of  the  King's 
sigh  manual,  before  the  end  of  Michaelmas  term  next  after 
the  passing  of  this  act,  praying  that  such  traverse  may  be  pro- 
ceeded in  and  brought  to  trial;  and  where  any  person  or  per- 
sons shall  be  desirous  of  traversing  any  such  inquisition  as 
aforesaid,   which  shall  be  returned  into  the  said  court  of 
Chancery  after  the  passing  of  this  act,  a  petition  for  that  pur- 
pose shall  be  presented  to  the  Lord  Chancellor,  Lord  Keeper,  or 
Lords  Commissioners,  or  other  the  person  or  persons  intrusted 
as  aforesaid,  within  three  calendar  months,  to  be  computed 
from  the  day  of  the  return  of  such  inquisition ;  and  the  said  Lord 
Chancellor,  Lord  keeper,  or  Lords  Commissioners,  or  other 
the  person  or  persons  intrusted  as  aforesaid,  is  or  are  hereby 
directed  and  required  to  hear  and  determine  such  petition ; 
and  the  said  Lord  Chancellor,  Lord  Keeper,  or  Lords  Commis- 
sioners, or  other  the  person  or  persons  intrusted  as  aforesaid 
Order  to  be     respectively,  shall,  in  every  order  to  be  made  upon  any  such 
made  ihcreon.  p^jj^j^j^  ^  aforesaid,  limit  a  time,  not  exceeding  six  calendar 
months  from  the  date  of  such  order,  within  which  the  person 
or  persons  desiring  to  traverse  as  aforesaid,  and  all  other  pro- 
per parties,  are  to  proceed  to  trial  of  the  traverse  to  which 
such  petition  shall  relate;  and  it  shall  also  be  lawful  for  the 
said  Lord  Chancellor,  Lord  Keeper,  or  Lords  Commissioners, 
intrusted  as  aforesaid,  in  the  case  of  every  such  traverse  as 
aforesaid,  upon  the  petition  of  any  such  person  or  persons  as 
aforesaid,  to  make  an  order  that  the  person  or  persons  de- 
siring to  traverse  as  aforesaid,  not  being  the  party  who  has 
upon  such  inquisition  been  found  lunatic,  idiot,  or  of  unsound 
mind,  shall,  within  three  weeks  after  the  date  of  such  order, 
seairity  for    give  Sufficient  security  to  one  of  the  Masters  in  ordinary  of 
traverse.        ^y^^  ^^  court  of  Chancery,  and  to  the  satisfaction  of  the  same 
Master,  for  all  proper  parties  proceeding  to  the  trial  of  such 
traverse  as  aforesaid,  within  the  time  to  be  for  that  purposes- 
limited  as  aforesaid.  ''  .^ 


IL  And  be  it  further  enacted,  That  every  person  having  oi^\^?i| 
who  shall  hereafter  have  right  to  traverse  any  such  inquisi-^^*  > 
ikDitod  time,  jjqu  gj  aforesaid,  who  shall  not  present  his  or  her  petition  for 
that  purpose  to  the  Lord  Chancellor,  Lord  Keeper,  or  Lords 
Commissioners,  or  other  the  person  or  persons  intrusted  as 
aforesaid,  within  the  time  herein-before  limited,  and  appli* 
cable  to  his  or  her  case,  or  who  shall  refuse  or  neglect  to 
give  such  security  as  aforesaid,  or  who  shall  not  proceed  to 
the  trial  of  such  traverse  within  such  time  as  shall  be  in  that 
behalf  limited  or  directed  as  aforesaid,  and  the  heirs,  execu- 


Penom  not 

petitioning 
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tors,  and  administrators  of  every  such  person,  and  all  others  flOeo.4.c..w. 

claiming  or  to  claim  by,  through,  or  under  him  or  her,  shall 

be  and  are  hereby  absolutely  barred  of  such  right  of  traverse, 

unless  the  Lord  Chancellor,  Lord  Keeper,  or  Lords  Commis-  unless  Lord 

sioners,  or  other  the  person  or  persons  intrusted  as  aforesaid,  SSSTo  IST* 

shall  under  the  special  circumstances  of  any  particular  case,  contrary. 

think  fit,  upon  a  petition  being  presented  to  him  or  them  for 

that  purpose,  to  allow  such  traverse  to  be  had  or  tried  after 

the  time  by  this  act  limited ;  in  all  which  special  cases  it  shall 

be  lawful  lor  the  said  Lord  Chancellor,  Lord  Keeper,  or  Lord:$ 

Commissioners,  or  other  the  person  or  persons  intrusted  as 

aforesaid,  to  make  such  orders  as  to  him  or  them  shall  seem 

just. 

IIL  Provided  always,  and  be  it  further  enacted,  That  it  sliall  >  "I'll  iiwin- 
be  lawful  for  the  Lord  Chancellor,  Lord  Keeper,  and  Lords  mh^\  H!^ 
Commissioners,  or  other  the  person  or  persons  intrusted  as  *'^'*^'^ 
aforesaid,  if  he  or  they  shall  be  dissatisfied  with  any  verdict 
to  be  returned  upon  any  such  traverse  as  aforesaid,  to  order 
one  or  more  new  trial  or  trials  thereon,  as  to  liim  or  them  shall 
seem  meet,  and  as  is  usual  in  cases  of  issues  directed  by  the 
court  of  Chancery ;  any  thing  herein-before  contained  to  the 
contrary  in  anywise  notwithstanding  (c). 

IV.  Provided  also,  and  be  it  further  enacted.  That  it  shall  be  chancellor 
lawful  for  the  Lord  Chancellor,  Lord  Keeper,  or  Lords  Com-  o^fienfor^ 
missioners,  or  other  the  person  or  persons  intrusted  as  afore-  onlH^SS^wd 
said,  from  time  to  time  ai\er  the  return  of  any  such  inquisition  estate  of 
as  aforesaid,  and  notwithstanding  any  petition  or  order  which 
may  be  depending  relating  to  a  traverse  of  such  inquisition, 
to  make  such  orders  relative  to  the  custody  and  commitment 
of  the  person  or  persons,  and  the  commitment,  management 
and  application  of  the  estates  and  effects  of  any  person  or 
persons  who  shall  or  may  have  been  found  lunatic,  idiot,  or 
of  unsound  mind,  by  any  such  inquisition  or  inquisitions  as 
he  or  they  shall  think  necessary  or  proper;  and  all  acts,  mat- 
ters, and  things  which  shall  have  been  done  by  any  person  or 
persons  appointed  committee  or  committees  of  the  persons  or 
.estates  of  such  persons  found  or  to  be  found  lunatic,  idiot,  or 
of  unsound  mind  as  aforesaid,  or  by  any  other  person  or  per- 
sons, shall  be  and  are  hereby  declared  to  be  as  valid  and 
effectual ;  and  such  committees  and  other  persons  respectively, 
their  heirs,  executors,  and  administrators,  are  hereby  indem- 
nified in  respect  of  such  acts,  matters,  and  things,  from  and 
against  all  actions,  suits,  and  proceedings,  damages,  costs, 
charges,  and  expences,  to  be  brought,  commenced,  had  or  re- 
covered by  the  person  or  persons  so  found  lunatic,  idiot,  or  of 
unsound  mind,  his,  her,  or  their  heirs,  executors,  or  adminis- 
trators, or  any  other  person  or  persons  whomsoever,  as  fully 

(c)  See  attttt  pp.  112—127. 
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^  ?53.^'     ^"^^  effectually  as  if  such  inquisition  had  not  been  traversable^ 
'"^ —  but  no  further  or  otherwise  (d). 


11  Geo.  4^1  Wm.  4.— Anno  Domini,  1830. 

CAP.  LXV. 

11  Geo.  4  &  1  An  Act  for  consoltdating  and  amending  the  Laws  relating  to 

"'  *'^' —      Property  belonging  to  Infants^  Femes  Covert^  Idiots,  Luna^ 

ticSf  and  Persons  of  unsound  Mind,  [2Sd  July,  1 830.] 

WHEREAS  an  Act  was  passed  in  tlie  Ninth  year  of  the 

9G.i,c.S9.  reign  of  King  George  the  First,  intituled  An  act  to  enable 
lords  of  manors  more  easily  to  recover  their  fines,  and  to  ex* 
empt  infants  and  femes  covert  from  forfeitures  of  their  copy^ 
hold  estates  in  particular  cases:  And  whereas  an  act  was 
passed  in  the  twenty-ninth  year  of  the  reign  of  King  George 

£9  G.  2,  c.  31.  the  Second,  intituled  An  act  to  enable  infants,  lunatics,  and 

femes  covert  to  surrender  leases,  in  order  to  renew  the  same : 

And  whereas  an  act  was  passed  in  the  eleventh  year  of  the 

II  G.  3,  e.  80.  reign  of  King  George  the  Third,  intituled  An  act  to  enable 
lunatics  entitled  to  renew  leases,  their  guardians  and  commit' 
tees,  to  accept  of  surrenders  of  old  leases,  and  grant  new  ones : 
And  whereas  an  act  was  passed  in  the  Parliament  of  Ireland, 

11  Ann.  (I.)  in  the  eleventh  year  of  the  reign  of  Queen  Anne,  intituled  An 
act  to  enable  guardians  and  others  to  renew  leases  for  Uves: 
And  whereas  an  act  was  passed  in  the  forty- third  year  of  the 

43  o.  3,  c.  75.  reign  of  King  George  the  Third,  intituled  An  act  to  ati^Ao- 
rize  the  sale  or  mortgage  of  the  estates  of  persons  found  luna^ 
tic  by  inquisition  in  England  or  Ireland  respectively,  and  the 
granting  of  leases  of  the  same :  And  whereas  an  act  was  pass- 
ed in  the  forty-seventh  year  of  the  reign  of  King  George  the 

47  G.  3,  c.  8.  Third,  intituled  An  act  concerning  common  recoveries  suffered 

*'  ^        in  copyhold  or  customary  courts  by  attorney :  And  whereas  an 

act  was  passed  in  the  nfly-ninth  year  of  the  reign  of  King 

59  o.  3,  c  80.  George  the  Third,  intituled  An  act  concerning  common  recO" 
veries  to  be  suffered  by  attorney  in  courts  of  ancient  demesne, 
and  to  explain  an  act  of  his  present  Majesty  relative  to  the 
sale  or  mortgaging  of  estates  of  lunatics :  And  whereas  an  act 
was  passed  in  the  sixth  year  of  the  reign  of  his  late  Majesty 

6G.  4,c.74.  King  George  the  Fourth,  intituled  An  act  for  eonsoUdating 
and  amending  the  laws  relating  to  conveyances  and  transfers 
of  estates  and  funds  vested  in  trustees  who  are  infants,  idiots, 
lunatics,  or  trustees  of  unsound  mind,  or  who  cannot  be  com- 
pelled or  refuse  to  act ;  and  also  the  laws  relating  to  stocks 
and  securities  belonging  to  infants,  idiots,  lunatics,  and  persons 
vf  unsound  mind:  And  whereas  an  act  was  passed  in  the  ninth 

9G.4,  c.  7&  year  of  the  reign  of  his  said  late  Majesty,  intituled  yifii  act  for 

{d)  See  ait/e,  pp.  128^  129. 
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extending  the  acts  passed  in  the  foriy-third  and  ffty-ninih  \J^^f^\%l 
years  of  the  reign  of  his  late  Majesty  King  George  the  Thirds         ' 
for  the  sale  and  mortgage  of  estates  of  persons  found  lunatics 
by  inquisition  taken  in  England  and  Ireland,  so  as  to  author^ 
ize  such  sale  and  mortgage  for  other  purposes ;  and  for  ren^ 
dering  inqmsitions  or  commissions  of  lunacy  taken  in  England 
available  in  Ireland,  and  like  inquisitions  taken  in  Ireland 
available  in  England :  And  whereas  it  is  expedient  the  pro- 
vbions  of  the  said  acts  should  be  consolidated  and  amended  : 
Be  it  therefore  enacted,  by  the  King's  most  excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords  Spir.tual 
and  Temporal,  and  Commons,   in  this   present  Parliament 
assembled,  and  by  tlie  authority  of  the  same.  That  the  said  ^ff^^^^Q 
recited  acts  of  the  eleventh  year  of  the  reign  of  Queen  Anne^  o,  i.,  20  o.  9, 
the  ninth  year  of  the  reign  of  King  George  the  First,  the  590^3.^ '0 o. 
twenty-ninth  year  of  the  reign  of  King  George  the  Second,  ^^^Sgq. 
the  eleventh,  forty-third,  forty -seventh,  and  lifty«ninth  years  4.aBreiatetto 
of  the  reign  of  King  6r«of^e  the  l*hird,  and  the  ninth  year  togtoinftoS^ 
of  the  reign  of  his  late  Majesty  King  George  the  Fourth,  and  ^^'  '«!»«•»«*• 
also  the  said  recited  act  of  the  sixth  year  of  the  reign  of  his 
present  f  Majesty,  so  far  as  the  said  last-mentioned  act  relates  t  Sfe. 
to  stocks,  funds,  annuities,  and  ^securities  belonging  bene- 
ficially to  persons  being  infants,  idiots,  lunatics,  or  of  unsound 
mind,  shall  be  and  the  same  are  hereby  repealed,  (except  as 
to  such  proceedings  under  the  same  as  shall  have  been  com- 
menced before  the  passing  of  this  act,  and  which  may  be  pro* 
ceeded  in  according  to  the  provisions  of  the  said  recited  acts 
respectively,  or  according  to  the  provisions  of  this  act,  as  shall 
be  thought  expedient):  Provided  always,  that  the  several  acts 
repealed  by  the  said  last-recited  act  shall  not  be  revived. 

II.  And  inasmuch  as,  in  order  to  avoid  unnecessary  repe-  Sy^'^Jl^ 
tition,  certam  words  are  used  m  this  act  as  describmg  subjects,  of  thU  act. 
some  of  which,  according  to  their  usual  sense,  such  words 
would  not  embrace ;  for  the  understanding  of  the  sense  at- 
tached to  them  in  this  act — Be  it  further  enacted.  That  the 
provisions  of  this  act  shall  extend  and  be  understood  to  ex^ 
tend  to  and  include  the  several  other  estates,  persons,  mat- 
ters and  things  hereinafter  mentioned ;  (that  is  to  say),  those 
relating  to  land,  to  any  manor,  messuage,  tenement,  here- 
ditament, or  real  property  of  whatsoever  tenure,  and  to  pro- 
perty of  every  description  transferable,  otherwise  than  in 
books  kept  by  any  company  or  society,  or  any  share  thereof 
or  charge  thereon,  or  estate  or  interest  therein ;  those  relating 
to  stock,  to  any  fund,  annuity,  or  security  transferable  in 
books  kept  by  any  company  or  society,  or  to  any  money  pay- 
able for  the  discharge  or  redemption  thereof,  or  any  share  or 
interest  therein;  those  relating  to  dividends,  to  interest,  or 
other  annual  produce ;  those  relating  to  the  Bank  of  England, 
to  the  East  India  Company,  South  Sea  Com{)any,  or  any  other 
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n  Geo.  4  Ac  1  coiopany  or  society  established  or  to  be  established ;  those 
*"'  —  relating  to  a  conveyance,  to  any  release,  surrender,  assign- 
ment, or  any  other  assurance,  including  all  acts,  deeds,  and 
things  necessary  for  making  and  perfecting  the  same ;  those 
relating  to  a  transfer,  to  any  assignment,  payment,  or  other 
disposition ;  and  those  relating  to  a  lunatic,  to  any  idiot  or 
person  of  unsound  mind,  or  incapable  of  managing  his  affiiirs; 
unless  there  be  something  in  the  subject  or  context  repugnant 
to  such  construction ;  and  whenever  this  act,  in  describing  or 
referring  to  any  person,  or  any  land,  stock,  conveyance, 
(ease,  recovery,  matter,  or  thing,  uses  the  word  importing 
the  singular  number  or  the  masculine  gender  only,  the  same 
shall  be  understood  to  include  and  shall  be  applied  to  several 
persons  as  well  as  one  person,  and  females  as  well  as  males^ 
and  bodies  corporate  as  well  as  individuals,  and  several  lands» 
stocks,  conveyances,  leases,  recoveries,  matters,  or  thii^,  as 
well  as  one  land,  stock,  conveyance,  lease,  recovery,  matter, 
or  thing  respectively,  unless  Uiere  be  something  in  the  sub* 
ject  or  context  repugnant  to  such  construction. 

fSSSfrovert       ^^^*  ^°^  ^  ''  further  enacted,  That  from  and  after  the 
and  lunatici '  passing  of  this  act,  where  any  person  beinir  under  the  aire  of 

may  be  admit- f        *  l   •    •         i»  i         .-       • 

tod  to  oSpf    twenty-one  years,  or  bemg  a  feme  covert  or  lunatic,  is  or 
b^  uiek^^    shall  be  entitled  by  descent,  or  surrender  to  the  use  of  a  last 
guardfam,       will,  or  Otherwise,  to  be  admitted  tenant  of  any  copyhold 
^uoro^r?^'  ^  lands,  such  person,  in  his  or  her  own  proper  person,  or  being 
a  feme  covert  by  her  attorney,  or  being  an  infant  by  his  guar- 
dian or  attorney,  as  the  case  may  require,  or  being  a  lunatic 
by  the  committee  of  his  estate,  shall  come  to  and  appear  at 
one  of  the  three  next  courts  which  shall  be  kept  (for  the 
keeping  whereof  the  usual  notice  shall  be  ffiven)  for  the  ma* 
nor  whereof  such  land  shall  be  parcel«  and  shall  there  ofier 
himself  or  herself  to  the  lord  or  his  steward  to  be  admitted 
tenant  to  the  said  land ;  to  make  which  appearance  and  to 
take  which  admittance  in  behalf  of  such  infant  or  lunatic  or 
feme  covert,  such  guardian,  committee,  or  attorney  shall  be 
and  is  hereby  respectively  authorised  and  required. 

Femes  covert,      IV.  And  be  It  further  enacted.  That  it  shall  be  lawful  for 

may^point    any  feme  covert,  and  for  any  infant  who  shall  have  no  guar- 

tbat^^ow.  ^**"»  ^^^  ^^^  *^^  ^^  *^  hereby  empowered,  by  writing  under 

her  or  his  hand  and  seal  respectively,  to  appoint  an  attorney 

or  attornies  on-ber  or  his  behalf,  for  the  purpose  of  appearing 

and  taking  such  admittance  as  aforesaid. 

indeAuitof  V,  And  be  it  further  enacted,  That  in  default  of  such  ap» 
SSftoM^V  P«arance  of  any  infant,  feme  covert,  or  lunatic,  in  his  or  her 
appoint  an  owu  persou.  Of  by  his  or  her  guardian,  committee,  or  attor* 
attorney.  ^^^  .^  ^^^  behalf,  and  of  acceptance  of  such  admittance  as 
aforesaid,  it  shall  be  lawful  for  the  lord  of  every  such  manor» 
qr  bis  steward,  after  such  three  several  courts  have  been  duly 
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holden  for  such  manor,  and  urodamationB  in  such  several  iiG«o.4aci 

courts  been  regularly  made,  to  appoint,  at  any  subsequent  — '—^ 

court  to  be  holden  for  such  manor,  any  fit  person  to  be  attor'^ 
ney  for  every  such  infant,  feme  covert,  or  lunatic,  for  that 
purpose  only,  and  by  such  attorney  to  admit  every  such  in- 
fant, feme  covert,  or  lunatic  to  the  said  land,  according  to 
such  estate  as  such  infant,  feme  covert,  or  lunatic  shall  be  le- 
gally entitled  to  therein,  and  upon  every  such  admittance  to 
impose  and  set  such  fine  as  might  have  been  legally  imposed 
and  set  if  such  infant  had  been  of  full  age,  or  if  such  feme 
covert  luid  been  sole  and  unmarried,  and  if  such  lunatic  had 
been  of  sane  mind« 

VI.  And  be  it  further  enacted.  That  upon  every  such  ad-  Fiiu»,inwhat 
mittance  of  any  infant,  feme  covert,  or  lunatic  as  aforesaid,  SH^^dSieT  ' 
the  fine  imposed  and  set  thereupon  shall  and  may  be  de- 
manded by  the  bailiff  or  agent  of  the  lord  of  such  manor,  by 

a  note  in  writing,  signed  by  the  lord  of  such  manor  or  by  his 
steward,  to  be  left  with  the  guardian  of  such  infant,  or  such 
infant  if  he  have  no  guardian,  or  with  such  feme  covert  or 
her  husband,  or  with  the  committee  of  the  estate  of  such  lu- 
natic, or  with  the  tenant  or  occupier  of  the  land  to  which 
such  infant,  feme  covert,  or  lunatic  shall  have  been  admitted 
as  aforesaid ;  and  if  the  fine  so  imposed  and  set  be  not  paid  if  not  ptiid, 
or  tendered  to  such  lord  or  his  steward  within  three  months  ^y  ^!!lte?I^ 
after  such  demand  made,  then  it  shall  be  lawful  for  the  lord  ^^'^Jf^uie 
of  such  manor  to  enter  into  and  upon  the  copyhold  land  to  ^^Z^**^^ 
which  any  such  infant,  feme  covert,  or  lunatic  shall  be  so  ad-  &c.  ** 
mitted,  and  to  hold  and  enjoy  the  same,  and  to  receive  the 
rents,  issues,  and  profits  thereof,  but  without  liberty  to  fell 
any  timber  standing  thereon,  for  so  long  time  only  and  until 
by  such  rents,  issues,  and  profits  such  lord  shall  be  fully  paid 
and  satisfied  such  fine,  together  with  all  reasonable  costs  and 
charges  which  such  lord  shall  have  been  put  unto  in  levying 
and  raising  the  same,  and  in  obtaining  the  possession  of  such 
copyhold  land,  although  such  infant,  feme  covert,  or  lunatic 
shaH  happen  to  die  before  such  fine  and  fines,  and  the  costs 
and  charges  aforesaid,  shall  be  raised  and  collected ;  of  all  The  lord  to 
which  rents,  issues,  and  profits  so  to  be  received  by  such  lord  |^f**"'  ^*"' 
of  such  manor,  or  his  steward,  bailiff,  or  servant,  upon  the 
occasion  aforesaid,  such  lord  shall  yearly  and  every  year,  upon 
demand  to  be  made  by  the  person  who  shall  be  entitled  to  the 
surplus  of  the  said  rents  and  profits,  over  ancl  above  what 
will  pay  and  satisfy  such  fine  and  costs  and  charges,  or  by  the 
person  who  shall  be  then  entitled  to  such  copyhold  land,  give 
and  render  a  just  and  true  account,  and  shall  pay  the  same 
surplus,  if  any,  to  such  person  as  shall  be  entitled  to  the 
same. 

VII.  And  be  it  further  enacted,  That  as  soon  as  such  fine,  audtoacUvcr 
and  the  costs,  charges,  and  expenses  aforesaid,  shall  be  fully  o&SujSc^ 
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11  G«o.  4  &  1  paid  and  satisBed,  or  if,  after  such  seiaure  and  entry  of  and 
wm.  4,  c  fl^  ^p^^  g^^i^  copyhold  land  for  the  purposes  aforesaid,  such  fine, 
don^of  the  ^^^  ^^  ^^^  ^^^  charges  aforesaid,  shall  be  lawfully  ten- 
dered and  offered  to  be  paid  and  satisfied  to  the  lord  of  such 
manor,  then  and  in  any  of  the  said  cases  it  shall  be  lawful  for 
such  infant,  feme  covert,  lunatic,  or  other  person  entitled 
thereto,  or  the  guardian  of  such  in&nt,  the  husband  of  such 
feme  covert,  or  the  committee  of  such  lunatic,  to  enter  upon 
and  take  possession  of  and  hold  the  said,  copyhold  land  ac« 
cording  to  the  estate  or  interest  such  infant,  feme  covert,  or 
lunatic  shall  be  lawfully  entitled  to  therein,  and  the  lord  of 
such  manor  shall  and  is  hereby  required  in  any  of  the  said 
cases  to  deliver  possession  thereof  accordingly;  and  if  such 
lord,  afler  such  fine,  and  the  costs  and  diarges  aforesaid, 
shall  be  fully  paid  and  satisfied,  or  af^er  the  same  shall  have 
been  tendered  or  offered  to  be  paid  as  aforesaid,  shall  refuse 
to  deliver  the  ]x>sses8ion  of  the  said  copyhold  land  as  afore- 
said, he  or  they  shall  be  liable  to  and  shall  make  satisfaction 
to  the  person  or  persons  so  kept  out  of  possession,  for  all  the 
damages  that  he  or  she  shall  thereby  sustain,  and  all  the  costs 
and  charges  that  he  or  she  shall  be  put  unto  for  the  recovery 
thereof. 

Guaniiaitt  or      VIII.  And  be  it  further  enacted.  That  where  any  infant, 
oommitteer  ^^^^  covert,  or  lunatic  shall  be  admitted  to  any  copyhold  land, 
paying  finei,   if  the  guardian  of  such  infant,  or  husband  of  such  ferae  covert, 
Sunethcm.    or  committee  of  such  lunatic,  shall  pay  to  the  lord  of  any  ma- 
thlTrento  of^   nor  the  fine  legally  imposed  and  set  upon  such  admittance,  and 
uiecai>yhoki.  the  costs  and  charges  which  such  lord  of  such  manor  shall 
have  been  put  unto  as  aforesaid,  then  it  shall  be  lawful  for 
every  guardian  of  such  infant,  or  husband  of  such  feme  cover^ 
or  committee  of  such  lunatic,  his  executors  and  administrators, 
to  enter  into  and  to  hold  and  enjoy  the  said  land  to  which  such 
infant,  feme  covert,  or  lunatic  shall  have  been  so  admitted, 
and  receive  and  take  the  rents,  issues,  and  profits  thereof  to 
his  and  their  own  use,  until  thereby  such  guardian  of  such  in- 
fant, or  husband  of  such  feme  covert,  or  committee  of  such 
lunatic,  his  executors  and  administrators,  shall  be  fully  satis- 
fied and  paid  all  and  every  such  sum  and  sums  of  money  as 
he  shall  respectively  pay  and  disburse  upon  the  account  afore- 
said, notwithstanding  the  death  of  such  infants,  feme  covert, 
or  lunatic  shall  happen  before  such  sum  or  sums  of  money[se 
expended  shall  or  may  be  so  raised  and  reimbursed. 

No  ferCdtura  IX.  Provided  always,  and  be  it  further  enacted,  That  from 
by  Intent!  su.  and  after  the  passing  of  this  act  no  infant,  feme  covert,  or  lu» 
Miir^,  m'ns  natic  shall  forfeit  any  copyhold  land  for  his  or  her  neglect  or 
^ing  to  pay  refusal  to  come  to  any  court  to  be  kept  for  any  manor  where* 
of  such  land  is  parcel,  and  to  be  admitted  thereto,  nor  for  the 
omission,  denial,  or  refusal  of  any  such  infant,  feme  covert,  or 
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lunatic  to  pay  any  fine  impoted  or  set  upon  hii  or  her  admit*  n  om*  <  &  i 
taoce  to  any  such  umd.  

X.  Provided  nevertheless,  and  be  it  further  enacted,  That  FinAnot war- 
ff  the  fine  imposed  in  any  of  the  cases  hereinbefore  mentioned  toim,  sSmltf 
shall  not  be  warranted  by  the  custom  of  the  manor,  or  shall  J|^««»»wm- 
be  unlawful,  then  such  infant,  feme  covert,  or  lunatic  shall  be 
at  liberty  to  controvert  the  legality  of  such  fine,  in  such  man- 
ner as  he  or  she  might  have  done  if  this  act  had  not  been 
made. 

XIII.  And  be  it  further  enacted.  That  in  all  cases  where  ^bSSSEST 
any  person,  being  lunatic,  shall  become  entitled  to  any  lease  nuiysumnd« 
or  leases  made  or  granted  or  to  be  made  or  granted  for  the  ^UTtiu^  '^ 


tiarae. 


life  or  lives  of  one  or  more  person  or  persons,  or  for  any  term  ^^ 
of  years,  either  absolute  or  determinable  upon  the  death  of 
one  or  more  person  or  persons,  or  otherwise,  it  shall  be  law- 
ful for  the  committee  of  the  estate  of  such  person  to  apply  to 
the  Lord  Chancellor  of  Oreat  Britain,  being  intrusted  by  vir- 
tue of  the  King's  sign  manual  with  the  care  and  commitment 
of  the  custody  of  the  persons  and  estates  of  persons  found 
idiot,  lunatic,  or  of  unsound  mind,  by  petition  or  motion  in  a 
summary  way;  and  by  the  order  and  direction  of  the  said 
Lord  Chancellor,  intrusted  as  aforesaid,  such  committee  shall 
and  may  be  enabled  from  time  to  time,  by  deed  or  deeds,  in 
the  place  of  such  lunatic,  to  surrender  such  lease  or  leases, 
and  accept  and  take,  in  the  name  and  for  the  benefit  of  such 
lunatic,  one  or  more  new  lease  or  leases  of  the  premises  com- 
prised in  such  lease  or  leases  surrendered  by  virtue  of  this  act, 
for  and  during  such  number  of  lives,  or  for  such  term  or  terms 
of  years,  absolute  or  determinable  as  aforesaid,  as  was  or  were 
mentioned  or  contained  in  the  lease  or  leases  so  surrendered 
at  the  making  thereof  respectively,  or  otherwise,  as  the  said 
Lord  Cliancellor,  intrusted  as  aforesaid,  shall  direct  («). 

XIV.  And  be  it  further  enacted,  That  every  sum  of  money  chamat. 
and  consideration  paid  by  any  guardian,  trustee,  committee^  SS^dfo'be 
or  other  person  as  a  fine,  premium,  or  income,  or  in  ttie  na-  charged  onUie 
ture  of  a  fine,  premium,  or  income,  for  the  renewal  of  any  court  tiuu  di- 
such  lease,  and  all  reasonable  charges  incident  thereto,  shall  '^' 
be  paid  out  of  the  estate  or  effects  of  the  infant  or  lunatic  for 
whose  benefit  the  lease  shall  be  renewed,  or  shall  be  a  charge 
upon  the  leasehold  premises,  together  with  interest  for  tne 
same,  as  the  said  courts  and  Lord  Chancellor,  intrOsted  as  afore- 
said, respectively  shall  direct  and  determine;  and  as  to  leases 
to  be  made  upon  surrenders  by  femes  covert,  unless  the  fine  or 
consideration  of  such  lease  and  the  reasonable  charges  shall  be 
otherwise  paid  or  secured,  the  same,  together  with  interest, 
shall  be  a  charge  upon  such  leasehold  premises,  for  the  bene- 
fit of  the  person  who  shall  advance  the  same. 

(«)  See  amie,  pp.  349—352. 
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w  ^^*^  ^%i  ^^'  ^^^  ^^  ^^  further  enacted,  Tfcat  every  lease  to  te  re* 
NcwiaweT^  ncwcil  as  aforesaid  shall  operate  and  be  to  the "saroe  uses,  and 
Bhau  be  to  the  be  liable  to  the  same  trusts,  charges,  incumbrances,  disposi- 
sameiues.  iiqj^^^  devises,  and  conditions,  as  the  lease  to  be  from  time  to 
time  surrendered  as  aforesaid  was  or  would  have  been  subject 
to  in  case  such  surrender  had  not  been  made. 

ofhJmitiSrbv  ^^X.  Arid  be  it  further  enacted,  That  where  any  person^ 
uie  direcSon  being  luuatic,  is  or  shall  be  entitled  or  has  a  right,  or  in  pur« 
chuKdi^f  suance  of  any  covenant  or  agreement  might,  if  not  under  dis« 
S^urraflls  ability,  be  compelled  to  renew  any  lease  made  or  to  be  made 
and  make  new  for  the  life  or  lives  of  one  or  more  person  or  persons,  or  for 
*****'  any  term  or  number  of  years  absolute  or  determinable  on  the 

death  of  one  or  more  person  or  persons,  or  otherwise,  it  shall 
be  lawful  to  and  for  the  committee  of  the  estate  of  such  lu- 
natic, in  the  name  of  such  lunatic,  by  the  direction  of  the  Lord 
Chancellor,  intrusted  as  aforesaid,  to  be  signified  by  an  order 
to  be  made  in  a  summary  way  upon  the  petition  of  such  com- 
mittee, or  of  any  person  entitled  to  such  renewal,  from  time 
to  time  to  accept  of  a  surrender  of  such  lease,  and  to  make 
and  execute  to  any  person  a  new  lease  of  the  premises  com- 
prised in  such  lease  to  be  surrendered  by  virtue  of  this  act, 
for  and  during  such  number  of  lives,  or  for  such  term  or  terms 
of  years  determinable  upon  such  number  of  lives,  or  for  such 
term  or  terms  of  years  absolute,  as  were  mentioned  or  con- 
tained in  such  lease  so  surrendered  at  the  making  thereof,  or 
otherwise,  as  the  Lord  Chancellor,  intrusted  aforesaid,  by  such 
order  shall  direct ;  and  this  provision  shall  extend  as  well  to 
cases  where  the  lunatic  shall  not  be  compellable  to  renew;  but 
it  shall  be  for  his  benefit  to  do  so  as  to  cases  where  a  renewal 
might  be  effectually  enforced  against  the  lunatic  if  of  sound 
mind  (/). 

FiQcstobe  XX.  Provided  always,  and  be  it  further  enacted.  That  no 
liewiSf ufd'^  renewed  lease  shall  be  executed  by  virtue  of  this  act,  in  pur- 
are  executed,  ^uance  of  any  covenant  or  agreement,  unless  the  fine  (if  anyX 
or  such  other  sum  or  sums  of  money  (if  any),  as  ought  to  be 
paid  on  such  renewal,  and  such  things  (if  any)  as  ought  to  be 
performed  in  pursuance  of  such  covenant  or  agreemeent  by 
the  lessee  or  tenant,  be  first  paid  and  performed ;  and  counter- 
parts of  every  renewed  lease  to  be  executed  by  virtue  of  this 
act  shall  be  duly  executed  by  the  lessee* 

prcmiunit  XXL  And  be  it  further  enacted,  That  all  fines,  premiums, 

{I2d.^*^  and  sums  of  money,  which  shall  be  had,  received,  or  paid  for 
or  on  account  of  the  renewal  of  any  lease,  after  a  deduction  of 
all  necessary  incidental  charges  and  expenses,  shall  be  paid, 
if  such  renewal  shall  be  made  by  or  in  the  name  of  an  infant, 
to  his  guardian,  and  be  applied  and  disposed  of  for  the  benefit 
of  such  infant,  iq  such  manner  as  the  said  court  shall  direct;  if 

(/)  See  ante,  pp.  347,  348.  . 
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such  renewal  shall  be  made  by  a  feme  covert,  to  such  person  },J^*J*  *  * 
or  in  such  manner  as  the  court  shall  direct  for  her  benefit ;  if  — '—^-^ — '- 
such  renewal  shall  be  made  in  the  name  of  any  person  out 
of  jurisdiction  or  not  amenable  as  aforesaid  to  such  person  or 
in  such  manner,  or  into  the  court  of  Chancery  to  such  ac- 
count, and  to  be  applied  and  disposed  of  as  the  said  court 
shall  direct ;  and  if  such  renewal  should  be  made  in  the  name 
of  a  lunatic,  to  the  committee  of  the  estate  of  such  lunatic,  and 
be  applied  and  disposed  of  for  the  benefit  of  such  lunatic,  in 
such  manner  as  the  Lord  Chancellor,  intrusted  as  aforesaid, 
shall  direct;  but  upon  the  death  of  such  lunatic,  all  such  sum  pn  death  of 
and  sums  of  money  as  shall  arise  by  such  fines  or  premiums,  ne^ai^ta^ 
or  so  much  thereof  as  shall  remain  unapplied  for  the  benefit  be^^mSdlred 
of  such  lunatic  at  his  death,  shall,  as  between  the  representa-  ^^  ^^^'^ 
tives  of  the  real  and  personal  estates  of  such  lunatic,  be  con* 
sidered  as  real  estate,  unless  such  lunatic  shall  be  tenant  for 
life  only,  and  then  the  same  shall  be  considered  as  personal 
estate. 

XXII.  And  whereas  by  the  said  act  passed  in  the  Parlia-  TheirUiact. 
ment  of  Ireland  in  the  eleventh  year  of  the  reign  of  Queen  conUmlild  ud- 
Anne^  after  reciting  that  several  persons  had  theretofore  made  *^'*'^- 
and  thereafter  might  make  leases  for  one  or  more  life  or  lives, 
of  several  lands,  tenements,  and  hereditaments  in  the  said 
then  kingdom  of  Ireland,  with  covenants  and  agreements  in 
such  leases  for  renewing  the  same  from  time  to  time  on  the 
tender  and  payment  of  some  fine,  certain  on  the  death  of  any 
life  or  lives  in  such  lease  or  leases  mentioned,  by  adding  such 
one  or  more  life  or  lives,  on  failure  of  the  life  or  lives  in  being 
within  the  respective  times  in  such  agreements  and  covenants 
mentioned,  as  the  several  lessee  or  lessees  in  such  lease  or 
leases  should  nominate;  and  also  reciting,  that  through  one 
pretence  or  other,  on  the  fall  or  failure  of  any  life  or  lives  in 
being,  the  lessee  or  lessees  were  greatly  delayed  before  he  or 
they  could  obtain  any  renewal  according  to  the  covenants  and 
agreements  in  their  leases,  to  their  great  discouragement;  for 
remedy  whereof  it  was  enacted,  that  if  it  should  so  happen  that 
any  person  or  persons  who,  in  pursuance  of  such  agreements 
for  renewal  in  such  leases  contained  or  to  be  contained,  ought 
to  make  such  new  lease  or  leases  as  had  been  or  should  be 
agreed  to  be  made,  should  be  under  any  disability  so  to  do, 
by  reason  of  infancy,  coverture,  or  non  compos  mentis^  that 
(hen  and  in  every  such  case,  (that  is  to  say),  in  case  of  dis* 
ability  by  reason  of  infancy  or  being  under  age,  by  the  direc- 
tion of  the  High  Court  of  Chancery  or  the  court  of  Exchequer, 
signified  by  an  order  made  upon  hearing  all  parties  concerned 
on  the  petition  of  such  lessee  or  lessees,  it  should  and  might 
be  lawful  to'and  for  the  guardian  or  guardians  of  such  infant 
or  persons  under  age,  upon  such  lessee  or  lessees  tendering 
the  fine  or  fines  agreed  on  in  such  lease,  and  performing  all 
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n  Gcob  4  &  1  8udi  matters  and  things  as  by  the  said  covenants  and  agree- 
wnu  4,  Q.  65.  ments  ought  to  be  performed  on  his  or  their  part  and  behalf 
previous  to  such  renewal,  in  such  manner  as  should  by  such 
order  be  directed,  to  renew  such  lease  or  leases  by  adding 
such  new  life  or  lives  as  should  be  named  by  the  said  lessee 
or  lessees  according  to  the  said  covenants  and  agreements, 
and  such  guardian  or  guardians  were  thereby  required  to  re- 
new such  lease  or  leases  by  putting  in  such  new  life  or  lives 
as  should  be  so  named  unto  them  as  aforesaid,  while  the  in- 
fant or  minor  of  such  guardian  or  guardians  should  be  under 
such  disability  of  infancy  or  under  age ;  and  it  was  further 
enacted,  that  in  all  cases  where  the  person  or  persons  who  by 
covenant  or  agreement  were  obliged  to  make  such  renewals 
were  or  should  be  disabled  to  renew  by  reason  of  being  under 
coverture,  beyond  the  seas,  or  non  compos  mentUf  it  should  and 
might  be  lawful  to  and  for  the  Lord  Chancellor  or  Commissioner 
or  Commissioners  of  the  Great  Seal  of  the  said  then  kingdom  of 
Ireland  for  the  time  being  upon  petition  or  complaint  made 
to  him  or  them  in  the  High  Court  of  Chancery,  upon  payment 
of  the  fine  and  such  other  sum  or  sums  of  money  as  ought  to 
be  paid  upon  such  renewal  for  the  use  of  the  person  or  persons 
entitled  to  the  same,  and  upon  the  lessee  or  lessees  doing  and 
performing  all  and  every  such  matters  and  things  as  by  the 
said  covenants  or  agreements  in  the  said  lease  or  leases  ought 
to  be  done  or  performed  by  him  or  them  previous  to  such 
renewal,  to  order  or  appoint  such  renewal  or  renewals  to  be 
made  by  one  of  the  Masters  of  the  said  court  of  Chancery,  to 
be  nominated  and  appointed  by  the  said  Lord  Chancellor  or 
Commissioner  or  Commissioners  of  the  (rreat  Seal  for  the  time 
being;  and  such  Master  so  nominated  and  appointed,  and  also 
such  guardian  and  guardians  as  aforesaid,  should  make  and 
execute  such  deed  of  renewal  in  the  name  of  the  person  or 
persons  who  ought  to  have  renewed  the  same;  which 
deed  or  deeds  of  renewal  so  made  and  executed  by  the 
said  guardian  or  guardians.  Master  or  Masters,  counterparts 
thereof  being  duly  perfected  by  the  lessee  or  lessees  for  the 
use  and  benefit  of  the  person  or  persons  having  the  reversion 
and  inheritance  of  such  lands,  tenements,  or  hereditaments 
comprised  in  such  deed  or  deeds,  should  be  as  good  and  ef- 
fectual in  law  and  equity,  to  all  intents  and  purposes,  as  if 
the  person  or  persons  under  age  had  been  of  full  age  and  had 
executed  the  same,  or  as  if  the  other  person  or  persons  under 
such  disability  had  not  been  so  disabled  and  had  executed  the 
same ;  provided  such  person  or  persons  under  age  or  under 
such  disability  as  aforesaid  were  at  the  time  of  the  renewal  of 
such  lease  compellable  in  law  or  equity  to  make  such  renewal: 
And  whereas  it  is  expedient  that  the  provisions  of  the  said 
recited  act,  which  have  been  so  long  in  force  in  Ireland^ 
should  remain  unaltered — Be  it  therefore  further  enacted,  That 
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the  clauses  and  provisions  contained  in  the  said  act  shall  be  r^cm.  4  &  i 
and  continue  in  force  in  the  same  manner  to  all  intents  and    "*'  ^'  ^  ^' 
purposes  as  if  the  said  clauses  and  proTisions,  and  every  part 
thereof,  had  been  repeated  and  re-enacted  in  this  act;  and 
none  of  the  other  provisions  in  this  act  contained  for  autho- 
rising any  surrenders  to  be  accepted,  or  any  new  lease  to  be 
made  or  executed,  for  or  on  the  behalf  of  any  person  who,  in 
pursuance  of  any  covenant  or  agreement  for  renewal  in  any 
lease  contained  or  to  be  contained,  ought  to  make  such  new 
lease  or  leases,  shall  extend  or  be  construed  to  f  land  in  /r«-  f  sfe. 
land(g). 

XXIII.  And  be  it  further  enacted,  That  where  any  per-  2i!S^iukto^ 
son,  being  lunatic,  is  or  shall  be  seised  or  possessed  of  any  he,  o?  itnu- 
land,  either  for  life  or  for  some  other  estate,  with  power  of  nmitod  Mute 
granting  leases  and  taking  fines,  reserving  small  rents  on  such  ^J^b*^ 
leases,  for  one,  two,  or  three  lives  in  possession  or  reversion,  committees 
or  for  some  number  of  years  determinable  upon  lives,  or  for 

any  term  of  years  absolutely,  such  power  of  leasing  which  is 
or  shall  be  vested  in  such  person,  being  lunatic  and  having  a 
limited  estate  only,  shall  and  may  be  executed  by  the  com* 
mittee  of  the  estate  of  such  person,  under  the  direction  and 
order  of  the  Lord  Chancellor,  intrusted  as  aforesaid. 

XXIV.  And  be  it  further  enacted.  That  wliere  any  person,  g^'gg^ 
being  lunatic,  is  or  shall  be  seised  or  possessed  of  or  entitled  orertstnin 
to  any  land  in  fee  or  in  tail,  or  to  any  leasehold  land  for  an  £r«?*biQiate 
absolute  interest,  and  it  shall  appear  to  the  Lord  Chancellor,  ^J^S^'^e^ 
intrusted  as  aforesaid,  to  be  for  the  benefit  of  such  person  ^JJ^!r,^ 
that  a  lease  or  under-lease  should  be  made  of  such  estates  may  direct 
for  terms  of  years,  for  encouraging  the  erection  of  buildings  j^H^j^.  ^  ^ 
therein,  or  for  repairing  buildings  actually  being  thereon,  or 
otherwise  improving  the  same,  or  for  farming  or  other  pur- 
poses, it  shall  be  lawful  for  the  Lord  Chancellor,  intrusted  as 
aforesaid,  to  order  and  direct  the  committee  of  the  estate  of 

such  lunatic  to  make  such  lease  of  the  land  of  such  persons 
respectively,  or  any  part  thereof,  according  to  his  or  her  in- 
terest therein  respectively,  and  to  the  nature  of  the  tenure  of 
such  estates  respectively,  for  such  term  or  terms  of  years,  and 
subject  to  such  rents  and  covenants,  as  the  Lord  Chancellor, 
intrusted  as  aforesaid,  shall  direct  (A). 

XXV.  And  whereas  by  an  act  passed  in  the  first  year  of  somuch  of 
the  reign  of  King  George  the  First,  intituled  ^n  act  for  mak*  •.  9,'  as  owctf 
ing  more  effectual  her  late  Majesty's  gracious  intentions  for  ^^S^tmmt- 
augmenting  the  maintenance  of  the  poor  clergy ,  it  was  enact-  JiSM^u 
ed.  That  the  agreements  of  guardians  for  and  on  behalf  of  in-  repealed. 
fants  or  idiots  under  their  guardianship  should  be  as  good 

and  efiectual  to  all  intents  and  purposes  as  if  the  said  infants 
or  idiots  had  been  of  full  age  and  of  sound  mind,  and  had 

(g)  See  ante,  pp.  352—854.  (h)  See  ante,  pp.  341—346. 
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n  rico.4  dc  1  themsdves  entered  into  such  agreements:  And  whereas  it  U 
"*  '  ^' — -'  desirable  that  the  said  powers  should  be  exercised  under  pro- 
per control,  and  that  the  same  should  be  extended  to  all  per- 
sons against  whom  a  commission  of  lunacy  shall  have  is^ 
sued :  Be  it  therefore  further  enacted,  That  so  much  of  the 
said  act  of  the  first  year  of  the  reign  of  King  George  the  First, 
as  is  hereinbefore  recited,  shall  be  and  the  same  is  hereby  re- 
pealed. 

Such  agree-        XXVI.  And  be  it  further  enacted.  That  the  guardian  of 
made  "^^     any  infant,  with  the  approbation  of  the  court  of  Chancery,  to 
wkhu?ap-  ^  signified  by  an  order  to  be  made  on  the  petition  of  such 
TheoowT  and  K"**'*^'***  *o  a  summary  way,  may  enter  into  any  agreement 
by  commiu    for  or  on  behalf  of  such  infant  which  such  guardian  might 
mt^t!^  have  entered  into  by  virtue  of  the  said  last- recited  act,  if  the 
ciuow^i^     same  had  not  been  repealed;  and  the  committee  of  the  estate 
of  any  lunatic,  with  the  approbation  of  the  Lord  Chancellor^ 
intrusted  as  aforesaid,  to  be  signified  by  an  order  to  be  made 
in  the  petition  of  such  committee  in  a  summary  way,  may  en- 
ter into  any  agreement  for  or  on  behalf  of  such  lunatic  wbidi> 
the  guardian  of  an  infant  might  have  entered  into  for  or  on 
the  behalf  of  such  infant  by  virtue  of  the  said  last-recited 
act,  if  the  same  had  not  been  repealed* 

CMondtiMor      XXVII.  And  be  it  further  enacted,  That  when  any  person 
direction  cmt    who  shall  have  contracted  to  sell,  mortgage,  let,  divide,  ex- 
^i^^;^or^     change,  or  otherwise  dispose  of  any  land,  shall  aflerwardis  be- 
L^  taT^^    come  lunatic,  and  a  specific  performance  of  such  contract, 
ftmnance  of   either  whoUy  or  so  far  as  the  same  shall  remain  to  be  per- 
contnctf.      formed,  shall  have  been  decreed  by  the  court  of  Chancery, 
either  before  or  afler  such  lunacy,  it  shall  be  lawful  for  the 
committee  of  the  estate  of  such  lunatic,  in  the  place  of  such 
lunatic,  by  the  direction  of  the  Lord  Chancellor,  intrusted  aa 
aforesaid,  to  be  signified  by  an  order  to  be  made  on  the  peti* 
tion  of  the  plaintiff  or  any  of  the  plaintiffs  in  such  suit,  to  con- 
vey such  land,  in  pursuance  of  such  decree,  to  such  person  and 
in  such  manner  as  the  said  Lord  Chancellor,  intrusted  as  afore- 
said, shall  direct ;  and  the  purchase  money,  or  so  much  there- 
of as  remains  unpaid,  shall  be  paid  to  the  committee  of  such 
lunatic  (t). 

The  Lord  XXVIII.  And  bc  it  further  enacted,  That  it  shall  be  law- 

^SS*wdS  ful  for  the  Lord  Chancellor,  intrusted  as  aforesaid,  to  order  any 

UmiSai^be  ^^'^i  ^^  ^^  ^  which  any  person  being  lunatic  shall  be  seised 

■old  or  charg.  or  possesscd  or  entitled,  to  be  sold,  or  charged  and  incum- 


ms?fOTnJs-  bered  by  way  of  mortgage,  or  otherwise  disposed  of,  as  shall 
v^^^SmT  ^^  deemed  most  expedient  for  the  purpose  of  raising  money 


of  debts,  ftc.  for  payment  of  the  debts,  or  engagements  of  such  lunatic,  the 
discharge  of  any  incumbrances  on  his  estates,  the  costs  of  ap- 
plying for  and  obtaining  the  commission  of  lunacy  and  in  op- 

(i)  See  antt,  pp.  428, 429, 
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position  thereto,  and  all  proceedings  under- the  said  conraiis-  ^^/^.V. 
sion,  and  the  costs  of  such  sales,  mortgages,  charges^  and  in-  —  *  * 
cumbrances,  and  other  dispositions,  or  for  any  of  such  pur- 
poses as  aforesaid,  as  such  Lord  Chancellor,  intrusted  as  afore- 
said,  shall  respectively  direct;  and  that  the  monies  arising 
from  any  such  sale,  mortgage,  charge,  incumbrance,  or  other 
disposition,  may  be  paid,  laid  out,  and  applied  in  payment  of 
the  debts  and  engagements  of  such  lunatic,  the  discharge 
of  any  incumbrances  on  his  estates,  the  costs  of  applying  for 
and  obtaining  the  commission  of  lunacy  and  in  opposition 
thereto,  and  all  proceedings  under  the  same  commission,  or 
incurred  under  the  order  of  such  Lord  Chancellor,  intrusted 
as  aforesaid,  and  the  costs  of  such  sales,  mortgages,  charges, 
and  incumbrances,  and  other  dispositions,  in  such  manner  as 
the  said  Lord  Chancellor,  intrusted  as  aforesaid,  shall  direct; 
and  to  direct  the  committee  of  the  estate  of  such  person  to 
execute,  in  the  place  of  such  person  respectively,  conveyances 
of  the  estates  so  to  be  sold,  mortgaged,  incumbered,  or  dis- 
posed of,  and  to  do  all  such  acts  as  shall  be  necessary  to  effec- 
tuate the  same,  in  such  manner  as  such  Lord  Chancellor,  in- 
trusted as  aforesaid,  shall  direct  {k). 

XXIX*  Provided  always,  and  be  it  further  enacted.  That  surplus  or 
on  any  sale,  mortgage,  charge,  incumbrance,  or  other  dis-  ^S^JIS^ 
position,  which  shJEdl  be  made  in  pursuance  of  this  act,  the  mturaaiuic 
person  whose  estate  shall  be  sold,  mortgaged,  charged,  incum- 
bered, or  otherwise  disposed  of,  and  his  or  her  heirs,  next  of 
kin,  devisees,  legatees,  executors,  administrators,  and  assigns, 
shall  have  such  and  the  like  interest  in  the  surplus  which  shall 
remain,  afler  answering  the  purposes  aforesaid,  of  the  money 
raised  by  such  sale,  mortgage,  charge,  incumbrance,  or  other 
disposition,  as  he,  she,  or  they  would  have  had  in  the  estate 
by  the  sale,  mortgage,  charge,  incumbrance,  or  other  dispo- 
sition of  which  such  monies  shall  be  raised,  if  no  such  sale, 
mortgage,  charge,  incumbrance,  or  other  disposition  had  been 
made ;  and  such  monies  shall  be  of  the  same  nature  and  char- 
acter as  the  estate  so  sold,  mortgaged,  charged,  incumbered, 
or  disposed  of;  and  it  shall  be  lawful  for  the  said  Lord  Chan- 
cellor, intrusted  as  aforesaid,  to  make  such  orders,  and  to  di- 
rect such  acts  and  deeds  to  be  done  and  executed,  as  shall  be 
necessary  for  carrying  the  aforesaid  objects  into  effect,  and 
for  the  due  application  of  such  surplus  monies  (/}• 

XXX.  Provided  nevertheless,  and  be  it  enacted,  That  no-  ActihaU  not 
thing  in  this  act  contained  shall  extend  to  subject  any  part  of  Sf^t^'to' 
the  estates  of  any  person,  bein^  lunatic,  to  the  debts  or  de-  jl^^^^^ 
mands  of  hb  creditors,  otherwise  than  as  the  same  are  now  are  now  mb- 
subject  and  liable  by  due  course  of  law,  but  only  to  autho- 
rize  the  Lord  Chancellor,  intrusted  as  aforesaid,  to  make  order 

(*)  See  ante,  pp.  362—365.  (/)  Seeanf*-,  pp.  238—241. 

L  L 


514  Appendix* 

wm*4'  c*66^  ^  ^"^^  cases  as  are  hereinbefore  mentioned,  when  the  same 
— '—^ '  shall  be  deemed  just  and  reasonable,  or  for  the  benefit  or  ad- 
vantage of  such  lunatic. 

suTTenderand      XXXI.  And  be  it  further  enacted,  That  every  surrender 

leases  deemed         •,.  ■  ^  ^  .1         j* 

valid.  ana  lease,  agreement,  conveyance,  mortgage,  or  other  dispo- 

sition respectively,  granted  and  accepted,  executed  and  made, 
by  virtue  of  this  act,  shall  be  and  be  deemed  as  valid  and  le- 
gal to  all  intents  and  purposes  as  if  the  person  by  whom,  or 
in  whose  place,  or  on  whose  behalf  the  same  respectively  shall 
be  granted  or  accepted,  executed  and  made,  had  been  of  full 
age,  unmarried,  or  of  sane  mind,  and  had  granted,  accepted, 
made,  and  executed  the  same ;  and  every  such  surrender  and 
lease  respectively  made  and  accepted  by  or  on  the  behalf  of 
a  feme  covert  shall  be  valid,  without  any  fine  being  levied  by 
her. 

stock  belong-  XXXI 11.  And  be  it  further  enacted,  That  where  any  stock 
ml  yuTorde?  shall  be  Standing  in  the  name  of  or  shall  be  vested  in  any  per- 
clwjireiioMo*  ^^^  being  lunatic,  who  shall  be  beneficially  entitled  thereto, 
betnui«ferred.  or  shall  be  Standing  in  the  name  of  or  vested  in  any  person 
being  committee  of  the  estate  of  a  person  found  lunatic,  in 
trust  for  or  as  part  of  his  property,  and  such  committee  shall 
have  died  intestate,  or  shall  himself  become  lunatic,  or  shall 
be  out  of  the  jurisdiction  of  or  not  amenable  to  the  process 
of  the  court  of  Chancery,  or  it  shall  be  uncertain  whether 
such  committee  be  living  or  dead,  or  such  committee  shall 
neglect  or  refuse  to  transfer  such  stock,  and  to  receive  and 
pay  over  the  dividends  thereof  to  a  new  committee,  or  as  he 
shall  direct,  for  the  space  of  fourteen  days  next  after  a  request 
in  writing  for  that  purpose  shall  have  been  made  by  any  new 
committee,  then  and  in  every  or  any  such  case  it  shall  be 
lawful  for  the  Lord  Chancellor,  intrusted  as  aforesaid,  upon 
the  petition  of  the  committee  of  the  estates  of  the  person 
being  lunatic,  or  of  the  person  reported  by  the  master  to 
whom  the  matter  is  referred  as  a  proper  person  to  be  such 
committee,  although  such  report  shall  not  have  been  confirm- 
ed, to  direct  such  person  as  such  Lord  Chancellor  shall  think 
proper  to  appoint  for  that  purpose  to  transfer  such  stock  to 
or  into  the  name  of  any  new  committee  or  in  the  name  of  the 
Accountant-General  of  the  said  court,  or  otherwise,  and  also  to 
receive  and  pay  over  the  dividends  thereof,  or  such  sum  or 
sums  of  money,  in  such  manner  as  such  Lord  Chancellor  shall 
think  proper ;  and  such  transfers  and  payments  shall  be  valid 
and  e£^tual  to  all  intents  and  purposes  whatsoever  (m). 

Where  rtock  XXXIV.  And  be  it  further  enacted.  That  where  any  stock 
log  in  th^  *  shall  be  standing  in  the  name  of  or  vested  in  any  person  re- 
SS?  ^d-'  siding  out  of  England,  it  shall  be  lawful  for  the  Lord  Chancel- 
*"««»*  of  En-  lor,  intrusted  as  aforesaid,  upon  petition,  and  proof  being  made 
f  sk.'  ^^  ^^  ^^  theirf  satisfaction  that  such  person  has  been  declared 

(m)  See  ante,  pp.  193, 194. 
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lanaticy  and  that  his  personal  estate  has  been  vested  in  a  cura-  ii  oeo,  4  &  i 
tor  or  other  person  appointed  for  the  management  thereof,  ac-  Loni  ciJncei-" 
cording  to  the  laws  of  the  place  where  such  person  shall  re-  ^^ maydirect 
side,  to  direct  any  person  whom  such  Lord  Chancellor  shall 
thiuk  proper  to  appoint  for  that  purpose  to  transfer   such 
stock,  or  any  part  or  parts  thereof,  into  the  name  of  any  such 
curator  or  other  such  person  as  aforesaid,  or  otherwise,  and 
also  to  receive  and  pay  over  the  dividends  thereof,  as  such 
Lord  Chancellor  shall  think  fit;  and  that  such  transfers  and 
payments  shall  be  valid  and  effectual  to  all  intents  and  pur- 
poses whatsoever  (n). 

XXXV.  And  be  it  further  enacted.  That  the  court  of  cocumaybc 
Chancery  or  Lord  Chancellor,  intrusted  as  aforesaid,  may  order  fJudu^  ^  ^ 
the  costs  and  expenses  of  and  relating  to  the  petitions,  or- 
ders, directions,  conveyances,  and  transfers  to  be  made  in 
pursuance  of  this  act,  or  any-  of  them,  to  be  paid  and  raised 
out  of  or  from  the  lands  or  stock  or  the  rents  or  dividends  in 
respect  of  which  the  same  respectively  shall  be  made,  in  such 
manner  as  the  said  court  or  Lord  Chancellor  shall  think  pro- 
per (o), 

XXXIX.  And  be  it  further  enacted.  That  the  powers  and  Powenghen 
authorities  given  by  this  act  to  the  Lord  Chancellor  of  Great  ciunceikv^of 
Britain^  intrusted  as  aforesaid,  shall  extend  to  all  land  and  ^'^^  Briuin; 
stock  wheresoever,  within  any  of  the  dominions,  plantations, 
and  colonies  belonging  to  his  Majesty  (except  Scotland  and 
Ireland)* 

XL.  And  be  it  further  enacted,  That  the  powers  and  au-  which  mav  be 
thorities  given  by  this  act  to  the  Lord  Chancellor  of  Great  ESIichlnih 
Britain^  intrusted  as  aforesaid,  shall  and  may  be  exercised  in  lor  of  Ireland, 
like  manner  by,  and  are  hereby  given  to,  the  Lord  Chancellor 
of  Ireland^  intrusted  as  aforesaid,  with  respect  to  all  land  and 
stock  in  Ireland,  but  not  further  or  otherwise. 

XLL  And  whereas  it  is  desirable  that  in  some  cases  inqui-  inquititioiu 
sitions  taken  in  England  on  a  commission  in  the  nature  of  a  writ  ^^^^^ 
de  lunatico  inquirendo,  and  writs  o£  supersedeas  of  any  such  com-  '^^^'^•n^f'^ 

•      •  I        /"m  ,  .  'rii'i  of  Great  Brl- 

mission  should  be  acted  upon  m  Ireland  m  the  same  manner  as  tain  to  be 
the  same  may  be  acted  upon  in  England,  and  for  that  pur-  ^lildent^td of 
pose  shall  be  placed  on  record  in  Ireland;  and  that  inquisi-  JJS|^J|Jd*act- 
tions  on  a  like  commission  executed  in  Ireland^  and  writs  of  «i  on  there, 
supersedeas  of  any  such  commission,  shall  be  acted  on  in  Eng^  "^       ^ 
land,  and  for  that  purpose  shaU.be  placed  on  record  there; 
be  it  therefore  enacted.  That  in  all  cases  where  any  person  has 
been  or  shall  be  found  lunatic  or  of  unsound  mind,  and  inca- 
pable of  managing  his  or  her  affairs,  by  any  inquisition  on  a 
commission  in  the  nature  of  a  writ  de  lunatico  inquirendo  un- 
der the  Great  Seal  of  Great  Britain,  it  shall  be  lawful  for  the 
proper  officer,  by  order  of  the  Lord  Chancellor  of  Great  Bri- 
tain, intrusted  as  aforesaid,  to  transmit  a  transcript  of  the  re* 

(»)  See  an/etpp.  194,  105.  (o)  See  antCf  pp.  389—394. 
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11  om.4  h  I  cord  of  such  insquisition  to  the  Chancery  of  Ireland^  and  sucli 

— '-^ '•  transcript  shall  thereupon  be  entered  of  record  and  be  as  of 

record  there ;  and  in  case  a  writ  of  supersedeas  of  any  such 
commission  shall  issue,  the  issue  of  such  writ  shall  be  certified 
and  transmitted  and  recorded  in  like  manner,  and  the  copies 
of  the  record  of  any  such  inquisition  or  supersedeas  so  trans- 
mitted and  entered  as  of  record  in  the  Chancery  of  Ireland 
shall,  if  the  Lord  Chancellor  of  Ireland^  intrusted  as  aforesaid, 
t  siic.  shall  see  fit,  and  so  long  only  as  he  or  theyf  shall  so  see  fit,  be 

y  sie,  acted  upon  by  him  or  them  respectiyelyf ,  and  be  of  the  same 

force  and  validity,  and  have  the  same  effect  to  all  intents  and 
purposes  in  Ireland^  as  if  such  inquisition  bad  been  taken 
on  a  commission  under  the  Great  Seal  of  Irelandy  and  such 
writ  of  supersedeas  had  been  issued  under  the  Great  Seal  of 
Ireland;  and  that  in  all  cases  where  any  person  has  been  or 
shall  be  found  lunatic  or  of  unsound  mind,  and  incapable  of 
managing  his  or  her  affairs,  by  any  inquisition  on  a  com- 
mission in  the  nature  of  a  writ  de  lunaiico  inquirendo  under 
the  Great  Seal  of  Ireland^  it  shall  be  lawful  for  the  proper 
officer,  by  order  of  the  Lord  Chancellor  of  Ireland^  intrusted 
as  aforesaid,  to  transmit  a  transcript  thereof  in  like  manner 
to  the  Chancery  of  England^  and  such  transcript  shall  there- 
upon be  entered  as  of  record  there ;  and  in  case  a  writ  of  <«- 
persedeas  of  any  such  commission  shall  issue,  a  transcript 
thereof  shall  be  certified  and  transmitted  to  the  Chancery  of 
England^  and  recorded  in  like  manner;  and  such  entry  of  re- 
cord of  any  such  inquisition  or  supersedeas  shall,  if  the  Lord 
Chancellor  of  Great  Brtlam,  intrusted  as  aforesaid,  shall  see 
t  Sie,  fit,  and  so  long  as  he  or  theyf  shall  so  see  fit,  be  acted  upon 

t  sie,  by  him  or  them  respectiyelyj,  and  be  of  the  same  force  and 

validity,  and  have  the  same  force  and  effect,  as  if  such  inqui- 
sition had  been  taken  on  a  commission  under  the  Great  Seal  of 
Great  Britain,  and  such  writ  of  supersedeas  had  been  issued 
under  the  Great  Seal  of  Great  Britain  (|))« 

PowRBjgm       XLII.  And  be  it  further  enacted.  That  the  powers  and 

chraecUar,  to  authorities  given  by  this  act  to  the  Lord  ChanceUor  of  Great 

EmTkotpct  J^i^i^t  intrusted  as  aforesaid,  shall  and  may  be  exercised  in 

jjjjcommi*-  like  manner  by,  and  are  hereby  given  to,  the  Lord  Keeper  or 

Commissioners  of  the  Great  Seal  of  Great  Britain  for  the  time 

being,  intrusted  as  aforesaid ;  and  the  powers  and  authorities 

given  by  this  act  to  the  Lord  Chancellor  of  Ireland^  intrusted 

as  aforesaid,  shall  and  may  be  exercised  in  like  manner  by, 

and  are  hereby  given  to,  the  Lord  Keeper  or  Commissioners  of 

the  Great  Seal  of  Ireland  for  the  time  being,  intrusted  as 

aforesaid. 

Who  ihau  be      XLIIL  Provided  always,  and  be  it  further  enacted,  That 

ordcn  dT  th«   ^^  ^^  cases  in  which  orders  shall  be  made  in  pursuance  of  this 

i?ff  tiultelk'  ^^'  ^^'  ^^®  transfer  of  stock,  the  person  to  be  named  in  such 

order  for  making  such  transfer  shall  be  some  officer  of  such 

{p)  See  ante,    pp.  21, 22. 
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company  or  society  in  whose  books  such  transfer  shall  be  {,^^^  *  ^ 
made ;  and  where  such  transfer  shall  be  directed  to  be  made  — ' 
in  books  kept  by  the  governor  and  company  of  the  Bank  of 
England^  such  officer  shall  be  the  Secretary  or  Deputy  Secre- 
tary»  or  Accountant-General  or  Deputy  Accountant-General, 
for  the  time  being,  of  the  said  governor  and  company. 

XLIV.  And  be  it  further  enacted.  That  this  act  shall  be  Act  to  be  ui 
and  is  hereby  declared  to  be  a  full  and  complete  indemnity  thebJaJc^and 
and  discharge  to  the  governor  and  company  of  the  Bank  of  ^^<^°"p*- 
Engiand,  and  all  other  companies  and  societies,  and  their 
officers  and  servants,  for  all  acts  and  things  done  or  permit- 
ted to  be  done  pursuant  thereto;  and  that  such  acts  and 
things  shall  not  be  questioned  or  impeached  in  any  court  of 
law  or  equity  to  their  prejudice  or  detriment. 


LUNATIC  TRUSTEES  AND  MORTGAGEES. 

1 1  Geo.  4  8c  1  miL  4,  c.  60. 

An  Act  for  amending  the  Law^  respecting  Conveyances  and'u  gm.  4  h  i 
Transfers  of  Estates  and  Funds  vested  in  Trustees  and  Mort-  ^*"-  ^*  ^  ^ 
gagees;  and  for  enabling  Courts  of  Eqmtyy  to  give  Effect 
to  their  Decrees  and  Orders  in  certain  Cases* 

[23rd  July,  1830.] 

WHEREAS  an  act  was  passed  in  the  sixth  year  of  the 
reign  of  his  late  Majesty  King  George  the  Fourth,  intituled 
An  act  for  consolidating  and  amending  the  laws  relating  to  6  o.  4,  c.  74. 
conveyances  and  transfers  of  estates  and  funds  vested  in  true* 
tees  mho  are  infants,  idiots,  lunatics,  or  trustees  of  unsound 
mind,  or  who  cannot  be  compelled  or  refuse  to  act;  and  also 
the  laws  relating  to  stacks  and  securities  belonging  to  infants, 
idiots,  lunatics,  and  persons  of  unsound  mind:  And  whereas  an 
act  was  passed  in  the  Parlument  of  Ireland,  in  the  second 
year  of  the  reign  of  King  George  the  First,  intituled  An  act  a  o.  i,  (d 
to  enable  infants  who  are  seised  or  possessed  of  estates  in  fee, 
in  trust  or  by  way  of  mortgage,  to  make  conveyances  of  such 
estates:  And  whereas  an  act  was  passed  in  the  Parliament  of 
Ireland,  in  the  fifth  year  of  the  reign  of  King  George  the  Se- 
cond, intituled  An  act  to  enable  tdiots  and  lunatics,  Hfho  are  s  q.  2,  {i.) 
seised  or  possessed  of  estates  in  fee  or  for  lives  or  terms  of 
years,  in  trust  or  by  way  of  mortgage,  to  make  conveyances, 
surrenders,  or  assignments  of  estates;  and  to  prevent  delay  m 
suits  in  equity,  where  trustees  are  not  found:  And  whereas  an 
act  was  passed  in  the  seventh  year  of  the  reign  of  his  late  Ma- 
jesty King  George  the  Fourth,  intituled  An  act  to  amend  the  7  o.  4,  c.  43. 
laws  in  force  in  Ireland  rekUing  to  conveyances  and  transfers 
of  estates  and  funds  vested  in  trustees:  And  whereas  it  is  ex- 
pedient that  the  provisions  of  the  said  acts  should  be  conso- 
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11  Reo.  4  &  1  lidated  and  enlarged ;  be  it  therefore  enacted  by  the  King's 

— '-"-^ — -  most  excellent  Majesty,  by  and  with  the  advice  and  consent 

of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in  this 

present  Parliament  assembled,  and  by  tlie  authority  of  the 

Recited  acts    same.  That  the  said  recited  acts  shall  be  and  the  sdme  are 

^epTa^h^ein  hereby  repealed,  except  so  far  as  the  same  relate  to  stock  be- 

mentioned,     longing  beneficially  to  infants  or  lunatics,  and  also  except  as 

to  such  proceedings  of  any  description,  under  the  same  acts 

respectively,  as  shall  have  been  commenced  before  the  passing 

of  this  act,  and  which  may  be  proceeded  in  according  to  the 

provisions  of  the  said  recited  acts  respectively,  or  according 

to.  the  provbions  of  this  act,  as  shall  be  thought  expedient; 

Provided  always,  that  the  several  acts  repealed  by  the  said 

first-recited  act  shall  not  be  revived. 

Rules  for  the  II.  And  inasmuch  as,  in  order  to  avoid  unnecessary  repeti- 
tio?oflS^  ^^on,  certain  words  are  used  in  this  act  as  describing  subjects, 
'^'  some  of  which,  according  to  their  usual  sense,  such  words 

would  not  embrace;  for  the  understanding  of  the  sense  attach- 
ed to  them  in  this  act — Be  it  further  enacted,  That  the  provi- 
sions of  this  act  shall  extend  to  and  include  the  several  other 
^estates  and  persons,  matters  and  things  hereinafler  mentioned; 
(that  is  to  say),  those  relating  to  land,  to  any  manor,  mes- 
suage, tenement,  hereditament,  or  real  property,  of  whatever 
tenure,  and  to  property  of  every  description  transferable 
otherwise  than  in  books  kept  by  any  company  or  society,  or 
any  share  thereof  or  interest  therein ;  those  relating  to  stock, 
to  any  fund,  annuity,  or  security  transferable  in  books  kept 
by  any  company  or  society  established  or  to  be  estjablished, 
or  to  any  money  payable  for  the  discharge  or  redeipption 
thereof,  or  any  share  or  interest  therein;  those  relating  to  di- 
vidends, to  interest  or  other  annual  produce;  those  relating 
to  a  conveyance,  to  any  fine,  recovery,  release,  surrender,  as- 
signment, or  other  assurance,  including  all  acts,  deeds,  and 
things  necessary  for  making  and  perfecting  the  same;  those 
relating  to  a  transfer,  to  any  assignment,  payment,  or  other 
disposition ;  those  relating  to  a  lunatic,  to  any  idiot,  or  per- 
son of  unsound  mind  or  incapable  of  managing  his  affairs; 
those  relating  to  an  heir,  to  any  devisee  or  other  real  repre- 
sentative by  the  common  law  or  by  custom  or  otherwise;  and 
those  relating  to  an  executor,  to  any  administrator  or  other 
personal  representative;  unless  there  be  something  in  the  sub- 
ject or  context  repugnant  to  such  construction ;  and  whenever 
this  act,  in  describing  or  referring  to  any  trustee  or  other 
person,  or  any  trust,  land,  conveyance,  matter,  or  thing,  uses 
the  word  importing  the  singular  number  or  the  masculine  gen- 
der only,  the  same  shaU  be  understood  to  include  and  shall  be 
applied  to  several  persons  as  well  as  one  person,  and  females 
as  well  as  males,  and  bodies  corporate  as  well  as  individuals, 
^  Sic,  and  several  trustf  lands,  stocks,  conveyances,  matters,  or  things 

respectively,  as  well  as  one  trust,  land,  stock,  conveyance. 
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niatteri  or  thing  respectively,  unless  there  be  something  in  the  ii  Geo.  4  &  i 
subject  or  context  repugnant  to  such  construction.  wm.4.  e.w, 

in.  And  be  it  further  enacted,  That  where  any  person  seis-  where  tnu- 
ed  or  possessed  of  any  land  upon  any  trust  or  by  way  of  mort-  J2*eei  o?iI^d 
gage  shall  be  lunatic,  it  shall  be  lawful  for  the  committee  ^^*u!/^^£^_ 
the  estate  of  such  person,  by  the  direction  of  the  Lord  Chancellor  ceiior  may  df 
of  Great  Britain,  being  intrusted  by  virtue  of  the  King's  sign  ^t^^™~ 
manual  with  the  care  and  commitment  of  the  custody  of  the  J^<*  peraooi 
persons  and  estates  of  persons  found  idiot,  lunatic,  or  of  un-  uuxit 
sound  mind,  to  convey  such  land,  in  the  place  of  such  trustee 
or  mortgagee,  to  such  person  and  in  such  manner  as  the  said 
Lord  Chancellor  shall  think  proper;  and  every  such  convey- 
ance shall  be  as  effectual  as  if  the  trustee  or  mortgagee,  being 
lunatic,  had  been  of  sane  mind,  memory,  and  understanding, 
and  had  made  and  executed  the  same  (g). 

IV.  And  be  it  further  enacted,  That  where  any  stock  shall  or  may  direct 
be  standing  in  the  name  of  any  person  who  shall  be  a  lunatic,  {^^^~ 
as  a  trustee  or  executor,  alone  or  jointly  with  any  other  per-  p«ion  to 
son,  or  shall  continue  to  be  standing  in  the  name  of  a  deceas-  orfun^* 
ed  person,  whose  executor  shall  be  lunatic,  or  shall  be  other-  ^?^eof  a 
wise  vested  in  or  transferable  by  any  person  who  shall  be  lu-  |^^*^i"^ 
natic,  for  the  benefit  of  some  other  person,  it  shall  be  lawful  ceivethedivi- 
for  the  Lord  Chancellor,  intrusted  as  aforesaid,  to  direct  the  ^^°^ 
committee  of  the  estate  of  any  such  lunatic  to  transferor  join 

in  transferring  such  stock  to  or  into  the  name  of  such  person 
and  in  such  manner  as  the  said  Lord  Chancellor  shall  think  pro- 
per, and  also  to  order  such  person  appointed  as  aforesaid  to 
receive  and  pay  over  or  join  in  receiving  and  paying  over  the 
dividends  of  such  stock  in  such  manner  as  the  said  Lord  Chan- 
cellor shall  direct;  and  every  such  transfer,  receipt,  and  pay- 
ment shall  be  as  effectual  as  if  the  person  being  lunatic  had 
been  of  sane  mind,  memory,  and  understanding,  and  had  trans- 
ferred, received,  and  paid,  or  joined  in  transferring,  receivingi 
and  paying,  such  stock  or  dividends. 

V.  And  be  it  further  enacted.  That  where  any  such  person  Lotdchancei- 
as  aforesaid  being  lunatic  shall  not  have  been  found  such  by  |||,teuton!roay 
inquisition,  it  shall  be  lawful  for  the  Lord  Chancellor,  intrusted  appt^ta  per- 
as  aforesaid,  to  direct  any  person  whom  the  said  Lord  Chancel-  or  tiaosfer. 
lor  may  think  proper  to  appoint  for  that  purpose,  in  the  place 

of  such  last-mentioned  lunatic,  to  convey  or  join  in  convey- 
ing such  land,  or  to  transfer  or  join  in  transferring  such  stock, 
and  receive  and  pay  over  the  dividends  thereof,  as  hereinbe- 
fore  is  mentioned;  and  every  such  conveyance,  transfer,  re- 
ceipt, or  payment,  shall  be  as  effectual  as  if  the  said  person 
being  lunatic  had  been  of  sane  mind,  memory,  and  understand- 
ing, and  had  made,  done,  or  executed  the  same ;  but  where 
any  sum  of  money  shall  be  payable  to  such  lunatic,  no  such 
last-mentioned  order  shall  be  made  if  such  sum  of  money  shall 
exceed  seven  hundred  pounds ;  and  where  any  sum  not  ex- 

(q)  See  antft  pp.  380—382. 
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11  Geo.  4  &  1  ceeding  seven  hundred  pounds  shall  be  payable  to  such  luna- 
wm.  4,  c.  eo.  ^j^^  ^^  ^^y  g^^i^  ^^^^^  ^l^^l  ^  0,3^^^  ()je  Lord  Chancellor,  in- 
trusted as  aforesaid,  shall  direct  to  whom  and  in  what  manner 
the  money  so  payable  shall  be  paid ;  and  every  payment  made 
in  pursuance  of  such  direction  shall  effectually  discharge'the  per- 
son paying  the  same  from  the  money  which  he  shall  so  pay  (r). 

Directions  or  XI.  And  be  it  further  enacted,  That  every  direction  or  or- 
oourrof  cbui-  der  to  be  made  in  pursuance  of  this  act  by  the  Lord  Chancel- 
KrdchwiS-  '^''»  entrusted  as  aforesaid,  or  by  the  court  of  Chancery,  or  by 
lor,  Ac,  un-   any  other  court  herein-before  mentioned,  shall  be  signified  by 

dertheautho-       "^      •  ,  ,     .  t  i-        •  i  ^ 

rityof  this  act,  an  Order  to  be  made  m  any  cause  depending  m  such  court  re- 
upoap^oon.  spectively,  or  upon  petition  in  the  lunacy  or  matter;  and  such 
person  as  herein-after  is  mentioned  shall  be  the  petitioner, 
whether  such  person  be  or  be  not  under  any  legal  disability ; 
(that  is  to  say),  if  the  same  shall  relate  to  a  conveyance,  trans- 
fer, receipt,  or  payment  to  or  in  such  manner  as  may  be  di- 
rected by  any  person  beneficially  entitled,  then  upon  the  pe- 
tition of  the  person  or  some  or  one  of  the  persons  beneficially 
entitled  to  the  land,  stock,  or  dividends  to  be  conveyed,  trans- 
ferred, received,  or  paid;  and  if  the  same  shall  relate  to  a 
conveyance  in  order  to  vest  any  land  or  stock  in  a  new  trus- 
tee duly  appointed  by  virtue  of  some  power  or  authority  in 
some  instrument  creating  or  declaring  the  trusts  of  such  land 
or  stock,  or  by  the  court  of  Chancery,  either  alone  or  together 
with  any  continuing  trustee,  then  upon  the  petition  either  of 
the  trustee  or  some  or  one  of  the  trustees  in  whom  the  same 
shall  be  proposed  to  be  vested,  or  of  any  person  having  an 
interest  therein ;  and  if  the  same  shall  relate  to  the  convey- 
ance of  an  estate  in  mortgage,  then  upon  the  petition  of  the 
person  or  some  or  one  of  the  persons  entitled  to  the  equity  of 
redemption  thereof,  or  of  the  person  or  some  or  one  of  the 
persons  entitled  to  the  monies  thereby  secured,  or  the  guar- 
dian or  committee  or  some  or  one  of  the  guardians  or  commit- 
tees of  the  person  entitled  to  such  monies,  if  an  infant  or  lunatic. 

Lord  Chan-        XII.  Provided  always  nevertheless,  and  be  it  further  enact- 

^dke?*!^  ed,  That  where,  on  account  of  the  lengh  of  time  which  shall 

toM^bUah^  have  elapsed  since  the  creation  or  last  declaration  of  a  trust, 

the  right       the  title  of  the  person  claiming  a  conveyance  or  transfer  may 

appear  to  require  deliberate  investigation  in  the  presence  of 

all  parties  interested,  in  order  to  prevent  the  vesting  of  the 

legal  estate  in  a  person  who  may  not  really  be  entitled  to  the 

benefit  thereof;  or  if  under  other  circumstances  it  shall  appear 

to  the  Lord  Chancellor,  intrusted  as  aforesaid,  or  the  court  of 

Chancery,  or  any  other  court  herein-before  mentioned,  not 

proper  to  make  an  order  upon  petition ;  it  shall  be  lawful  for 

such  Lord  Chancellor  or  any  such  court  to  direct  a  bill  to  be 

filed  to  establish  the  right  of  the  party  seeking  the  conveyance 

or  transfer,  and  upon  the  establishment  by  a  decree  of  such 

right,  by  the  same  decree,  or  any  order  in  the  cause  or  in  the 

(r)  See  ofl/f,  pp.  37 S,  n.,  382^386. 
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lonacy,  or  both,  to  direct  a  conyeyanoe  or  transfer  to  be  made  U  ^  ^  ^ 
according  to  the  intent  of  this  act.  "^  '^' — 

XIII.  And  be  it  further  enacted,  That  any  committee,  in-  cmimitteca, 
fant,  or  other  person  directed  by  yirtue  of  this  act  to  make  mav  te  am- 
or join  in  making  any  conyeyance  or  transfer  or  receipt  or  l~tJI^JSZ] 
payment,  shall  and  may  be  compelled,  by  the  order  to  be  ob-  ^^ 
tained  as  hereinbefore  is  mentioned,  to  make  and  execute  the 
same  in  like  manner  as  trustees  of  full  age,  and  of  sane  mind, 
memory,  and  understanding,  are  compellable  to  conyey,  trans- 
fer, or  receiye  and  pay  oyer  the  trust  estates  or  funds  yested 
in  them  respectiyely. 

XV.  And  be  it  further  enacted.  That  every  person,  being  Act  tontand 
in  other  respects  within  the  meaning  of  this  act,  shall  be  and  {^vilS^iii. 
be  deemed  to  be  a  trustee  within  the  meaning  of  this  act,  not-  temt,  orhav. 
withstanding  he  may  haye  some  beneficial  estate  or  interest  in  iSfonn. 
the  same  iiubject,  or  may  haye  some  duty  as  trustee  to  per- 
form ;  but  in  eyery  such  case,  and  in  eyery  case  of  a  mort- 
gagee (not  being  a  naked  trustee),  it  shall  be  in  the  discretion 

of  the  said  Lord  ChanceUor,  intrusted  as  aforesaid,  or  the  said 
court  of  Chancery,  if  under  the  circumstances  it  shall  seem 
requisite,  to  direct  a  bill  to  be  filed  to  establish  the  right  of 
the  party  seeking  the  conyeyance  or  transfer,  and  not  to 
make  the  order  for  such  conyeyance  or  transfer  unless  by  the 
decree  to  be  made  in  such  cause,  or  until  after  such  decree 
shall  haye  been  made. 

XVI.  And  be  it  further  enacted,  That  where  any  land  RepicMnt. 
shall  haye  been  contracted  to  be  sold,  and  the  yendor  or  any  Sontobe*"' 
of  the  vendors  shall  have  departed  this  life,  either  having  re*  ^uSTlc^''*' 
ceived  the  purchase  money  for  the  same  or  some  part  thereof,  f'^'^J^j?^ 
or  not  havmg  received  any  part  thereof,  and  a  specific  per-  pSfSSye; 
formance  of  such  contract,  either  wholly  or  as  far  as  the  same  ^Sumniimei" 
remains  to  be  executed,  or  as  far  as  the  same  by  reason  of^^^^^ 
the  infancy  can  be  executed,  shall  have  been  decreed  by  the  •ucb  mutees. 
court  of  Chancery  in  the  lifetime  of  such  vendor  or  after  his 
decease,  and  where  one  person  shall  have  purchased  an  estate 

in  the  name  of  another,  but  the  nominal  purchaser  shall,  on 
the  fiice  of  the  conyeyance,  appear  to  be  the  real  purchaser, 
and  there  shall  be  no  declaration  of  trust  from  him,  and  a  de- 
cree of  the  said  court,  either  before  or  after  the  death  of  such 
nominal  purchaser,  shall  have  declared  such  nominal  purcha- 
ser to  be  a  trustee  for  the  real  purchaser,  then  .and  in  every 
such  case  the  heir  of  such  vendor,  or  such  nominal  purchaser 
or  his  heir,  in  whom  the  premises  shall  be  vested,  shall  be 
and  be  deemed  to  be  a  trustee  for  the  purchaser  within  the 
meaning  of  this  act. 

XVII.  And  be  it  further  enacted.  That  where  any  land  J»^^  for 
shall  have  been  contracted  to  be  sold,  and  the  vendor  or  any  csutM^de^ 
of  the  vendors  shall  have  departed  this  life,  having  devised  ti!wnt.  ud 


522 


II  Geo.  4  &  1 
Win*  4«  c«  GXK 

contracted  to 
be  acid,  may 
be  directed  bo 
convey,  after 
a  decree  for 
speciflc  per- 
formance. 


Act  to  extend 
to  other  con- 
structive and 
resulting 
trusts,  when 
declared  by 
decree. 


Husbands  of 
female  trua- 
tees  to  be 
deemed  tni»- 
tees  within 
the  act. 


ProTlsionsas 
to  lunacy  to 
extend  to  all 
persons  com- 
pellaUe  to 
convey. 


/Appendix, 

the  same  in  settlemeDt  so  as  to  be  vested  in  any  person  for 
life  or  other  limited  interest,  with  any  remainder,  limitation, 
or  gift  oyer,  which  may  not  be  vested,  or  may  be  vested  in 
some  person  from  whom  a  conveyance  of  the  same  cannot  be 
obtained,  or  by  way  of  executory  devise,  and  a  specific  per- 
formance of  such  contract,  either  wholly  or  so  far  as  the  same 
remained  to  be  executed,  shall  have  been  decreed  by  the 
court  of  Chancery,  it  shaU  be  lawful  for  the  court  by  whom 
such  decree  shall  be  made,  by  the  same  or  any  other  decree, 
or  any  decretal  order,  or  upon  petition  in  the  cause,  to  direct 
any  such  tenant  for  life  or  other  person  having  a  limited  in- 
terest, or  the  first  executory  devisee  thereof,  to  convey  the 
fee  simple  or  other  the  whole  estate  contracted  to  be  sold  to 
the  purchaser,  or  in  such  manner  as  the  said  court  shall  think 
proper ;  and  every  such  conveyance  shall  be  as  effectual  as  if 
the  person  who  shall  make  the  same  were  seised  of  the  fee 
simple  or  other  the  whole  estate  contracted  to  be  sold. 

XVIIf.  And  be  it  further  enacted,  That  the  several  pro- 
visions hereinbefore  contained  shall  extend  to  every  other 
case  of  a  constructive  trust,  or  trust  arising  or  resulting  by 
implication  of  law;  but  in  every  such  case  where  the  alleged 
trustee  has  or  claims  a  beneficial  interest  adversely  to  the 
party  seeking  a  conveyance  or  transfer,  no  order  shall  be  made 
for  the  execution  of  a  conveyance  or  transfer  by  such  alleged 
trustee  until  after  it  has  been  declared  by  the  court  of  Chan- 
cery, in  a  suit  regularly  instituted  in  such  court,  that  such 
person  is  a  trustee  for  the  person  so  seeking  a  conveyance  or 
transfer;  but  this  act  shall  not  extend  to  cases  upon  parti- 
tion, or  cases  arising  out  of  the  doctrine  of  election  in  equity, 
or  to  a  vendor,  except  in  any  case  hereinbefore  expressly 
provided  for. 

XIX.  And  be  it  further  enacted.  That  where  any  feme 
covert  would  be  a  trustee,  mortgagee,  heir,  or  executor,  with- 
in the  provisions  of  this  act,  if  she  were  an  infant  or  lunatic, 
or  out  of  the  jurisdiction  or  not  amenable  to  the  process  of 
the  court  of  Chancery  or  Exchequer,  or  had  refused  or  neg- 
lected as  aforesaid  to  execute  or  make  such  conveyance, 
transfer,  receipt,  or  payment  as  hereinbefore  Is  mentioned, 
and  the  concurrence  of  her  husband  shall  be  necessary  in  any 
conveyance,  transfer,  receipt,  or  payment  which  ought  to  be 
made  or  executed  by  her  as  such  trustee,  mortgagee,  heir,  or 
executor,  then  and  in  any  such  case  such  husband,  whether 
under  any  disability  or  not,  shall  be  and  be  deemed  to  be  a 
trustee  within  the  meaning  of  this  act. 

XX.  And  be  it  further  enacted.  That  the  provisions  here- 
inbefore contained  for  obtaining  conveyances  from  any  person 
being  lunatic  shall  extend  to  and  include  all  persons  being  lu- 
natic, who,  by  force  of  any  law  for  payment  of  debts  out  of 
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real  estate  would  or  hereafter  may  be  compilable  to  conTey  ii  oea  4  &  i 
any  land  if  of  sound  mind  (*).  ^'°'''"'**^ 

XXI.  And  be  it  further  enacted,  That  the  provisions  here-  Act  to  extend 
inbefore  contained  shall  extend  and  be  construed  to  extend  }JJ2JJ*JJ"* 
to  all  cases  of  petitions  in  which  the  Lord  Chancellor,  intrusted  charitv  and 
as  aforesaid,  or  the  court  of  Chancery,  or  any  of  the  judges  sodedei. 
thereof,  is  by  law  authorized  and  empowered  to  grant  relief 

and  make  summary  orders  without  suit,  either  in  matters  of 
charity,  or  relative  to  or  for  the  better  security,  or  for  the  ap- 
plication, receipt,  payment,  or  transfer  of  any  of  the  funds 
thereof,  or  in  matters  relative  to  any  benefit  or  friendly  socie- 
ties, or  for  the  better  security,  or  for  the  application,  receipt, 
payment,  or  transfer  of  any  of  the  funds  thereof. 

XXII.  And  whereas  cases  may  occur,  upon  applications  inocrtain 
by  petition  under  this  act  for  a  conveyance  or  transfer,  where  chSSuwo? 
the  recent  creation  or  declaration  of  the  trust  or  other  cir-  «>«rtofci»n- 
cumstances  may  render  it  safe  and  expedient  for  the  Lord  point  new 
Chancellor,  intrusted  as  aforesaid,  or  the  court  of  Chancery,  iSitS!^^^°" 
(as  the  case  may  require),  to  direct,  by  an  order  upon  such 
petition,  a  conveyance  or  transfer  to  be  made  to  a  new  trus- 
tee or  trustees,  without  compelling  the  parties  seeldng  such 
appointment  to  file  a  bill  for  that  purpose,  although  there  is 

no  power  in  any  deed  or  instrument  creating  or  dedaring  the 
trusts  of  such  land  or  stock  to  appoint  new  trustees;  be  it 
therefore  further  enacted,  That  in  any  such  case  it  shall  be 
lawful  for  the  Lord  Chancellor,  intrusted  as  aforesaid,  or  the 
said  court  of  Chancery,  to  appoint  any  person  to  be  a  new 
trustees  by  an  order  to  be  made  on  a  petition  to  be  presented 
for  a  conveyance  or  transfer  under  this  act,  afler  hearing  all 
such  parties  as  the  said  court  shall  think  necessary;  and  there- 
upon a  conveyance  or  transfer  shaU  and  may  be  made  and 
executed,  according  to  the  provisions  herein-before  contained, 
to  or  so  as  to  vest  such  land  or  stock  in  such  new  trustee, 
either  alone  or  jointly  with  any  surviving  or  continuing  trus- 
tee, as  effectually  and  in  the  same  manner  as  if  such  new 
trustee  had  been  appointed  under  a  power  in  any  instrument 
creating  or  declaring  the  trusts  of  such  land  or  stock,  or  in  a 
suit  regularly  instituted  (/)• 

XXIV.  And  be  it  further  enacted.  That  where  in  any  suit  Manner  of 
commenced  or  to  be  commenced  in  the  court  of  Chancery  it  ^h|^^ 
shall  be  made  to  appear  to  the  court  by  affidavit  that  diligent  ^*  <^«^ 
search  and  inquiry  has*)*  been  made  after  any  person  made  a  equity ,^am 
defendant  who  is  only  a  trustee,  to  serve  him  with  the  pro-  °  ' "  '  ~ 
cess  of  the  court,  and  that  he  cannot  be  found,  it  shall  be 
lawful  for  the  said  court  to  hear  and  determine  such  cause, 
and  to  make  such  absolute  decree  therein  against  every  person 
who  shall  appear  to  them  to  be  only  a  trustee,  and  not  other- 
wise concerned  in  interest  in  the  matter  in  question,  in  such  and 

(«)  See  11  Geo.  4  &  1  WiU.  4.  c.  47.  (i)  See  anUy  pp.  386—389. 
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u  Geo.  4  &  1  the  same  manner  as  if  such  trustee  had  been  duly  served  with 
—  '  the  process  of  the  court,  and  had  appeared  and  filed  his 
answer  thereto,  and  had  also  appeared  by  his  counsel  and 
clerk  at  the  hearing  of  such  cause :  Provided  always,  that  no 
such  decree  shall  bind,  affect,  or  in  anywise  prejudice  any 
person  against  whom  the  same  shall  be  made,  without  service 
of  process  upon  him  as  aforesaid,  his  heirs,  executors,  or  ad- 
ministrators, for  or  in  respect  of  any  estate,  right,  or  interest 
which  such  person  shall  have  at  the  time  of  making  such  de- 
cree, for  his  own  use  or  benefit,  or  otherwise  than  as  a  trus- 
tee as  aforesaid. 

cmu  nuiy  be  XXV.  And  be  it  further  enacted.  That  the  Lord  Chancellor, 
directed  to  be  ]„trusted  as  aforesaid,  and  the  court  of  Chancery,  may  order 
the  costs  and  expenses  of  and  relating  to  the  petitions,  orders, 
directions,  conveyances,  and  transfers  to  be  made  in  pur- 
suance of  this  act,  or  any  of  them,  to  be  paid  and  raised  out 
of  or  from  the  land  or  stock  or  the  rents  or  dividends  in 
respect  of  which  the  same  respectively  shall  be  made,  or  in 
such  other  manner  as  the  said  Lord  Chancellor  or  court  shall 
think  proper  (u). 

powen  given      XXVL  And  be  it  further  enacted.  That  the  powers  and 

aSm^Mot  authorities  given  by  this  act  to  the  Lord  Chancellor  of  Great 

Great  Britain;  Britain^  intrustcd  as  aforesaid,  shall  extend  to  all  land  and 

stock  within  any  of  the  dominions,  plantations,  and  colonies 

belonging  to  his  Majesty  (except  Scotland  and  Ireland)* 

which  maybe     XXVIL  And  be  it  further  enacted.  That  the  powers  and 

^i^dchL-  authorities  given  by  this  act  to  the  Lord  Chancellor  of  Qreat 

c(^or  lie-  Britain f  intrusted  as  aforesaid,  shall  and  may  be  exercised  in 

like  manner  by,  and  are  hereby  given  to  the  Lord  Chancellor 

of  Ireland^  intrusted  as  aforesaid,  with  respect  to  all  land  and 

stock  in  Ireland. 

Powen  given      XXV IIL  And  be  it  further  enacted,  That  the  powers  and 

cy^aamxo  authorities  given  by  this  act  to  the  Lord  Chancellor  of  Great 

Lo^Kenier^  Britain,  iutrustcd  as  aforesaid,  shall  and  may  be  exercised  in 

andcmnmit-  like  manner  by  and  are  hereby  given  to  the  Lord  Keeper  or 

Commissioners  of  the  Great  Seal  of  Great  Britain  for  the  time 

being,  intrusted  as  aforesaid ;  and  the  powers  and  authorities 

r  given  by  this  act  to  the  Lord  Chancellor  of  Ireland,  intrusted 

as  aforesaid,  shall  and  may  be  exercised  in  like  manner  by, 

and  are  hereby  given  to  tlie  Lord  Keeper  or  Commissioners  of 

the  Great  Seal  of  Ireland  for  the  time  being,  intrusted  as 

aforesaid. 

Who  shall  be  XXXIL  Provided  always,  and  be  it  further  enacted,  That 
ordmof tiSe  ^^  ^^  cases  in  which  orders  shall  be  made,  in  pursuance  of 
^^jl^tfor  this  act,  for  the  transfer  of  stock,  the  person  to  be  named  in 
tnaden.  sucli  order  for  making  such  transfer  shall  either  be  the  com- 
mittee of  the  estate  of  the  person  being  lunatic,  in  whose  place 
such  transfer  shall  be  made,  or  a  co-trustee  or  co-executor 

(tt)  See  ante,  pp.  389—394, 
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of  the  person  in  whose  place  such  person  shall  be  directed  to  n  oe^ 4  &i 
transfer,  or  some  officer  of  the  company  or  society  in  whose         '^' — 
books  the  same  respectively  shall  be  directed  to  be  made; 
and  where  such  transfer  shall  be  directed  to  be  made  in 
books  kept  by  the  governor  and  company  of  the  Bank  of 
England,  such  officer  shall  be  the  Secretary  or  Deputy  Secre- 
tary or  Accountant-General  for  the  time  being  of  the  said 
governor  and  company,  or  his  deputy. 

XXXIII.  And  be  it  further  enacted,  That  this  act  shall  be  a^jo^ m^ 
and  is  hereby  declared  to  be  a  full  and  complete  indemnity  thflBukaad 
and  discharge  to  the  governor  and  company  of  the  Bank  of  JlUSJf*^ 
England,  and  all  other  companies  and  societies,  and  their 
officers  and  servants,  for  all  acts  and  things  done  or  per- 
mitted to  be  done  pursuant  thereto,  and  that  such  acts  and 
things  shall  not  be  questioned  or  imp^hed  in  any  court  of 
law  or  equity  to  their  prejudice  or  detriment. 


INSOLVENT  LUNATIC  DEBTORS. 
7  Geo.  4,  c.  57,  #.  13. 

(ConHmudby  S  &  3  WiiL  4,  c.  40.; 

[26th  May,  1826.] 

AND  be  it  further  enacted,  That  if  any  person  who  shall  at  7  aeo.4,c.57* 
any  time  be  a  prisoner  in  any  such  prison  as  aforesaid,  upon  — ^^ — 
any  such  process  as  aforesaid,  shall  be  or  become  of  unsound  ceeding  wSSi 
mind  (x),  and  therefore  incapable  of  taking  the  benefit  of  this  deMonorun- 
act,  in  such  manner  as  he  or  she  might  have  done  if  of  sound  ^*^i^*^ 
mind,  the  gaoler  or  keeper  of  such  prison  shall  forthwith  re- 
quire one  or  more  justice  or  justices  of  the  peace  for  the    ^ 
county,  riding,  division,  or  place  wherein  such  prisoners  shall 
be,  to  attend  at  the  said  prison,  and  inquire  into  the  state  of 
mind  of  such  prisoner ;  and  thereupon,  and  also  in  case  any 
such  justice  or  justices  shall  receive  information  by  other 
means,  that  any  such  prisoner  is  of  unsound  mind  as  afore- 
said, such  justice  or  justices  shall  go  to  the  said  prison,  and 
by  his  or  their  own  view,  and  by  examination  on  oath  of  such  % 
person  or  persons  as  he  or  they  shall  think  fit  to  examine, 
shall  inquire  into  the  state  of  mind  of  such  prisoner;  and  if  it 
shall  appear  to  such  justice  or  justices  upon  such  inquiry  that 
such  prisoner  is  of  unsound  mind,  and  therefore  incapable 
of  taking  the  benefit  of  this  act,  in  such  manner  as  a  person 
of  sound  mind  might  do,  such  justice  or  justices  shall  forth- 
with make  a  record  of  the  fact,  and  certify  the  same  to  the 
said  court,  and  thereupon  it  shall  be  lawful  for  the  said  court, 
at  the  instance  of  any  person  or  persons  on  behalf  of  such 
prisoner  to  order  notice  to  be  inserted  in  the  London  Gazette, 

(;r)  See  an/f,  pp.  84,  409. 
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7Ged.4.  c.57f  and  in  two  or  more  public  newspapers  usually  circulated  io 
— ^1^^!: —  the  neighbourhood  of  such  prison,  and  in  the  neighbourhood 
Application    of  the  usual  residence  of  such  prisoner  before  he  or  she  was 
Sma^oT^  committed  to  such  prison,  as  the  said  court  shall  see  fit,  that 
bAau^f  Rich  application  will  be  made  to  the  said  court  for  the  discharge 
^      "'        of  such  prisoner  on  a  day  to  be  specified  in  such  order  and 
notice,  being  twenty-one  days  at  least  from  the  day  of  pub- 
lication of  such  one  of  the  said  Gazette  and  newspapers  con- 
taining such  notice  as  shall  be  last  published,  which  notice, 
together  with  the  service  of  the  like  notice  on  the  creditor  or 
creditors  at  whose  suit  such  prisoner  shall  be  detained  in  cus- 
tody, or  his,  her,  or  their  attorney  or  attorneys  in  such  suit, 
shall  be  deemed  sufficient  to  authorize  the  said  court  to  pro- 
ceed to  the  discharge  of  such  prisoner  if  otherwise  entitled  to 
such  discharge,  according  to  the  true  intent  and  meaning  of 
Court  may     this  act ;  and  the  said  court  shall  proceed  accordingly,  and 
^ij^l^*^^  shall  discharge  such  prisoner  from  custody,  and  do  all  other 
acts  under  this  act,  in  case  it  shall  appear  that  such  prisoner 
might  have  obtained  his  or  her  discharge  under  this  act  if  he 
efftctsofsuch  or  she  had  been  of  sound  mind;  and  thereupon  all  and  every 
******'*®*       estate,  right,  title,  interest  in  law  and  equity,  real  and  per- 
sonal, power,  benefit,  and  emolument  whatsoever,  which,  if 
such  prisoner  was  df  sound  mind,  could  or  ought  to  be  con- 
veyed and  assigned  by  such  prisoner,  pursuant  to  the  pro- 
visions of  this  act,  shall,  by  force  and  virtue  of  the  order  of 
the  said  court  for  the  discharge  of  such  prisoner,  be  vested  in 
mav  appoint   the  provisional  assignee  of  the  said  court,  or  in  the  other 
*"^^'*^'       assignee  or  assignees  appointed  by  the  said  court,  and  named 
in  the  said  order,  or  in  any  other  order  of  the  said  court  in 
that  behalf,  as  fully  and  effectually,  and  in  the  same  manner, 
and  with  all  and  every  the  same  consequences  and  effects,  both 
in  fact  and  law,  to  idl  intents  and  purposes  whatsoever,  as  if 
such  prisoner  had  been  of  sound  mind,  and  had  duly  con- 
veyed and  assigned  the  same  to  such  provisional  assignee,  at 
nu^ontetr      the  time  and  in  the  manner  in  this  act  provided ;  and  that  it 
be*^^  up.  shall  be  lawful  for  the  said  court  to  order  judgment  to  be 
entered  up  against  such  prisoner,  in  the  same  manner  as  if 
he  or  she  had  been  of  sound  mind,  and  had  executed  a  war- 
rant of  attorney  to  authorize  the  entering  up  of  such  judg- 
ment in  the  manner  hereinbefore  directed,  and  such  order 
shall  be  a  sufficient  authority  to  the  proper  officer  for  enter- 
ing up  the  same;  and  any  dividend  to  be  made  by  such  as- 
signee or  assignees  shall  be  made  in  such  manner,  and  such 
proceedings  shall  be  thereupon  had,  as  are  hereinbefore  pro- 
vided in  the  case  of  a  dividend  of  the  estate  and  effects  of  any 
prisoner  made  before  adjudication ;  and  the  discharge  of  every 
such  prisoner  of  unsound  mind  so  made  as  aforesaid,  shall 
extend  to  all  debts  and  sums  of  money  to  which  the  same 
might  have  extended  if  such  prisoner  had  been  of  sound  mind, 
and  had  duly  filed  his  or  her  schedule,  according  to  the  pro- 
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visions  of  this  act;  Provided  always,  that  every  such  order  7 Geo. 4.  c.  57, 


IU73. 
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of  discharge,  and  of  the  appointment  of  an  assignee  or  as- 
signees in  such  case,  shall  be  entered  of  record  in  the  said  duuree^ 
court,   and  proof  thereof  shall  be  received  by  such   copy  JJ2^S 
thereof  as  is  hereinbefore (y)  directed  to  be  received  as  proof  copy  thereof 
of  conveyances  and  assignments  made  in  pursuance  of  this  «>'^(>«dcc* 
act. 


MARRIAGE  OF  LUNATICS. 


15  Geo.  2,  (1742),  c.  SO. 

An  Act  to  prevent  the  Marriage  of  Lunatics*  15  o.  g,  c.  an. 

WHEREAS  persons  who  have  the  misfortune  to  become  PrcomUe- 
lunatics  may,  by  reason  of  such  their  disorder,  be  liable  to 
be  surfHrised  into  unsuitable  marriages ;  which  may  be  of  per- 
nicious consequence,  and  a  great  misfortune  to  their  families : 
Wherefore,  for  preventing  the  same,  and  the  ill  consequence 
thereof — Be  it  enacted  by  the  King's  most  excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  Parliament  assem- 
bled, and  by  the  authority  of  the  same,  That,  from  and  af^er 
the  twenty-fourth  day  of  June,  in  the  year  of  our  Lord  one 
thousand  seven  hundred  and  forty-two,  in  case  any  person 
who  now  is,  or  at  any  time  hereafter  shall  be  found  a  lunatic, 
by  any  inquisition  taken  or  to  be  taken  by  virtue  of  a  commis- 
sion under  the  Great  Seal  of  Great  Britain ;  or  any  lunatic  or 
person  under  a  phrenzy,  whose  person  and  estate  by  virtue  of 
any  act  of  Parliament  now  are,  or  hereafter  shall  be  commit- 
ted to  the  care  and  custodv  of  particular  trustees,  shall  marry  Lunauc  not 
before  he  or  she  shall  be  declared  of  sane  mind  by  the  Lord  ^dSSy<5f" 
High  Chancellor  of  Great  Britain,  the  Lord  Keeper,  or  Lords  "J^V^i?**  ^^ 
Commissioners  of  the  Great  Seal  of  Great  Britain  for  the  time  chanceUor, 
being,  or  such  trustees  as  aforesaid,  or  the  major  part  of  them  ^^ 
respectively,  every  such  marriage  shall  be,  and  is  hereby  de- 
clared to  be  null  and  void  to  all  intents  and  purposes  what- 
soever (z). 


51  Geo.  3,  c.  37. 

An  Act  further  to  prevent  the  Marriage  of  Lunatics*         51  g.  3,  c  37. 

[31st  May,  1811.] 

WHEREAS  an  act  was  made  in  the  Parliament  o^  Great  Bri-- 
tain,  in  the  6fteenth  year  of  the  reign  of  his  late  Majesty  King 

(y)  Section  19.  {z)  See  ante,  pp.  446,  447. 
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51  o.  3,  c  37.  George  the  Second,  to  prevent  the  marriage  of  lunatics :  And 
whereas  it  is  expedient  that  the  provisions  of  the  said  act  should 
be  extended  to  Ireland:  Be  it  therefore  enacted  by  the  King's 
most  excellent  Majesty,  by  and  with  the  advice  and  consent 
of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in  this 
present  Parliament  assembled,  and  by  the  authority  of  the 
Pereons  found  same.  That,  from  and  after  the  expiration  of  ten  days  after 
rytagbdtora    the  passing  of  this  act,  in  case  any  person  who  has  been,  or 
^uSuwtote  ^'  ^^y  ^^™®  hereafter  shall  be  found  a  lunatic  by  any  inqui- 
void.  sition  taken  or  to  be  taken  by  virtue  of  a  commission  under 

the  Great  Seal  of  Great  Britain,  or  tlie  Great  Seal  of  Ireland 
respectively,  or  any  lunatic  or  person  under  a  phrenzy,  whose 
person  and  estate  by  virtue  of  any  act  of  Parliament  now  or 
hereafter  shall  be  committed  to  the  care  and  custody  of  parti- 
cular trustees,  shall  marry  before  he  or  she  shall  be  declared  of 
sane  mind  by  the  Lord  High  Chancellor  of  Great  Britain  or 
Ireland,  or  the  Lord  Keeper  or  Lords  Commissioners  of  the 
Great  Seal  of  Great  Britain  or  Ireland  for  the  time  being,  or 
such  trustees  as  aforesaid,  or  the  major  part  of  them  respec- 
tively, as  the  nature  of  the  case  shall  require,  every  such  mar- 
riage shall  be  and  is  hereby  declared  to  be  null  and  void  to 
all  intents  and  purposes  whatsoever. 


4  Geo.  4,  c.  76,  9.  \7.—A,  D.  18£d. 

4  Geo.  4,  e.       AND  be  it  further  enacted.  That  in  case  the  father  or  fa- 
^'•'^'     thers  of  the  parties  to  be  married,  or  one  of  them,  so  under 
flktSr!  mo-    age  as  aforesaid,  shall  be  non  compos  mentii,  or  the  guardian 
Sim  S****"  ®'  guardians,  mother  or  mothers,  or  any  of  them  whose  con- 
minorded-     gent  is  made  necessary  as  aforesaid  to  the  marriage  of  such 
r^  befMM    party  or  parties,  shall  be  non  compos  mentis,  or  in  parts  beyond 
^^IfScaSn''  ^6  >^^>  o^  B^^  unreasonably  or  from  undue  motives  reftise 
toYordChut  ^'  ^^^^olcl  his,  her,  or  their  consent  to  a  proper  marriage, 
odior,  Ad     then  it  shall  and  may  be  lawful  for  any  person  desirous  of  mar- 
rying in  any  of  the  before-mentioned  cases  to  apply  by  peti- 
tion to  the  Lord  Chancellor,  Lord  Keeper,  or  the  iJords  Com- 
missioners of  the  Great  Seal  of  Great  Britain  for  the  time  be- 
ing. Master  of  the  Rolls,  or  Vice-Chancellorof£fig^afM;{,who 
is  and  are  respectively  hereby  empowered  to  proceed  upon 
who  may       such  petition  in  a  summary  way;   and  in  case  the  marriage 
ntknlh^iog  proposcd  shall,  upon  examination,  appear  to  be  proper,  the 
^Mineflf-    said  Lord  Cluuicellor,  Lord  Keeper,  or  Lords  Commissioners 
MQt.       *    of  the  Great  Seal  for  the  time  being,  Master  of  the  Rolls,  or 
Vioe-Chancellor,  shall  judicially  declare  the  same  to  be  so; 
and  such  judicial  declaration  shall  be  deemed  and  taken  to  be 
as  good  and  effectual,  to  all  intents  and  purposes,  as  if  the  fa- 
ther, guardian  or  guardians,  or  mother  of  the  person  so  peti- 
tioning had  consented  to  such  marriage. 
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LUNATICS  CHARGED  WITH  OFFENCES. 


39  &  40  Geo.  8,  c.  94. 

An  Act  for  the  safe  Custody  of  Insane  Persons  charged  mith  ao4  4oo.  a. 
Offences.  [28th  July,  1800.]      — Si!^ — 

WHEREAS  persons  charged  with  high  treason,  murder,  or  PreunUe. 
felony,  may  have  been  or  may  be  of  unsound  mind  at  the  time 
of  committing  the  offence  wherewith  they  may  have  been  or 
shall  be  charged,  and  by  reason  of  such  insanity  may  have 
been  or  may  be  found  not  guilty  of  such  offence,  and  it  may 
be  dangerous  to  permit  persons  so  acquitted  to  go  at  large : 
be  it  therefore  enacted,  by  the  King's  most  excellent  Majes- 
ty, by  and  with  the  advice  and  consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present  Parliament  as* 
sembled,  and  by  the  authority  of  the  same,  That  in  all  cases  tim  jury,  in 
where  it  shall  be  given  in  evidence  upon  the  trial  of  any  per-  ^Sm  dufg- 
son  charged  with  treason,  murder,  or  felony,  that  such  person  ^  ^i^  ^'^ 
was  insane  at  the  time  of  the  commission  of  such  onence,  and  ihr  to  to  in- 
such  person  shall  be  acquitted,  the  Jury  shall  be  required  to  Sm  ^Si«uier 
find  specially  whether  such  person  was  insane  at  the  time  of  ^^SSn**' 
the  commission  of  such  offence,  and  to  declare  whether  such  ^^^"'^ 
person  was  acquitted  by  them  on  account  of  such  insanity;  thecowrtihau 
and  if  they  shall  find  that  such  person  was  insane  at  the  time  b!^u?c^ 
of  the  committing  such  offence,  the  court  before  whom  such  jjj^jf?.^ 
trial  shall  be  had,  shall  order  such  person  to  be  kept  in  strict  pieMure  be 
custody,  in  such  place  and  in  such  manner  as  to  the  court  ^^^'  ^^ 
shall  seem  fit,  until  his  Majesty's  pleasure  shall  be  known ; 
and  it  shall  thereupon  be  lawful  for  his  Majesty  to  give  such 
order  for  the  safe  custody  of  such  person,  during  his  pleasure, 
in  such  place  and  in  such  manner  as  to  his  Majesty  shall  seem 
fit;  and  in  all  cases  where  any  person,  before  the  passing  of 
this  act,  has  been  acquitted  of  any  such  offences  on  the  ground 
of  insanity  at  the  time  of  the  commission  thereof,  and  has  been 
detained  in  custody  as  a  dangerous  person  by  order  of  the 
court  before  whom  such  person  has  been  tried,  and  still  re- 
mains in  custody,  it  shall  be  lawful  for  his  Majesty  to  give 
the  like  order  for  the  safe  custody  of  such  person,  during  his 
pleasure,  as  his  Majesty  is  hereby  enabled  to  give  in  the  cases 
of  persons  who  shdil  hereafler  be  acquitted  on  the  ground  of 
insanity, 

II.  And  be  it  further  enacted.  That  if  any  person  indicted  ^^  ^' 
for  any  oflence  shall  be  insane,  and  shall  upon  arraignment  offenoe.^"^ 
be  found  so  to  be  by  a  jury  lawfully  impanneled  for  that  pur-  J{{^  lo^f^ 
poscf  so  that  such  person  cannot  be  tried  upon  such  indict-  I;  iniane.  or 

-1       '  •/►  ^1*^  s.  '  \     £>  •    J*   *.    1  i_  If  upon  trial 

ment,  or  if  upon  the  trial  of  any  person  so  indicted  such  per-  they  shaii  be 
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39  de  40  G.  3,  son  shall  appear  to  the  jury  charged  with  such  indictment  to 
— ^^ —  be  insane,  it  shall  be  lawful  for  the  court  before  whom  any 
r^'^n^  such  person  shall  be  brought  to  be  arraigned  or  tried  as  afor^ 
tekem?  ^  ^^'^>  ^  direct  such  finding  to  be  recorded,  and  thereupon  to 
ciutodv  till  order  such  person  to  be  kept  in  strict  custody  until  his  Ma- 
pieMurebT'  jesty's  pleasure  shall  be  known ;  and  if  any  person  charged 
known.  ^j^j,  ^^^  offcnce  shsU  be  brought  before  any  court  to  be  dis- 

charged for  want  of  prosecation,  and  such  person  shall  appear 
to  be  insane,  it  shall  be  lawful  for  such  court  to  order  a  jury 
to  be  impanneled  to  try  the  sanity  of  such  person;  and  if  the 
jury  so  impanneled  shall  find  such  person  to  be  insane,  it  shall 
be  lawfiil  for  such  court  to  order  such  person  to  be  kept  in 
strict  custody,  in  such  place  and  in  such  manner  as  to  such 
court  shall  seem  fit,  until  his  Majesty's  pleasure  shall  be 
known ;  and  in  all  cases  of  insanity  so  found,  it  shall  be  law- 
ful for  his  Majesty  to  give  such  order  for  the  safe  custody  of 
such  person  so  found  to  be  insane,  during  his  pleasure,  in  such 
place  and  in  such  manner  as  to  his  Majesty  shall  seem  fit  (a). 

Penonscom-       I1I»  And,  for  the  better  prevention  of  crimes  being  com<» 
jMd^^r^'  mitted  by  persons  insane,  be  it  further  enacted,  That  if  any 
ommtofbeinj  person  shall  be  discovered  and  apprehended  imder  circum* 
innneSuu"  stances  that  denote  a  derangement  of  mind,  and  a  purpose  of 
ttc^tby  ihm>  committing  some  crime,  for  which,  if  committedi  sudi  person 
jusuoess  Ac.    would  be  liable  to  be  indicted,  and  any  of  his  Majestjrs  jus- 
tices of  the  peace  before  whom  such  person  may  be  brought 
shall  think  fit  to  issue  a  warrant  for  committing  him  or  her  as 
a  dangerous  person  suspected  to  be  insane,  such  cause  of  com- 
mitment being  plainly  expressed  in  the  warrant,  the  person  so 
committed  shall  not  be  bailed  except  by  two  justices  of  the 
peace,  one  whereof  shall  be  the  justice  who  has  issued  such 
warrant,  or  by  the  court  of  general  quarter  sessions,  or  by  one 
of  the  justices  of  his  Majesty's  courts  in  fVeUminiter  HaU^  or 
by  the  Lord  Chancellor,  Lord  Keeperi  or  CommissioDers  of 
the  Great  Seal  {b). 

The  Privy  IV.  And  whereas  insane  persons  have,  at  different  times, 
S^^UMSe-  endeavoured  to  gain  admittance  to  his  Majesty's  presence,  by 
su^'roa"'  intrusion  on  his  Majesty's  palaces  and  places  of  residence  and 
caufe  tenons  Otherwise,  and  his  Majesty's  person  may  be  endangered  by 
be^inuui?ud  rcason  of  the  insanity  of  such  persons :  be  it  therefore  enacted, 
to  gS^^^t-  '^^^^  ^^  ^"y  person  who  shall  appear  to  be  insane  shall  en« 
tance  to  his  dcavour  to  gain  admittance  to  his  Majesty's  presence,  by  in- 
k^tincusto-  trusion  on  any  of  his  Majesty's  palaces  or  places  of  residenee» 
nlty^of^cT'  Of  otherwise,  so  that  there  may  be  reason  to  apprehend  that 
p«»25  ^y^'  his  Majesty's  person  may  be  endangered,  it  shall  be  lawful  for 

dulred  into  in  ,  .     ^ir  ^      /t    «  •         r^  't  ^    /•!.     m#   •      *.    f  •      •      i 

the  manner    his  Majesty  s  Pfivy  Council,  or  one  of  his  Majesty  s  principal 
hcr^^direct-  g^^retnf  j^g  ^f  State,  to  causc  such  person  to  be  brought  be- 
fore them  or  him ;  and  if  upon  examination  it  shall  appear 

(a)  See  ante,  pp.  470,  471.  (6)  See  ante,  pp.  471,  472. 
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that  there  is  reason  to  apprdiend  such  person  to  be  insane,  »&  400.3. 

and  that  the  person  of  his  Majesty  may  be  endangered  by  rea ^^ — 

son  of  the  insanity  of  such  person,  it  shall  be  lawful  for  his 
Majesty's  Privy  Council,  or  one  of  his  Majesty's  principal 
Secretaries  of  State,  to  order  such  person  to  be  kept  in  safe 
custody  in  such  place,  and  in  such  manner,  as  according  to 
circumstances  shall  be  ascerteined ;  and  for  such  purpose,  it 
shall  be  lawful  for  the  Lord  Chancellor,  Lord  Keeper,  or  Lords 
Commissioners  for  the  custody  of  the  Great  Seal  of  Great 
Britaint  to  award  a  commission  under  the  said  Great  Seal,  di- 
rected to  certain  commissioners  to  be  therein  named,  to  in- 
quire into  the  sanity  of  such  person,  and  whether  the  person 
of  his  Majesty  may  be  endangered  by  reason  of  the  insanity 
of  such  person,  and  for  such  purpose  to  direct  the  sheriff  of 
the  county  where  such  person  shall  be,  to  summon  a  jury  to 
try  the  sanity  of  such  person,  and  whether  his  Majesty's  per- 
son may  be  endangered  by  reason  of  the  insanity  of  such  per- 
son, in  the  same  manner  as  juries  are  summoned  to  try  the 
sanity  of  persons  on  a  commission  in  the  nature  of  a  writ  de 
lunaiico  inqmrendo;  and  if  upon  the  inqubition  so  taken  it 
shall  be  found  that  such  person  is  so  far  insane  that  the  per- 
son of  his  Majesty  may  be  endangered  by  reason  of  the  insani- 
ty of  such  person,  it  shall  be  lawful  for  the  Lord  Chancellor, 
Lord  Keeper,  or  Lords  Commissioners  for  the  custody  of  the 
Great  Seal  for  the  time  being,  to  take  order  for  the  safe  cus- 
tody of  such  person  so  Ions  as  there  shall  be  reason  to  appre- 
hend that  the  person  of  his  Majesty  may  be  endangered  by 
reason  of  the  insanity  of  such  person ;  and  if  it  shall  afterwards 
appear  that  such  person  shall  have  recovered  the  use  of  his  or 
her  reason,  so  that  there  shall  be  no  longer  any  reason  to  appre- 
hend any  danger  to  his  Majesty's  person  from  the  insanity  of 
such  person,  it  shall  be  lawful  for  the  Lord  Chancellor,  Lord 
Keeper,  or  Lords' Commissioners  for  the  custody  of  the  Great 
Seal  for  the  time  being,  to  inquire  into  the  fact  by  such  means 
as  to  him  or  them  shall  seem  proper;  and  if  it  shall  appear 
to  his  or  their  satisfaction,  that  such  person  has  so  far  reco- 
vered the  use  of  his  or  her  reason,  that  there  is  no  ground  for 
apprehending  any  danger  to  his  Majesty's  person  from  the  in- 
sanity of  such  person,  it  shall  be  lawful  for  the  said  Lord  Chan- 
cellor, Lord  Keeper,  and  Lords  Commissioners  respectively, 
to  direct  such  person  to  be  discharged  from  custody,  either 
absolutely  or  conditionally,  or  under  restrictions,  as  to  him  or 
them  shall  seem  meet. 
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9  Geo.  4,  c.  40. 

9  Geo.  4,  €.40.  An  Act  to  amend  the  Laws  for  the  Erection  and  Regulatiom 
of  County  Lunatic  Asylums,  and  more  effectually  to  provide 
for  the  Care  and  Maintenance  of  Pauper  and  Criminiai 
Lunatics^  in  England.  [15th  July,  18128.} 

WHEREAS  it  is  expedient  that  the  several  statutes  now 
in  force  in  that  part  of  the  United  Kingdom  called  England, 
relating  to  the  care  and  maintenance  of  lunatics,  being  pau- 
pers or  criminals,  should  be  amended  and  consolidated  into 
one  act,  and  that  such  other  provision  should  be  made  as  will 
facilitate  the  erection  of  county  lunatic  asylums,  and  improve 
the  treatment  of  pauper  and  criminal  lunatics;  be  it  therefore 
enacted  by  the  King's  most  excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the 

Rencsi  of  17  authority  of  the  same.  That  the  several  acts  hereinafter  men- 

w  \'ih*  "*  tioned,  viz,  an  act  passed  in  the  seventeenth  year  of  the  reign 
of  his  Majesty  King  George  the  Second,  intituled  An  act  to 
amend  and  make  more  effectual  the  laws  relating  to  rogues, 
vagabonds,  and  other  idle  and  disorderly  persons,  and  to 
Houses  of  Correction,  so  far  as  relates  to  lunatics  to  be  con- 
fined by  warrant  of  justices;  and  also  an  act  passed  in  the 
forty-eighth  year  of   the  reign  of  his  late  Majesty  King 

48  o  3,c.M.  ('^orge  the  Third,  intituled  An  act  for  the  better  care  and 
maintenance  of  lunatics,  being  paupers  or  criminals,  in  Eng- 
land ;  and  also  an  act  passed  in  the  fifty-first  year  of  the 

5iG.3,c.79.  reign  of  his  said  late  Majesty,  intituled  An  met  to  amend  an 
act  of  the  forty-eighth  year  of  his  present  Majesty,  for  the 
better  care  and  maintenance  of  lunatics,  being  paupers  or  en* 
minals,  in  Ensland ;  and  also  an  act  passed  in  the  fifly-fifUi 

A5  0.3.C4S.  y^^^  ^^  ^^^  reign  of  his  said  late  Majesty,  intituled  yfn  act  to 
amend  an  act  passed  in  the  forty- eighth  year  of  his  present 
Majesty,  intituled  *  An  act  for  the  better  care  and  mainten^ 
ance  of  lunatics,  being  paupers  or  criminals,  in  E/igland;' 
and  also  an  act  passed  in  the  fifty '•sixth  year  of  the  reign  pf 

fi6G.3,  C.117.  Ills  said  late  Majesty',  intituled  An  act  to  amend  an  act  passed  in 
the  thirty'funth  ana  fortieth  years  of  the  reign  of  his  present 
Majesty,  for  the  safe  custody  of  insane  persons  charged  with  of* 
fences;  and  also  an  act  passed  in  the  fifty-ninth  year  of  the 

fi9G.3,ci87.  reign  of  his  said  late  Majesty,  intituled  An  act  for  making 
provision  for  the  better  care  of  pauper  lunatics  in  England; 
and  also  tii  act  passed  in  the  fifth  year  of  the  reign  of  his 

5G.4.  c.  71.  present  Majesty,  intituled  An  act  to  amend  several  acts  pass-- 
edfor  the  better  care  and  maintenance  of  lunatics,  being  pau- 
pers or  criminals,  in  England,  shall  be  and  the  same  are  here* 
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by  repealed,  except  as  to  any  matters  oommitted  or  done  ^^isdiSi^ 
before  the  passing  of  this  act,  which  shall  be  dealt  with  as  if 
this  act  had  not  passed;  and  that  all  asylums  erected  or  estab- 
lished under  the  said  recited  acts  shall  in  future  be  regulated 
under  the  directions  of  this  act  (c). 

II.  And  be  it  further  enacted,  That  it  shall  and  may  be  jutticw  at 
lawful  for  the  major  part  of  the  justices  of  the  peace  in  and  ^JSI^'^ive 
for  every  county  in  England,  present  at  any  general  quarter  2*^*^^^^'" 
sessions  for  the  said  county,  to  direct  public  notice  to  be  given  ▼iShig  lunauc 
in  some  newspaper  or  newspapers  circulated  in  such  coimty,  **y***°^ 

of  their  intention  of  taking  into  consideration  at  their  next 
quarter-sessions  the  expediency  of  providing  a  county  lunatic 
asylum  or  asylums,  or  house  or  houses  for  the  reception  of  in- 
sane persons,  or  of  appointing  a  committee  of  justices  to  treat 
with  the  justices  of  any  one  or  more  of  the  adjacent  counties, 
i>r  with  the  subscribers  to  any  lunatic  asylum  heretofore  built 
and  established,  or  intended  to  be  built  and  established,  by  vo« 
luntary  contributions,  to  unite  with  them  for  such  purpose* 

III.  And  be  it  further  enacted.  That  the  said  justices  of  the  jmtkei  may 
peace,  after  such  notice  so  given  as  aforesaid,  shall  at  their  S!tuw 'tom- 
next  general  quarter  sessions  proceed  to  take  the  same  into  g^j^j^f^ 
consideration;  and  if  it  shall  appear  to  the  major  part  of  the  lunatic a»y- 
said  justices  then  and  there  assembled,  (such  major  part  not  '^'^ 
being  less  in  number  than  seven),  that  it  is  expedient  that  a 

county  lunatic  asylum,  or  house  for  the  reception  of  insane 
persons,  should  be  erected  in  and  for  the  said  county  sole,  the 
said  justices  shall  nominate  and  appoint  such  number  of  visit- 
ing justices  as  they  shall  think  fit  to  superintend  the  erection 
and  management  of  such  county  lunatic  asylum,  who  from 
time  to  time  shall  report  their  proceedings  to  the  court  of  ge- 
neral quarter  sessions. 

IV.  And  be  h  further  enacted,  That  in  all  cases  where  it  juitkei  may 
shall  appear  expedient  to  the  said  justices,  so  assembled  as  SS^^^^ 
aforesaid,  to  unite  for  the  purposes  of  this  act  with  any  one  or  treat  wiui  ad- 
more  adjacent  counties,  or  with  any  lunatic  asylum  heretofore  ties,  or  with 
built  and  established  by  voluntary  contributions,  or  so  intend-  Se  ofn^^ 
ed  to  be  built  and  established,  it  shall  and  may  be  lawful  for  ISSlSL^fa. 
the  said  justices,  so  assembled  as  aforesaid,  to  appoint  any  tSiied  by  to- 
number  of  justices  not  exceeding  five,  to  be  a  committee  for  ^^Scm^' 
treating  with  any  committee  of  justices  of  any  such  said  coun- 
ty or  counties,  appointed  according  to  the  provisions  of  this 

act,  or  with  any  committee  of  any  such  lunatic  asylum,  to  be 
appointed  as  hereinafter  directed  for  such  purposes. 

V.  And  be  it  further  enacted,  That  it  shall  and  may  be  law-  sabKriben  to 
ful  for  the  major  part  of  the  subscribers  to  any  such  lunatic  Myiu^^y 
asylum,  present  at  any  meeting  of  subscribers  to  the  same,  to  •vpoint  a 
be  called  together  by  public  advertisement  for  the  express  enter  into 

(e)  See  «i/e,  pp.  486,  487. 
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9Gea4,c.4o.  purpose  of  makiDg  such  appointineiity  to  appoint  any  number 
agreement  of  Subscribers  not  exceeding  five,  to  be  a  committee  to  treat 
£^^i«£»k  ^'^^  ^^^  ®^^'  i^to  >^°y  agreement  with  the  committee  of  jus- 
tices of  any  county  for  the  purposes  of  this  act ;  and  that  every 
such  agreement  shall  specify  the  place  at  or  near  whicb  audi 
county  lunatic  asylum  shall  be  situate,  the  regulations  under 
which  the  expenses  to  be  incurred  shall  be  defrayed,  and  the 
number  or  proportion  of  the  visitors  to  be  appointed  by  the 
said  county  and  subscribers  respectively,  and,  when  signed  by 
the  major  part  of  the  committee  of  justices  aforesaid  and  the 
major  part  of  the  committee  of  subscribers  so  appointed  aa 
aforesaid,  shall  be  binding  upon  the  said  county  and  subscri- 
bers, if  subsequently  approved  of  as  herein-afVer  directed, 

Apeemmt  to  VJ.  And  be  it  further  enacted,  That  where  the  committees 
into  where  of  justices  SO  appointed  by  any  two  or  more  counties  shall 
te'tl^tod!^  ^^nk  fit  to  unite  the  said  counties  for  the  purposes  of  this  act, 
and  shall  signify  their  inclination  and  desire  so  to  do  at  a  meet- 
ing holden  for  that  purpose,  an  agreement  shall  at  such  meet- 
ing, or  as  soon  as  conveniently  may  be  afterwards,  be  entered 
into  by  the  said  justices  so  appointed  as  aforesaid,  or  the  ma- 
jor part  of  them,  in  the  form  or  to  the  effect  set  forth  in  the 
schedule  hereunto  annexed  (No.  1),  which  agreement,  when 
subscribed  6y  the  major  part  of  the  justices  so  nominated  and 
appointed  for  each  county,  shall  be  binding  upon  the  said 
county ;  and  every  such  agreement  shall  specify  the  place  at 
or  near  which  such  county  lunatic  asylum  shall  be  situate,  and 
the  proportions  in  which  the  expenses  necessary  for  the  car- 
rying into  execution  the  purposes  of  this  act  shall  be  charged 
and  assessed  upon  the  several  counties  so  uniting,  which  pro- 
portions shall  be  calculated  by  the  said  justices  so  appointed 
upon  the  numbers  of  the  respective  population  of  the  said  se- 
veral counties  and  places  as  shall  have  been  stated  in  the  last 
returns  of  the  said  population  which  shall  have  been  made  un- 
der the  authority  of  parliament  previous  to  the  union  oi  such 
counties. 

AgieemcBt  to      VII.  And  be  it  further  enacted.  That  whensoever  any  agree- 
^iS^lSi*"  ment  shall  have  been  so  entered  into  and  signed  as  aforesaid, 
tobe'TtSM*^  the  justices  so  appointed  to  be  a  committee  for  each  county 
uoiaaapptoT-  SO  uniting  shall  respectively  report  the.  same  to  the  justices  at 
their  next  general  quarter  sessions  to  be  holden  K>r  each  of 
the  said  counties,  and  shall  then  and  there  deliver  into  court  a 
duplicate  of  the  said  agreement,  to  be  by  the  clerks  of  the 
peace  of  the  said  counties  entered  among  the  records :  Pro- 
vided always,  that  no  agreement  made  by  any  committee  of 
justices  shall  be  valid  until  the  same  shall  have  been  submit- 
ted to  and  approved  by  the  majority  of  the  justices  of  the  peace 
of  the  county,  assembled  at  the  next  ensuing  general  quarter 
sessions  which  shall  be  holden  af^er  such  agreement  shall  have 
been  entered  into. 
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VIIL  And  be  it  furdier  enacted.  That  whenever  a  county  9o«>.4,c4ft 
lunatic  asylum  has  been  provided  under  the  provisions  of  any  AppointnMnt 
former  act  of  Parliament^  and  in  every  case  in  which  it  shaU  ^fSScm^ 
be  determined  tluit  a  county  lunatic  asylum  shall  be  provided  ^^^^^ 
under  the  provisions  of  this  act,  it  shall  be  lawful  for  the  ma*  oommittfleof 
jor  part  of  the  justices  of  the  peace  acting  in  and  for  the  coun-  ^^HS^mod 
ty  or  united  conntieSi  at  whose  expense,  wholly  or  in  part,  }J]^*^^ 
such  county  lunatic  asylum  shall  have  been  or  is  to  be  provid-  iwn. 
ed,  present  at  the  general  quarter  sessions  next  after  the  pass* 
ing  of  this  act,  if  a  county  lunatic  asylum  shall  have  been  al-> 
ready  provided,  or  present  at  the  general  quarter  sessions 
where  such  determination  shall  be  made,  or  such  agreement 
as  aforesaid  shall  be  approved  of,  as  the  case  may  be,  if  the 
county  lunatic  asylum  is  hereafter  to  be  provided,  and  there- 
after at  the  Michaelnuu  general  quarter  sessions  of  the  peace 
to  be  holden  for  such  county  or  counties  respectively  in  each 
year,  and  for  the  major  part  of  the  subscribers  to  any  lunatic 
asylum  erected  or  to  be  erected  by  voluntary  contributions, 
who  may  have  united  or  who  may  hereafter  unite  with  any  coun- 
ty or  counties  under  the  provisions  of  this  or  any  former  act, 
present  at  a  general  meeting  to  be  holden  in  the  months  of 
September  or  October  in  every  year,  of  which  due  notice  shall 
be  ^ven  by  public  advertisement  in  some  newspaper  circulat- 
ed within  the  county  in  which  such  lunatic  asylum  shall  be  si- 
tuated, to  elect  respectively  the  members  of  the  committee  of 
visiting  justices,  or  committee  of  subscribers,  to  act  together, 
for  the  providing,  building,  erection,  and  management  of  such 
county  lunatic  asylum;  and  that  it  shall  be  lawful  for  the  ma-  Mcjdeof  sii- 
jor  part  of  the  justices  of  the  peace  acting  in  and  for  such  ^^^j^^|^ 
county  or  counties,  such  major  part  not  being  less  than  seven,  tame. 
present  at  any  general  quarter  sessions  of  the  peace  to  be 
holden  for  such  county  or  counties  respectively,  or  any  ad- 
journment thereof,  and  for  the  major  part  of  the  subscribers  to 
any  such  asylum  erected  or  to  be  erected  by  voluntary  contri- 
butions as  aforesaid,  present  at  any  general  meeting  to  be  call- 
ed for  that  purpose,  of  which  due  notice  shall  be  given  as 
aforesaid,  to  fill  up  any  vacancy  in  the  number  of  such  commit- 
tee as  may  have  occurred  by  death  or  resignation  of  any  mem- 
ber of  such  committee  of  justices  or  subscribers  respectively: 
Provided  always,  that  the  number  of  such  justices  so  appoint-  Proviso  as  to 
ed  to  be  the  committee  of  visitors  as  aforesaid  shall  be  in  pro-  ^^JrSto' 
portion  to  the  share  of  expenses  to  be  charged  and  assessed  m<£  rammit- 
upon  the  county  for  which  they  shall  act,  but  so  that  a  num* 
her  less  than  seven  shall  in  no  case  be  appointed  for  any 
county  so  united,  and  the  number  of  the  committee  of  sub- 
scribers to  any  lunatic  asylum  uniting  with  any  county  as 
aforesaid,  shall  be  in  such  proportion  as  shall  have  been  spe- 
cified in  the  agreement  entered  into  between  such  county  or 
counties  and  the  subscribers  to  such  lunatic  asylum. 
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9Gao.i,c4a     IX.  And  be  it  further  enacted.  That  if  the  justioes  or  anb- 

if  ^point-     scribers  as  aforesaid  shall  in  any  year  neglect  or  omit  to  make 

made/^e      such  clcction,  or  to  fill  up  any  vacancy  which  may  have  oc- 

thmtog toact  curred  as  aforesaid,  then  the  committee  of  visitors  before  ap* 

de«nedthe     P^i^^^'  ^^  ^uch  of  them  as  shsU  continue  to  act,  shall  be 

committee,     deemed  and  taken  to  be  the  legal  committee  of  visitors  for 

the  providing,  building,  erection,  and  management  of  such 

county  lunatic  asylum,  until  such  election  as  aforesaid  shall 

have  been  made,  or  such  vacancy  shall  have  been  filled  up. 

Empowering       X«  And  bc  it  further  enacted.  That  the  said  visitors  so 
vUtontoactiQ^^j^^^^^  and  appointed  are  hereby  authorized  and  required, 

within  three  calender  months  after  such  nomination  and  ap- 
pointment as  aforesaid,  to  meet  and  assemble  at  such  place 
as  shall  appear  most  convenient  for  that  purpose,  (due  notice 
thereof  bemg  previously  given  to  such  visitors  by  the  clerk 
or  clerks  of  the  peace  of  such  county  or  counties  respective- 
ly) ;  and  that  the  said  visitors  may  adjourn  the  said  meeting 
from  time  to  time,  or  from  place  to  place,  and  meet  as  often 
toajppoint  as  they  shall  think  necessary ;  and  the  said  visitors,  or  the 
veyor ;  '"''  major  part  of  them,  are  hereby  authorized  at  their  said  meet- 
ings to  appoint  a  clerk  and  a  surveyor  for  duly  exercising  the 
powers  of  this  act,  and  from  time  to  time  to  receive  plans 
the?5JSSu?'  ^^  estimates,  and,  subject  as  herein-after  mentioned,  to  c6n- 
of  lands.  tract  for  the  purchase  of  lands  and  buOdings,  and  for  build- 
ing, erecting,  altering,  furnishing,  and  completing  such  county 
lunatic  asylum,  and  the  yards,  courts,  and  outlets  thereto  be- 
longing ;  and  every  such  contractor  shall  give  sufficient  se- 
curity for  the  due  performance  of  his  contract  to  the  clerk  to 
teentend'f  ^^^^  visitors ;  and  all  contracts,  when  made,  and  all  orders 
a  book.  relating  thereto,  shall  be  entered  in  a  book  to  be  kept  by  the 
clerk  to  such  visitors ;  and  when  such  county  lunatic  asylum 
shall  be  declared  to  be  completed,  then  such  book  shall  be 
deposited  and  kept  among  the  records  of  such  county  sole,  or 
of  such  of  the  counties  so  united  for  the  purposes  of  this  act 
as  shall  have  paid  the  largest  quota  or  proportion  of  the  ex* 
penses  of  providing  such  county  lunatic  asylum,  to  be  inspect- 
ed at  all  reasonable  times  by  any  persons  contributing  to  the 
county  rates  of  such  county  or  counties  respectively,  or  by 
any  such  voluntary  subscribers  as  aforesaid ;  and  all  buildings 
or  land  so  to  be  contracted  for  and  purchased  shall  be  con- 
veyed to  such  person  or  persons  as  the  visitors  shall  think  fit, 
in  trust  for  the  uses  and  purposes  of  this  act;  and  the  said 
visitors  shall  from  time  to  time  make  their  report  to  the  gene- 
ral quarter  sessions  of  the  peace  of  such  county  or  counties 
respectively,  of  the  several  plans,  estimates,  and  contracts 
which  shall  have  been  made  and  entered  into  in  manner  afore- 
said, and  also  a  report  of  the  sum  or  suras  of  money  neces- 
sary to  be  raised  and  levied  on  such  county  sole  as  the  ex- 
pense, or  on  each  of  such  um'ted  counties  as  the  quota  or  pro- 
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-portion  of  the  expense,  to  be  incurred  in  the  several  accounts  90eo.4.c4ft. 
as  aforesaid. 

XI.  Provided  always,  and  be  it  furtlier  enacted,  That  no  vutonoot 
Tisitor  wbo  shall,  under  the  authority  of  this  act,  do  any  mat-  ^i^^dfa'oon- 
ter  or  thing  in  the  execution  hereof,  shall  be  capable  of  hav-  *»*<^ 

ing  any  beneficial  interest  or  concern  whatsoever,  either  in 
his  own  name  or  in  the  name  of  any  other  person  in  trust  for 
him,  in  any  contract  or  agreement  to  be  made  under  the  au- 
thority of  this  act,  or  shall,  for  any  design  or  plan  he  may 
deliver  or  produce,  receive  any  benefit  or  emolument  what- 
ever. 

XII.  And  be  it  further  enacted,  in  order  to  defray  the  Juitket  to 
necessary  expenses  for  the  execution  of  this  act.  That  the  Son/^  ^ 
justices  of  the  peace  at  their  general  or  quarter  sessions  mav  ^^^  ^' 
and  shall  assess  and  tax  a  special  county  rate  or  rates  on  all 

places  liable  to  contribute  to  the  county  rate,  which  said  spe- 
cial county  rate  shall  be  collected,  levied,  and  recovered  in 
like  manner,  and  by  such  ways  and  means,  and  under  such 
penalties,  as  any  ordinary  county  rate  may  by  law  be  col- 
lected, levied,  and  recovered.  ^ 

XIII.  And  whereas  the  expenses  of  carrying  this  act  into  Juttieeiinay 
execution  may  in  some  cases  become  very  burthensome  on  2^mc«?^ 
the  occupiers  of  land,  and  others  the  contributors  to  the  coun-  SP  ^^ 
ty  rates,  m  case  the  said  expenses  shall  be  raised  m  the  man-  dinctedtobe 
ner  herein  mentioned;  be  it  further,  enacted.  That  when  it***"^ 
shall  appear  in  the  report  of  such  visitors  that  the  charge  and 

costs  of  carrying  this  act  into  execution  will  exceed  one  half 
of  the  amount  of  the  ordinary  annual  assessment  for  the  coun- 
ty rate  for  any  county  (such  ordinary  assessment  to  be  taken 
on  a  mean  proportion  of  the  said  rate  of  the  last  five  years 
preceding  that),  then  and  in  that  case  it  shall  and  may  be 
lawful  for  the  justices  of  the  peace  within  the  respective 
limits  of  their  commission,  so  assembled  in  their  quarter 
sessions  as  aforesaid,  from  time  to  time  to  borrow  and  take 
upon  mortgage  of  the  rates  herein  mentioned,  by  instruments 
in  the  form  contained  in  the  schedule  hereunto  annexed  (No. 
2),  or  to  that  or  the  like  effect,  any  sum  not  less  than  fifly 
pounds  each,  at  legal  or  lower  interest,  as  to  them  or  the 
major  part  of  them  (such  major  part  not  being  less  than  five) 
shall  seem  necessary  and  expedient  for  the  purposes  afore- 
said, and  to  secure  all  and  every  such  sum  and  sums  of  mo- 
ney so  borrowed  upon  the  credit  of  the  rates  to  be  raised 
upon  such  county  respectively;  and  the  said  justices  so  as* 
sembled  as  aforesaid  are  hereby  authorized  to  treat  and  agree 
with  any  person  or  persons  for  the  loan  of  any  such  sum  or 
sums  of  money,  and  by  their  order  to  confirm  and  establish 
every  such  agreement  as  aforesaid;  and  every  such  agree- 
ment so  established  by  such  order,  and  signed  by  the  chair- 
man and  two  or  more  justices  present  at  the  timepf  making 
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9G«Q.4,c.4«.  such  ordefi  sball  be  and  the  tame  is  hereby  declared  Co  be 
effectual  for  securing  to  the  person  or  persons  so  advancing 
any  sum  or  sums  of  money,  his  or  their  executors,  adminis- 
trators, and  assigns,  all  ana  every  such  sum  or  sums  of  money, 
with  interest  for  the  same,  on  such  terms  as  in  and  by  such 
agreanent  respectively  shall  be  for  that  purpose  stipulated; 
and  the  said  securities  shall  be  numbered  in  order  of  succes- 
sion in  which  they  shall  be  granted^  and  copies  or  extracts 
of  all  such  agreements  or  securities  shall  be  kept  with  the 
clerk  of  the  peace,  or  other  proper  officer  having  the  custody 
of  the  records  of  the  quarter  sessions  of  such  county  respec- 
tively; and  all  and  every  person  and  persons  to  whom  any 
such  security  or  securities  shall  be  made,  or  who  shall  be 
entitled  to  the  money  thereby  secured,  is  and  are  hereby  em- 
powered (by  indorsing  his,  her,  or  their  name  or  names  on 
the  back  of  such  security  or  securities)  to  transfer  and  assign 
the  same,  and  his,  her,  or  their  right  to  the  principal  money 
and  interest  thereby  secured,  unto  any  person  or  persons,  and 
every  such  assignee  may  in  like  manner  transfer  the  same 
again,  and  so  toties  quoties;  and  the  person  or  persons  to 
whom  such  security  or  securities,  or  any  such  assignment 
thereof,  shall  be  made,  and  his  or  their  respective  executors, 
administrators,  and  assigns,  shall  be  creditors  upon  the  said 
rates  in  an  equal  degree  one  with  another,  and  shall  not  have 
any  preference  with  respect  to  the  priority  of  any  monies  so 
advanced. 

Rates  w  XIV.  And  be  it  further  enacted,  That  the  said  justices  are 

dumd'Jdth  hereby  authorised  and  required,  not  only  to  charge  the  rates 
ud  wiSuf'    ^^  ^  raised  upon  such  county  with  the  interest  of  the  money 
further  mm    go  borrowcd  on  such  securities,  bat  also  with  the  paymentpf 
in  diaSuse    a  further  sum,  equal  at  least  with  the  sum  so  charged  for  the 
%^X"^  interest  of  such  securities,  which  said  sum  shall  he  paid  and 
applied,  under  the  direction  of  the  said  justices,  in  discharge 
of  the  interest,  and  of  so  many  of  the  principal  sums  on  the 
said  securities  as  such  money  will  extend  to  discharge  in 
each  year,  until  the  whole  of  the  money  for  which  soch  se- 
curities shall  be  made,  and  the  interest  thereof,  shall  be  fttUy 
paid  and  discharged;  and  the  said  justices  are  required  to  fix 
one  or  more  days  in  each  year  on  which  such  payment  shall 
be  made,  and  shall  make  orders  for  assessments  in  due  time, 
'A  pcnon  to    SO  as  to  provide  for  the  regular  payment  thereof;  and  they 
tokeq^ttuT^  are  hereby  required  to  appoint  a  proper  person  to  keep  an 
•ooounta  and  exact  and  regular  account  of  all  the  receipts  and  payments 
aBme^  the    Under  the  auUiority  of  this  act,  in  a  book  or  books  separate 
iyS^ISi^i^  and  apart  from  all  other  accounts,  and  the  same  to  adjust  and 
SoM^ho'    ^^^c  >°  Buc^  manner  that  it  may  easily  be  seen  what  interest 
to  inspect       is  growing,  and  what  principal  money  has  been  discharged, 
*''*™'  and  what  remains  due ;  and  the  said  book  or  books,  so  ad- 

justed and  settled,  to  deliver  into  court  at  every  general  an- 
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nual  Michaelmas  quarter  sessions  to  be  held  for  aoy  sucli  »r.«>.4,c4o. 
county^  or  at  suck  other  period  of  the  year  in  aoy  county  in 
which  general  annual  sessions  shall  be  held;  and  the  said 
justices  are  hereby  required,  at  every  such  sessions,  carefully 
to  inspect  all  such  accounts,  and  to  make  orders  for  carrying 
the  several  purposes  of  this  act  into  execution,  in  such  man- 
ner as  to  them  shall  seem  meet ;  and  if  at  any  time  it  shall  pwaityoo 
appear  to  the  said  justices  that  the  person  so  appointed  has  ^j^^Su 
neglected  the  said  order,  and  has  not  duly  applied  the  money 
in  his  hands  to  the  purposes  hereby  directed,  such  person 
shall  forfeit  double  the  amount  of  the  money  which  shall  not 
have  been  applied  for  the  purposes  of  this  act,  to  be  re- 
covered by  cUstress  and  sale  of  the  offender's  goods  and 
chattels,  by  warrant  under  Uie  hands  and  seals  of  such  jus- 
tices; and  the  said  penalty,  dVer  the  charges  of  recovering 
the  same,  shall  be  paid  to  the  treasurer  of  such  county  luna- 
tic asylum,  to  be  applied  to  the  use  of  the  same ;  and  the  said  For  diiciMig. 
justices,  on  a  day  and  hour  to  be  fixed  at  some  general  quar-  ^"«<^^^'^ 
ter  sessions  of  the  peace  to  be  hoIdesA  for  such  county,  (of 
which  fourteen  days  public  notice  shaA  be  given  as  aforesaid), 
shaU,  in  open  court,  cause  all  the  said  several  securities  to  be 
drawn  by  lot,  and  numbered  for  payment  according  to  the 
event  of  such  drawing,  and  the  securities  so  drawn  and  num- 
bered shall  be  regularly  discharged  in  succession,  according 
to  the  priority  of  such  drawn  number. 

XV.  Provided  always,  and  be  it  further  enacted.  That  it  jiutkca  at 
shall  be  lawful  for  the  said:  justices  of  the  peace  at  Uieir  said  ^^USShm 
general  or  quarter  sessions,  if  they  shall  unanimously  *in^^  S^JI^'^^^ 
so  to  do,  to  direct  that  every  tenant  at  rack  rent  paying  such  haifof  Sm 
rent  aforesaid  may  deduct  and  detain,  out  of  the  rent  pay-  Scffnou 
able  to  his  or  her  landlord  or  landlords  for  the  premises  in 

respect  of  which  such  rent  is  payable,  one  half  part  of  the  full 
amount  of  such  rate ;  and  every  tenant  at  rack  rent,  having 
paid  such  rate  in  manner  as  aforesaid,  shall  be  and  is  berebv 
acquitted  and  discharged  of  and  firom  the  payment  of  so  much 
money  as  such  half  part  shall  amount  to,  as  fully  and  effeo- 
tually  as  if  the  same  bad  been  actually  paid  to  any  such  land- 
lord or  landlords  in  part  of  the  rent  due  from  such  tenant. 

XVI.  Provided  always,  and  be  it  further  enacted,  That  the  jtuuca  to 
justices  of  the  peace  in  their  respective  quarter  sessions  shall  2^o?  ply'. 
and  they  are  hereby  required  to  make  provisions,  by  means  ^^momy 
of  the  rates  (which  they  are  hereby  authorised  to  mdce),  and  within  a  ii- 
by  their  orders  and  directions  (which  they  are  hereby  au.  "^'^i  ^taw- 
thorized  to  give),  in  such  manner  that  the  whole  money  to  be 
borrowed  under  the  authority  of  this  act  shall  be  fully  paid 

and  discharged  within  a  time  to  be  limited,  not  exceeding 
fourteen  years  from  the  time  of  borrowing  the  same. 

XVII.  And  be  it  further  enacted.  That  it  shall  and  may  be  Bodjapouuc, 
lawful  for  the  King's  most  excellent  Majesty,  his  heirs  and  s»«d<«>»> 
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9G«>.4,c.4o.  successors,  and  for  fdl  bodies  politic  and  corporate,  and  also 
^c,  ma^con-  for  guardians,  committees,  husbands,  trustees,  and  attornies 
"^  of  any  person  or  persons,  being  infants,  lunatics,  idiots,  under 

coverture  or  any  other  disability,  and  also  for  all  other  per- 
sons who  are  or  shall  be  seised,  possessed  of,  or  interesti^i  in 
any  houses,  buildings,  lands,  tenements,  hereditaments,  ease- 
ments, and  privileges  which  shall  be  deemed  necessary  for 
the  purposes  of  this  act,  to  contract  and  agree  for,  and  to  sell^ 
convey,  and  assure  such  houses,  buildings,  lands,  tenements, 
hereditaments,  easements,  and  privileges,  unto  such  person  or 
persons  as  shall  be  named  by  the  visitors,  in  trust  and  for  the 
purpose  of  erecting  or  providing  such  county  lunatic  asylmo, 
and  the  yards,  courts,  and  outlets  thereunto  belonging;  and 
all  such  contracts,  agreements,  sales,  conveyances,  and  assur* 
anoes  shall  be  valid  and  effectual  in  law  to  all  intents  and 
purposes  whatsoever ;  any  law,  statute,  usage,  or  custom  to 
the  contrary  notwithstanding. 

AppUcadonor     XVIII.  And  be  it  further  enacted,  That  all  sums  of  money 
MM^rthcT    ^^^^  ^^'^  b®  agreed  to  be  paid  to  any  corporation,  guardian, 
purdiMe  of    committee,  husband,  trustee,  or  attorney,  for  or  on  behalf  of  any 
'  infants,  lunatics,  idiots,  femes  covert,  or  cestui  que  trusts,  or  to 

any  other  person  or  persons  whose  houses,  buildings,  lands, 
tenements,  hereditaments,  easements,  and  privileges  shall  be 
limited  in  settlement,  for  the  purchase  of  any  such  lands,  te- 
nements, and  hereditanf^ents,  shall,  in  case  such  sums  of  mo- 
ney shall  exceed  the  sum  of  one  hundred  pounds,  be  laid  out 
by  such  corporations,  guardians,  committees,  husbands,  trus- 
tees, attornies,  or  any  person  or  persons  seised  or  possessed 
of  such  houses,  buildings,  lands,  tenements,  hereditaments, 
easements,  or  privileges  so  limited  in  settlement,  as  soon  as 
conveniently  may  be,  in  the  purchase  of  lands,  tenements,  and 
hereditaments  in  fee  simple,  to  be  conveyed  to  or  to  the  use 
of  such  corporations,  guardians,  committees,  husbands,  trus- 
tees, or  attornies,  and  to  and  for  such  person  or  persons,  and 
for  such  estate  or  estates,  and  to,  for,  and  upon  and  subject 
to  such  uses,  limitations,  remainders,  and  contingencies  as  the 
houses,  buildings,  lands,  tenements,  hereditaments,  easements, 
or  privileges,,  for  or  in  resp^t  whereof  such  purchase  money 
shiul  be  paid  as  aforesaid,  shall  be  limited,  settled,  and  as- 
sured at  the  time  such  purchase  or  contract  shall  be  made  in 
manner  aforesaid,  or  such  as  shall  then  be  capable  of  taking 
effect,  the  charges  of  such  conveyances  and  settlements  to  be 
paid  in  the  same  manner  as  the  other  expenses  relating  to  the 
county  lunatic  asylum;  and  in  the  meantime,  and  until  audi 
purchase  or  purchases  shall  be  made,  such  money,  whether  the 
same  shall  or  shall  not  exceed  the  sum  of  one  hundred  pounds, 
shall  be  laid  out  by  such  corporations,  or  other  persons  for  the 
time  being  interested  therein,  in  some  Government  securities, 
in  the  names  of  two  persons^  one  to  be  nominated  by  the  party 
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olr  parties  for  the  tirike  being  interested  therem,  and  the  other  90ea4.c4fl. 
by  the  visitors  aforesaid ;  and  the  interest  arising  from  such 
securities  shall  be  paid  to  such  person  or  persons  respectively 
as  would  have  been  entitled  to  the  rents  and  profits  of  such 
lands,  tenements,  hereditaments,  easements,  and  privileges,  in 
case  the  same  had  not  been  sold,  or  would  for  the  time  being 
be  entitled  to  the  rents  and  profits  of  such  lands,  tenements, 
and  hereditaments  so  to  be  purchased,  in  case  the  same  were 
purchased  and  settled  as  aforesaid. 

XIX.  And  be  it  further  enacted,  That  in  case  the  body  or  ^^^^^^ 
person  to  whom  any  sum  of  money  shall  be  contracted  to  be  titled u%t- 
paid  for  the  purchase  of  any  lands,  tenements,  or  heredita-  ^^d?^-^ 
ments,  for  the  purposes  of  this  act,  shall  not  be  able  to  make  5>^^!m 

««■  •  •  1  •  g»      m  /•«  •••tooc  puu  into 

a  good  title  to  the  premises,  to  the  satisraetion  of  the  said  v\*  theBuik. 
silors,  or  shall  refuse  to  escecute  a  conveyance  or  assignment 
thereof,  or  in  case  the  person  to  whom  any  sum  or  sums  of  monev 
shall  be  so  contracted  to  be  paid  as  aforesaid  cannot  be  feuna, 
or 'be  not  known  or  discovered,  then  it  shall  be  lawful  for  the 
said  visitors  to  pay  the  said  sum  of  money  into  the  Bank  of 
England,  in  the  name  and  with  the  privity  of  the  Accountant- 
General  of  the  court  of  Exchequer,  to  be  placed  to  his  account 
to  the  credit  of  the  party,  if  known,  who  shall  be  interested  in 
the  said  lands,  tenements,  or  hereditaments,  (describing  such 
tenements  or  hereditaments),  but  if  not  known,  then  to  the 
credit  of  the  said  visitors,  subject  to  the  order,  controul,  or 
disposition  of  the  said  court  of  Exchequer;  which  said  court, 
on  the  application  of  any  body  or  person  making  claim  to  any 
such  sum  of  money,  or  any  part  thereof,  by  motion  or  petition, 
shall  be  and  the  same  is  hereby  empowered,  in  a  summary  way 
of  proceeding  or  otherwise,  as  to  the  same  court  shall  seem 
meet,  to  order  the  same  to  be  laid  out  and  invested  in  the  pub* 
lie  funds,  or  to  order  distribution  thereof,  on  payment  of  the 
dividends  thereof,  according  to  the  respective  estate  or  estates, 
title,  or  interest  of  the  body  or  person  making  claim  thereunto, 
and  to  make  such  other  order  in  the  premises  as  to  the  said 
court  shall  seem  just  and  reasonable;  and  the  cashier  or 
cashiers  of  the  Bank  of  England  who  shall  receive  such  sum 
of  money  is  and  are  hereby  required  to  give  a  receipt  for  such 
sum  of  money,  specifying  for  what  the  same  is  received,  to 
such  person  as  shall  pay  any  such  sum  of  money  into  the  Bank 
as  aforesaid* 

XX.  And  be  it  further  enacted.  That  if  any  body  or  person  ^^ P^*»  •»• 
seised  or  possessed  of  or  interested  in  any  lands,  tenements,  &'c«  caanS^ 
or  hereditaments,  or  share  or  shares,  estate  or  estates,  interest  f^|i^2[^ 
or  interests  therein,  or  isharge  or  charges  thereon,  as  afore-  cute^oonvey- 
saiU,  cannot  be  found,  or  shall  not  be  known,  or  shall  not  be  umoiwyment 
able  to  make  a  good  title  to  the  premises  to  the  satisfaction  SfjIui^B^, 
of  the  said  visitors,  or 'shall  refuse  to  execute  a  conveyance  or  JJ|^{y^  ^ 
conveyances  thereof,  then  and  in  any  of  such  cases,  upon  pay-  thecierk  of 
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9  Geo.  4,  c.  4a  ment  of  such  sum  of  money  as  shall  have  been  contracted  and 
IJJI^j^of  agreed  to  be  paid  for  the  purchase  of  the  same  premises  into 
freed'^a!!'  the  Bank  of  England,  as  herein*before  directed  (in  case  the 
claims.  s^mt  shall  be  requisite),  for  the  use  of  such  person  so  inter- 
ested or  entitled  as  aforesaid,  such  tenements  or  hereditaments, 
or  parts,  shares,  estates,  interest,  or  charges,  and  the  fee  sim* 
pie  and  inheritance  thereof,  together  with  the  yearly  profits 
thereof,  and  all  the  estate,  right,  title,  interest,  use,  trust,  pro^ 
perty»  claim,  and  demand,  in  law  and  equity,  of  the  body  or 
person,  or  Unknown  person,  to  whose  credit  such  money  shall 
be  paid,  iii,  to,  and  out  of  the  tenements,  hereditaments,  and 
premises  to  be  purchased  as  aforesaid,  shall  from  thenceforth 
vest  in  the  clerk  of  the  peace  for  the  time  being,  and  his  suc- 
cessors in  ofiSce,  of  the  county  in  which  such  lands,  tenements, 
and  hereditaments  shall  be  situated,  who  shall  be  deemed  in 
law  to  be  in  the  actual  seisin  and  possession  thereof,  to  all  in- 
tents and  purposes,  freed  and  discharged  from  all  former  and 
other  estates,  rights,  titles,  and  interests,  claims  and  demands, 
as  fully  and  effectually  as  if  every  body  or  person  having  any 
estate  in  the  prenuses  had  actually  conveyed  the  same  by  lease 
and  release,  bargain  and  sale  enrolled,  feoffment  with  livery  of 
seisin,  fine,  common  recovery,  or  any  other  conveyance  or  as- 
surance whatsoever;  and  such  payment  shall  not  only  bar  all 
right,  title,  interest,  daim,  and  demand  of  the  body  or  persoo,^ 
or  unknown  person,  of,  in,  or  to  the  same  premises,  to  whose 
credit  such  payment  or  tender  shall  have  been  made,  bat  also 
shall  extend  to  bar  the  dower  and  dowers  of  the  wife  of  such 
person,  and  all  estates  tail  and  other  estates  in  possession,  rever- 
sion, remainder,  expectancy,  or  contingency,  and  the  issue  and 
issues  of  such  person,  and  every  other  person  whomsoever;  and 
the  same  premises  shall  and  may  be  thereupon  made  use  of 
and  employed  for  the  purposes  of  this  act,  according  to  the  di- 
rections of  the  said  visitors,  and  under  the  regulations  of  this 
act. 

Penont  in         XXI.  Provided  always,  and  be  it  further  enacted,  Where 
SeemedSiti-  any  qucstion  shall  arise  touching  the  title  of  any  body  or  per- 
tbf  co^TiiTT  '^^  ^  '^''y  nioney  to  be  paid  into  the  Bank  of  England  in  pur- 
be  diewn.      suance  of  this  act,  for  the  purchase  of  any  houses,  buildiags, 
lands,  tenements,  or  hereditaments,  or  part  thereof,  or  of  any 
estate,  right,  title,  charge,  or  interest  in,  to,  or  upon  any  tene- 
ments or  hereditaments  to  be  purchased  or  taken  in  pursa** 
ance  of  this  act,  or  to  any  Bank  Annuities  to  be  purchased 
with  any  such  money,  or  to  the  dividends  or  interest  ther^ 
of,  the  body  or  person  who  shall  have  been  in  the  posses* 
sion  of  such  houses,  buildings,  lands,  tenements,  or  here* 
ditaments,  parts,  shares,  estates,  interests,  or  charges,  at  the 
time  of  such  purchase,  and  all  bodies  or  persons  claiming  un- 
der such  body  or  person,  or  under  the  possession  of  such  body 
or  person,  shall  be  deemed  and  taken  to  have  been  lawfully 
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emitkd  to  such  houses,  baildings,  landst  tenements,  and  he*  9o«>.»,c40. 
redhamentSy  parts,  shares,  estates,  interests,  or  charges,  ac« 
cording  to  such  possession,  until  die  contrary  shall  be  shewn 
to  the  satisfaction  of  the  said  court  of  Exchequer;  and  the 
dividends  or  interest  of,  and  the  capital  of  the  Bank  Annuities 
to  be  purchased  with  such  money,  shall  be  paid,  applied,  and 
disposed  of  accordingly,  unless  it  shall  l>e  made  appear  to  the 
said  court  that  such  possession  was  a  wrongful  possession,  and 
that  some  other  body  or  person  was  lawfully  entitled  to 
such  houses,  buildings,  lands,  tenements,  or  hereditaments, 
part  or  parts  thereof,  or  some  estate  or  interest  therein,  or 
charge  thereon. 

XXII.  Provided  also,  and  be  it  further  enacted,  That  where  The  court 
by  reason  of  any  disability  or  incapability  of  the  body  or  cor«  SSSbtom!**' 
poration  or  other  person  entitled  to  any  houses,  buildings,  p«Mwg^ 
lands,  tenements,  or  hereditaments,  or  part  thereof,  or  share,  Cifnidbsr uie 
estate,  or  interest  therein,  or  charge  thoreon,  to  be  purchased  STcountyf 
or  taken  under  the  authority  of  this  act,  the  purchase  money  {^umoSSomt 
for  the  same  shall  be  required  to  be  paid  into  the  Bank  otmut, 
England,  in  the  name  and  with  the  privity  of  the  Accountant- 
General  of  the  court  of  Exchequer,  and  to  be  applied  in  the 
purchase  of  other  lands,  tenements,  or  hereditaments,  to  be 

setded  to  the  like  uses  in  pursuance  of  this  act,  it  shall  be 
lawful  for  the  said  court  to  order  the  expenses  of  all  purchases 
to  be  made  in  pursuance  of  this  act,  or  so  much  thereof  as  the 
said  court  shall  deem  reasonable,  to  be  paid  by  the  Treasurer 
of  the  county,  who  shall  pay  such  sums  of  money  for  such 
purposes  as  the  said  court  shall  direct,  and  charge  the  same 
to  tne  county  rate. 

XXIII.  Provided  always,  and  be  it  further  enacted.  That  Money  to  be 
all  sums  of  money  to  be  paid  pursuant  to  any  such  agreement  Slj^i^'SIIXie 
as  aforesaid,  shall  be  paid  or  tendered  to  the  party  entitled  to  «f  theprenii- 
the  same,  or  into  the  Bank  of  England  as  herein  mentioned, 

before  the  said  visitors,  or  any  person  authorised  by  them, 
shall  proceed  to  take  possession  of  any  lands,  tenements,  or  he- 
reditaments comprised  in  or  affected  by  such  agreement,  or  to 
nse  the  same  for  any  of  the  purposes  of  this  act. 

XXIV.  And  be  it  further  enacted,  That  it  shall  and  may  conmbikm- 
be  lawful  for  the  Commissioners  of  his  Majesty's  woods,  fo-  ^l^SS^ 
rests,  and  land  revenues,  by  and  with  the  consent  of  the  Lord  ^%^^^ 
High  Treasurer  of  the  United  Kingdom  of  Great  Britain  and  &c.may 
Ireland,  or  the  Commissioners  of  his  Majesty's  Treasury  of  the  ESkiiog!'  '^ 
United  Kingdom  of  Great  Britain  and  Ireland,  or  any  three 

or  more  of  them,  in  writing,  or  for  his  Majesty,  by  any  grant 
signed  by  the  Chancellor  of  the  Duchy  of  Lancaster  for  the 
time  being,  or  for  the  Duke  of  Cornwall,  by  any  grant  signed 
by  the  Chancellor  of  the  Duchy  of  Cornwall  for  the  time  be- 
ing, to  grant  any  lands,  tenements,  and  hereditaments,  as  and 
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9Geo.4,c4o,  fot  ft  Site  of  a  county  lunatic  asylum,  and  to  be  uiect  there* 
with ;  and  the  said  visitors,  and  the  persons  to  be  appointed 
by  them,  and  their  successors,  shall  be  and  are  hereby  em- 
powered and  made  capable  of  receiving  and  enjoying  thj  be- 
'nefit  of  any  such  grant  for  the  use  and  purposes  of  this  act 

just^may       XXV.  And  be  it  further  enacted,  That  for  the  purposes  of 
£ui^,  not-     this  act  the  said  visitors  shall  have  full  power,  capacity,  and 
the*i!t]!tute%  ability  to  accept  and  take  from  any  person  willing  to  give  the 
mortmain,      game,  or  Otherwise  to  purchase,*  take,  hold,  and  enjoy,  any 
lands,  tenements,  hereditaments,  and  any  interest  therein,  and 
any  money  issuing  out  of  or  charged  upon  or  to  arise  froRi 
the  sale  of  lands,  tenements,  and  hereditaments  of  and  to  any 
value  and  amount  whatever;  the  statutes  of  mortmain,  or  any 
other  statute  or  law  to  the  contrary  thereof  in  anywiae  not- 
withstanding. 

inntt^te  »^  XXVI,  And  be  it  further  enacted.  That  in  every  case  in 
pended  on  which  a  county  lunatic  asylum  shall  be  provided  under  the  pro- 
£!Sdud^^  visions  of  this  act,  it  shdl  be  lawful  for  the  major  part  of  the 
orto«ractb-ff  j^^lices  of  the  pcacc  of  any  county  or  counties  united  under  this 
buikUoga.  act  (such  major  part  not  being  less  than  five)  present  at  any 
quarter  sessions  of  the  peace,  or  any  adjournment  thereof,  to 
be  held  for  such  county  or  counties,  from  time  to  time  to  fix 
and  limit  the  sums  which  may  be  expended  on  the  purchase 
of  lands  or  houses,  or  in  the  erection  of  new  buildings,  or  in 
the  extension  or  alteration  of  existing  buildings,  for  the  pur- 
pose of  such  county  lunatic  asylum,  or  the  yards,  outlets,  or 
courts  thereunto  belonging,  as  well  on  the  first  establishment 
of  such  county  lunatic  asylum  as  at  any  time  during  its  con- 
tinuance; and  it  shall  not  be  lawful  for  the  committee  of  vi« 
sitors  appointed  for  the  building,  erection,  and  management 
of  such  county  lunatic  asylum,  to  enter  into  any  contract  or 
contracts  for  the  purchase  of  lands  or  houses,  for  the  erection 
of  new  buildings,  or  for  the  extension  or  alteration  of  existing 
buildings,  for  the  purpose  of  such  county  lunatic  asylum,  or 
the  yards,  outlets,  and  courts  thereunto  belonging,  at  a  sum 
or  sums  which  may  in  the  whole  exceed  the  sum  so  firom  time 
to  time  limited  and  appointed  by  the  justices  assembled  in 
sessions  as  aforesaid ;  and  no  contract  so  entered  into  by  such 
visitors  shall  be  held  to  be  valid  or  legal. 

t^^^lSi^'^t      ^^  VII.  And  be  it  further  enacted.  That  it  shall  and  may 

prcmiM  for    be  lawfttl  for,  and  the  said  visitors,  with  the  previous  consent  of 

iI^^^My-     the  major  part  of  the  said  justices  assembled  in  sessions,  shall 

'"*"*  have  full  power  and  authority  to  take  a  demise  or  grant  of  any 

houses,  buildings,  lands,  tenements,  or  hereditaments,  on  the  site 

or  sites  of  which  it  shall  be  proposed  to  erect  or  maintain  any 

such  county  lunatic  asylum,  at  a  rent  in  the  nature  of  fee  farm 

rent ;  but  such  grant  or  demise  shall  contsin  a  power  for  such 

justices  to  purchase  the  fee  simple,  free  from  incumbrances,  on 
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payment  of  any  agreed  sum,  not  to  exceed  thirty  years  pur-  9  0ro.4.c.4a 
chase  of  the  rent  reserved. 

XXVIII.  And  be  it  further  enacted.  That  when  any  coun-  iruyium  be 
ty  lunatic  asylum  so  provided  or  so  to  be  provided  for  any  ^SSIrcmlnt^^ 
county  or  counties,  or  any  part  tliereof,  or  any  addition  to  JjJJJS^Jf  **• 
any  county  lunatic  asylum  already  provided,  shall  be  situate  <^°^^  ^ 
within  the  limits  of  any  other  county,  then  and  in  every  such  toogvnuy  act 
case  the  justices  of  the  peace  for  the  county  or  counties  to  ^^^'^^^ 
which  such  county  lunatic 'asylum  shall  be  long  shall  have 

fiill  power  and  authority  to  act  therein,  so  &r  as  concerns  the 
regulation  of  the  same  in  the  like  manner  as  if  such  county 
lunatic  asylum,  or  the  additions  thereto,  were  situate  within 
the  bounds  of  their  respective  counties. 

XXIX.  And  be  it  further  enacted.  That  in  all  future  rates,  ^J^TSSf^i  bi 
taxes,  and  levies  to  be  made  for  any  parish  or  place  in  which  incroiMd  by 
any  land  or  ground  already  purchased  or  to  be  purchased  un-  ^JS^orCmi 
der  the  provisions  of  this  or  any  former  act,  for  the  purposes  ^^'^  ^^^ 
of  any  county  lunatic  asylum,  shall  be  situate,  such  land  or 
ground  with  any  buildings  to  be  erected  thereon,  shall  not  be 
assessed  to  any  such  rates,  taxes,  or  levies,  at  a  higher  value 

and  more  improved  rent  than  the  same  land  or  ground  was 
at  the  time  of  such  purchase;  nor  shall  any  building  or  build- 
ings, which  under  this  or  any  former  act  has  been  or  shall  be 
erected  on  such  land,  be  assessed  to  any  house  or  window 
tax;  any  act  or  acts  to  the  contrary  notwithstanding. 

XXX.  And  be  it  further  enacted,  That  in  all  cases  where  vuiton  to 
any  such  county  lunatic  asylum  shall  have  been  established  ttotuTaSTapI 
under  the  authority  of  this  act,  or  any  former  act  or  acts,  the  po*nK>«ce"» 
major  part  of  the  visitors  appointed  as  aforesaid  to  superin- 
tend the  same,  present  at  a  meeting  duly  summoned,  such 

major  part  not  being  fewer  than  three,  shall  from  time  to  time 
maJce  such  regulations  as  to  them  shall  seem  expedient  for  the 
management  and  conduct  thereof,  in  which  regulations  shall 
be  set  forth  the  number  and  description  of  officers  and  servants 
to  be  kept,  the  duties  to  be  required,  and  what  salaries  re- 
•pectively  shall  be  paid  to  them,  and  may  appoint  a  treasurer, 
and  such  other  officers  and  servants,  together  with  such  num- 
her  of  assistants  as  they  shall  from  time  to  time  find  necessary, 
in  proportion  to  the  number  of  persons  confined  in  such  coun- 
ty lunatic  asylum,  and  may  dismiss  any  such  officer,  servant, 
or  assistant,  if  they  see  occasion;  and  shall  from  time  to  time  and  to  fix  a 
fix  a  certain  weekly  rate  to  be  paid  for  each  person  confined  foTJ^tatm- 
in  such  county  lunatic  asylum,  which  may  be  sufficient  to  de*  2l!!i^^|^*|„ . 
firay  the  whole  expense  of  the  maintenance  and  care,  medicine 
and  clothing  requisite  for  such  person,  and  the  salaries  of  the 
officers  and  attendants :  Provided  always,  thatsuch  rate  shall  nte  not  to 
in  no  case  exceed  fourteen  shillings  j^er  week;  and  that  the  ^^^^' 
said  visitors  shall  annually  audit  the  accounts  of  the  treasur-r 
er,  and  report  the  same  to  the  next  general  quarter  sessions 

NN 
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9G6o.4,c.4o.  of  the  peace  to  be  hoklen  for  the  counties  at  the  expense  of 
which  such  county  lunatic  asyhim  sliall  have  been  erected. 

If  rate  be  XXXI.  And  be  it  further  enacted,  That  if  the  aforesaid 

cte^'^j^u^  rate  of  fourteen  shillings  shall  be  found  insufficient,  it  shall 
in  qturter  ^6  lawful  fof  the  HiajoT  part  of  the  justices  of  the  peace  acting 
taimae  itT^  in  and  for  the  county  or  counties  at  whose  expense  such  coun* 
ty  lunatic  asylum  shall  have  been  established,  present  at  any 
quarter  sessions  of  the  peace  to  be  holden  £oc  such  county  or 
counties,  or  any  adjournment  tb\sreof,  (such  major  part  not 
being  less  than  seven),  to  make  such  additioQ  to  such  rate  as 
to  them  shall  seem  fit  and  necessary,  and  to  make  an  order 
accordingly ;  which  order  shall  be  signed  by  the  clerks  of  the 
peace,  or  their  deputies,  on  behalf  of  the  oourt  for  their  re- 
spective counties,  and  forthwith  published  in  some  newspaper 
circulated  within  the  county  or  counties ;  and  such  additional 
rate  shall  be  paid  by  the  overseers  of  the  poor  of  the  parishes, 
townships,  or  places  to  which  the  insane  persons  m  such  coun- 
ty lunatic  asylum  respectively  belong,  in  the  same  manner  as 
is  provided  by  this  act  with  regard  to  the  weekly  rate  from 
time  to  time  to  be  fixed  on  by  the  visitors  for  the  maintenance, 
medicine,  clotliing,  and  care  of  such  insane  persons. 

A  chaplain  to      XXXIL  Provided  always,  and  be  it  further  enacted.  That 
^*e^7  ^^  in  every  case  where  a  county  hmatic  asylum  shall  be  provid- 
county  luoa-   ed,  a  chaplain  shall  be  appointed  for  the  same,  which  daaplain 
t  c  asy  um.     ^^^^  ^  ^  ^^||  orders,  and  shall  be  licensed  by  the  bishop  of 
the  diocese;  and  the  said  licence  shall  be  revocable  by  the 
bishop  whenever  he  shall  think  fit  to  withdraw  it ;   and  such 
chaplin  shall  perform  on  each  Sunday^  and  on  the  great  festi- 
vals, the  divine  service  of  our  church,  according  to  the  forms 
by  law  established. 

visitors  to  XXXIII.  And  be  it  further  enacted.  That  sudi  visitors 

mTiLI^ot-  "^^y  ^^™  ^^^"^  ^  ^"^  order  all  such  repairs  or  other  ex- 
der  upon  the   penscs  as  may  be  necessary  for  such  county  lunatic  asylum, 

treasurer!  for   '■^in,.''        «  •',  •11         ''  ■%  '. 

payment  of  and  uiall  direct  the  same  to  be  paid  by  an  order  upon  die 
expenses.  <»ounty  treasurer  where  such  county  lunatic  asylum  shall  be 
established  by  one  county  only,  or  shall  apportion  the  same 
as  afbrennentioned  upon  each  county  or  lunatic  aayliun,  when 
two  or  more  county  or  counties  and  hmatic  asylnm  are  unit- 
ed, and  shall  make  an  order  upon  the  treasurer  of  each  of  the 
said  united  counties,  and  treasurer  of  such  aaylsun,  for  die 
payment  of  the  proportion  to  be  paid  by  such  county  or  luna- 
tic asylum,  and  that  such  treasurer  shall  inuncdiately  dis- 
charge the  same  out  of  any  money  which  may  then  be  in  his 
liands,  under  the  penalty  of  douMe  such  sum  as  he  shall  be 
directed  to  pay,  to  be  recovered  from  him  for  the  benefit  of 
such  county  lunatic  asylum,  by  action  in  any  of  his  Mi^esty's 
courts  at  fVestmmiter^  by  the  treasurer  of  the  said  county 
No  order  to  lunatic  asylum ;  provided  that  no  order  or  determinaUon  to 
^  ^  ^     be  made  at  any  meeting  of  the  visitors  which  shall  be  heM 
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under  this  act  shall  be  made,  nor  unless  due  notice  of  such  QGeo.4,c»i- 
meedng  sliall  have  been  previously  given,  according  to  the  ^'^".""^^ 
provisions  of  this  act,  or  according  to  the  rules  and  regula*  part  coi^r. 
tions  made  by  the  visitors;  and  that  all  ads,  orders,  and  pro* 
ceedings  which  by  this  act  are  directed  to  be  had,  made  or 
done  by  or  before  the  said  visitors,  and  all  the  powers  and  au<* 
thorities  by  this  act  vested  in  them  generally,  shall  and  may 
be  made  and  done  by  the  major  part  of  such  visiton  {ivesent 
at  the  respective  meetings  to  be  held  by  virtue  of  this  act, 
such  major  part  not  being  fewer  than  three* 

XXXIV.  And  be  it  further  enacted.  That  if  any  commit-  ckrk  may 
tee  of  visitors  of  any  county  lunatic  asylum  shall  neglect  to  ad-  ^SStSitd!' 
joum  any  meeting  held  for  the  purposes  of  this  act,  or  where  ^^JZ^ 
any  circumstance  shall  occur  rendering  the  meeting  of  such 
committee  necessary  within  the  period  to  which  their  meeting 

may  have  been  adjourned,  it  shall  be  lawful  for  the  clerk  to 
such  committee  to  convene  a  new  meeting  by  a  circular  letter 
to  each  member  of  such  committee,  informing  him  of  the  time 
and  place  of  such  meeting,  ten  days  at  least  before  the  same 
shall  be  held. 

XXXV.  And  be  it  further  enacted,  That  the  said  visitors  vbiioninay 
may  sue  and  be  sued  in  tlie  name  of  their  clerk ;  and  that  no  S^(S'uieir 
action  that  may  be  brought  or  commenced  by  or  against  the  21*  J?S!f 
said  visitors,  or  any  of  them,  by  virtue  of  this  act,  in  the  name  movaiaiiaii 
of  the  clerk,  shall  abate  or  be  discontinued  by  the  death  or  acuona. 
removal  of  such  clerk,  or  by  the  act  of  such  clerk  without  the 
consent  of  the  said  visitors,  or  any  five  or  more  of  them,  but 

the  clerk  to  the  visitors  for  the  time  being  shall  always  be 
deemed  plaintiff  or  defendant  in  such  action,  as  the  case  shall 
be. 

XXXVI.  And  be  it  further  enacted,  That  the  justices  of  juiticeiat 
the  peace  acting  in  and  for  any  county  within  England,  at  toroquira^'" 
their  several  petty  sessions  which  shall  be  held  next  after  the  ^!S[*^^ 
fifteenth  dsLj  of  August  in  each  year,  shall,  and  they  are  here-  oniuaaeper. 
by  required  to  issue  their  warrants  to  the  overseers  of  the  ***°*  y^^^V' 
poor  of  the  parishes  within  their  respective  subdivisions,  in 

the  form  in  the  schedule  hereunto  annexed,  (No.  8.),  to  re- 
turn lists  of  all  insane  persons  chargeable  to  their  respec- 
tive parishes,  specifying  the  name,  sex,  and  age  of  each  in- 
sane person,  and  whether  such  insane  person  be  dangerous  or 
otherwise,  and  for  what  length  of  time  they  have  been  disor- 
dered in  their  senses,  and  where  confined,  or  how  otherwise 
disposed  of;  and  the  overseers  of  the  poor  as  aforesaid  shall, 
on  the  receipt  of  such  warrants,  forthwith  prepare  such  lists 
accordingly,  in  the  formin  the  schedule  hereunto  annexed,  (No. 
4.),  and  such  lists  shall  be  verified  on  oath  before  any  one 
justice  of  the  peace,  and  accompanied  with  a  certificate  as  to 
the  state  and  condition  of  every  insane  person  from  a  physi- 

N  n2 
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9 Geo.  4,  cia  cian,  surgeon,  or  apothecary,  shall  within  fifteen  days  be  trans* 
mitted  by  such  overseer  to  the  clerk  of  the  peace  acting  in 
and  for  such  county,  or  his  deputy,  to  be  by  him  laid  before 
the  justices  acting  for  such  county  at  their  next  general  quar- 
penaity  on  ter  scssious ;  and  any  overseer  of  the  poor  to  whom  any  such 
mS^gto  warrant  shall  have  been  directed  and  delivered,  who  shall  not 
^^  return  such  list  so  verified  on  oath,  and  so  accompanied  with 
such  certificate  as  aforesaid,  shall  for  every  such  oflence  be 
subject  to  a  fine  not  exceeding  ten  pounds,  to  be  levied  by 
warrant  of  distress,  under  the  hands  and  seals  of  two  justices 
of  the  peace;  and  it  shall  be  lawful  for  such  overseers  of  the 
poor,  and  they  are  hereby  required  to  defray  the  necessary 
expenses  of  the  examination  of  such  insane  persons  by  a  phy- 
sician, surgeon*  or  apothecary,  out  of  the  poor-rates  of  the 
parish,  township,  or  place  to  which  such  insane  persons  re- 
spectively belong,  or  where  the  legal  settlement  of  such  in- 
sane person  shall  not  have  been  ascertained,  then  out  of  the 
poor-rates  of  the  parish,  township,  or  place  in  which  such  in- 
sane person  shall  reside. 

Penalty  on         XXXVII.  And  be  it  further  enacted,  That  if  any  overseer 
giwting  toT    ^^  ^^^  P^'^'  ^^  *°y  pAcisli  or  place  to  which  any  insane  person 
fvZeltonh^  shall  be  chargeable,  shall  for  the  space  of  seven  days  wilfully 
pnce  of  uie    neglcct  to  givc  information  of  the  state  of  such  person  to  some 
^tAte^f  insane  j^g^j^  of  the  pcace  acting  within  the  division  of  the  county 
within  which  the  said  parish  or  place  is  situate,  he  sliall  for 
every  such  offence  forfeit  and  pay  a  sum  of  money  not  ex- 
ceeding ten  pounds  nor  less  than  forty  shillings,  (half  to  the 
informer  and  half  to  the  treasurer  of  the  county,  to  be  by  him 
placed  to  the  credit  of  the  county),  to  be  recovered  by  distress 
and  sale  of  the  offender's  goods  and  chattels,  by  warrant  un- 
der the  hands  and  seals  of  any  two  justices  of  the  peace  for 
the  county  in  which  such  parish  or  place  is  situate. 

When  any         XXXVIII*  And  be  it  further  enacted,  That  upon  its  being 
poorpenon  If  made  kuowu  to  any  justice  of  the  peace  of  any  county,  that  a 

deemed  tone  tii.  •»  i  •^i'^*  t_ 

imane,  ooe     poor  person  chargeable  to  any  parish  or  place  within  such 
requke'tiM     couuty  is  deemed  to  be  insane,  either  by  notice  from  the  over- 
oveneera  to    geer  of  such  parish  or  otherwise,  it  shall  be  lawful  for  the  said 
penon  before  justicc,  by  an  Order  under  his  hand  and  seal,  if  he  shall  so 
^{^poo*'    think  fit,  to  require  the  overseer  of  the  poor  of  the  said  parish 
MUonTmay    ^^  place  to  bring  the  said  insane  person  before  any  two  jus- 
oiiue  him  or  ticcs  of  the  pcace  of  the  said  county,  at  such  time  and  place 
todieiunatk:  as  shall  be  appointed  by  the  said  order;  and  the  said  justices 
omd^i^tue.  ^^ ^  hereby  required  to  call  to  their  assistance  a  physician,  sur- 
geon, or  apothecary,  at  the  charge  of  the  said  parish  or  place; 
and  if  upon  view  and  examination  of  the  said  poor  person,  or 
from  other  proof,  the  said  justices  shall  be  satisfied  that  such 
poor  person  is  insane,  the  said  justices  shall  make  inquiry  into 
the  place  of  last  legal  settlement  of  such  insane  person;  and 
it  shall  be  lawful  for  them,  if  they  shall  so  think  fit,  by  an  order 
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under  their  hands  and  ^eala,  directed  to  tlie  said  overseer  of9G9o.A,e,4fk 
the  poor,  according  to  the  form  in  the  schedule  (5.)  annexed 
to  this  act,  to  cause  the  said  poor  person  to  be  conveyed  to 
and  placed  in  the  county  lunatic  asylum  established  under  the 
directions  of  this  or  any  former  act,  for  the  county,  or  district 
of  united  counties,  for  which  or  any  of  which  they  shall  act, 
and  if  no  such  county  lunatic  asylum  shall  have  been  estab- 
lished, then  to  some  public  hospital  or  some  house  duly  li- 
censed for  the  reception  of  insane  persons;  and  it  shall  be  jiudonto 
lawful  for  the  said  or  any  other  two  justices  of  the  peace  of  J^^*^. 
the  said  county,  from  time  to  time,  as  occasion  may  require,  ^^  o^^ 
to  make  order  on  the  overseer  of  the  parish  or  place  wherein  coov^ing 
such  last  legal  settlement  shall  be  adjudged  to  be  for  the  pay-  SSSiS^iich 
ment  of  all  reasonable  charges  of  conve3ring  such  poor  per-  pcno°- 
son  to  such  county  lunatic  asylum,  public  hospital,  or  licensed 
house;  and  if  such  poor  person  diall  be  conveyed  to  such 
county  lunatic  asyhim  or  public  hospital,  for  the  payment  of 
such  weekly  sum  to  the  treasurer  of  such  county  lunatic  asy- 
lum, or  proper  officer  of  such  public  hospital  respectively,  as 
shall  be  from  time  to  time  fixed  upon  by  the  visitors  of  such 
county  lunatic  asylum,  or  as  may  be  required  by  the  regula- 
tions of  such  public  hospital ;  or  if  such  poor  person  shall  be 
conveyed  to  such  licensed  house,  for  the  payment  of  such 
weekly  or  monthly  sum  to  the  keeper  of  such  licensed  house, 
for  the  maintenance,  medicine,  clothing,  and  care  of  such  poor 
person,  as  such  keeper  shall  be  willing  to  accept,  and  as  shall 
appear  to  the  said  justices  to  be  a  reasonable  charge  in  that 
behalf;  and  the  said  last- mentioned  overseer  shall  not  remove  inMneper- 
such  poor  person  from  the  said  house,  without  an  order  for  t?n>iaMv«i 
that  purpose  made  by  two  justices  of  the  peace  for  the  coun-  S^^A^ 
ty  in  which  such  house  shall  be  situated,  after  due  inquiry  in-  unie«  cured. 
to  the  circumstances  of  the  case,  unless  such  person  shall 
have  been  discharged  as  cured :   Provided  always,  that  the  oveneer  to 

1  *  t.  ■  ddivcr  to  the 

overseer  or  other  person  so  convey mg  such  insane  person  to  keeper  a 
such  county  lunatic  asylum,  public  hospital,  or  licensed  house  ^^^^^Sn. 
as  aforesaid,  shall  and  is  hereby  required  to  deliver  a  certifi- 
cate from  the  physician,  surgeon,  or  apothecary  so  called  to 
the  assistance  of  the  justices  as  aforesaid,  which  certificate 
such  physician,  surgeon,  or  apothecary  is  hereby  required  to 
give,  according  to  the  form  in  schedule  (6.)  annexed  to  this 
act,  to  the  superintendent  of  such  county  lunatic  asylum  or 
public  hospital,  or  keeper  of  such  licensed  house,  as  the  case 
may  be. 

XXXIX.  And  be  it  further  enacted,  That  in  every  case  vititoremay 
where  application  shall  be  made  to  the  visitors  of  any  county  p^!!^  ^lis 
lunatic  asylum,  by  any  relative  or  friend  of  a  pauper  lunatic  SlSSdirii™ 
patient  confined  therein,  requiring  that  he  may  be  delivered  HJ2'**^v 
over  to  his  custody  and  care,  it  shall  and  may  be  lawful  for  ihauEeiu> 
the  visitors  aforesaid,  if  they  shall  tliink  fit,  upon  the  under-  ISf"***'**' 
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9Geo.4,c.4<>.  i^\^\j^  ^f  g||(.||  relative  or  friend  as  aforesaid,  to  the  tatisiac- 
tion  of  the  overseers  of  the  parish  to  which  such  pauper  luna- 
tic belongs,  that  he  shall  be  no  longer  chargeable  to  auch 
parish,  to  discharge  such  pauper  lunatic. 

Medical  pnc-      XL.  Provided  always,  and  be  it  further  enacted,  That  a 
pointedblT    Hiedical  practitioner  to  be  duly  authorized  and  appointed  at 
^i^h?*^  the  charge  of  any  parish,  shall,  with  the  consent  of  the  over- 
^ eupiiup!^    B^cfs  or  guardians  and  directors  of  the  poor  of  such  parish, 
patienu  oon-  Imve  liberty,  eight  times  in  every  year,  between  the  hours  of 
pubuc^oi^^    eight  in  the  morning  and  six  in  the  evening,  to  visit  and  ex« 
pitai,&c       amine  such  pauper  patient  belonging  to  the  said  parish  aa 
shall  be  confined  in  the  public  hospital,  county  lunatic  asylum, 
if  any  such  county  asylum  shall  have  been  established,  or  in 
the  house  duly  licensed  for  the  reception  of  insane  persona, 
within  which  any  pauper  patient  belonging  to  such  parish 
shall  be  confined,  and  to  report  to  such  overseers,  guardians, 
or  directors  of  the  poor  tlie  result  <^  such  Inspection  and  ex- 
amination. 

kwlirKtue-  XLI.  And  whereas  it  sometimes  happens  that  the  place  of 
mentof  luna-  legal  Settlement  of  such  insane  persons  cannot  be  ascertained; 
^^c^^\^  be  it  enacted.  That  in  every  such  case  it  shall  be  lawful  for 
iSd  u!«S^  the  said  justices,  by  their  said  warrant,  to  direct  such  person 
the  asylum,  to  be  Confined  in  the  county  lunatic  asylum  for  the  county, 
(?a>nflne^  or  district  of  counties,  within  which  such  person  shall  have 
SSiJ^whSe  been  found,  if  any  such  county  lunatic  asylum  shall  have  been 
found.  established,  and  if  no  such  county  lunatic  asylum  shall  have 

been  established,  in  some  public  hospital  or  house  duly  li- 
censed for  the  reception  of  insane  persons  as  aforesaid,  and 
to  direct  that  the  reasonable  charges  for  the  removal,  main* 
tenance,  medicine,  clothing,  and  care  of  such  person  shall  be 
satisfied  and  paid  by  the  treasurer  of  the  county  within  which 
such  person  shall  be  found,  out  of  the  county  rates,  by  order 
of  two  justices  to  him  directed  for  that  purpose. 

biriSfbSSf  ^^^^'  Provided  always,  and  be  it  further  enacted.  That 
aKertained,  where  the  legal  settlement  of  any  insane  person,  confined 
iMybiqiShv  Under  any  order  of  any  two  justices  at  any  county  lunatic 
mne^  ^^  asylum,  public  hospital,  or  any  licensed  house,  has  not  been 
SSte^ordS^  ascertained,  it  shall  and  may  be  lawful  for  any  two  justices 
formyment  acting  in  and  for  the  county  in  which  such  county  lunatic 
^  "^'  asylum,  public  hospital,  or  licensed  house  is  situate,  at  any 
time  to  inquire  into  the  last  legal  settlement  of  such  insane 
person;  and  if  satisfactory  evidence  can  be  obtained  as  to 
such  settlement,  it  shall  and  may  be  lawful  for  such  justices 
to  make  an  order  upon  the  overseers  of  the  parish  or  town- 
ship where  such  last  legal  settlement  of  such  insane  person 
shall  be  adjudged  to  be,  for  the  repayment  of  the  reasonable 
charges  of  the  removing,  maintenance,  medicine,  clothing,  and 
care  of  such  insane  person,  incurred  within  twelve  calendar 
months  previous  to  the  date  of  such  order,  such  charges  hav* 
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iDg  been  first  proved  lo  the  latis&ctioo  of  such  jtuticei,  and  9p«v4»c40L 
the  amount  thereof  being  set  forth  in  such  order;  and  it  shall 
and  may  be  lawful  for  the  said  or  any  other  two  justices  of 
the  peace  of  the  said  county,  to  provide  for  the  future  ex* 
penses  necessary  for  the  maintenance,  medicine,  clothing,  and 
care  of  such  insane  person,  in  the  manner  as  has  been  herein- 
before directed  for  the  two  justices  before  whom  such  person 
was  originally  examined  (d), 

XLIII.  And  be  it  further  enacted,  That  in  all  cases  where  ^^^^^^ 
two  justices  are  empowered  to  make  an  order  on  the  over*  which  an 
seer  or  overseers  of  any  parish,  for  the  payment  of  reasonable  Snute  may 
charges  of  conveyance  of  pauper  lunatics,  or  for  the  payment  C^'ov^ 
of  weekly  or  monthly  sums  for  the  maintenance,  dothinir,  Mm  or  any 

%  *^*»  1  *^  •iiiii/*i/*  •         oUiCT  county 

and  care  of  such  poor  persons,  it  shall  be  lawful  for  two  jus-  joinuy  main- 
tices  of  the  county  in  which  such  county  lunatic  asylum  shall  ^^^°^' 
be  situate  to  make  such  order  on  the  overseer  or  overseers 
of  any  other  county  which  shall  jointly  maintain  such  asylum. 

XLIV.  And  be  it  further  enacted.  That  upon  its  being  ^J^^'l^"* 
made  known  to  any  justice  of  the  peace  that  any  person  wan-  abmitai? 
dering  about  and  at  large  within  his  jurisdiction  is  deemed  f^^^.  ^ 
to  be  insane,  it  shall  be  lawful  for  such  justice,  by  an  order  ^^^^J^^^ 
under  his  hand  and  seal,  if  he  shall  so  think  fit,  to  require  juiuces  may 
the  constable  or  churchwardens  and  overseers  of  the  poor  of^SSe^^- 
the  parish  or  place  where  such  person  is  found,  or  some  of  J|^^c^ 
them,  to  bring  the  said  person  before  any  two  justices  of  the  make  order 
peace  of  the  said  county,  at  such  time  and  place  as  shall  be  i^ 
appointed  by  the  said  order;  and  the  said  justices  are  hereby 
required  to  call  to  their  assistance  a  physician,  surgeon,  or 
apothecary,  at  the  charge  of  the  said  parish  or  place ;  and  if 
upon  examination  of  such  person  deemed  to  be  insane,  or 
from  other  proof,  the  said  justices  shall  be  satisfied  that  such 
person  is  so  far  disordered  in  his  senses  that  it  is  dangerous 
for  such  person  to  be  permitted  to  go  abroad,  the  said  jus- 
tices shall  make  inquiry  into  the  circumstances  and  place  of 
last  legal  settlement  of  such  insane  person,  and  it  shall  be 
lawful  for  such  justices  to  proceed  in  such  case  in  the  same 
manner  as  has  herein-before  been  directed  in  the  case  of  a 
person  chargeable  to  any  parish  witliin  the  jurisdiction  of  the 
said  justices :  Provided  always,  if  it  shall  appear  to  the  said  if  the  estate 
or  any  other  two  justices,  upon  inquiry,  that  such  person  hath  Si^SJirtSoi* 
an  estate  more  than  sufficient  to  maintain  his  or  her  family,  be  sufficient, 
they  shall,  by  order  under  their  hands  and  seals,  direct  the  mi^^vy  for 
overseers  or  churchwardens  of  any  parish  or  place  where  any  {JSacT' 
goods,  chattels,  lands,  or  tenements  of  such  person  shall  be, 
to  seize  and  sell  so  much  of  the  goods  and  chattels,  or  receive 
so  much  of  the  annual  rent  of  the  lands  an<l  tenements  of 
such  persons,  as  is  necessary  to  pay  the  charges  of  removal, 

(</)  Sec  wte,  p.  486. 
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9G<o.4,c40.  maintenance,  clothing,  medicine,  and  care  of  such  insane  per* 
son,  accounting  for  the  same  at  the  next  quarter  sessions, 
such  charges  having  been  first  proved  to  the  satisfaction  of 
such  justices,  and  the  amount  thereof  being  set  forth  in  such 
order:  Provided  always,  that  nothing  herein  contained  shall 
be  construed  to  extend  to  restrain  or  prevent  any  relation  or 
friend  from  taking  such  insane  person  under  their  own  care 
and  protection  (e), 

Juj^  re-  XLV.  Provided  always,  and  be  it  enacted,  That  if  any 

nuke  order    justicc  of  the  pcscc  shall  refuse  to  make  an  order  for  the 

reisoSt^in^  Conveyance  of  any  insane  person  to  any  county  lunatic  asylum, 

writing.        or  licensed  house  for  the  reception  of  insane  persons,  on  the 

application  of  any  overseer  of  the  poor  for  such  purpose,  he 

shall  deliver  to  the  said  overseer  his  reasons  in  writing  for 

such  refusal. 

Penons  ■«-  XLVL  Provided  also,  and  be  it  enacted.  That  if  any  per« 
appMO^tolSle  son  shall  feel  aggrieved  by  any  order,  or  by  any  refusal  of  an 
jgj^  "»■  order,  of  any  justice  or  justices  as  aforesaid,  such  person  may 
appeal  to  the  justices  of  the  peace  at  the  next  quarter  sessions 
of  the  peace  to  be  holden  in  and  for  the  county  where  the 
matter  of  appeal  shall  have  arisen,  the  persons  so  appealing 
having  given  to  the  justice  or  justices  against  whom  such  ap- 
peal shall  be  made  ten  days'  notice  of  his  or  her  intention  to 
make  such  appeal;  and  the  said  justices  at  such  sessions  are 
hereby  authorized  and  required  to  hear  and  determine  the 
matter  of  such  appeal  in  a  summary  way,  and  to  make  such 
determination  as  they  shall  think  proper ;  and  every  such  de- 
termination shall  be  final  and  conclusive  to  all  intents  and 
purposes  whatsoever. 

jusuoet  to         XLVII.  Provided  always,  and  be  it  enacted,  That  every 

toMLhe^unter  jiistice  who  shall  have  issued  an  order  for  the  conveyance  of 

SaibvmLh?  ^"7  iusaue  person  to  such  county  lunatic  asylum,  public  hos- 

beforetbon.  pital,  or  licensed  house,  or  who  shall  have  refused  to  issue 

such  order,  on  the  application  of  the  overseer  of  the  poor  of 

any  parish,  shall  make  a  regular  return  to  the  next  general 

quarter  sessions  of  the  peace  to  be  holden  in  and  for  the 

county  in  which  such  parish  shall  be  situate,  of  all  such  cases 

brought  before  him,  stating  in  all  cases  of  refusal  the  reasons 

thereof;  and  such  returns  shall  be  regularly  filed,  and  kept 

among  the  records  of  such  court  of  general  quarter  sessions. 

sumsdi-  XLVII  I.  And  be  it  further  enacted.  That  if  the  overseer 

pSdbyovv-  ^^^  ^®  ^^^^  being  of  any  parish,  upon  whom  any  order  of 
|«^n^o^  justices  for  the  payment  of  money  under  the  provisions  of 
d^nJjf  this  act  shall  have  been  made,  shall,  for  the  space  of  twenty 
^^Scttopiiy!  days  next  after  due  notice  of  such  order,  refuse  or  neglect  to 
pay  the  sums  so  ordered  to  be  paid,  the  said  sums,  together 

(e)  See  ante,  p.  486. 
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with  tbe  expenses  of  recovering  the  same,  shall  be  recovered  90«>.4,c4a 

by  distress  and  sale  of  the  goods  of  the  overseer  so  refusing 

or  neglecting,  or  any  of  them,  by  warrant  under  the  hands 

and  seals  of  any  two  justices  of  any  of  their  respective  coun* 

ties. 

XLIX.  And  be  it  further  enacted,  That  no  bastard  child  Bastu^of 
which  shall  be  born  of  any  insane  person  in  any  such  county  hj^uMkvsi 
lunatic  asylum  shall  hereby  gain  a  settlement  in  the  parish  in  ^^^^SS^ 
which  such  county  lunatic  asylum  shall  be  situated,  but  that 
the  place  of  the  legal  settlement  of  any  such  child  so  born 
as  i^oresaid  shall  be  in  the  parish  where  the  mother  of  such   . 
child  was  last  legally  settled. 

L.  Provided  always,  and  be  it  further  enacted,  That  nothing  Luuucaty- 
in  this  act  contained  shall  extend  or  be  construed  to  extend  ]^'^^ 
to  render  any  county  lunatic  asylum  which  may  be  provided  JJJJg^  ^ 
under  the  authority  of  this  act,  for  the  use  of  any  county  or  chuswbte  to 
united  counties,  liable  to  the  reception  of  insane  persons  who  il^lf^ 
may  be  chargeable  to  or  apprehended  in  any  city,  town,  pre-  S^*^^ 
cinct,  parish,  township,  or  place  situate  witliin  the  limits  of  apeiue- 
such  county  or  united  counties,  but  claiming  exemption  and 
being  exempt  from  contributing  to  the  county  rate,  unless 
such  city,  town,  precinct,  parish,  township,  or  place  shall 
have  agre«d  to  umte,  and  shall  thereby  have  contributed  to 
the  expense  of  the,  same. 

LI.  Provided  always,  and  be  it  further  enacted.  That  when-  wbn  uy 
ever  it  shall  appear  to  the  visitors  of  any  county  lunatic  asy-  ff[||;jg;!;^^^ 
lum,  that  the  space  within  such  county  lunatic  asylum  is  more  ™«« tunar 
than  sufficient  for  the  accommodation  of  insane  persons,  nuYorier  an 
being  paupers,  within  the  districts  for  which  such  county  {^^^^^ 
lunatic  asylum  shall  have  been  built,  it  shall  and  may  be  law-  ^??k  ^'^ 
ful  for  such  visitors  to  make  order  for  the  admission  of  so  lationa. 
many  insane  patients  as  to  them  shall  seem  expedient  not 
being  pauper  or  criminal,  or  being  paupers,  but  belonging  to 
any  other  county,  or  to  any  parish,  township,  or  place  within 
the  county  or  counties  by  which  such  county  lunatic  asylum 
shall  have  been  provided,  exempt  from  contributing  to  the 
county  rate  of  such  county  or  counties,  and  which  shall  not 
have  united  with  such  county  or  counties,  or  contributed  to 
the  expense  of  such  erection,  under  the  conditions  and  regu- 
lations following ;  (that  is  to  say),  that  no  insane  patient  shall 
be  admitted  into  such  county  lunatic  asylum  without  an  order 
signed  by  one  visitor,  directed  to  the  governor  or  superin- 
tendent of  such  county  lunatic  asylum,  nor  without  the  cer- 
tificate, in  writing,  of  a  physician,  surgeon,  or  apothecary, 
certifying  the  insanity  of  such  patient,  nor  without  an  under- 
taking, signed  by  two  substantial  householders,  or  the  minis- 
ter and  one  of  the  churchwardens,  or  the  minister  and  one  of 
the  overseers  of  the  poor  of  the  parish  or  place  to  which  such 
insane  person  shall  belong,  for  the  due  payment  of  the  weekly 
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!)Gco.4,c.4o.  allowance  and  other  expenses  contingent  upon  the  mainten- 
ance and  care  of  such  insane  person  during  his  or  her  con- 
tinuance in  such  county  lunatic  asylum,  as  well  as  for  the  re- 
moval of  such  insane  person  from  such  county  lunatic  asylum 
within  three  days  after  due  notice  given,  in  writing,  hy  the 
governor  or  superintendent  of  such  county  lunatic  asylum, 
under  the  penalty  of  fifty  pounds,  to  be  recovered  and  ap- 
plied as  other  penalties  are  directed  to  be  recovered  and  ap- 
mSntoSifM  P^*®^  ^y  virtuc  of  this  act :  Provided  always,  that  the  weekSy 
of  putienu      provision  for  the  maintenance  of  such  patients,  not  being  pau- 
pauitenl'       pcrs,  shall  be  fixed  by  the  visitors  at  such  rate  as  shall  in 
their  judgment  be  sufficient  to  cover  every  expense  liable  to 
be  incurred  on  account  of  each  patient* 

^'^nihi^  LII.  And  be  it  further  enacted,  That  all  insane  persons 
Ingiuiiatics  committed  to  such  county  lunatic  asylum  shall  be  safely  kept, 
su^bD^  and  that  no  such  person  shall  be  suffered  to  quit  the  said 
SuSwiioSt  ^®""'y  lunatic  asylum,  or  to  be  at  large,  until  the  major  part 
M  order  ftom  of  the  visitors  of  such  county  lunatic  asylum,  present  at  a 
*^  meeting  duly  convened  under  the  authority  of  this  act,  not 

being  less  than  three,  shall  order  the  discharge  of  such  person, 
and  shall  signify  the  same  in  writing  under  their  hands  and 
seals,  or  until  any  two  visitors  shall,  by  and  with  the  advice 
and  consent  of  the  physician,  surgeon,  or  apothecary  usually 
attending  in  such  county  lunatic  asylum,  discharge  from  such 
county  lunatic  asylum  any  lunatic  confined  therein,  whose 
perfect  recovery  may  be  certified  by  the  said  physician,  sur- 
geon, or  apothecary,  by  the  like  order  under  their  hands  and 
seals;  and  that  if  any  officer,  servant,  or  assistant  in  such 
county  lunatic  asylum  shall,  notwithstanding,  through  neglect 
or  connivance,  permit  such  person  in  any  case  to  escape  and 
be  at  large,  without  such  order  as  aforesaid,  he  or  she  shall 
for  every  such  offence  forfeit  and  pay  a  sum  not  exceeding 
forty  pounds  nor  less  than  forty  shdlings,  to  be  recovered  by 
distress  and  sale  of  the  offender's  goods  and  chattels,  by  war- 
rant under  the  hands  and  seals  of  any  two  justices  of  the 
peace  acting  for  the  county  in  which  such  county  lunatic  asy- 
lum shall  be  situated,  which  warrant  such  justices  are  hereby 
required  to  grant  upon  the  confession  of  the  party,  or  upon 
the  information  of  any  witness  or  wimesses  upon  oath,  which 
oath  such  justices  are  hereby  empowered  to  administer;  and 
the  said  penalty,  after  the  charges  of  recovering  the  same  shall 
be  deducted,  shall  be  paid,  one  moiety  to  the  informer,  and  the 
other  moiety  to  the  treasurer  of  the  said  county  lunatic  asy- 
lum, to  be  applied  to  the  use  of  the  same. 

Expenieofrc-  LI II.  And  be  it  further  enacted.  That  on  the  regular  dis- 
rm  fvmn  uy-  charge  of  any  pauper  from  any  such  county  lunatic  asylum, 
"*°^-  public  hospital,  or  licensed  house,  the  necessary  expenses  at- 

tending the  removal  of  such  pauper  shall  be  borne  by  the  pa- 
rish in  which  such  pauper  shall  be  legally  settled;  and  such  ex- 
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penses,  being  proved  to  the  satisfaction  of  and  allowed  by  9Gm>,A,c¥K 
two  justices  of  the  peace  acting  in  and  for  the  county  in  which 
such  parish,  county  lunatic  asvlum,  public  hospital,  or  licensed 
house  shall  be  situated,  shall  be  paid  by  the  overseers  of  the 
poor  of  such  parish  out  of  the  money  raised  therein  for  the  re- 
lief of  the  poor. 

LIV.  And  be  it  further  enacted.  That  in  all  cases  where  when  per. 
any  person  shall  be  kept  in  custody  as  an  insane  person  by  ^%|^ 
order  of  any  court,  or  by  his  Majesty's  order  subsequent  JJJtjSJ^*,^, 
thereunto,  it  shall  and  may  be  lawful  for  any  two  justices  of  nj^e  into 
the  peace  of  the  county  where  such  person  shall  be  so  kept  in  ment/uid  to 
custody,  to  inquire  into  and  ascertain,  by  the  best  legal  evi-  f^^^l^ 
dence  that  can  be  procured  under  the  circumstances  of  per-  maintenance. 
sonal  legal  disability  of  such  insane  person,  the  place  of  the 
last  legal  settlement,  and  the  circumstances  of  such  person; 
and  if  it  shall  not  appear  that  he  or  she  is  possessed  of  suffi- 
cient property  which  can  be  applied  to  his  or  her  mainten- 
ance, it  shall  and  may  be  lawful  for  such  two  justices  to  make 
order,  under  their  hands  and  seals,  upon  such  parish  where 
they  adjudge  him  or  her  to  be  legally  settled,  to  pay  such 
weekly  sum  for  his  or  her  maintenance  in  such  place  of  custody 
as  one  of  his  Majesty's  principal  Secretaries  of  State  shall,  by 
writing  under  his  hand,  from  time  to  time  direct;  and  where 
such  place  of  settlement  cannot  be  ascertained,  such  order 
shall  be  made  upon  the  treasurer  of  the  county  where  such 
person  shall  have  been  apprehended ;  but  if  it  shall  appear 
that  such  person  is  possessed  of  such  sufficient  property  as 
aforesaid,  then  such  justices  shall  order  and  direct  the  same 
to  be  applied  to  pay  and  satisfy  the  expense  of  the  mainten- 
ance of  such  person,  in  the  manner  herein-before  directed: 
Provided  always,  that  the  churchwardens  and  overseers  of  the  Afipeai. 
parish  in  which  the  justices,  or  the  major  part  of  them,  shall 
adjudge  any  insane  person  to  be  settled,  may  appeal  against 
such  order  to  the  general  quarter  sessions  of  the  peace  to  be 
holden  for  the  county  where  such  order  shaU  be  made,  in  like 
manner  and  under  like  restrictions  and  regulations  as  against 
any  order  of  removal,  giving  reasonable  notice  thereof  to  the 
clerk  of  the  peace  of  such  county,  who  shall  be  respondent  in 
such  appeal;  which  appeal  the  justices  of  the  peace  assembled 
at  the  said  general  quarter  sessions  are  hereby  authorized  and 
empowered  to  hear  and  determine,  in  the  same  manner  as  ap- 
peals against  orders  of  removal  are  now  heard  and  deter- 
mined. 

LV.  And  be  it  further  enacted.  That  if  any  person  while  Poaontcon- 
imprisoned  in  any  prison  or  other  place  of  confinement  in^J^g^^. 
England,  under  any  sentence  of  imprisonment  or  transpor-  ^°j!^i°^^  . 
tation,  shall  become  insane,  and  it  shall  be  duly  certified  by  ■^ln>t«may 
two  physicians  or  surgeons  that  such  person  is  insane,  it  shall  toa^unty 
be  lawful  for  one  of  his  Majesty's  principal  Secretaries  o{»*y^^iBibjot' 
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9 Geo.  4.  c.  40.  Sute  to  difcct,  by  warrant  under  his  hand,  that  sucli  person 
derof  theSe-  shall  be  removed  to  such  county  lunatic  asylum,  or  other  pro- 
Stated  °^  per  receptacle  for  insane  persons,  as  his  Majesty's  said  prin- 
cipal Secretary  of  State  may  judge  proper  and  appoint;  and 
every  such  person  so  removed  shall  remain  under  confinement 
in  such  county  lunatic  asylum,  or  other  proper  receptacle  as 
aforesaid,  or  in  any  other  county  lunatic  asylum,  or  other  pro- 
per reoeptade,  to  which  such  person  may  be  removed  by  any 
like  order,  until  it  shall  be  duly  certified  to  one  of  his  Majes- 
ty's principal  Secretaries  of  State,  by  two  physicians  or  sur- 
geons, that  such  person  has  become  of  sound  mind;  where- 
upon his  Majesty's  said  Secretary  of  State  is  hereby  autho- 
rized, if  such  person  shall  still  remain  subject  to  be  continued 
in  custody,  to  issue  his  warrant  to  the  keeper  or  other  person 
having  the  care  of  any  such  county  lunatic  asylum,  or  other 
proper  receptacle  as  aforesaid,  directing  that  such  person  shall 
be  removed  back  from  thence  to  the  prison  or  other  place  of 
confinement  from  whence  he  shall  have  been  taken;  or  if  the 
period  of  imprisonment  or  custody  of  such  person  shall  have 
expired,  that  he  shall  be  discharged  {/), 

visitonof         LVL  And  be  it  further  enacted,  That  the  visitors  of  each 
lums^co  fire^    countv  lunatic  asylum  shall,  within  one  month  previous  to  the 
povtyeuiy     ^^^  ^^J  of  Juue  in  every  year,  prepare  a  report  of  the  pa- 
of  t^pjt^o  tients  confined  therein,  or  who  shall  have  been  confined  therein 
uiereiii^oopy  withiu  the  twelve  months  preceding,  according  to  the  form  in 
•mttoUw     schedule  (No.  7),  hereunto  annexed ;  of  which  report  a  trans- 
iS^Bsnlto    ^"^P^  ^^^  ^  transmitted  by  the  clerk  of  the  visitors  to  his 
the  clerk  (^    Majesty's  principal  Secretary  of  State  for  the  Home  Depart- 
•ioaenunder  ment ;  and  the  clerk  of  such  visitors  shall  transmit  a  copy  of 
9  o.  4,  c  41.   ,„q|j  report  to  the  clerk  of  the  Commissioners  appointed  un- 
der an  act  of  the  present  session  of  Parliament,  intituled  An 
Act  to  regulate  the  care  and  treatment  of  insane  persons  in 
England,  who  shall  enter  the  same  in  a  register  to  be  kept 
by  him  for  that  purpose,  and  the  names  of  all  such  patients 
mentioned  in  such  report  shall  be  by  him  entered  in  one  ge- 
neral alphabetical  list,  together  with  a  reference  to  the  county 
lunatic  asylum  from  whence  such  reports  shall  have  been  re- 
spectively transmitted. 

Secretary  of  LVII.  And  be  it  further  enacted.  That  it  shall  be  lawful  for 

^^yuy  ^^^  Majesty's  principal  Secretary  of  State  for  the  Home  Depart- 

penoo  to  In-  ment,  if  he  shall  see  fit,  to  employ  any  medical  or  other  per- 

oowA^uy-  son  to  inspect  and  inquire  into  the  state  of  any  county  lunatic 


turn. 


(/)  In  a  recent  report  of  a  com-  rangement.     Report  of  committee 

mittee  of  the  Houae  of  Commoni,  the  appointed  to  inquire  into  the  hest 

attention  of  the  House  is  directed  to  mode  of  giving  efficiency  to  secon- 

the  neglect  of  the  provisions  of  this  dary  punishments,  ordered  by  the 

statute,  by  suffering  crimhial  lunatics  House  of  Commons  to  be  printe4 

to  remain  many  years  in  the  common  22nd  June,  1832,  pp.  9,  1 16. 
gaols,  materially  affecting  their  ar- 
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aayluniy  and  to  report  to  him  the  result  of  such  iuspection  and  9o<o.4,fe4» 
inquiry ;  every  such  medical  or  other  person  so  employed  shall 
be  paid  such  sum  of  money  for  his  attendance  and  trouble  as  to 
his  Majesty's  said  princi]^  Secretary  of  State  for  the  Home 
Department  shall  seem  an  adequate  and  reasonable  allowance; 
and  such  expense  shall  be  defrayed  in  the  same  manner  and 
from  the  same  funds  as  the  other  expenses  attending  the  county 
lunatic  asylum  so  visited. 

LVIII,  Provided  always,  and  be  it  further  enacted,  That  Noctoextoid 
nothing  in  this  act  shall  be  construed  to  extend  to  the  royal  {^^^{[Sif'^ 
hospital  of  Bethlehem. 

LIX.  And  be  it  it  further  enacted,  That  all  complaints  and  FomcoTery 
informations  of  and  for  offences  against  this  act,  or  any  order  o'!*'"***^^ 
to  be  made  in  pursuance  thereof,  except  in  cases  where  the 
manner  of  hearing  and  determining  thereof  is  herein- before 
otherwise  directed,  shall  and  may  be  made  before  one  or  more 
justice  or  justices  of  the  peace  for  the  county  or  place  wherein 
the  offence  shall  be  committed,  and  such  justice  or  justices 
is  and  are  hereby  authorized  and  empowered  to  take  cognizance 
thereof,  and  to  summon  the  person  or  perons  complained  of 
to  appear  before  him  or  them,  or  upon  complaint  upon  oath 
to  issue  his  or  their  warrant  or  warrants  for  the  apprehension 
of  any  such  person  or  persons,  and  upon  appearing  or  not  ap- 
pearing of  such  person  or  persons  pursuant  to  such  summons, 
or  upon  such  person  or  persons  being  apprehended  with  such 
warrant,  to  hear  the  matter  of  every  such  complaint  and  in- 
formation, by  examination  of  any  witness  or  witnesses  upon 
oath,  and  to  make  such  determination  thereon  as  such  justice 
or  justices  shall  think  proper;  and  upon  conviction  of  any 
person  such  justice  or  justices  shall  and  may  issue  a  warrant, 
under  his  or  their  hand  and  seal  or  hands  and  seals,  for  le- 
vying the  fine,  penalty,  or  forfeiture,  by  virtue  of  this  act 
imposed  for  such  offence,  by  distress  and  sale  of  the  goods 
and  chattels  of  the  person  so  convicted ;  and  it  shall  and  may 
be  lawful  for  any  such  justice  or  justices  to  order  any  person 
BO  convicted  to  be  detained  and  kept  in  the  custody  of  any 
constable  or  other  peace  officer  until  return  can  be  conveniently 
made  to  such  warrant  of  distress,  unless  the  said  offender  shall 
give  sufficient  security,  to  the  satisfaction  of  such  justice  or 
justices,  for  his  appearance  before  the  said  justice  or  justices 
on  such  day  as  shall  be  appointed  for  the  return  of  such  war- 
rant of  distress,  such  day  not  being  more  than  seven  days  from 
the  time  of  taking  any  such  security,  and  which  security  the 
said  justice  or  justices  is  and  are  hereby  empowered  to  take 
by  way  of  recognizance  or  otherwise;  but  if  upon  the  return 
of  such  warrant  of  distress  it  shall  appear  that  no  sufficient 
distress  can  be  had  thereupon  to  levy  the  said  penalty  or  for- 
feiture, and  such  costs  and  charges  as  aforesaid,  and  the  same 
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»c«>.4,c.4fli  shall  xiot  be  forthwith  paid,  or  in  case  it  shall  appear  to  the 
satisfiiction  of  such  justice,  either  by  the  confiession  of  the  of- 
feadw  or  ofienders  or  otherwise,  that  the  offender  or  ofFenders 
hath  or  have  not  sufBdent  goods  and  chattels  whereon  such 
penalties,  forfeitures,  fines,  costs,  and  charges  may  be  levied, 
were  a  warrant  of  distress  issued,  such  justice  shall  not  be  re- 
quired to  issue  such  warrant  of  distress,  and  thereupon  it 
shall  be  lawful  for  such  justice  or  justices,  and  he  or  they  is  and 
are  hereby  authorized  and  required,  by  warrant  under  his  or 
their  hand  and  seal  or  hands  and  seals,  to  commit  such  of- 
fender to  the  common  gaol  or  house  of  correction  for  any 
term  not  exceeding  three  calendar  months,  unless  such  penalty 
or  forfeiture,  and  all  reasonable  charges  attending  the  reco- 
Application  of  very  thereof,  shall  be  sooner  paid  and  satisfied ;  and  all  such 
''^^^^^  fines,  penalties,  and  forfeitures,  when  recovered,  shall,  where 
the  application  is  not  otherwise  directed  by  this  act,  be  paid 
into  Uie  hands  of  the  overseers  of  the  poor  of  the  parish  where 
the  offence  shall  be  committed ;  and  the  overplus,  if  any, 
arising  from  such  distress  and  sale,  after  payment  of  the  pe- 
nalty, and  the  costs  and  charges  attending  the  same,  shall  be 
returned,  upon  demand,  to  the  owner  of  the  goods  and  chat- 
tels so  distrained. 

Appeal  to  LX.  Provided  always,  and  be  it  further  enacted.  That  any 

aiomh"'^  person  or  persons  thinking  himself,  herself,  or  themselves  ag- 
grieved by  any  order  or  judgment  made  or  given,  or  by  the 
order  or  determinadon  of  any  justice  or  justices  of  the  peace, 
in  pursuance  of  this  act,  may,  within  four  calendiur  months 
after  such  order  shall  be  made  or  given,  complain  to  the  jus- 
tices of  the  peace  at  the  general  or  quarter  sessions  of  the 
peace  to  be  held  in  and  for  the  county  wherein  the  offence 
shall  be  committed,  the  person  or  persons  appealing  having 
first  given  at  least  fourteen  days'  clear  notice  in  writing  of 
such  appeal,  and  the  nature  and  matter  thereof,  to  the  person 
or  persons  appealed  against,  and  forthwith  after  such  notice 
entering  into  a  recognizance  before  some  justice  of  the  said 
county,  with  two  sufficient  sureties,  conditioned  to  try  such 
aippeal,  and  to  abide  the  order  and  award  of  the  said  court 
thereupon;  and  the  said  justices,  upon  due  proof  of  such  no- 
tice and  recognizance  having  been  given  and  entered  into, 
ahall»  in  a  summary  way,  hear  and  determine  such  complaint 
jbX  such  general  or  quarter  sessions  of  the  peace  to  be  held  for 
the  said  county,  or,  if  they  think  proper,  adjourn  the  hearing 
thereof  until  the  next  general  or  quarter  sessions  of  the  peace 
to  be  heU  for  the  said  county,  and  if  they  see  cause  may  mi- 
tigate any  forfeiture  or  fines,  and  may  order  any  money  to  be 
retwned  which  shall  have  been  levied  in  pursuance  of  such  or- 
der or  determination,  and  shall  and  may  also  award  such  fur- 
ther satisfaction  to  be  made  to  the  party  injured,  or  such  costs 
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Co  either  of  the  parties,  as  they  shall  judge  reasonable  aad  »Qett.4,fc<e. 
proper;  and  all  such  determinatioas  of  the  said  justices  shall 
be  fioaly  binding,  and  oonclusiye  upon  all  parties,  to  all  inteata 
and  purposes  whatsoever. 

LXl.  And,  in  order  to  remove  doubts  as  to  the  meannig  rui^  f^r  m. 
of  certain  words  in  this  act,  be  it  enacted,  That  the  word  Jj^jjjl^ 
*' justice"  shall  be  deemed  to  mean  justice  of  the  peace;  and 
that  the  words  ^^  treasurer  of  the  county"  shall  be  deemed 
to  include  any  officer  in  any  county,  riding,  division  of  the 
county  of  Lincoln^  liberty,  county  of  a  city,  county  of  a 
town,  cinque  port,  or  town  corporate,  who  has  the  custody 
of  any  funds  assessed  upon  or  raised  m  or  belonging  to  any 
county,  riding,  division  of  the  county  of  Lincoln^  liberty, 
county  of  a  city,  county  of  a  town,  cinque  port,  or  town  cor* 
porate,  in  the  nature  of  county  rates,  and  applicable  to  the 
purposes  to  which  county  rates  are  applicable ;  that  the  word 
**  visitor"  shall  be  deemed  to  include  any  justice  of  the  peace, 
or  snbscriber  to  any  lunatic  asylum  supported  by  voluntary 
contributions,  duly  appointed  according  to  the  provisions  of 
this  act  to  superintend  the  providing,  building,  or  manage- 
ment of  any  county  lunatic  asylum;  that  the  words  ''in- 
sane person"  shall  be  deemed  to  include  any  lunatic  or  idiot; 
and  that  the  said  words  "justice,"  "treasurer  of  the  county," 
"  visitor,"  "  insane  person,"  and  the  words  "  clerk  of  the 
peace,"  and  the  words  "  overseer  of  the  poor,"  and  the  word 
"  churchwardens,"  shall  each  be  deemed  to  include  any  per- 
son acting  as  such,  and  any  number  of  justices,  treasurers, 
visitors,  insane  persons,  clerks  of  the  peace,  overseers  of 
the  poor,  and  churchwardens;  and  the  word  "  person "  shall 
be  deemed  to  include  any  number  of  persons ;  and  the  mean- 
ing of  the  said  words  shall  not  be  restricted,  although  the  same 
may  be  referred  to  in  the  singular  number  and  mascular  gen- 
der only;  and  that  the  word  "  apothecary"  shall  be  deemed 
to  mean  a  person  authorised  to  practise  as  such  under  an  act 
passed  in  the  fif^y«fifth  year  of  King  George  the  Third,  in- 
tituled An  net  for  better  regulating  the  practice  of  apothe^  55G.3,c.im. 
varies  in  England  and  Wales,  and  also  an  act  passed  in  the 
sixth  year  of  King  George  the  Fourth,  to  amend  and  explain 
the  aforesaid  act  of  the  fifty-fiflh  year  of  his  late  Majesty  (g); 


{g)  On  ftit  comtniction  of  the  55  &  €res.  SIS;  5  Dowl.  &  Ryl. 

Geo.   S,  c  IM,    «ee  Apothtcatin*  Sherwin  v.  Smith,  lBiQg.204;  S.Cm 

C4>mp€mafy.Bentle$f^  I  Carr.&  Payne,  8  J.  B.  Moore,  30;  AUUcn  ▼.  jKoy- 

538;  S.  C.  1  Ry.  ic  Mood.  159;  Apo-  dm,  4  Bing.  619;  Steed  v.  Henley, 

thecariet*  Company  ▼.  Warburton,  3  1  Carr.  &  Payne,  574 ;  Thompson  ▼. 

Barn,  ft  Aid.  40 ;  Apthecariet'  Com-  Lewi;  1  Mood.  &  Malic.  255 ;  S.  C. 

ptmy  V.  Rohy,  5  Barn,  ft  Aid.  949;  8  Carr.  ft  Payne,  483;    Wogan  v. 

&  C.  i  Uowl.  ft  RyL  564;  A^othe-  SomerviUe,  1  J.  B.  Moore,  102;  Wil- 

cariet*  Company  y.  Greenwood,  2  Barn*  cock  on  the  Laws  of  the  Medical 

&  Adolph.  703 ;  fTalmisley  v.  Abbot,  Profession. 
1  Carr.  ft  Payne,  809;  S.  C.  3  Barn. 
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9G«>.4,c.4n.  and  that  the  word  *'  county  "  shall  be  deemed  to  include  any 
county,  riding,  division  of  the  county  of  Lincoln^  liberty, 
county  of  a  city,  county  of  a  town,  cinque  port,  or  town  cor- 
porate; and  the  words  ''parish  or  place"  shall  be  deemed  to 
include  any  township,  hamlet,  tithing,  vill,  extra- parochial 
place,  or  any  place  maintaining  its  own  poor;  and  tliat  the 
words  *'  general  quarter  sessions  '*  shall  be  deemed  to  include 
any  general  annual  sessions  of  the  peace,  or  any  adjournment 
thereof;  and  the  words  ''county  rate"  shall  be  deemed  to 
include  any  funds  assessed  upon  or  raised  in  or  belonging  to 
any  county,  riding,  divbion  of  the  county  of  Lincoln^  liberty, 
county  of  a  city,  county  of  a  town,  cinque  port,  or  town  cor- 
porate, in  the  nature  of  county  rates,  and  applicable  to  the 
purposes  to  which  county  rates  are  applicable;  and  that  the 
meaning  of  the  said  several  words  shall  not  be  restricted,  al- 
though the  same  may  be  subsequently  referred  to  in  the  sin- 
gular number  only,  unless  it  be  otherwise  specially  provided, 
or  there  be  something  in  the  subject  or  context  repugnant  tp 
such  construction* 

Commence-        LXIL  And  be  it  further  enacted.  That  this  act,  and  the 
vamtoiBcu    ggy^fij  matters  and  things  herein  contained,  shall  commence 
and  take  effect  from  and  after  the  first  day  of  August  One 
thousand  eight  hundred  and  twenty-eight,  and  not  sooner. 


SCHEDULES  REFERRED  TO  IN  THIS  ACT. 


No.  1. 

Form  of  Aoeeement  for  uniting  counties,  or  lunatic 
asylums  maintained  by  voluntary  contributions,  [as 
the  case  may  6e],  of  and  ,  for  the 

purpose  of  providing  a  lunatic  asylum,  or  house  for 
the  reception  of  insane  persons,  pursuant  to  the  sta- 
tute of  the  year  of  King  George  the 

IT  is  agrreed,  this  day  of  ,  by  and 

between  the  committees  or  justices  of  the  peace  severally  ap- 
pointed for  the  county  [or  committee  of  subscribers,  as  the 
case  may  be"]  of  to  treat  for  the  uniting  of  the 

said  counties,  or  lunatic  asylum,  [as  the  case  may  6eJ, 

for  the  purposes  of  an  act  passed  in  the  ninth  year  of  his 
Majesty  King  George  the  Fourth,  intituled  An  act  [here  in- 
sert tite  title  of  this  act},  that  the  said  counties,  &c.,  [as  the 
case  may  be"]  shall  from  henceforth  be  united  for  the  purposes 
of  the  said  act,  and  adopt  in  all  respects  the  provisions,  rules, 
orders,  and  regulations,  and  comply  with  all  the  requisites 
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prescribed  by  the  said  act  lor  coanties  [oi  the  case  may  ie]  9Geo.4,c.4o- 
uniting  for  those  purposes,  and  that  a  county  lunatic  asylum, 
or  house  for  the  reception  of  lunatics  and  other  insane  per- 
sons, with  all  necessary  buildings,  courts,  yards,  and  outlets, 
shall  be  immediately  provided  at  or  near 
and  properly  fitted  up  and  accommodated  for  the  purposes 
mentioned  in  the  said  act;  and  that  the  necessary  expenses 
attendiug  upon  the  providing,  building,  fitting  up,  repairs, 
and  maintenance  of  the  said  county  lunatic  asylum,  shall  be 
defrayed  by  the  said  county  or  counties  and  lunatic  asylum,  so 
united,  in  the  following  proportions ;  (that  is  to  say). 

The  connty  of  four  ninths  of  the  said 

expenses. 

The  county  of  three  ninths  of  the  same. 

The  lunatic  asylum  of  two  ninths  of  the 

same,  [or  as  the  case  may  6e]. 

And  we  do  further  agree,  that  the  committee  of  visitors  to 
superintend  the  building,  erection,  and  management  of  the 
said  county  lunatic  asylum,  shall  be  formed  in  the  following 
proportion :  The  justices  of  the  peace  for  the  said  county  of 

shall  appoint  ,  the  justices  of  the 

peace  for  the  county  of  shall  appoint  ,  and  the 

subscribers  to  the  lunatic  asylum  of  shall  appoint 

And  hereunto  we,  the  undersigned  justices  of  the  peace,  being 
the  major  part  of  each  of  the  committees  of  jiutices  for  the 
said  several  counties,  and  we,  the  undersignea,  being  the  ma- 
jor part  of  the  committee  of  subscribers  to  the  lunatic  asy- 
um,  do,  on  the  part  and  behalf  of  the  said  counties  and  luna- 
tic asylum,  set  our  hands  and  seals,  this  day 
of                      ,  in  the  year 


No.  2. 


Form  of  Mortqaoe  and  Charge  upon  the  County  Rates, 
for  securing  the  money  borrowed. 

We,  of  his  Majesty's 

justices  of  the  peace,  and  chairman  of  the  court  of  quarter 
sessions  of  the  peace  of  the  county,  &c.,  of  , 

[as  the  case  shall  6e],  holden  at  ,  the 

day  of  ,  and  ,  two  other  of  his 

Majesty's  justices  of  the  peace  acting  for  the  said  county,  &c., 
and  assembled  in  the  said  court,  in  pursuance  of  the  powers 
to  us  given  by  an  act  passed  in  the  ninth  year  of  the  reign  of 
his  Majesty  King  George  the  Fourth,  intituled  An  act  [here 
insert  the  title  of  this  act'],  do  hereby  in  open  court  mortgage 
and  charge  all  the  rates  to  be  rais^  within  the  said  county, 
&c.  [as  the  case  may  he"],  under  the  description  of  county 

o  o 
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9060.4,040.  rates,  with  the  futyment  of  the  sum  of  ,  which 

of  hath  pro- 

posed and  agreed  to  lend,  and  hath  now  actually  advanced 
and  paid  towards  defraying  the  expenses  of  purchasing  lands 
for  building,  repairing,  &c.  [as  the  case  shall  he"]  the  county 
lunatic  asylum  for  the  said  county,  &c.,  or  the  united  counties 
of  &c.  [as  the  case  may  6e],  and  we  do  hereby  confinn  and 
establish  the  same  unto  the  said  , 

his  executors,  administrators,  and  assigns,  for  securing  the 
repayment  of  the  said  sum  of  and 

interest  for  the  same  after  the  rate  of  per 

centum  per  anwrnit  and  do  order  the  treasurer  for  such  county, 
&c.,  or  other  person  [as  the  case  shall  6e],  to  pay  the  interest 
of  the  said  sum  of  ha}f«yearly,  as  the 

same  shall  become  due,  until  the  principal  shall  be  discharg- 
ed, pursuant  to  the  directions  of  the  said  act. 


No.  3. 

Form  of  Warrant.    S.  30. 

To  the  overseers  of  the  poor  of  the  parish  of  ,  in  the 

county  of  ,  to  wit. 

We,  and  ,  two  of 

his  Majesty's  justices  of  the  peace  in  and  for  the  county 
of  9  hereby  require  you,  in  pursuance  of 

an  act  of  Parliament  passed  in  the  ninth  year  of  the  reign  of 
his  present  Majesty  King  George  the  Fourth,  intituled  An  act 
[here  insert  the  title  of  this  act"],  to  make  out  a  true  list  of  all 
insane  persons,  being  paupers,  within  the  parish  aforesaid, 
specifying  the  name,  sex,  and  age  of  each  insane  person,  and 
whether  such  insane  person  be  dangerous  or  otherwise,  and 
for  what  length  of  time  such  lunatics  shall  have  been  dis- 
ordered in  their  senses,  and  where  con6ned,  or  how  otlier* 
wise  disposed  of;  and  you  shall  on  the  receipt  of  this  warrant 
prepare  such  list  according  to  the  form  hereunto  annexed, 
and  verify  the  same  on  oath  before  any  one  justice  of  the 
peace,  and  return  the  same,  accompanied  with  a  certificate 
from  a  physician,  surgeon,  or  licensed  apothecary,  as  to  the 
state  and  condition  of  each  insane  person,  to  the  clerk  of  the 
peace  or  his  deputy ;  and  on  neglect  to  prepare  such  liat^  or  to 
return  the  same  within  fifteen  days  to  the  clerk  of  the  peace 
or  his  deputy,  with  such  certificate  as  aforesaid,  or  to  verify 
such  list  on  oath,  you  wOl  for  every  such  offence  be  subject 
to  a  fine  not  exceeding  ten  pounds.  And  you  are  herebv  re- 
quired to  take  notice,  that  it  shall  be  lawful  &r  you  to  defray 
the  necessary  expenses  of  examination  of  such  insane  persons 
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by  a  physician,  surgeon,  or  apothecary,  out  of  the  poor  rates  ^  Geo- 4,  c  4a 
of  the  parish. 

Given  under  our  hands  and  seals,  this        day  of  , 

in  the  year  of  our  Lord 

A.  B,        (l.8.) 
C.  D.    (l.s.) 


No.  4. 
Form  of  Return. 

Geo,  4,  c« 

A  true  list  of  all  lunatics  and  dangerous  idiots  within  th« 
parbh  or  precinct  of  ,  in  the  county 

of  ,  specifying  the  name,  sex,  and  age  of 

each  lunatic  and  idiot,  and  whether  such  lunatics  be  dan« 
gerous  or  otherwise,  and  for  what  length  of  time  such 
lunatics  have,  been  disordered  in  their  senses,  and  where 
confined,  or  how  otherwise  disposed  of. 


Whether 

Whether 

For  what  length 

Where 

At  what 

Name. 

Age. 

Sex. 

lunatic  or 

dangerous 

of  tfane 

confined,  and 

Idiot. 

or 
otherwise. 

disordered  in 
his  or  her  senses. 

since  what 
timeb 

expensei 

M 

. 

• 

• 

* 

• 

*            ■ 

- 

Sworn  by  ,  overseers  of  the 

poor  of  the  said  parish  of  ,  before  me, 

one  of  his  Majesty's  justices  of  the  peace  acting 
in  and  for  the  county  of  ,  at  , 

this  day  of  » in  the  year 

of  our  Lord  one  thousand  eight  hundred  and 

oo  2 


A.B. 
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No.  5. 

Form  of  Warrant. 

Whereas  it  appears  to  us,  of  his  Majesty's  iustices  of 

the  peace  for  the  county  of  «  having  called  to  our 

assistance  a  physician^  or  surgeon,  or  apothecary, 

[as  the  case  may  &e],  that  ,  chargeable  to  the 

parish  of  •  in  the  said  county,  is  lunatic, 

insane,  or  a  dangerous  idiot  [as  the  case  may  6e],  you  are 
hereby  directed  to  cause  the  said  to  be  con- 

veyed to  the  county  lunatic  asylum  established  at  » 

or  to  the  house  of  ,  situate  at  » 

in  the  county  of  ,  the  said  house  being  a  house 

duly  licensed  for  the  reception  of  insane  persons. 
Given  under  our  hands  and  scab,  this 
day  of 
To  the  overseers  of  the  poor  of  the  parish  ) 

of  $ 


No.  6. 

Form  of  Cxrtivicatb. 

I  do  hereby  certify,  That,  by  the  directions  of 

,  justices  of  the  peace  for  the  county 
of  ,  I  have  personally  examined 

,  and  that  die  said 
appears  to  be  of  insane  mind. 

Dated  this  day  of 
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LUNATIC  ASYLUMS  IN  IRELAND. 


\  kftGeo  4,  c.  dd.--28th  May,  1821. 

1  si  2  Geo.  4,  An  Act  to  make  more  effectual  Provision  for  the  Establish" 
— SlE: —      ment  of  Asylums  for  the  Ltmatie  Poor 9  and  for  the  Custody 
of  Insane  Persons  charged  with  Offences  in  Ireland. 

WHEREAS  an  act  was  made  in  the  fifty-seventh  year  of 
the  reign  of  his  late  Majesty  King  George  the  Third  intituled 
570. 3,  c  106.  An  act  to  provide  for  the  establishment  of  asylums  for  the  /u- 
natic poor  in  Ireland;  and  which  act  was  amended  by  an  act 
io.4,c.9a   made  in  the  last  session  of  Parliament;  and  it  is  expedient 
that  the  provisions  of  the  said  acts  should  be  consolidated, 
and  that  the  same  should  be  amended;   and  it  is  also  expe* 
dient  that  the  custody  of  insane  persons,  charged  with  offences, 
in  Ireland,  should  be  regulated  in  like  manner  as  in  England: 
Be  it  therefore  enacted  by  the  King*s  most  excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present  Parliament  as- 
Mpeaied.       sembled,  and  by  the  authority  of  the  same,  That,  from  and  af- 
ter the  expiration  of  ten  days  after  the  passing  of  this  act,  the 
said  recited  acts  of  the  fifty-seventh  year  of  his  late  Majesty's 
reign,  and  of  the  last  session  of  ParUament,  shall  be  and  the 
Mattendone  same  are  hereby  repealed:  Provided  always,  that  all  matters 
i!S^^J!^ain  9nd  things,  at  any  time  heretofore  done  under  the  said  recited 
▼aUd.  ^^i^^  Qj  either  of  them,  or  for  the  carrying  the  said  acts,  or 

eithcT  of  them,  into  execution,  shall  be  and  remain  as  good, 
valid,  and  effectual,  to  all  intents  and  purposes,  as  if  this  act 
had  not  been  made;  and  that  all  asylums  erected  or  establish- 
ed under  the  said  recited  acts  shall  in  future  be  regulated  un- 
der the  directions  of  this  act. 

LndLteu-  II.  And  be  it  further  enacted.  That  at  any  time  after  the 
^^;i;2|^;3°^  passing  of  this  act,  it  shall  and  may  be  lawful  for  the  Lord 
^^^^jtuiy^  Lieutenant  or  other  Chief  Governor  or  Governors  of  Ireland, 
■syiunu  for  by  and  with  the  advice  and  consent  of  his  Majesty's  Privy 
p«l«r tote°  Council  in  Ireland,  to  direct  and  order  that  any  number  of 
^^Ij^iJ^iQ  asylums  for  th^  lunatic  poor  in  Ireland  shall  be  erected  and 
■ereni  dfah  established  in  and  for  such  districts  in  Ireland  as  to  the  said 
farther  or  Lord  Lieutenant  or  other  Chief  Governor  or  Governors  and 
rauiSieS^OT^or  Privy  Council  shall  seem  expedient;  and  that  every  such  dis- 
rncmmty  or  (jict  shall  and  may  consist  either  of  the  whole  of  two  or  more 
^*  counties,  or  of  one  or  more  county  or  counties,  and  one  or 
^I^J^^  more  county  or  counties  of  cities  or  towns,  or  of  one  county, 
or  county  of  a  city,  or  county  of  a  town  only,  and  np  more  \  but 
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shall  not  in  any  case  include  part  only  of  any  county,  county  t  ^  i  oco.  4, 

of  a  city  or  town ;  and  that  ul  lunatic  poor  within  every  sucn SlSL 

district  respectively  shall  be  maintained  and  taken  care  of  in 
the  asylum  belonging  to  such  district;  and  that  every  such  asy- 
lum established  or  to  be  established  for  any  district,  consisting 
of  more  than  one  county,  or  one  county  of  a  city  or  county  of  a 
town,  shall  be  sufficient  to  contain  such  number  of  lunatic  poor, 
not  being  less  than  one  hundred  nor  more  than  one  hundred 
and  fifty  in  any  one  asylum,  as  shall  seem  expedient  to  such 
Lord  Lieutenant  or  other  Chief  Governor  or  Governors  and 
Privy  Council ;  and  that,  where  any  such  district  shall  consist  of 
only  one  county,  or  county  of  a  city  or  county  of  a  town,  and 
no  more,  every  such  asylum  shall  be  sufficient  to  contain  such 
number  of  lunatic  poor,  not  being  less  than  fifty,  as  shall 
seem  expedient  to  such  Lord  Lieutenant  or  other  Chief  Go- 
vernor or  Governors  and  Privy  Council;  and  every  order  of 
Council  to  be  made  (ox  any  such  purpose  shall  be  published 
in  the  Dublin  Gazette. 

IIL  And  be  it  further  enacted.  That,  at  any  time  after  any  Grand  jury. 
such  order  of  council  shall  be  made  and  published  in  the  Dub-  pl^!l^u£ 
lin  Gazette,  it  shall  and  may  be  lawful  for  the  grand  jury  of  ^"^uUte 
any  and  every  county,  county  of  a  city,  and  county  of  a  town,  for  wch 
within  any  such  district,  or  of  which  such  district  shidl  con-  "^  ^""^ 
sist,  at  any  assizes,  to  present  such  sum  or  sums  of  money  to 
be  raised  off  such  county,  county  of  a  city,  or  county  of  a 
town  respectively,  as  shaU  be  requisite  for  defiraying  the  ex- 
penses of  erecting  and  establishing  such  asylum,  and  for  main- 
taining the  same,  to  such  amount  and  in  such  proportions  as 
shall  be  directed  by  any  order  to  be  made  by  the  Lord  Lieu- 
tenant or  other  Cliief  Governor  or  Governors  of  Ireland,  by 
and  with  the  advice  of  his  Majesty's  Privy  Council  in  Ire- 
land. 

IV.  And  be  it  further  enacted,  That  it  shall  and  may  be  Lord  Lieu- 
lawful  for  the  Lord  Lieutenant  or  other  Chief  Governor  or  ^l^^SSey 
Governors  of  Ireland,  by  and  with  the  advice  of  his  Majesty's  Jj  S5t"of  ST 
Privy  Council  in  Ireland,  to  order  and  direct  that  any  sum  or  oomoiidatcd 
sums  of  money  shall  be  advanced  and  issued  and  paid  out  of  SS^'ibhing 
the  growing  produce  of  the  consolidated  fund  of  the  United  *u«t>  ■*yiu<»''' 
Kingdom  arising  in  Ireland,  to  such  person  or  persons  as 
shall  be  named  in  any  such  order  of  council,  or  into  the  Bank 
of  Ireland,  in  the  names  of  any  such  person  or  persons,  to  be 
paid  and  applied  for  the  purpose  of  erecting  and  establishing 
any  such  asylum  for  the  lunatic  poor  in  any  such  district  in  Ire* 
land,  in  such  sums  and  at  such  times,  and  in  such  manner  and 
proportions,  and  under  such  rules,  regulations,  terms,  and  con- 
ditions, and  to  annex  such  penalties  for  breach  of  such  rules, 
regulations,  terms,  and  conditions,  as  to  such  Lord  Lieutenant 
or  other  Chief  Governor  or  Governors  and  Privy  Council  shall 
seem  best  suited  for  promoting  the  beneficial  purposes  of  this 
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1  &  8  Geo.  4p  act ;  and  after  any  such  asylum  shall  be  fit  for  the  reception 
— ^^^— ^ —  of  such  lunatic  poor,  the  grand  jury  of  every  county,  county 
of  a  city,  or  county  of  a  town,  within  the  district  in  and  for 
which  such  asylum  shall  be  erected  and  established,  or  of 
which  such  district  shall  consist,  shall  present  such  sum  or 
sums  of  money  at  the  several  ensuing  assizes,  for  the  repay* 
ment  of  the  money  so  advanced,  and  at  such  times  and  in.  such 
proportions  as  shall  be  directed  by  the  Lord  Lieutenant  or 
other  Chief  Governor  or  Governors  of  Ireland. 

«ndnuvap-       V.  And  be  it  further  enacted,  That  it  shall  and  may  be 
tore MdOTm-  's^^f"^  ^o*"  ^^^  Lord  Lieutenant  or  other  Chief  Governor  or 
iniMionen  for  Govemors  of  Ireland,  by  and  with  the  advice  of  his  Majesty's 
ingOie      ''  Privy  Council  in  Ireland,  to  nominate  and  appoint  such  per- 
asylums.        g^^g  ^^  ]^g  ^ind  they  shall  think  fit  and  proper,  to  be  gover* 
nors  or  directors  of  every  or  any  such  asylum,  in  any  such 
district;  and  also  to  nominate  and  appoint  any  persons  not  ex- 
ceeding eight  in  number,  to  be  commissioners  for  general 
controul  and  correspondence,  and  for  the  superintending  and 
directing  the  erection,  establishment,  and  regulation  of  all 
such  asylums;  and  also  that  it  shall  and  may  be  lawful  for  the 
Lord  Lieutenant,  or  other  Chief  Governor  or  Governors  of 
Ireland,  and  Privy  Council,  to  make,  frame,  and  establish,  or, 
upon  the  suggestion  and  recommendation  of  such  commis- 
sioners for  general  controul  and  correspondence,  to  adopt  and 
authorise  any  rules  and  regulations  for  the  good  conduct  and 
management  of  such  asylums  in  general,  or  of  any  such  aay-? 
No  salary  to  lum  in  particular;  Provided  always,  that  every  person  who 
^to^*^^'  shall  be  appointed  to  be  a  governor  or  director  of  any  such 
asylum,  or  to  be  one  of  the  commissioners  for  such  general 
controul  and  correspondence,  shall  act  without  any  salary,  fee^ 
reward,  or  emolument  whatsoever* 

Commission.       ^^*  ^^^  ^  ^^  further  enacted.  That,  in  each  and  every 
«iui"urciS«c  ^^^*  ^^ere  an  order  of  council  for  the  erection  of  a  district 
premises  for    lunatic  asylum  shall  have  been  made  and  published  in  the 
oi^^^nuu^  Dublin  Gazette  as  in  this  act  is  provided,  Uie  said  commis- 
sioners for  general  controul  and  correspondence  shall  have 
full  power  and  authority  to  rent  or  purchase  any  houses, 
buildings,  lands,  tenements,  or  hereditaments,  on  the  scite  or 
scites  of  which  it  shall  be  proposed  to  erect  or  maintain  any 
such  district  lunatic  asylum;   and  any  houses,  lands,  tene- 
ments, buildings,  or  hereditaments,  so  rented  or  purchased, 
shall  and  may  be  conveyed  to  the  said  commissioners,  or  any 
three  of  them,  and  to  their  heirs  and  successors,  in  trust  to 
and  for  the  uses  and  purposes  of  tlie  said  district  lunatic  asy- 
lum. 

Grand  jnrici  VII.  And  be  it  further  enacted,  That  it  shall  be  lawful  for 
JhX^Scnt  the  grand  jury  of  every  county,  county  of  a  city,  or  county  of 
<br  cxpcnsi-s    ^  town,  iH  Ireland,  in  or  for  which,  wholly  or  in  part,  any  such 
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asylum  Imth  been  or  shall  be  established^  or  hath  been  or  i4kt^4, 
shall  be  ordered  or  directed  so  to  be  under  the  provisions  of  Ac>o<'«»y-  ' 
the  said  recited  acts  or  this  act,  and  such  grand  jury  are  here-  lunu. 
by  required,  at  the  assizes  next  ensuing  the  dav  or  time  when 
such  purchase  shall  be  made,  or  such  rent  shaU  become  due, 
or  any  expenditure  shall  have  been  made  for  supplying  or 
maintaining  any  such  asylum,  or  the  officers  or  attendants 
thereof,  or  the  patients  therein,  ot  as  soon  after  as  shall  be 
requisite,  and  so  from  time  to  time  whenever  the  case  shall 
happen,  to  present  to  be  raised  off  any  such  county,  county 
of  a  city,  or  county  of  a  town,  such  sum  or  sums  of  money  as 
shall  be  necessary  for  completinff  such  purchase,  or  payii^ 
such  rent  or  rents,  or  any  such  disbursements  and  expendi- 
tures, or  any  of  them,  or  any  part  or  proportion  thereof,  to 
be  ascertained  by  an  order  to  be  made  by  the  Lord  Lieuten- 
ant, or  other  Chief  Governor  or  Governors,  in  council  as 
aforesaid;  and  if  the  said  grand  jury  shall  refuse  to  make  any 
such  presentment,  the  court  sludl  order  the  sum  or  sums 
which  ought  to  be  so  presented,  to  be  raised  as  if  the  same 
had  been  so  presented,  and  the  same  shall  be  raised  and  paid 
accordingly. 

VIIL  And  be  it  further  enacted,  That  it  shall  and  may  be  Bodietcor- 
lawful  to  and  for  all  bodies  politic  and  corporate,  trustees,  Siy  wifluid 
guardians  of  infants,  committees  of  lunatics,  femes  covert  ^S!e!}<Sw:h 
with  their  husbands,  and  all  other  persons  whatsoever,  who  purpoM^ 
are  or  shall  be  seised  or  possessed  of,  or  interested  in,  or  en- 
titled unto  any  estate  or  interest  whatsoever  in  the  lands, 
houses,    grounds,    tenements,   buildings,   or  hereditaments 
which  by  the  said  commissioners   shall  be  thought  neces- 
sary to  be  rented  or  purchased  for  any  of  the  purposes  of 
this  act,  by  deeds  indented  and  enrolled,  to  demise,  sell,  and  * 
convey  all  and  any  such  grounds,  houses,  tenements,  or  he- 
reditaments, or  any  part  thereof,  and  all  the  respective  es- 
tates and  interests  therein,  to  the  said  commissioners,  or  any 
three  of  them,  and  their  heirs  and  successors;  and  that  all 
contracts,  agreements,  bargains,  sales,  and  conveyances  that 
shall  be  so  made,  shall  be  good  and  valid  in  law  to  all  intents 
and  purposes  whatsoever;  and  that  such  commissioners,  and 
their  heirs  and  successors,  shall  be  trustees  of  all  such  houses, 
lands,  tenements,  and  hereditaments  as  shaU  be  conveyed  to 
or  vested  in  them  under  and  by  virtue  of  this  act,  for  the  pur- 
poses herein  provided,  and  for  no  other  purpose  whatso- 
ever. 

IX.  And  for  the  better  ascertaining  the  rent  or  value  of  sherif&to 
any  such  lands,  tenements,  or  hereditaments  as  may  be  rent-  making  vm- 
ed  or  purchased  for  the  purposes  of  this  act :    Be  it  further  ^^||JJ|||^ 
enacted.  That  it  shall  and  may  be  lawful  to  and  for  the  said  theyaTeem. 
commissioners,  or  any  three  of  them,  to  issue  a  warrant  or  So  lo  caon 
warrants,  or  precept  or  precepts,  to  the  sheriff  of  the  county,  SSltS^ 
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^^1%*^'  ^'  <^ounty  of  a  city,  or  county  of  the  town  wherein  the  lands, 
-  tenements,  and  hereditaments  proposed  to  be  purchased  are 

AoG.3,c  103. lying  and  being;  and  such  sheriff  or  sheriffii  respectively 
shall  thereupon  proceed  to  take  such  steps  for  the  valuation 
of  such  lands,  tenements,  or  hereditaments,  as  are  prescribed 
for  the  valuation  of  lands,  tenements,  or  hereditaments  taken 
for  the  sckes  of  gaols,  by  virtue  of  an  act  passed  in  the  fif- 
tieth year  of  the  reign  of  his  late  Majesty  King  George  the 
Third,  intituled  An  act  for  repealing  the  several  laws  relat- 
ing to  prisons  in  Ireland,  and  for  re-enacting  such  of  the  pro- 
visions thereof  as  have  been  found  ustful,  with  amendments^  or 
of  any  act  or  acts  for  amending  the  same. 

PawersTcstad      X.  And  be  it  further  enacted,  That  all  the  powers  vested 

^cSmtSt     in  the  commissioners  for  building  gaols  in  the  said  recited  act 

to  ^toStof*'  ^^  *^®  fiftieth  year  of  his  late  Majesty's  reign,  or  of  any  act  for 

ooimi^^^en  amendinff  the  same,  shall  be  and  are  hereby  vested  in  the 

imtSdcuf-    commissioners  of eeneral controul  and  correspondence  for  tJie 

iiims.  district  lunatic  asylums  of  Ireland,  or  any  three  of  them,  so 

far  as  the  same  relate  to  the  holding  a  court,  and  proceeding 

to  the  valuation  of  the  lands,  tenements,  and  hereditamentSi 

on  the  scite  of  which  any  district  lunatic  asylum  shall  or  may 

have  been,  or  may  be  erected,  under  and  by  virtue  of  this  act, 

or  the  said  recited  acts. 

proTidont  of  XI.  And  be  it  further  enactecl,  That  all  and  every  of  the 
AOG!3,?ios,  provisions  of  the  said  recited  act  of  the  fiftieth  year  of  his 
^M  uii  T»['  "^'^  ^"^  Majesty's  reign,  or  any  act  for  amending  the  same, 
luation  of  which  affect  or  relate  to  the  purchase  and  valuation  of  lands, 
tend  to  tS'  tenements,  or  hereditaments,  for  the  scites  of  gaols  or  pri* 
*^  sons,  or  to  any  notices,  proceedings,  summonses,  verdicts, 

and  judgments,  or  to  any  conveyances  or  enrolments,  or  to 
the  lodgments  of  consideration  money,  or  to  petitions  to  the 
High  Court  of  Chancery  in  Ireland,  or  to  any  payments  of 
purchase  money,  or  to  any  rights  and  titles  of  parties  inter- 
ested, shall  be  held  to  apply  to  the  valuation  of  lands,  tene- 
ments, or  hereditaments  rented  or  taken  for  the  scites  of  luna- 
tic asylums  under  this  act,  or  the  said  hereinbefore  recited 
acts;  and  such  verdicts,  judgments,  and  conveyances  shall 
be  binding  and  conclusive  to  all  intents  and  purposes  what- 
soever. 

fenoK^toim  ^^^*  Provided  always,  and  b.e  it  further  enacted,  That,  in 
•ppofajtedby  every  case,  when  a  jury  shall  be  impanneled  and  sworn  for 
en,  with  coo.  the  valuation  of  any  lands,  tenements,  or  hereditaments  rent- 
i^^inita-  ed  or  taken  for  the  scite  of  any  lunatic  asylum  as  aforesaid,  it 
Sda  to  amt*  ^^^^  '"^^  ™^y  ^  l^iwful  to  and  for  the  said  commissioners,  or 
toraniTe  '  any  three  of  them,  to  appoint,  by  an  instrument  in  writing 
Jvaim  in  oMw  Under  their  hands  and  seals,  by  and  with  the  approbation  of 
5SS*o?SSu-  t^c  Lord  Lieutenant,  or  other  Chief  Governor  or  Grovemors, 
;^^»  in  Council,  not  less  than  six  persons,  nor  more  than  twelve, 
three  of  whom  shall  be  competent  to  act  on  behalf  of  the  said 


Lunatic  Aiytums  in  Ireland,  571 

cdmmissioners,  in  presiding  at  such  court,  and  receiving  the  i  at  9  Geo.  4, 
verdicts  of  such  jury  as  shall  be  held  and  impannelol  for  — ^^ — 
such  valuation,  such  persons  so  appointed  and  approved  of 
being  magistrates  for  one  or  more  of  the  counties,  counties  of 
cities,  or  counties  of  towns,  comprehended  within  the  dis- 
trict fbr  which  such  asylums  respectively  have  been  or  shall 
be  erected,  or  of  the  county,  county  of  a  city,  or  county  of  a 
town,  of  which  such  district  shall  consist;  and  the  acts  of 
such  magistrates,  or  any  three  of  them,  shall  be  of  equal 
force  and  validity  with  those  of  the  commissioners  themselves, 
so  far  as  relates  to  holding  a  court  for  such  valuation,  and  per* 
forming  the  duties  necessary  for  such  valuation,  as  prescribed 
by  the  said  recited  act  of  the  fiftieth  year  of  his  late  Majesty's 
reign,  or  any  act  or  acts  for  amending  the  same. 

XIII.  And  be  it  further  enacted.  That  the  rent  or  purchase  Rent  or  pur. 
money,  so  fixed  and  ascertained  as  aforesaid,  shall  be  pro-  tobe ^ijdSut 
vided  for  out  of  the  general  funds  for  the  erection  of  and  Jjndll! '*™**' 
maintenance  of  lunatic  asylums  by  virtue  of  this  act. 

XIV.  And  be  it  further  enacted,  That,  before  the  twenty-  a  feviyac- 
fiflh  day  of  March  one  thousand  eight  hundred  and  twenty-  f^^^^dn- 
two,  and  so  in  every  succeeding  year  before  the  twenty-fifth  JJ"***^'!**' 
day  of  March  in  each  year,  the  governors  or  directors  of  the  Myium^dudi 
several  lunatic  asylums  in  Ireland,  which  have  been  or  shall  ramaUMtoD^ 
be  established  under  the  said  recited  acts  hereby  repealed,  or  ^^^' 
under  this  act,  or  the  treasurer  or  other  proper  officer  of  such 

lunatic  asylum  respectively,  shall  yearly  and  every  year  make 
out  and  deliver  and  transmit  to  the  commissioners  for  audit- 
ing the  public  accounts  of  Ireland,  a  return  containing  a  state- 
ment and  accounts  of  all  the  funds  intrusted  to  the  governors 
or  directors  of  every  such  lunatic  asylum  respectively,  for  the 
benefit  of  every  such  asylum,  and  of  the  application  of  such 
funds,  for  the  year  ending  on  the  twenty-fifth  day  of  Decem- 
ber preceding  such  twenty-fifth  day  of  March,  w^ith  the  ba- 
lances of  the  debts  and  credits,  and  of  the  whole  funds  of 
every  such  asylum  respectively,  on  such  twenty-fifth  day  of 
December;  and  also  the  number  of  patients  or  persons  re- 
ceived into  and  sent  out  of  every  such  asylum  respectively 
during  such  preceding  year,  and  the  number  of  patients  re- 
maining therein  at  the  time  of  such  return,  and  the  number 
and  names  of  the  physicians,  surgeons,  officers,  servants,  and 
other  persons  employed  in  or  about  the  management  of  every 
such  asylum  respectively,  and  all  such  other  matters  and 
things  relating  to  the  management,  revenue,  and  expenditure 
of  every  such  asylum  respectively,  as  shall  from  time  to  time 
be  required  by  the  said  commissioners  of  accounts,  for  the  full 
disclosure  of  the  state  of  every  such  asylum  respectively;  and 
all  the  said  returns,  statements,  and  accounts,  shall  be  signed 
by  the  secretary,  treasurer,  or  chief  officer  for  the  time  being 
of  every  such  asylum  respectively,  and  shall  be  confirmed  as 
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i&8GcOb4.  just  and  true  statements  by  the  signature  of  three  governors 
— ^^ —  or  directors  of  every  such  asylum  respectively. 

commi*-  XV.  And  be  it  further  enacted,  That  the  said  commission* 

dS^^*^'  ers  of  accounts  shall  have  and  they  are  hereby  authorij»d  and 
thto£t*3«u  ®^po^®'c^  ^  "se  and  exercise  all  such  powers,  for  the  ob- 
exerciscaii  taining  of  the  accounts,  statements,  and  returns  by  this  act 
^^(TXTfis.  required  to  be  made  relating  to  the  said  lunatic  asylums,  and 
in  the  exercising  and  stating  of  the  accounts  of  the  receipt 
and  expenditure,  and  of  the  debts  and  credits  of  every  such 
asylum  respectively,  as  are  given  to  or  vested  in  the  said 
commissioners  of  accounts  under  and  by  virtue  of  an  act 
made  in  the  fifty-second  year  of  the  reign  of  hb  late  Majesty 
King  George  the  Third,  intituled  An  act  to  promde  for  the 
speedy  and  regular  examntUion  and  audit  of  the  public  ao 
counts  of  Ireland,  with  respect  to  the  matters  and  things  re- 
quired to  be  done  by  the  said  conmiissioners  of  accounts  un- 
der the  said  recited  act;  and  all  and  every  persons  and  per« 
son  shall  be  subject  and  liable  to  such  pams  and  penaltiea 
for  any  disobedience  to  any  orders  of  the  said  commissioners 
of  accounts  in  the  execution  of  this  act,  as  are  inflicted  or  im- 
posed by  the  said  recited  act  on  persons  disobe^iu^  the  or- 
ders of  the  said  commissioners  under  the  said  recitea  act. 

Penont  In-  XVI.  And  whcrcas  persons  charged  with  offences  in  Ire« 
a^tt^on  land  may  have  been  or  may  be  of  unsound  mind  at  the  time 
g^ff[^^<^  of  committing  the  offence  wherewith  they  may  have  been  or 
^e^oe of  shall  be  charged,  and  by  reason  of  such  insanity  may  have 
the  crime,  been  Or  may  be  found  not  guilty  of  such  offences;  and  it  may 
t^edlncu*-  ^  dangerous  to  permit  persons  in  such  cases  to  go  at  large: 
<<^y-  Be  it  therefore  enacted,  That,  in  all  cases  where  it  shall  be 

given  in  evidence  on  the  trial  of  any  person  in  Ireland,  charg- 
ed with  treason,  murder,  or  any  otber  offence,  that  such  per- 
son was  insane  at  the  time  of  the  commission  of  such  offence, 
and  such  person  shall  be  acquitted,  the  jury  shaU  be  required 
to  find  specially  whether  such  person  was  insane  at  the  time 
of  the  commission  of  such  offence,  and  to  declare  whether 
such  person  was  acquitted  by  them  on  account  of  such  in« 
sanity;  and  if  they  shall  find  that  such  person  was  insane  at 
the  time  of  the  committing  such  offence,  the  court  before  whom 
the  trial  shall  be  had,  shiul,  if  it  shall  be  thought  necessary  or 
proper,  order  such  person  to  be  kept  in  strict  custody,  in  such 
place  and  in  such  manner  as  to  the  court  shall  seem  fit,  until 
the  pleasmre  of  the  Lord  Lieutenant  or  other  Chief  Governor 
or  Governors  of  Ireland  for  the  time  being,  shall  be  known, 
and  it  shall  thereupon  be  lawful  for  the  Lord  Lieutenant  or 
other  Chief  Governor  or  Governors  of  Ireland  for  the  time  being, 
to  give  such  order  for  the  safe  custody  and  care  of  such  per- 
son, during  the  pleasure  of  the  Lord  Lieutenant  or  other 
Chief  Governor  or  Governors  of  Ireland  for  the  time  being, 
in  such  place  and  in  such  manner  as  shall  seem  fit;  and  in  lul 
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cases  where  any  penon  before  the  passing  of  tluB  act  has  been  iAts^4, 

acquitted  of  any  sach  oflfenoes,  on  tbe  around  of  insanity  at 

the  time  of  the  commission  thereof,  and  has  been  detained  in 
custody  as  a  dangerous  person  by  order  of  the  court  before 
whom  such  person  has  been  tried,  or  otfaerwise«  and  shall  re- 
main in  custody  at  the  time  of  the  passing  of  this  act,  it  shall 
be  lawful  for  the  Lord  Lieutenant  or  other  Chief  GoTemor  or 
Governors  of  Ireland  for  the  time  being,  to  give  the  like  or- 
der for  the  safe  custody  and  care  of  such  person,  as  the  Lord 
Lieutenant  or  other  Chief  Governor  or  Governors  of  Ireland 
is  or  are  by  this  act  enabled  to  give  in  the  cases  of  persons 
who  shall  hereafter  be  acquitted  on  the  ground  of  insanity. 

XVil.  And  be  it  further  enacted,  That,  if  any  person  in-  crimioab 
dieted  in  Ireland  for  any  offence  shall  be  found  to  be  insane,  ^?^^|!!|^ 
by  a  jury  lawfully  impanneled  for  that  purpose,  so  that  such  tfadr  lodkt- 
person  cannot  be  tried  upon  such  indictment;  or  if,  upon  the  detained  un- 
trial  of  any  person  so  indicted,  such  person  shall  appear  to  t^^^l£ 
tbe  jury  diarged  with  such  indictment  to  be  insane,  it  shall  ^^^^S^ 
be  lawnil  for  the  court  before  whom  such  person  shall  be  bmc 
brought  to  be  tried  as  aforesaid,  to  direct  such  finding  to  be 
recorded,  and  thereupon  to  order  such  person  to  be  kept  in 
strict  custody,  and  to  be  taken  care  of,  until  the  pleasure  of 
the  Lord  Lieutenant,  or  other  Chief  Governor  or  Governors 
of  Irdand  for  the  time  being,  shall  be  known;  and  if  any 
person  charged  with  any  offence  shall  be  brought  before  any 
court  to  be  discharged  for  want  of  prosecution,  and  such  per- 
son shall  appear  to  be  insane,  it  shjul  be  lawful  for  such  court 
to  order  a  lury  to  be  impanneled,  to  try  the  sanity  of  such 
person;  and  if  the  jury  so  impanneled  shall  find  such  person 
to  be  insane,  it  shall  be  lawful  for  such  court  to  order  such 
person  to  be  kept  in  strict  custody,  in  such  place  and  in  such 
manner  as  to  such  court  shall  seem  fit,  until  the  pleasure  of 
the  Lord  Lieutenant  or  other  Chief  Governor  or  Governors  of 
Ireland  for  the  time  being,  shall  be  known;  and  in  all  cases 
of  insanity  so  found,  it  shall  be  lawful  for  the  Lord  Lieute- 
nant or  other  Chief  Governor  or  Governors  of  Ireland  for 
the  time  being,  to  give  the  like  order  for  the  safe  custody  and 
care  of  such  person  so  found  to  be  insane,  as  the  Lord  Lieu- 
tenant or  other  Chief  Governor  or  Governors  of  Ireland  is  or 
are  by  diis  act  enabled  to  give  in  the  cases  of  persons  acquitted 
on  the  ground  of  insanity, 

XVIIl.  Provided  always,  and  be  it  enacted.  That,  when-  ^V*j^f^, 
ever  and  as  soon  as  there  shall  be  a  lunatic  asylum  built  or  be  deuin^  tn 
maintained,  either  wholly  or  in  part,  in  any  county,  county  |umg%^ 
of  a  city,  or  county  of  a  town,  wherein  such  prisoner,  in  any  of  ^^^  p'^ 
the  cases  aforesaid,  shall  be  tried  or  found  insane  as  afore-  ^ 
said,  then  and  from  thenceforth  such  insane  person  shall 
without  delay  be  removed  to  such  asylum,  and  shall  be  kept 
therein  so  long  as  such  prisoner  shall  be  detained  in  custody t 
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6  Geo,  4,  c.  54.— 22nd  June,  1825. 

6  Geo.  4,c54.  Afi  Act  to  amend  an  Act  of  the  First  and  Second  Years  of  his 
present  Majesty^  for  the  Establishment  of  Asylums  for  the 
Lunatic  Poor  in  Ireland. 

WHEREAS  an  act  was  made  in  the  session  of  Parliament 
held  in  the  first  and  second  years  of  the  reign  of  his  present 
J  *  ^3?**'   Majesty,  intituled  An  act  to  make  more  effectual  provision  for 
the  establishment  of  asylums  for  the  lunatic  poor^  and  for  the 
custody  of  insane  persons  charged  with  offences  in  Ireland; 
and  it  is  expedient  that  further  provision  should  be  made  for 
the  opening,  carrying  on,  maintaining,  and  supporting  of  such 
asylums :  Be  it  therefore  enacted  by  the  King's  most  excel* 
lent  Majesty,  by  and  with  the  advice  and  consent  of  the 
Lords  Spiritual  and  Temporal,  and  Commons,  in  this  present 
After  uiy      Parliament  assembled,  and  by  the  authority  of  the  same,  That 
b?fl^?or  the  from  and  aAer  the  passing  of  this  act,  it  shall  and  may  be 
J^^^^^    lawful  for  the  Lord  Lieutenant  or  other  Chief  Governor  or  Go- 
poOT,  the  locd  vemors  of  Ireland*  by  and  with  the  advice  of  his  Majesty's 
may  direct     Privy  Couucil  in  Ireland,  from  time  to  time  and  at  any  time 
aoeedjng^  or  times  after  any  asylum  erected  or  to  be  erected  in  pur- 
quHhSrtobe  ^"'^^  ^^  ^^  ^^  rccited  act  shall  be  fit  for  the  reception  of 
teued  out  of  lunatic  poor,  to  order  and  direct  that  any  sum  or  sums  of 
dat^iSuuifor  money,  not  exceeding  the  sum  of  ten  thousand  pounds  in 
M^h'oSStohf  ^°y  ^°®  quarter  of  a  year,  shall  be  advanced  and  issued  and 
ncnt*  paid  out  of  the  growing  produce  of  the  consolidated  fund  of 

the  United  Kingdom  arising  in  Ireland,  to  such  person  or 
persons  as  shall  be  named  in  any  such  order  of  council,  or 
mto  the  bank  of  Ireland,  in  the  name  or  names  of  any  such 
person  or  persons,  to  be  from  time  to  time  paid  and  implied 
for  the  purpose  of  opening  and  carrying  on  and  of  maintain- 
ing and  supporting  any  such  asylum  from  time  to  time  in  any 
district  in  Ireland,  to  such  amount  and  at  such  times,  and  in 
such  manner  and  proportions,  and  upon  such  estimates,  and 
under  such  rules,  regulations,  terms,  and  conditions,  and  with 
such  penalties  for  breach  of  such  rules,  regulations,  terms, 
and  conditions,  as  to  such  Lord  Lieutenant  or  other  Chief  Go- 
vernor or  Governors,  and  Privy  Council,  shall  seem  best  suit- 
ed  for  promoting  the  beneficial  purposes  of  any  such  asylum, 
according  to  the  said  recited  act  and  this  act. 

Gnuidiury  II.  And  be  it  further  enacted,  That  it  shall  be  lawful  for 
to m££epn?  the  grand  jury  of  any  and  every  county,  county  of  a  city,  or 
S^°*"yromt  county  of  a  town  in  Ireland,  in  or  for  which,  either  wholly  or 
of  the  money  in  part,  any  such  asylum  hath  been  or  shall  be  erected,  and 
V  advanced,  ^^^j^  gnmd  jury  are  hereby  required,  at  the  assizes  next  afker 
the  date  of  any  such  order  for  the  advance  of  mmiey  for  the 
opening,  carrying  oni  or  maintaining  any  such  asylum,  or  as 
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soon  after  as  they  shall  be  thereto  required,  and  from  time  go«».4,cS4. 
to  time,  whenever  the  case  shall  happen,  to  make  a  present- 
ment for  the  raising  off  any  such  county,  county  of  a  city,  or 
county  of  a  town,  such  sum  or  sums  of  money  as  shall  be 
necessary  for  the  repayment  of  any  such  sum  or  sums  so 
advanced,  or  any  part  thereof,  at  such  times  and  in  such 
proportions  as  shall  be  directed  and  ascertained  by  any  or- 
der or  orders  to  be  made  by  the  Lord  Lieutenant  or  other 
Chief  Governor  or  Governors  of  Ireland  in  council  as 
aforesaid ;  and  if  any  such  grand  jury  shall  neglect  or  refuse 
to  make  any  such  presentment,  the  court  shall  order  the  sum 
or  sums  which  ouglit  to  be  so  presented  to  be  raised,  as  if 
the  same  had  been  so  presented,  and  the  same  shall  be  raised 
and  paid  accordingly. 


7  Geo.  4,  c.  14.— 11th  April,  1826.  ' 

An  Act  far  the  further  Amendment  of  an  Act  of  the  First  and  7G«k4,c14. 
Second  Years  of  his  present  Majesty^  for  the  Establish^ 
ment  of  Asylums  for  the  Lunatic  Poor  in  Ireland. 

WHEREAS,  by  an  act  made  in  the  session  of  Parliament 
holden  in  the  first  and  second  years  of  the  reign  of  his  present 
Majesty,  intituled  An  act  to  make  more  effectual  provision  for   |  ^  «  o.  4, 
the  establishment  of  asylums  for  the  lunatic  poor^  and  for  the       ^  ^ 
custody  of  insane  persons  charged  with  offences  in  Ireland,  it 
is  among  other  things  enacted.  That,  at  any  time  after  the 
passing  of  the  said  act  it  shall  be  lawful  for  the  Lord  Lieu- 
tenant, or  other  Chief  Governor  or  Governors  of  Ireland,  by 
and  with  the  advice  and  consent  of  his  Majesty's  Privy  Coun- 
cil in  Ireland',  to  direct  and  order  that  any  number  of  asylums 
for  the  lunatic  poor  in  Ireland  shall  be  erected  and  establish- 
ed in  and  for  such  districts  in  Ireland  as  to  the  said  Lord  Lieu- 
tenant, or  other  Chief  Governor  or  Governors,  and  Privy 
Council,  shall  seem  expedient:  And  whereas  several  such 
asylums  have  been  erected  and  established,  and  it  may  be  ex- 
pedient in  certain  cases  to  change  or  alter  such  districts,  and 
to  erect  and  establish  new  or  additional  asylums  in  lieu  of  or 
in  addition  to  any  asylum  or  asylums  erected  under  the  said 
act:  Be  it  therefore  enacted  by  the  King's  most  excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  this  present  Par- 
liament assembled,  and  by  the  authority  of  the  same.  That,  Lord  Lieute. 
from  and  after  the  passing  of  this  act,  it  shall  and  may  be  c^^my 
lawful  for  the  Lord  Lieutenant,  or  other  Chief  Governor  or  ettaukhneir 
Governor,  of  Ireland,  by  and  with  the  advice  and  consent  of  SrCrSd 
his  Majesty's  Privy  Council  in  Ireland  (from  time  to  time  "^»"  "• 
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7GC0. 4,  c.  14  and  at  all  times  whenever  and  so  often  as  shall  seem  expedi- 
dhtrict  in      ent  to  him  or  them  so  to  do))  to  direct  and  order  that  any 
hm^I^Ji  asylum  or  asylums  for  the  lunatic  poor  in  Ireland  shall  be 
been  erected,  erected  and  established  in  anyplace,  or  in  amd  for  any  district 
in  Ireland,  in  lieu  of  or  in  addition  to  any  asylum  or  asylums 
erected  under  the  authority  of  the  said  recited  act;  and  from 
time  to  time  to  alter  or  change  the  district  or  places  in  or  for 
which  any  such  asylum  or  asylums  shall  have  been  or  shall 
be  erected  under  the  authority  of  the  said  recited  act  or  this 
Districts  ihau  act :  Provided  always,  that  every  district  in  which  any  such 
as  d^ted  by  o^ylum  or  asylums  shall  be  erected  and  established  under  the 
act  wndl^  .  *^^  recited  act  or  this  act,  shall  be  ebnstituted  and  com- 
lums  shall  be  poscd  in  such  manner  as  is  directed  by  the  said  recited  act; 
g^ti^ot  and  that  every  such  asylum  shall  be  sufficient  to  contain  sudi 
oI^I^^mT^^  numbers  as  are  required  and  directed  by  the  said  recited  act; 
and  that  the  expense  of  erecting,  establishing,  and  maintain- 
ing every  such  asylum  shall  be  raised  in  such  manner  as  is 
required  and  directed ;  and  that  every  such  asylum  shall  be 
subject  to 'all  such  rules  and  regulations  as  are  contuned  in 
the  said  recited  act,  and  in  an  act  made  in  the  last  session  of 
Parliament  for  amending  the  said  recited  act;  and  that  the 
said  acts  and  this  act  shall  be  construed  together  as  one 
act. 

Manner  of  II-  And  be  it  further  enacted.  That,  if  it  shall  at  any  time 
Pg|^^^^  happen  that  any  money  shall  have  been  raised  off  any  county, 
county,  Ac    county  of  a  city,  or  county  of  a  town,  or  any  part  thereof 

shall  be  taken  .  j      j  r       •         *i.  r  *.•  -  i-v  i.- 

out  of  any  towards  defraying  the  expenses  of  erecting,  establishing^ 
n^^^o  maintaining,  or  supporting  of  any  lunatic  asylum,  and  that 
anynewdis-  by  reason  of  any  change  of  the  district  or  .place  in  or  for 
which  such  asylum  shall  have  been  established,  such  county, 
county  of  a  city,  or  county  of  a  town,  or  any  part  thereof, 
shall  be  taken  out  of  the  district  liable  to  be  assessed  for  such 
expenses,  then  and  in  such  case  any  sum  or  sums  of  money 
which  shall  have  been  raised  off  such  county,  county  of  a 
city,  or  county  of  a  town,  or  such  part  thereof  as  aforesaid, 
shall  be  raised  off  any  and  every  county,  county  of  a  city,  or 
county  of  a  town,  or  any  part  or  parts  thereof,  which  shall 
remain  within  such  district,  and  all  and  every  sum  and  sums 
which  shall  be  so  raised  shall  be  repaid  to  the  treasurer  of  the 
county,  county  of  a  city,  or  county  of  a  town  which  shall 
have  been  removed  from  such  district;  and  that,  whenever 
any  county,  county  of  a  city,  or  county  of  a  town,  or  any 
part  or  parts  thereof,  which  shall  have  been  comprised  in  any 
former  district,  shaU,  by  reason  of  any  such  change  as  afore- 
said, be  comprised  in  or  shall  form  part  of  any  new  district, 
such  county,  county  of  a  city,  or  county  of  a  town,  or  sudi 
part  thereof,  shall  be  and  is  hereby  declared  to  be  subject 
and  liable  towards  the  defraying  the  expenses  of  any  asylum 
in  or  for  such  new  district,  in  like  manner  as  is  directed  by 
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the  said  recited  acts,  or  either  of  them,  and  as  if  such  county,  70go.4r4i4. 
county  of  a  city,  or  county  of  a  town,  or  such  part  thereof, 
had  been  originally  comprised  in  or  formed  part  of  such  new 
district* 

III.  And  be  it  further  enacted,  That  from  and  after  the  Arehu^iioiM. 
passing  of  this  act  it  shaD  and  may  be  lawful  to  and  for  every  u^'for  Cum- 
Archbishop,  Bishop,  Dean,  Dean  and  Chapter,  Archdeacon,  i/ke^^mner^ 
Dignitary,  or  Prebendary,  to  grant,  by  his  or  their  deed  or  I5^**""*** 
deeds  respectively,  any  piece  or  parcel  of  land,  not  exceed-  ss  g.  9,  (i.)» 
ing  six  acres  plantation  measure,  as  and  for  the  site  of  a  lu-  ^  "' 
natic  asylum,  in  such  and  the  like  manner  as  such  Archbishop, 
Bishop,  Dean,  Dean  and  Chapter,  Archdeacon,  Dignitary, 
or  Prebendary  is  empowered  to  do  with  respect  to  land  for 
the  site  of  a  church  and  churchyard  in  and  by  an  act  passed 
in  the  Parliament  of  Ireland  in  the  thirty-third  year  of  the 
reign  of  King  George  the  Second,  among  other  things,  to  en- 
courage the  building  of  new  churches :  Provided  always,  oa^efmce 
that  such  grant  shall  and  may  be  made  either  to  the  church-  dther  to 
wardens  of  the  parish  in  which  such  land  shall  be  situate,  and  £S!|^^ 
their  successors  for  ever,  according  to  the  directions  of  the  ^commSi-^ 
said  act  of  the  thirty- third  year  of  King  George  the  Second,,  sianen  under 
or  to  the  commissioners  for  general  controul  and  correspond-  33^  '  °'  ^'  ^ 
ence  appointed  under  the  said  recited  act  of  the  first  and 
second  years  of  his  present  Majesty's  reign,  and  their  heirs 
and  successors,  as  Uie  Lord  Lieutenant,  or  other  Chief  Go- 
vernor or  Governors  of  Ireland,  with  the  advice  of  his  Ma- 
jes^'s  Privy  Council  in  Ireland,  shall  order  and  direct;  and 
such  grant  shall  be  good  and  effectual  against  such  Arch- 
bishop, Bishop,  Dean,  Dean  and  Chapter,  Archdeacon,  Dig- 
nitary, or  Prebendary,  and  his  and  their  successor  and  suc- 
cessors, and  the  churchwardens  of  such  parish  and  their  suc- 
cessors for  ever,  or  such  commissioners  as  aforesaid,  and  their 
heirs  and  successors,  shall  be  and  are  hereby  empowered  and 
made  capable  of  receiving  and  enjoying  the  benefit  of  any  such 
grant  for  the  purpose  aforesaid,  in  like  manner  as  by  the  said 
acts  or  either  of  them  is  provided  with  respect  to  any  land 
granted  for  the  site  of  a  church  and  churchyard  or  lunatic 
asylum  respectively. 


11  Geo.  4  &  1  Will.  4,  c.  22.— 29th  May,  1830. 

An  Act  for  appropriating  the  Richmond  Lunatic  Asylum  in  11  g«>.  4  ac  1 
Dublin  to  the  Purposes  of  a  District  Lunatic  Asylum,  ^"^  ^'  ^'  "* 
amended  by  1  Will.  4,  c.  13— 11th  March,  1831. 
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MADHOUSES  IN  SCOTLAND. 

5S  Geo.  d,  c.  69^-*7th  June»  1615. 

MG.3,fce»  An  Act  to  regulate  Madhouses  in  Scotland. 

WHEREAS  it  is  expedient  that  proviaion  Aould  be  made 
for  the  proper  reception  and  the  due  care  and  confinement  of 
furious  and  fatuous  persons  and  lunatics,  in  that  part' of  the 
United  Kingdom  called  Scotland:  May  it  therefore  please 
yonrMijesty,  that  it  may  be  enacted;  and  be  it  enacted  by 
the  King's  most  excellent  Maiesty,  ^  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal,  and  Commona, 
in  this  present  Pariiament  assembled,  and  by  the  authority  of 
sheriA  to  the  same.  That  from  and  after  the  passing  of  this  act  it  shall 
■*"*****"*■  and  may  be  lawful  for  the  sheriffs  and  Stewarts  depute  and 
substitute,  of  every  county  and  stewartry  in  that  part  of  the 
United  Kingdom  called  Scotland,  and  they  are  hereby  em- 
powered to  grant  licences  in  the  manner  directed  by  this  act, 
for  the  reception  and  the  care  and  confinement  of  furious  and 
fatuous  persons  and  lunatics,  within  their  respective  counties 
and  stewaptries. 

Nopanoa  to  H.  And  be  it  furdier  enacted,  That  from  a^d  aftcfr  the  ex- 
hoSe\ri£>ttt  piration  of  one  calendar  month  after  the  passing  of  this  iM:t  k 
auoenoe.  ^y^^  ^^  |^  lawful  for  ftfty  person  or  persons  to  kee|>  a  hoaae 
ibr  the  reception  and  ^e  care  or  connnenient  of  farioua  and 
fiituous  persons  and  lunatics,  within  any  port  of  Scotland,  or 
to  detain  any  such  persons  therein,  without  a  licence  ibr  that 
^pnrpoae  granted  and  received  in  the  foamier  directed  by  tUs 
act;  in  which  shall  be  specified  the  name,  de8tription»  and 
age,  of  every  such  farious  or  &tuous  person  or  lunatic;  and 
if  any  person  or  persons  shall  keep  a  hou*  fer  die  reception 
and  care  or  confinement  of  furious  or  fiitiious  persona  or  Is- 
natics,  without  such  licence,  or  shall,  uponany  pretence  wha^ 
ever,  conceal,  harbour,  entertain,  or  confine,  in  any  house 
or  place  kept  for  the  confinement  of  furious  or  fatuous  per- 
sons or  lunatics,  in  any  part  of  the  United  Kingdom  called 
Scotland,  any  furious  or  fatuous  person  or  persons,  or  lunatic 
or  luoiatics,  or  nny  person  or  |>er8onB  as  siieh,  Without  having 
a  licence  as  required  by  this  act,  every  such  person  shall,  (n 
'^^ry  silch  office,  ^feit  the  ihiiii  ^  two  iHmdred  pounds, 
and  the  expenses  attending  the  recOvti^  of  the  stane. 

Lictpcwtobt  III.  And  be  it  enacted.  That  every  such  licence  shall  be 
mfnteto^  made  out  by  the  sheriff  or  Stewart  derk  of  the  county  or 
i^VAidforUw  gie^artry  wherein  the  same  is  granted,  and  the  same  shall  be 
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renewed  every  year;  and  for  the  first  and  every  aanual  licence  HQ.s,e.m, 
there  shall  be  paid  at  the  rate  of  two  guioeaa  for  every  furi-  **°^^  . 
OU8  or  fatuoui  person  or  lunatic  specified  therein;  and  all  !£•  uunin. 
monies  received  bv  any  sheriff  or  Stewart  clerk  for  such  li- 
cences shall  be  paid  by  him,  after  deducting  the  sum  of  two 
shillings  and  sixpence,  as  his  fee  for  making  out  such  licence, 
and  form  part  of  the  rogue  money  in  such  county  or  stewar^ 
try ;  from  which  fund  aU  the  expenses  required  to  be  disburs- 
ed in  the  execution  of  this  act  shall  be  paid  and  defrayed,  up- 
on the  order  of  the  sheriff  or  Stewart  depute  of  the  county  or 
stewartry;  and  if  any  sheriff  or  Stewart  clerk  shall  neglect  or 
delay  so  to  pay  to  the  coUector  of  the  rogue  money  all  monies 
received  by  him  for  such  license,  subject  to  such  deduction, 
for  the  space  of  ten  days  after  the  same  shall  have  been  re- 
ceived by  him,  every  such  sheriff  or  Stewart  clerk  shall,  for 
every  such  neglect  or  delay,  forfeit  the  sum  of  five  pounds, 
and  the  expense  of  recovering  the  same. 

IV.  And  be  it  enacted,  That  within  one  calendar  month  after  ^J^^^  ^ 
thepassing  of  this  act,  and  thereafter  annually,  the  Royal  G>llege 

of  rhysiciansin  Edinburgh  shall  elect  four  of  their  ordinary  re- 
sident fellows  as  inspectors  of  madhouses ;  and  that  the  facul- 
ty of  physicians  and  surgeons  in  Glasgow  shall  in  like  manner 
within  one  calendar  month  after  the  passing  of  this  act,  and 
thereafter  annually,  elect  four  of  their  ordinary  resident  mem- 
bers as  inspectors  of  madhouses. 

V.  And  be  it  enacted.  That  witliin  two  calendar  months  To  iittpcct 
after  the  passing  of  this  act  the  sheriff  depute  or  substitute  of  "^^<~*^ 
Edinburgh  or  Mid  Lothian  shall  employ  any  of  the  said  four 
fellows  of  the  Royal  Collie  of  Physicians  of  Edinburgh  to 
inspect  every  house  which  shall  be  then  kept  for  the  reception, 

care,  and  confinement  of  furious  or  fatuous  persons  or  luna- 
tics within  tlie  city  of  Edinburgh  or  county  of  Mid  Lothian, 
and  the  sheriff  depute  or  substitute  of  Lanarkshire  shall  em- 
ploy any  of  the  said  four  members  of  the  said  faculty  of  phy- 
sicians and  surgeons  of  Glasgow  to  inspect  every  such  house 
in  Lanarkshire ;  and  the  sheriff  or  Stewart  depute  or  substi- 
tutes in  every  other  county  or  stewartry  in  Scotland,  where 
any  house  shall  be  kept  for  the  reception,  care,  and  confine- 
ment of  furious  or  fiituous  persons  or  lunatics,  shall  employ 
ibr  the  said  inspection,  physicians  qualified  to  make  such  in- 
spection, unless  where  local  or  other  circumstances  shall  ren- 
der it  inexpedient  to  employ  such  physicians,  in  which  case 
they  shall  employ  either  members  of  the  Royal  College  of 
Physicians  of  London,  or  of  the  Royal  College  of  Physicians 
of  Edinburgh  or  of  the  Royal  College  of  Surgeons  of  Edinburgh, 
or  medical  men  having  a  diploma  from  the  Royal  College  of 
Surgeons  of  Edinburgh  or  from  the  Royal  College  of  Sur- 
geons of  London,  or  from  the  faculty  of  physicians  and  sur- 
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Ma8,fcfl>.  geons  in  Glasgow,  or  who  have  acquired  a  right  to  practiie 
from  havmg  served  in  the  army  or  navy. 

othermedicai  VI.  Provided  always,  and  be  it  enacted,  That  it  shall  be 
JSJtoyeS^  lawful  for  any  sheriff  or  Stewart  depute  or  substitute  (where, 
from  their  distance  from  the  place  of  inspection  or  other  cir- 
cumstances, medical  persons  of  the  above  description  cannot 
be  easily  procured)  to  employ  any  medical  person  or  persons 
of  character  to  make  such  or  any  inspection  hereinafter  di- 
rected by  this  act;  and  to  pay  to  every  medical  person  em- 
ployed by  them  in  the  execution  of  this  act  such  sum  of  mo- 
ney or  reasonable  allowance  for  his  attendance  and  trouble,  as 
to  such  sheriff  depute  or  Stewart  depute  shall  seem  adequate; 
subject  to  the  control  and  direction  of  the  commissioners  of 
supply  of  such  county  or  stewartry. 

sheriA  toM-      VIL  And  be  it  enacted.  That  the  said  sheriffs  and  Stewarts 
^^^^J[^    depute  or  substitutes  shall  order  and  direct  every  matter  and 
j«  h^TOTCT-  thing  to  be  done  which  may  be  necessary,  for  the  purpose  of 
^  ascertaining  whether  any  person  or  persons  confined  in  such 

houses  ought  to  be  confined  therein  as  a  furious  or  a  fatuous 
person  or  persons  or  lunatic  or  lunatics,  and  to  make  such  or- 
der for  their  care  or  confinement,  or  for  their  being  set  at  li- 
berty, as  the  circumstances  of  the  case  may  seem  to  require. 

shcriffto  VIII.  And  be  it  enacted,  That  from  and  afler  the  passing 

dfffarnxep-  of  this  act  uo  persou  or  persons  shall  be  received  into  any 
tiMiofiuiia-  house  kept  for  the  reception  and  the  care  or  confinement  of 
furious  or  fatuous  persons  or  lunatics,  in  that  part  of  the 
United  Kingdom  cahed  Scotland,  without  an  order  made  by 
the  sheriff  or  Stewart  depute  or  substitute  of  the  county 
or  stewarty  where  such  house  shaD  be,  who  shall  forthwith 
satisfy  himself  as  to  the  propriety  of  granting  such  an  order, 
\yf  the  certificate  or  report  of  medical  persons,  and  otherwise, 
as  the  circumstances  of  the  case  may  seem  to  require;  pur- 
suant to  which  order  a  licence  shall  be  granted  in  the  manner 
directed  by  this  act,  for  which  a  fee  of  two  guineas  shall  be 
paid  for  every  person  specified  therein,  to  be  accounted  for 
and  paid  into  the  rogue  money  of  such  county,  by  the  sheriff 
or  Stewart  clerk,  after  deducting  the  sum  of  two  shillings  and 
sixpence,  as  his  fee  for  making  out  such  licence;  and  every 
furious  or  fatuous  person  or  lunatic,  for  the  reception  of  whom 
such  order  shall  have  been  made,  shall  be  specified  and  de- 
scribed in  the  next  annual  licence  granted  to  the  person  or 
persons  by  whom  he  shall  have  been  so  received  to  be  taken 
care  of  and  confined  as  a  furious  or  fatuous  person  or  lunatic; 
and  if  any  person  or  persons  shall  receive  any  furious  and  fa- 
tuous person  or  lunatic,  to  be  taken  care  of  or  confined  in  any 
such  house  kept  for  the  reception  and  the  care  and  confine- 
ment of  such  persons,  without  such  order  and  licence,  every 
such  person  or  persons  so  offending  shall  for  every  such'  of- 
fence forfeit  the  sum  of  two  hundred  pounds,  and  the  expen- 
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ses  attending  the  recovery  thereof:  And  if  any  medical  per*  «o.a,fea9i 
son  shall  sign  or  give  any  such  certificate  or  report,  without 
having  carefully  visited  and  examined  the  person  to  whom  it 
relates,  and  without  having  endeavoured  to  ascertain  in  a  pro- 
per manner,  by  such  examination  and  otherwise,  that  such 
person  is  a  furious  or  fatuous  person  or  lunatic,  and  proper 
to  be  confined  in  a  house  for  the  reception  of  such  persons, 
every  such  medical  person  shall  forfeit  and  pay  for  such  of- 
fence or  neglect  the  sum  of  fifty  pounds,  and  the  expenses  of 
recovering  the  same. 

IX.  And  be  it  enacted.  That  every  certificate  or  report,  upoo  a  report 
upon  which  a  sheriff  depute  or  substitute  shall  give  an  order  S^ncd  by  a 
for  the  confinement  of  any  person  in  a  house  kept  for  the  re-  J^J^f^''^ 
ception,  care,  and  confinement  of  furious  or  fatuous  persons 

or  lunatics,  shall  be  signed  by  a  medical  man,  who  is  either  a 
physician,  or  has  a  diploma  from  the  Royal  College  of  Sur- 
geons in  Edinburgh  or  of  London,  or  from  the  fiiculty  of 
physicians  and  surgeons  of  Glasgow,  or  who  has  acquired  a 
right  to  practise  from  having  served  in  the  army  or  navy,  ex- 
cept in  those  cases  where  no  medical  man  of  the  above  de» 
scription  can  be  conveniently  applied  to,  in  which  event  such 
certificate  may  be  signed  by  any  medical  practitioner  of  cha- 
racter whom  such  sheriff  or  Stewart  depute  or  substitute  may 
think  proper  to  employ. 

X.  Provided  nevertheless^  and  be  it  enacted.  That  it  shall  sherurmay 
and  may  be  lawful  for  any  such  sheriff  or  Stewart  depute  or  S£.^'*'^ 
substitute  to  make  such  order,  or  to  give  such  directions,  as 

the  circumstances  of  the  case  may  seem  to  require,  for  the 
care  and  confinement  of  any  furious  or  fatuous  person  or  lu- 
natic, in  the  mean  time,  until  he  shall  be  satisfied  that  he 
ought  to  grant  an  order  for  the  reception  and  the  care  and 
confinement  of  any  such  person  in  any  house  kept  for  the  re- 
ception and  care  and  confinement  of  furious  or  fatuous  persons 
or  lunatics,  in  the  manner  hereby  directed,  not  exceeding  a 
period  of  fourteen  days. 

XL  And  be  it  enacted,  That  every  house  kept  for  the  re-  Madhoumto 
ception  and  care  or  confinement  of  furious  or  fatuous  persons  ^uxTySu. 
or  lunatics  in  Scotland,  shall  be  inspected  at  least  two  several 
times  in  the  year,  once  by  the  sheriff  or  Stewart  depute  or  sub- 
stitute, and  once  by  the  sheriff  or  Stewart  depute  in  person, 
of  the  county  or  stewartry  wherein  the  same  shall  be  situated, 
and  such  of  the  medical  inspectors  above  described,  and,  fail- 
ing them,  such  medical  person  or  persons  as  he  shall  think 
proper  to  direct  to  accompany  him,  on  such  day  or  days  as 
he  shall  think  proper  from  time  to  time  to  appoint  for  that 
purpose;  and  it  shall  and  may  moreover  be  lawful  for  such 
sheriff  or  Stewart  himself  to  inspect,  or  to  order  such  inspec- 
tion to  be  made,  as  oflen  as  he  may  think  proper. 
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XII.  And  be  it  further  enacted,  That  it  shall  be  lawfbl  to 
any  of  the  said  inspectors  appointed  by  the  Royal  College  of 
Physicians  in  Edinburgh,  at  any  time  with  concurrence  of  the 
sheriff  depute  of  Mid  Lothian,  and  to  any  of  the  said  inspec- 
tors appointed  by  the  faculty  of  physicians  and  surgeons  of 
Glasgow,  with  concurrence  of  the  sheriff  depute  of  Lanark- 
shire, to  inspect  any  of  such  houses  for  the  reception,  care, 
and  confinement,  of  furious  or  fatuous  persons  or  lunatics 
within  the  respective  districts  of  the  said  sherifib,  and  to  re« 
port  to  the  said  sheriff  deputes:  Provided  always,  that  for 
such  inspections  no  sum  of  money  shall  be  paid,  and  no  al* 
lowance  given  for  attendance  and  trouble. 

XIII.  And  be  it  enacted,  That  if,  upon  any  inspection  made 
as  directed  by  this  act,  it  shall  appear  that  any  person  or  per- 
sons are  improperly  detained  in  any  such  house  as  aforesaid, 
it  shall  and  may  be  lawful  for  the  sheriff  or  Stewart  depute,  or 
Stewart  of  the  county  or  stewartry  where  such  improper  deten- 
tion shall  take  place,  to  set  such  person  or  persons  at  liberty, 
or  otherwise  to  do  in  the  premises  as  the  circumstances  of  the 
case  may  seem  to  require. 

XIV.  And  be  it  enacted.  That  it  shall  and  may  be  lawful 
for  any  sheriff  or  Stewart  depute  to  recall  any  licence  which 
naay  have  been  granted  pursuant  to  this  act,  if  it  shall  appear 
to  him  proper  so  to  do,  upon  a  report  to  that  effect  made  to 
him  by  any  two  of  the  inspectors  acting  under  the  authority 
of  this  act  as  aforesaid. 

XV.  And  be  it  enacted.  That  it  shall  and  may  be  lawful 
for  the  sheriff  and  Stewart  depute  of  every  county  or  stewartry 
in  Scotland,  from  time  to  time  to  make  such  rtdes  and  regu- 
lations as  such  sheriff  or  Stewart  may  think  proper,  for  the 
proper  management  of  houses  kept  for  the  reception  and  the 
care  or  confinement  of  furious  or  fatuous  persons  or  lunatics 
within  their  several  counties  or  stewartries,  which  nmy  tend 
to  the  due  preservation  of  the  health,  and  ensuring  the  proper 
treatment  of  the  persons  confined  therein,  and  to  enforce  the 
same  by  such  penalties  not  exceeding  the  sum  of  twenty 
pounds  for  each  offence,  as  such  sheriff  or  Stewart  depute  shall 
think  proper,  to  be  recovered  and  applied  as  any  penalty  or 
forfeiture  granted  by  this  act  may  be  recovered  and  applied; 
such  rules  and  regulations  being  always  first  duly  notified  in 
writing  to  the  person  or  persons  by  whom  any  such  hoose  or 
houses  may  be  kept. 

XVI.  Provided  always,  and  be  it  enacted.  That  before  any 
such  rules  and  regulations  shall  be  put  in  force  the  said  sheriff 
or  Stewart  depute  shall  transmit  a  copy  of  the  said  rules  and 
segulations  to  the  clerk  of  the  High  Court  of  Justiciary,  who 
shall  lay  the  same  before  the  Lords  Commissioners  of  Jus- 
ticiairy  for  their  consideration,  and  such  Lords  Commissioners 
of  Justiciary  shall  forthwith  signify  to  the  said  sheriff  or  stew- 
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art  ^tHii«  what  ihaU  upptar  to  tkem  t)i^?eupoD,  and  upon  Mo.3,c<a 
Img  apmTad  of  by  the  aaid  Lpr49  CcvamiMioiiera  of  /u«- 
tioiary»  m  «uch  riiles  aad  reguUtioy^  adall  racai?9  fiS^t  in  the 
maooer  ip  which  they  thai)  have  been  fioaUy  settled  punuant 
to  auob  eomniuiiicatioA  thereof  ao  made  to  the  paid  I^prda 
ComiaiaaionerQ  pf  Juaticiary»  whQ  shall  cauie  the  same  to  be 
imerted  in  the  recorda  of  tuch  court. 

XVII.  Provided  always,  and  be  it  enacted,  That  nothing  in  Actnot  to«. 
this  act  contained  shall  extend  or  be  construed  to  extend  to  S^J^^Jub'; 
any  of  the  public  hospitals,  or  public  lunatic  asylums  in  Scot- 
land, llirther  than  to  authorise  the  said  sherifik  or  Stewarts  to 

visit  and  inspect  the  same,  or  to  c^er  such  inspection  as 
aforesaid. 

XVIII.  Provided  also,  and  be  it  enacted.  That  nothing  in  nor  to  when 
this  act  contained  shall  extend  or  be  construed  to  extend  to  £Vm^' 
any  house  where  only  one  furious  or  fatuous  person  or  luna-  ^^''^ 

tic  is  confined,  unleu  such  person  shall  be  confined  in  such 
house  ibr  gain  or  reward. 

XIX.  And  be  it  enacted,  That  it  shall  and  may  be  lawful  PRxurator 
for  the  procurator  fiscal  of  every  county  or  stewartry  where  fol^&'Sct 
any  house  for  the  reception  and  the  care  or  confinement  of^^jJSS^ 
ftirious  or  fatuous  persons  or  lunatics  is  situated,  and  he  is 
hereby  required  to  enforce  the  due  execution  of  this  act,  and 

to  sue  for  and  recover  all  penalties  or  forfeitures  granted  by 
this  act,  by  action  or  complaint  before  the  Court  of  Session,  or 
the  sheriff  or  Stewart's  court:  Provided  always,  that  such  ac- 
tion or  complaint  shall  be  brought  within  twelve  calendar 
months  after  the  offence  shall  have  been  committed,  or  the 
penalty  incurred. 

XX.  And  be  it  enacted.  That  all  penalties  recovered  by  AppUcaOon 
virtue  of  this  act  shall  be  paid  into  and  form  part  of  the  rogue  ml^S!$i!tai 
money  of  the  county  or  stewartry  by  whose  procurator  fiscal  JSiieifexe. 
the  same  shall  have  been  recovered;  and  all  the  expenses  in-  cuUi^theKC. 
curred  in  carrying  this  act  into  execution  shall  be  paid  out  of 

such  rogue  money. 

XXI.  And  be  it  enacted,  That  the  sheriff  or  Stewart  de-  shenir  to 
pute  or  substitute  of  every  county  or  stewartrv  in  Scotland,  ^^SSu  u»*^' 
where  any  house  is  kept  for  the  reception  and  the  care  or  con-  ^^7i||f^:. 
finement  of  furioifs  or  fatuous  persons  or  lunatics,  shall  lay 

before  or  cause  to  be  transmitted,  an  accoimt  of  all  expenses 
incurred  by  his  direptions  in  carrying  this  act  into  execution, 
af»d  of  all  monies  received  by  the  sheriff  or  Stewart  clerk  of 
hif  county  or  stewartry,  for  anv  licence  or  licences  granted  in 
piursi^ee  of  this  act,  and  of  ^ll  monies  recovered  by  the  pro- 
c^rator  fiscal  of  his  county  or  stewartry,  by  virtue  of  this  act, 
tp  the  Commissioners  of  Supply  of  his  county  or  stewartry, 
on  the  day  on  which  they  assemble  in  every  year  for  the  as- 
sessment of  the  land  tax. 
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MG.8,c.fl9.  XXlI.  And  be  it  enacted,  That  the  sheriff  or  Stewart  depute 
sherurto  OT  Substitute  of  every  county  or  stewartry  in  Scotland^  where 
^Sl^l^^*^'  any  hou^e  is  kept  for  the  reception  and  the  care  or  confinement 
^ySSm  ^^  furious  or  £ituous  persons  or  lunatics,  shall  at  the  same  time 
and  toCouru  transmit  a  copy  of  such  account,  with  a  report  of  all  that  shall 
lutidary.  y^^^^  y^^^  ^^^^  ^^  ^^^  Under  his  direction  in  the  execution  of 

this  act,  containing  a  statement  of  the  number  of  houses  kept 
in  their  respective  counties  or  stewartries,  for  the  reception 
and  the  care  or  confinement  of  furious  or  fatuous  persona  or 
lunatics,  and  the  names,  number,  and  description  of  persons 
confined  therein,  to  the  president  of  the  Royal  CoU^e  of 
Physicians  in  Edinburgh,  and  also  to  the  clerk  of  the  High 
Court  of  Justiciary  at  Edinburgh,  who  shall  cause  such  ac* 
count  and  report  to  be  inserted  in  the  records  of  such  court. 

Powennmnt-      XXIII,  And  be  it  enacted.  That  the  powers  and  authori- 
tobe^wiUiout  ^^^  granted  by  this  act  to  sheriffs  and  Stewarts  depute  and 
pr^udiceto    their  substitutes  shall  be  without  prejudice  and  in  addition  to 
Sby^w^^'  all  powers  and  authorities  now  competent  to  them  bylaw;  all 
which  powers  and  authorities  shall  and  may  be  exercised  in 
the  execution  of  this  act,  as  well  as  the  powers  and  authori- 
ties hereby  granted. 

PubUcact  XXIV.  And  be  it  enacted.  That  this  act  shall  be  deemed 
and  taken  to  be  a  public  act;  and  shall  be  judicially  taken  no- 
tice of  as  such,  by  all  judges,  justices,  and  others,  without 
being  specially  pleaded. 


9  Geo.  4,  c.  d4. — ^27th  June,  1829. 

9  Geo.  4,  c  34.  Jn  Act  foT  altering  and  amending  an  Act  passed  in  the 
Fifty-fifth  Year  of  the  Reign  of  his  late  Majesty f  intituled 
An  Act  to  regulate  Madhouses  in  Scotland. 

WHEREAS  an  act  was  passed  in  the  fifty-fifUi  year  of 
the  reign  of  his  late  majesty  King  George  the  third,  inti- 
A6  G.  3,  c  «Sk  tuled  An  Act  to  regulate  Madhouses  in  Scotland,  which  re- 
quires to  be  altered  and  amended  in  some  respects;    be  it 
therefore  enacted  by  the  King's  most  excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  parliament  assem- 
what  rams    bled,  and  by  the  authority  of  the  same.  That  for  and  in  re- 
foru^ice!^  apect  of  any  licence  to  be  granted  by  any  sheriff)  for  the  care 
mated  for    and  confinement  of  any  factious  f  or  furious  person,  or  lunatic, 
*^*^^     within  his  county,  in  the  manner  directed  by  the  said  recited 
act,  there  shall  be  paid  only  ten  shillings  and  sixpence  for 
every  person  confined,  in  place  of  two  guineas,  as  required  by 
the  said  recited  act,  to  be  accounted  for  in  the  manner  there* 
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by  directed*.  ProTid64  always,  that  for  do  licence  to  be  9o9QtQ,4,cM. 
granted  shall  there  be  paid  less  than  the  sum  of  two  guineas. 

II.  And  be  it  enacted,  That  a  book  shall  be  kept*in  every  booIu  to  tw 
house  so  licensed,  in  which  shall  be  inserted  the  name  and  {gjlfjl^ 
date  of  admission  of  every  insane  person  into  such  house,  and  time  of  ad- 
also  the  death  or  discharge  of  every  such  person,  specifying  S^StehiuS^ 
the  state  of  mind  in  which  such  person  was  at  the  date  of  such  Jj^^l""*'^' 
death  or  discharge,  and  the  cause  of  his  or  her  death. 

III.  And  be  it  enacted.  That  whenever  any  coercion,  se*  whoever  co- 
verity,  or  restraint,  beyond  that  of  solitary  confinement,  shall  ^^^^ 
be  used  towards  any  person  confined  in  such  house,  an  entry  J^SJjiS? 
shall  be  made  in  the  foresaid  book  on  the  same  day  on  which  flnedTan  en- 
such  coercion,  severity,  or  restraint  shall  be  first  used,  set-  be  mede  in 
ting  forth  the  nature  of  such  coercion,  severity,  or  restraint,  •"***  *^*** 
together  with  the  special  cause  thereof;  and  it  is  further  pro- 
vided, that  the  keeper  of  such  house  shall  make  or  cause 

to  be  made  an  entry  in  said  book  on  each  succeeding  day 
during  which  such  coercion,  severity,  or  restraint  may  be 
continued,  shewing  the  progress  of  the  disorder,  and  how  far 
such  coercion,  severity,  or  restraint  has  been  increased,  di- 
minished, continued,  or  put  an  end  to,'  as  also  the  reasons  for 
the  continuance  or  change  of  such  treatment. 

IV.  And  be  it  enacted.  That  such  book  or  books  shall  be  Books  to  be 
produced  to  the  inspectors  authorized  to  visit  and  inBpect^^Sv«tSnT 
such  houses,  which  inspectors  are  hereby  required  to  mark  jJif^bJ* 
thereon  the  date  of  such  inspection,  together  with  any  obser-  deteof  their 
vations  which  they  may  deem  material  as  to  the  state  of  such  Jj?*^*"* 
house,  or  of  all  or  any  of  the  persons  therein  confined;  and 

any  keeper  of  such  house  who  shall  neglect  to  keep  the  books 
hereby  ordered,  or  to  make  therein  any  of  the  entries  hereby 
ordered,  at  the  times  and  in  the  terms  hereby  prescribed,  or 
who  shall  refuse  or  neglect  to  produce  such  books  when  duly 
required,  shall  forfeit  tne  sum  of  five  pounds  for  each  offence, 
to  be  recovered  in  the  same  manner  as  penalties  may  be  re- 
covered under  the  said  recited  act. 

V.  And  be  it  enacted,  That  no  insane  person  shall  be  re-  no  iiMuie 
ceived  into  any  public  hospital  or  public  lunatic  asylum  without  MSredfoto 
a  warrant  from  the  sheriff,  such  as  is  required  by  the  said  re-  fj^^*^ 
cited  act  in  the  case  of  a  private  madhouse;  and  the  said  wanantftom 
sheriff  is  hereby  required  to  inspect  such  hospitals  and  asy-  ^o'Suo'' 
lums  in  the  same  way  as  private  madhouses;  and  he  is  further  {Jjgg^^*"*- 
authorized  to  order  any  person  to  be  discharged  from  such 
hospital  or  asylum,  who,  afler  due  inquiry  and  medical  in- 
spection, shall  be  considered  by  him  as  improperly  detained 
therein. 

VI.  And  be  it  further  enacted.  That  in  every  house  of  re-  Hoawtofre. 
ception  for  two  or  more  insane  persons  there  shall,  if  it  con-  ^{^(^  ^ 
tain  one  hundred  patients,  be  a  resident  physician  or  sur-  hmUcsi 


vqtQ>4,fra4.iwop;  and  every  tuoh  houie  qonleiiiiiig  lew  tb$n  one  bun* 
arfld  putienttf  (in  eeae  sueh  bomie  »beU  dqI  b^  kepi  by  n  phy- 
iicien  or  surgeon)^  shall  be  visite4  twice  in  every  week  ^j  a 
physician  or  surgeon ;  and  such  resident  attendant  or  yislting 
physician  or  surgeon  is  hereby  respectively  required  to  repprt 
to  the  keeper  the  condition  of  the  house,  and  state  of  health 
of  the  patients,  and  shall  once  in  every  week  enter  and  sign 
the  same  in  a  register,  according  to  the  forip  in  the  schedule 
hereunto  annexed ;  and  such  register  shall  by  the  keeper  of 
such  house  be  regularly  laid  before  the  inspectors  appointed 
by  this  and  the  before-recited  act,  who  are  hereby  required 
to  sign  the  same  in  testimony  of  its  production. 

Minktew«n»  VII.  Pfovided  always,  aod  be  it  further  enacted,  That  the 
RAtiiP  established  minister  of  the  parish  wherein  any  house  for  the 
lESfL!2£i?  reception  of  insane  persons  is  situate,  with  the  consent  \\x 
wntmg  of  the  shenn,  shall  have  liberty  to  visit  all  such 
houses  at  any  hour  between  eight  in  the  morning  and  eight 
in  the  evening;  but  notwithstanding  such  written  ^nsent  as 
aforesaid,  the  keeper  of  any  such  bouse  may  refuse  such 
minister  access  to  any  patient,  if  he  shall  think  such  visit  pre- 
judicial to  the  due  care  or  recovery  of  the  patient,  provided 
such  refusal,  and  the  grounds  thereof,  shaU  be  duly  entered 
in  the  register,  and  reported  by  such  keeper  to  the  inspectors 
at  their  ften  next  ensuing  visitation. 

funuiMiooi  VIII.  And  be  it  further  enacted,  That  no  person  shall  re- 
wi^wSm*  ^'^®  ^^^  ^^^  exclusive  care  and  maintenance,  except  he  be  a 
^Mgjwt  relative,  any  one  ipsane  person,  without  first  having  an  order 
SmSI  ^^^'^  and  certificate  signed  by  two  physicians  or  sur£[eons  in  terms 
similar  to  that  which  is  required  on  the  admission  of  any  in- 
sane person  into  a  license4  house;  and  that  every  such  person 
so  having  received  into  his  charge  any  insane  person  as  afore- 
said shall,  within  five  davs  thereof,  transmit  to  the  sheriff  of 
the  county  a  copy  of  such  certificate,  and  shall  also  state  the 
parish  wherein  such  house  shall  be  situate,  and  the  name  of 
the  occupier  thereof;  and  such  order  and  return  may  be 
sealed,  and  indorsed  "Private  return;**  and  also  on  the  first 
day  of  January,  or  within  seven  days  thereof,  in  every  year, 
every  such  person  shall  also  transinit  to  such  sheriff  a  cer- 
tificate signed  by  twp  physicians  or  surgeons,  describinff  the 
then  actual  state  of  such  insane  person;  and  in  case  of  the 
death  or  removal  of  such  insane  person,  he  shall  fbrdiwith 
notify  the  same  to  such  sheriff;  all  which  said  certificates  and 
notifications  shall  be  duly  preserved;  and  the  said  dieriff 
shall  make  or  cause  to  be  made  therefrom  a  separate  regis- 
ter, containing  the  true  Christian  and  surname  of^  each  insane 
^  person  so  confined,  together  with  the  place  of  confinement; 
which  register  shall  be  open  to  the  inspection  oi  his  Ma- 
jesty's principal  Secretary  of  Stale  for  the  Home  Depart- 
ment, or  the  Lord  President  of  tlie  Court  of  Session,  or  the 
Lord  Justice  Clerk,  or  to  such  other  persons  as  shall  be  au- 
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tboraed  to  inspect  the  same,  by  an  order  under  their  respec-  9Qeo.4,e,ai, 
tive  hands ;  and  any  person  receiving  into  his  care  any  person 
contrary  to  this  enactmenty  shall  incur  a  penalty  of  fifty 
pounds,  to  be  recovered  in  the  manner  before  specified. 

IX.  Provided  always,  and  be  it  further  enacted,  That  it  secntwyor 
shall  and  may  be  lawful  for  his  Majesty's  said  principal  t^tomm' 
Secretary  of  State,  in  all  cases  in  which  any  such  patient  ^f'^^'^'^' 
shall  have  been  discharged  cured,  upon  his  or  her  application,  i^sMcr. 
verified,  as  to  the  identity  of  person  and  other  fkcts,  to  the 
satisfaction  of  such  Secretary  ^of  State,  to  direct  that  the 

name  of  such  patient  shall  be  wholly  erased  from  the  said 
register. 

X.  And  be  it  enacted,  That  it  shall  and  may  be  lawful  for  juftkwmay 
the  justices  of  the  peace  of  every  county  in  Scotland  to  name  S^t  ^^ 
and  appoint,  at  a  court  of  quarter  sessions  to  be  held  annu-  ^^^.u^^ 
ally  OQ  the  same  day  on  which  the  Michaelmas  meeting  of 
freeholders  takes  place,  if  they  shall  think  fit  so  to  do,  any 

three  of  their  number  to  visit  and  inspect  any  private  mad- 
houses or  asylums  for  the  custody  of  lunatics  situated  in  such 
county;  and  such  three  justices  so  appointed,  or  any  two  of 
them,  shall  have  power  to  visit  and  mspect  any  such  mad- 
houses or  public  hospitals  or  asylums  in  their  county  accord- 
ingly, and  to  report  annually  there  anent  to  the  justices  met 
in  quarter  sessions  as  aforesaid. 

XI.  And  be  it  enacted.  That  this  act  shall  be  deemed  and  TUsMtMid 
taken  to  be  a  part  of  the  said  recited  act ;  and  this  act  and  SbTan^^ 
the  said  recited  act  shall  be  construed  together,  in  giving  ^gy'  ^<^«*- 
effect  to  the  said  redted  act  and  this  act. 


SCHEDULE. 

Webkly  Rbgistze  to  be  kept  in  each  house  and  to  be  laid  before  the 

Inspectors. 


NumlMrof 
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In  Clin  of  xoitnint  die  neetmltj  to  be  certified  by  the  phyikian>  saigeon,  or  apothecary. 
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Z^Z  WiU.  4,  c.  107.— 11th  August,  1832. 

9&  3  Win.  i.  An  Act  for  regulating  for  Three  Years,  and  from  thence  until 
— ^^- —      the  End  of  the  then  next  Session  of  ParUamenty  the  Care  and 
Treatment  of  Insane  Persons  in  England* 

WHEREAS  an  act  was  made  in  the  ninth  year  of  the 
9aeo.4,c4i.  reign  of  his  late  Majesty  King  George  the  Fourth,  intituled 
An  Act  to  regulate  the  care  and  treatment  of  insane  persons 
in  England,  and  which  act  was  amended  by  another  act 
made  in  the  tenth  year  of  the  reign  of  his  said  late  Majesty, 
ioo.4,c.  i&  intituled  An  act  to  explain,  amend,  and  alter  the  act  of  the 
ninth  year  of  the  reign  of  his  present  Majesty,  for  regulaimg 
the  care  and  treatment  of  insane  persons  in  England:  And 
whereas  it  is  expedient  that  the  provisions  of  the  said  acts 
should  be  amended  and  consolidated,  for  the  more  efiectually 
carrying  into  execution  the  purposes  thereof:  Be  it  therefore 
enacted  by  the  King's  most  excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by 
Redtj^Acu    the  authority  of  the  same,  That  from  and  after  the  passing  of 
^SSZag  m-  ^  this  act,  the  said  recited  acts  of  the  ninth  and  tenth  years  of 
ralSlftk^u&£  the  reign  of  his  late  Majesty  King  George  the  Fourth  shall  be 
^bman      and  the  same  are  hereby  repealed :  Provided  always,  that  until 
the  appointment  of  commissioners  and  visitors,  and  their  re- 
spective clerks,  under  the  provisions  of  this  act,  the  authority 
of  the  commissioners  and  visitors,  and  of  their  respective 
clerks,  appointed  under  the  said  recited  acts,  shall  continue 
as  if  given  by  this  act;  and  that  all  matters  and  things  at  any 
time  done  or  directed  to  be  done  by  them  respectively  under 
the  said  recited  acts  or  this  act  shall  be  and  remain  as  good, 
valid,  and  effectual,  to  all  intents  and  purposes,  as  if  the  said 
recited  acts  had  not  been  repealed,  and  as  if  such  commis- 
sioners  and  visitors  and  clerks  had  been  appointed  under  this 
act,  except  so  far  as  specially  altered  by  this  act  as  to  the 
visitation  of  single  patients. 

inttfprete-  IL  And  inasmuch  as,  in  order  to  avoid  unnecessary  repe- 
^l^^SSi^  tition,  and  to  remove  doubts  as  to  the  meaning  of  certain 
in  ibhMcL  words  in  this  act,  be  it  enacted.  That  the  word  "  county**  shall 
be  deemed  to  include  any  county,  riding,  division  of  the 
county  of  Lincoln,  liberty,  county  of  a  city,  county  of  a  town, 
city,  cinque  port,  or  town  corporate;  that  the  word  '*  parish" 
shall  be  deemed  to  include  any  township,  hamlet,  vill,  tithing, 
extra-parochial  place,  or  place  maintaining  its  own  poor;  that 
the  words  **  county  rate"  shall  be  deemed  to  include  any  funds 
assessed  upon  or  raised  in  or  belonging  to  any  county,  riding, 
division  of  the  county  of  Lincoln,  liberty,  county  of  a  city. 
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county  of  a  town,  cinqae  port,  or  town  corporate,  in  the  na-  >  ^  ^  ^J^  ^ 

ture  of  county  rates,  and  applicable  to  the  purposes  to  which ^— 

county  rates  are  applicable;  that  the  word  *'  visitor"  shall  be 
deemed  to  include  dl  justices,  physicians,  surgeons,  or  apo- 
thecaries appointed  at  a  general  or  adjourned  quarter  sessions 
to  visit  houses  of  reception  for  two  or  more  insane  persons; 
that  the  words  "  insane  persons"  shall  be  deemed  and  con* 
strued  to  extend  to  all  persons  who  are  idiot,  lunatic,  or  of  un- 
sound mind ;  that  the  words  "  parish  pauper"  shall  be  deemed 
to  include  every  person  sent  to  and  maintained  at  any  house 
licensed  under  this  act,  wholly  or  in  part  at  the  expense  of 
any  parish ;  that  the  word  "  proprietor"  shall  be  deemed  to 
include  every  person  exercising  any  superintending  or  pro- 
prietary duties  in  any  house  licensed  under  this  act;  that  the 
words  '*  clerk  of  the  peace"  shall  be  deemed  to  include  any 
person  acting  as  such,  or  any  deputy  duly  appointed;  that 
the  word  *'  physician"  shall  be  deemed  to  include  any  fellow 
or  licentiate  of  the  Royal  College  of  Physicians  in  London; 
that  the  word  "  surgeon"  shall  be  deemed  to  include  any  mem- 
ber of  the  Royal  College  of  Surgeons  in  London;  and  that  the 
word  "  apothecary"  shall  be  deemed  to  include  any  person  au- 
thorized to  practise  as  such  under  an  act  passed  in  the  6fty-fifUi 
year  of  the  reign  of  his  late  Majesty  King  George  the  Thirdi 
intituled  An  act  for  the  better  regulating  the  practice  of  apo^  550.s,c.i94* 
thecaries  thoughout  England  ana  Walee^  or  under  an  act  pass- 
ed in  the  sixth  .year  of  the  reign  of  his  late  Majesty  King 
George  the  Fourth,  intituled  An  act  to  amend  and  explain  tkeeQ.A,e.\ax 
said  act  of  the  fifty-fifth  year  of  his  late  Majesty  (a)  \  and  the 
words  **  treasurer  of  the  county"  shall  be  deemed  to  include 
any  officer  who  has  the  custody  of  any  funds  assessed  upon 
or  raised  in  or  belonging  to  any  county,  riding,  division  of 
the  county  of  Lincoln,  liberty,  county  of  a  city,  county  of  a 
town,  cinque  port,  or  town  corporate,  in  the  nature  of  county 
Tates,  and  applicable  to  the  purposes  to  which  county  rates 
are  applicable:  And  further,  that  in  the  construction  of  this  Cotttmctkm 
act,  in  cases  where  the  singular  number  only  is  used,  the  word 
importing  the  singular  number  shall  be  held  to  include  and 
shall  be  applied  to  several  persons  or  things  as  well  as  one 
person  or  thing,  in  the  same  manner  as  if  the  plural  number 
had  been  also  used;    and  in  cases  where  the  plural  num- 
ber only  is  used  the  word  importing  the  plural  number  shall  be 
held  to  include  those  applied  to  one  person  or  thing  as  well  as 
several  persons  or  things,  in  the  same  manner  as  if  the  singular 
number  had  also  been  used ;  and  where  any  word  in  this  act 
shall  import  the  masculine  gender  only  the  same  shall  be  held 
to  include  and  be  applied  to  females  as  well  as  males,  in  the 
same  inanner  as  if  a  word  importing  the  feminine  gender  had 
been  also  used :  Provided  always,  that  the  provisions  of  the 
present  clause  shall  in  each  case  apply  only  so  far  as  the  ap< 

(a)  See  ante,  p.  559,  n.  (g). 
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•*$^u.4.  plication  thereof  ghall  be  consonant  with  or  not  repagnant  to 


e.ior. 


the  subject  and  context  of  this  act. 


Loid  Chan-  HI*  And  be  it  further  enacted.  That  it  shall  and  may  be 
^^^^  lawful  for  the  Lord  Chancellor  or  the  Lord  Keeper  or  Com- 
^^^^  nii88ioner8(6)  of  the  Great  Seal  of  Great  Briuin,  or  other  the 
doo,  &C.;  oir  person  or  persons  for  the  time  being  intrusted  by  virtue  of  the 
iTeto'te'^  King's  sign  manual  with  the  care  and  commitment  of  the  cus- 
phyiiciuM.  iQ^y  of  the  persons  and  estates  of  persons  found  idiot,  lunatic, 
or  of  unsound  mind,  annually,  on  the  first  day  of  September 
in  every  year,  or  within  ten  days  then  next  following^  by  an 
instrument  under  his  hand  and  seal,  to  appoint,  at  his  discre- 
tion, not  less  than  fifVeen  nor  more  than  twenty  persons  to  be 
commissioners,  during  the  space  of  one  year,  for  licensing  and 
visiting  all  houses  for  the  reception  of  two  or  more  insane  per- 
sons, to  be  situate  within  the  cities  of  London  and  Westmin- 
ster, the  county  of  Middlesei^,  the  Borough  of  Southwark, 
and  also  within  the  several  parishes  and  places  hereinafter 
enumerated;  (videUcet)  Brixton,  Battersea,  Barnes,  Saint 
Mary  Magdalen  Bermondsey,  Christ  Church,  Clapham,  Saint 
Giles  Camberwell,  Dulwich,  Saint  Paul  Deptford,  Grave- 
nay,  Kew  Green,  Kennington,  Saint  Mary  Lambeth,  Mort- 
lake,  Merton,  Mitcham,  Saint  Mary  Newington,  Norwood, 
Putney,  Peckham,  Saint  Mary  Rotherhithe,  Roehampton, 
Streatham,  Stockwell,  Tooting,  Wimbledon,  Wandsworth, 
and  Walworth,  in  the  county  of  Surrey;  Bladcheath,  Charl- 
ton, Deptford,  Greenwich,  Lewisham,  Lee^  Southend,  and 
Woolwich,  in  the  county  of  Kent;  and  East  Ham,  Layton, 
Laytonstone,  Low  Layton,  Plaistow,  West  Ham,  and  Wal- 
thamstow,  in  the  county  of  Essex;  and  to  be  called  "  The 
Metropolitan  Commissioners  in  Lunacy;'*  of  which  commis- 
sioners not  less  than  four  nor  more  than  five,  at  the  discre- 
tion of  the  said  Lord  Chancellor  or  other  the  person  or  per- 
sons intrusted  as  aforesaid,  shall  be  physicians,  and  two  bar- 
risters; and  the  jurisdiction  of  the  said  Metropolitan  Com- 
missioners shall  be  deemed  to  include  any  township,  liberty, 
tithing,  vill,  or  any  other  extra-parochial  place  within  the 
cities  of  London  and  Westminster,  and  within  seven  miles 
thereof  and  within  the  county  of  Middlesex,  any  thing  herein 
contained  to  the  contrary  notwithstanding;  and  the  said  Lord 
Chancellor,  or  other  the  person  or  persons  intrusted  as  afore- 
said, shall  cause  the  names  of  such  commissioners  to  be  pub- 
lished in  the  London  Gazette  within  ten  days  after  their  ap- 
pointment; and  the  aaid  commissioners  are  hereby  empower- 
ed to  grant  licences  (if  they  shall  think  fit)  in  the  manner  di- 
rected by  this  act  for  persons  to  keep  houses  for  the  reception 
of  two  or  more  insane  persons,  of  one  or  both  sexes,  as  the 
said  commissioners  shall  think  fit,  within  the  jurisdiction  of 

(ft)  The  powers  giTen  by  thU  act    cretary  of  State  for  the  Hone  D«* 
to  the  Lord  Chancellor,  &c ,  were  by    partment    See  anit,  p.  478. 
the  9  Geo.  4,  c.  41,  vested  in  the  Se- 
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the  Mid  amuBUHioiient  and  evety  ocMnmiaiMier  ihall  be>Aainii.4. 
allowed  and  paid  kia  tFayelling  expenaca  whila  employed  iik  -^^^  ■ 
execatiBg  tiie  dutiea  of  hia  of&ce;  and  each  and  everv  aneh  cSSHHSZ!^ 
oommissioner,  beinff  a  physician  as  aforesaid*  shall  be  allowed  *^ 
and  paid  the  sum  of  one  poand  for  eyery  hour  he  shall  be  em* 
ployed  in  executing  the  duties  of  the  office  of  commissioDer, 
exdnsive  of  travelltng  expenses. 

IV.  And  be  it  further  enacted,  That  as  often  as  any  of  the  la  cm*  or 
commissioners  to  be  appointed  as  aforesaid  shall  die,  or  f  efuse  ^^^Sm- 
to  act,  or  become  unable,  by  illness  or  otherwise,  it  shall  and  ^jj^J'JS^ 
may  be  lawful  for  the  Lord  Chancellor,  or  other  the  person  or  avpointed. 

Eersons  intrusted  as  aforesaid,  by  an  instrument  under  his 
and  and  seal,  to  appomt  a  commissioner  in  the  room  of  every 
commissioner  who  shall  die,  or  refuse  or  become  unable  to  act; 
and  the  Aame  of  such  new  commissioner  shall  be  publish- 
ed,  within  ten  days  after  his  appointment,  in  the  iiondon 
Gaaette. 

V.  And  be  it  farther  enacted,  That  every  person  who  shall  commkrion- 
be  appointed  a  commissioner  as  aforesaid  shall,  before  he  acts  SS^^^ 
in  the  execution  of  his  duty  as  a  conomiasioner,  take  an  oath,  ^'^^ 

or,  if  a  quaker,  make  a  aoiemn  affirmation,  to  the  foUowing 
effect;  (that  is  to  say) — 

*lf  A.  B.  do  swear,  [or  solemnly  affirm],  That  I  will  dis- 
'  erectly,  impartially,  and  faithfully  execute  all  the  trusts  com- 

*  mitted  unto  me  by  virtue  of  an  act  of  Parliament  made  in  the 

*  year  of  the  reign  of  his  Majesty  King  William  the 

*  fourth,  intituled  An  act  for  regulating  for  three  years^  and 
*from  thence  until  the  end  of  the  t^  next  session  ofrarliamenty 

*  the  care  and  treatment  of  insane  persons  in  England;  and  that 

*  I  will  keep  secret  all  such  matters  as  shall  come  to  my  know- 

*  ledge  in  the  execution  of  my  office,  (except  when  required  to 
'  divulge  the  same  by  legal  authority),  or  so  far  as  I  shall  feel 
'  myself  called  upon  to  do  so  for  the  better  execution  of  the 

*  duty  imposed  on  me  by  this  act.'     '  So  help  me  GOD.' 

which  oath  or  solemn  affirmation  it  shall  and  may  be  lawful 
for  the  Lord  Chancellor,  or  other  the  person  or  persons  in- 
trusted as  Aforesaid,  to  administer  to  evety  such  commissioner 
so  to  be  appointed  as  aforesaid;  and  any  five  of  the  said  Me- 
tropolitan Commissioners,  who  shall  have  previously  taken  the 
oaths,  are  hereby  authorized  to  administer  such  oath  at  any 
meetii^lield  under  the  authority  of  this  act. 

VL  And  be  it  further  enacl<6d.  That  the  said  Lord  Chan-  Tmammm 
ceUoi^  or  other  the  person  or  j»ersons  mtrnsted  as  aforesaid,  is  ^JJ^ImSI! 
hereby  empowered,  by  an  iastruaaent  under  his  hand  and  seal, 
to  afipoiot  during  pleasure  a  fit  person  to  be  treasurer  or  cMc 
to  the  aaid  Metropolitan  Commissionen^  and  to  idiow  such 
person  such  salary  for  hia  trouUe  as  the  Lord  Chancellor,  or 
other  the  person  or  persons  intrusted  as  aforeaaid,  ahail  think 
reasonable,  exclusive  of  the  foes  to  ))e  received  by  him  under 
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•  &s  WfiL4,  this  act;  and  all  ofilcial  duties  to  be  performed  b^  such  cink 
— SlISL —  (except  as  hereinafter  is  excepted)  skdl  be  siidi]ect  to  the  in- 
spection,  direction,  and  controul  of  the  said  comnrissionerB. 

and  totake         VII.  And  be  It  further  enacted,  That  every  sach  person  so 
tibflToOowiBg  appointed  shall,  at  the  first  meeting  of  the  said  Metropolitan 
Commissioners  next  after  his  appointment,  take  the  following 
oath,  to  be  administered  by  any  one  of  such  commissioners: 

'  I,  A.  B.  do  swear,  That  I  will  faithfully  execute  all  such 

*  trusts  as  shall  be  committed  to  my  charge  as  treasurer  and 
'  clerk  to  the  Metropolitan  Commissioners  in  lunacy  for  ^xe- 
'  cuUng  an  act  of  Parliament  made  in  the  second  and  third 
'  year  of  tlie  reign  of  his  Majesty  King  fVilliam  the  Fourth, 
'  intituled  An  act  for  regulating  for  three  years^  and  from 

*  thence  until  the  end  of  the  then  next  session  of  Parliament, 

*  the  care  and  treatment  of  insane  persons  in  England;  and 

*  that  I  will  keep  secret  all  such  matters  as  shall  come  to 
<  my  knowledge  in  the  execution  of  my  office,  (except  when 

*  required  to  £vulge  the  same  by  legal  authority);  and  that! 

*  am  not,  nor  have  been  at  any  time  within  the  two  last  years, 

*  directly  or  indirectly  concerned  qr  interested  in  keeping  any 

*  house  licensed  for  the  reception  of  insane  persons. 

« So  help  me  GOD/  ' 

Meecii^or  VIII.  And  be  it  further  enacted.  That  the  said  Metropo- 
^!'^^ta.  litan  Commissioners,  or  any  five  of  tbem,  two  of  whom  al  the 
<»c«>  least  shall  not  be  physicians  as  aforesaid,  shall  meet  at  such 
place  as  the  said  I«ord  Chancellor,  or  other  the  person  or  per* 
sons  intrusted  as  aforesaid,  may  direct,  on  the  first  Wednesday 
in  the  months  of  November,  February,  May,  and  July  in  every 
year,  in  order  to  receive  applications  from  persons  requiring 
houses  to  be  licensed  for  the  reception  of  two  or  more  insane 
persons  within  their  jurisdiction,  and  (if  they  shall  think  fit) 
to  license  the  same ;  and  in  case  on  any  such  occasion  five 
such  commissioners  shall  not  then  and  there  be  present, 
the  meeting  shall  take  place  on  the  next  succeeding  Wednes- 
nesday,  and  so  on  weekly  till  such  quorum  of  five  shall  be  as- 
sembled for  the  above-mentioned  purpose ;  and  the  said  Com- 
missioners assembled  at  every  such  meeting  shall  have  pow^ 
to  adjourn  such  meeting  firom  time  to  time  and  to  ^ucb  place , 
as  they  shall  see  fit. 

FiTeoommb.      IX.  Provided  also,  and  be  it  further  enact^  That  it  aballi 

^S^Sti   and  may  be  lawful  to  and  for  any  five  of  the  said  MHtapM- 

gnm^vw'   tan  Commis8i<Miers  (two  of  whom  at  4he  leastsMI  noHbepliy*^ 

tSS,  tuSZ   sicians  as  aforesaid)  to  assemble  tliemsfthres'  when  wttd  aar  ofMn 

tog'h^'^'  as  they  shall  think  fit,  for  the  purpose  ijittXMmtitg'mnd  ftf^ 

gjcn^enby  fonning  the  several  matters  and  tUags  by  thisact  intrtiatei'Ki 

them,  notice  being  given  under  their  handt  to  require  die  derk 

of  the  said  commissioners  to  convene  a  meeting  of  tlie  eaiid 

commissioners  (  and  the  sttd  clerk  is  hereby  veqtiired  and 

commanded  duly  to  summon  the  rest  of  the  said  commission- 
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era  ftinr  den-  days  before  such  intended  meeting;  ttid  that  at  t  fc  3  Wiu.  4. 
all  meetings  of  the  said  Metropolitan  Commissioners  a  chairman  — ^"^' 
shall  be  chosen,  who,  in  case  of  an  equality  of  votes,  shall  SSSj^  ^ 
have  a  second  or  casting  vote. 

X,  And  be  it  further  enacted,  That  in  all  other  parts  of  Jiutioniii 
England  the  justices  of  the  peace  assembled  in  general  or  SSS!^^ 
quarter  sessions  shall  have  like  authority  within  their  respec-  ^"^£|^*' 
tiveoounties  (except  within  the  jurisdiction  of  the  Metropolitan  togiMt  u- 
Commissionere)  to  license  houses  (if  they  shall  think  nt)  for  '"^'^ 
the  reception  of  two  or  more  insane  persons,  in  the  same  man- 
ner as  the  Metropolitan  Commissioners  within  their  juris- 
diction. 

XI.  And  be  it  further  enacted,  That  the  said  justices  shall,  Justice*  st 
at  die  Michaelmas  general  quarter  sessions  of  the  peace  in  Mint  vMtm, 
every  year,  appoint  three  or  more  justices  of  the  peace,  and  '^ 

also  one  or  more  physician,  surgeon,  or  apothecary,  to  act  as 
visitora  of  each  house  licensed  for  the  reception  of  two  or 
more  insane  persons  within  the  county ;  and  the  said  justices, 
physician,  surgeon,  or  apothecary,  so  appointed  as  visitors  for 
each  house  as  aforesaid,  shall  and  are  hereby  authorised  and 
empowered  to  visit  every  such  house  in  manner  directed  by 
this  act;  and  such  visitors  shall  at  their  first  meeting  take  the 
oath  required  by  this  act  to  be  taken  by  the  Metropolitan 
Commissionen,  mutatU  mutandis,  such  oath  to  be  administer- 
ed by  a  justice  of  the  peace,  being  one  of  such  visitors;  and 
every  such  visitor,  being  a  physician,  surgeon,  or  apothecary, 
shall  be  allowed  and  paid,  ror  every  day  he  shall  be  employed 
in  executing  the  duties  imposed  upon  him  by  this  act,  such 
sum  as  the  justices  in  general  quarter  sessions  shall  be  pleased 
to  directf  to  be  paid  him  by  the  clerk  of  the  peace  out  of  the 
monies  to  be  received  by  him  for  licences  granted  under  this 
act,  and  in  case  of  deficiency,  then  out  of  the  county  rates: 
Provided  also,  that  in  case  of  the  death  of  any  justice,  phy* 
sician,  surgeon,  or  apothecary  so  appointed  visitor  as  afore- 
said, or  of  his  refusal  or  inability,  by  reason  of  illness  or  other- 
wise, to  act  as  such,  it  shall  and  may  be  lawful  for  the  said 
justices,  at  any  general  or  adjourned  sessions  of  the  peace,  to 
appoint  a  visitor  in  the  room  of  such  justice,  physician,  sur* 
geon,  or  apothecary  who  shall  die,  or  refuse  or  become  unable 
to  act  as  aforesaid;  and  the  names  of  all  such  visitors  so  ap- 
pointed at  the  Michaelmas  quarter  sessions,  or  any  general  or 
adjourned  sessions  of  the  peace,  shall,  within  seven  clear  days 
after  such  appointment,  be  published  in  some  newspaper  cir- 
•  culated  in  the  county  wherein  such  licensed  house  shall  be  si- 
tuate: and  the  appomtment  of  such  visitors  shall,  within  twen- 
ty-one dear  days,  be  communicated  by  the  derk  of  the  peace 
to  the  derk  of  the  Metropolitan  Commissioners,  who  shall  re- 
gister the  same  in  a  book  to  be  kept  for  that  purpose;  and  in 
case  of  default  of  such  communication  the  clerk  of  the  peace 

QQ 
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flji  3  wai.  4,  shall  forfeit  and  pay  a  penalty  of  five  pounds,  to  be  recovered 
— ?ii27-_  -  as  is  hereinafter  directed. 

commiMioD-       XII.  And  be  it  further  enacted,  That  no  person  shall  be 

n7t%  k^"  eligible  to  be  appointed  commissioner  or  visitor  as  aforesaidi 

jjl^^i^*^    nor  shall  any  justice  of  the  peace  act  in  granting  any  licence, 

who  shall  be,  or  who  shall  have  been  within  two  years  then 

next  preceding^  directly  or  indirectly  interested  in  the  keep*' 

ing  any  house,  licensed  for  the  reception  of  insane  persons; 

nor  medical    and  no  physicisn  as  aforesaid  appointed  a  commissioner,  and 

mOT  visiton  °o  physician,  surgeon,  or  apothecary  appointed  a  visitor,  shall 

Henu^M  ~  P^o^^^ioi^ly  attend  upon  the  patients  in  any  such  licensed 

UcenMd         house,  unless  he  be  specially  directed  to  visit  any  patient  by 

^^iSi^iS  any  relation  or  friend  under  whose  order  such  patient  has 

been  admitted  into  any  such  licensed  house,  or  by  a  committee 

appointed  by  the  Lord  Chancellor  or  by  the  Lord  Keeper  or 

Commissioners  of  the  Great  Seal  of  Great  Britain,  or  other  the 

person  or  persons  for  the  time  being  intrusted  by  virtue  of  the 

king's  Sign  Manual  with  the  care  and  commitment  of  the 

custody  of  the  persons  and  estates  of  persons  found  idiot,  lu« 

communka-  uatic,  or  of  unsound  mind;  and  if  any  such  commissioner  or 

bl^^^^iStcf^  visitor  shall  after  his  appointment  become  so  interested,  or 

oritor OTderk  ^^^'  professionally  attend  upon  the  patients  in  any  licenaed 

of  the  peace;  house  (except  ss  aforesaid),  such  commissioner  or  visitor  shall 

respectively  signify  the  same  in  writing  to  the  Lord  Chancel* 

lor,  or  other  the  person  or  persons  intrusted  as  aforesaid,  or 

to  the  clerk  of  the  peace,  as  the  case  may  require;  and  the 

and  afipoint-  appointment  of  such  commissioner  or  visitor  shall  thenceforth 

roent  to  be     [>ecome  uull  and  void,  and  it  shall  not  be  lawful  for  him  to 

act  as  such  commissioner  or  visitor. 

Clerk  or  the       XIII.  And  be  it  further  enacted.  That  the  derkof  the 
pnoe^oMooie  pg|^^^  ^^  ^m^  other  person  to  be  appointed  by  the  juatioea 

juiSca.^'be  *'  ^t^arter  sessions  shall  act  as  clerk  to  the  visitors  so  appoint- 
derk  to  Uie    ed  as  aforcssid ;  and  such  clerk  shall  summon  the  teid  visitors 
'"^         to  meet  at  such  time  and  place,  for  the  purpose  of  executing 
the  duties  imposed  upon  them  by  this  act,  as  the  said  justi* 
ces  in  sessions  shall  appoint;  and  such  clerk  to  the  visitors 
shall  at  their  first  meeting  take  the  oath  required  by  this  act 
to  be  taken  by  the  clerk  of  the  Metropolitan  Commissionera» 
mutatis  mutandiSf  such  oath  to  be  administered  by  one  of  such 
visitors;  and  the  said  clerk  of  the  peaee»  or  other  person  so 
appointed,  shall  be  paid  out  of  the  county  rate,  Uit  hia  services 
in  attending  the  said  visitors,  such  remuneration  as  the  jus* 
^  tices  in  quarter  sessions  assembled  shall  think  fit;  and  the  iqp* 

pointment  of  any  such  deputy  clerk  shall  within  tweilty-one  dear 
days  be  communicated  by  the  clerk  of  the  peace  to  the  derk 
of  the  Metropolitan  Commissioners^  under  the  like  penalty  for 
omitting  to  do  so,  and  to  be  recovered  in  like  manner  as  ia 
dedared  in  default  of  the  communication  of  the  appointment 
of  visitors. 

uSdSk/'*        XIV.  And  be  it  further  enacted,  That  if  the  clerk  of  the 
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comtnitsioners  or  the  clerk  of  die  peace,  or  other  person  ap-*  t  A3wnL4. 
pointed  as  aforesaid,  shall  at  any  time,  in  the  due  execution  of  — ^^-^ — 
this  act,  6nd  it  necessary  to  employ  any  assistant  in  the  copy- 
ing any  of  the  orders,  certificates,  registers,  returns,  or  writ- 
ten papers  or  documents  which  shall  come  into  the  possession 
of  such  clerk  in  pursuance  of  this  act,  or  in  any  other  matters 
relating  to  the  execution  thereof,  then  the  clerk  of  the  Metro- 
politan Commissioners  is  hereby  rectutred  to  certify  such  ne* 
cessity,  and  the  name  of  such  assistant,  to  the  said  commis- 
sioners, and  the  clerk  of  the  peace  or  other  person  appoint- 
ed as  aforesaid  shall  certify  such  necessity,  and  the  name  of 
such  assistant,  to  one  of  the  visitors,  being  a  justice  of  the 
peace;  and  if  they  respectively  shall  approve  thereof,  they 
arc  hereby  respectively  empowered  and  required  to  administer 
the  following  oath  to  such  assistant  previously  to  his  being  em- 
ployed as  aforesaid : 

'  I,  A.  B.f  do  solemnly  swear,  That  I  will  faithfully  keep  otth  tobe 
'  secret  all  such  matters  and  things  as  shall  come  to  my  know-  S"?? 
'  ledge  in  consequence  of  my  employment  as  assistant  in  the 

*  office  of  the  dtek  to  the  commissioners  [or  clerk  of  the 
'  visitors,  as  the  case  may  he^  appointed  by  virtue  of  an  act 
'  of  Parliament  made  in  the  second  and  third  year  of  the 
'  reign  of  his  Majesty  King  fFilliam  the  Fourth,  intituled 
'  An  act  for  regulating  for  three  years^  and  from  thence  nntil 

*  tJie  end  of  the  then  next  session  of  Parliament,  the  care  and 
'  treatment  of  insane  persons  in  England,  unless  required  to 
'  divulge  the  same  by  legal  authority.     So  help  me  GOD.* 

XV.  And  be  it  further  enacted,  That  all  persons  who  shall  Notice  of  ap- 
apply  or  intend  to  apply  to  have  a  house  licensed  for  the  re-  Md^pUn  of 
ceptloil  of  insane  persons  shall  give  notice  to  the  clerk  of  the  JJ^^^o  ^^ 
Metropolitan  Commissioners  or  to  the  clerk  of  the  peace,  as  s^^m  «>  ^ 
the  case  may  be,  fourteen  clear  days  at  the  least  prior  to  any  rominittioi^ 
quarterly  or  other  meeting  of  the  Metropolitan  CoflMnission«  S!e^^a!»^4^' 
ers,  or  to  any  general  or  quarter  session  of  the  peace  for  the  ^5^55*^12^ 
county  where  he  shall  apply  for  a  licence  respectively ;  which  ing. 
notice  shall  contain  the  true  Christian  and  surname  and  place 
of  abode  of  the  person  so  applying  and  intending  to  keep  such 
house,  and,  in  case  such  person  so  applying  does  not  propose 
to  reside  himself  in  the  licensed  house,  the  Christian  and  sur- 
name and  previous  occupation  of  the  superintendant  who  is 
to  reside  tlierein ;  and  such  notice,  when  given  for  any  house 
which  shall  not  have  been  previously  licensed,  shall  be  ac- 
companied  by  a  plan  of  every  such  house,  to  be  drawn  upon 
a  scale  of  not  less  than  one  eighth  of  an  inch  to  a  foot,  with  a 
description  of  the  situation  thereof,  and  the  length,  breadth, 
and  height  of,  and  a  reference  by  a  figure  or  letter  to,  every 
room  and  apartment  therein,  and  a  statement  of  the  greatest 
number  of  patients  proposed  to  be  received  into  such  house; 
which  notice  and  plan  shall  be  laid  by  the  clerk  of  the  Metro- 

QQ  2 
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2&3WiiL4,  politan  CommiBgioiieni  before  the  said  coianiiasioiiera,  or  by 
— SlIHL —  the  clerk  of  the  peace  before  the  juaticet  respectively,  at  siich 

time  as  they  shall  take  into  their  consideration  the  applicatioii 

for  such  licence. 

^^idto^to       ^^^-  ^"^  ^®  ^'  further  enacted,  That  if  diere  be  any  place 

te  o^Sdered  or  building  detached  from  any  house,  licensed  or  to  be  li- 

K^^*^     censed,  but  belonging  to  or  in  anywise  appertaining  to  such 

house,  such  place  or  building  shall  be  considered  part  of  such 

licensed  house  for  all  the  purposes  of  this  act. 

Upon  aJt«f»-       XVIL  And  be  it  further  enacted,  That  notice  of  any  addi- 

notice  and^'  tions  or  alterations  which  shall  from  time  to  time  be  made  to 

tote ffw£%  any  house  licensed  under  this  act  shall  be  given,  by  the  per- 

omropoo-  son  to  whom  the  licence  shall  have  been  granted,  to  the  clerk 

of  the  commissioners  or  to  the  clerk  of  the  peace,  as  the  afiK 

may  require,  within  one  calendar  month  next  after  the  com* 

pletion  thereof,  accompanied  with  a  plan  of  all  the  additions 

and  alterations,  to  be  drawn  upon  the  scale  aforesaid  ;  and  if 

any  person  shall  (wilfully  and  with  intention  to-decetve)  not 

ffive  a  full  and  complete  'plan  of  the  whole  of  the  house  to  be 

licensed,  or  notice  of  any  and  all  such  additions  and  altera* 

<    tiohs  as  shall  have  been  made,  he  shall  be  deemed  guilty  of 

a  misdemeanor. 

iJcMctttobe  XVIII.  And  be  it  further  enacted,  That  every  such  licence 
ihecio'kt?  shall  be  made  out  by  the  clerk  of  the  Metropolitan  Commis- 
2^2^^^^^   sioners  or  the  clerk  of  the  peace,  as  the  case  may  require, 

p!»ce°Lidto  ^cc®'^^*^  ^®  ^^® ^'^^^  ***  schedule  (A.)  annexed  to  this  act, 
bennewed     for  such  time,  uot  exceeding  thirteen  calendar  months,  as  the 
^^^y'         gaid  Metropolitan  Commissioners  or  Justices  shall  think  fit; 
and  for  every  licence  to  be  granted  to  any  person  for  keep* 
ing  a  house  for  the  reception  of  insane  persons  there  shall  be 
Charge  for     paid  to  the  clerk  of  the  commissioners  or  clerk  of  ^the  peace, 
^         exclusive  of  the  sum  to  be  paid  for  the  stamp,  the  sum  of 
ten  shillings  for  every  insane  person  not  being  a  parish  pau- 
per, and  the  sum  of  two  shillings  and  sixpence  for  every  parish 
pauper,  proposed  to  be  received  into  such  house,  but  for  no 
licence  to  be  so  granted  shall  be  paid  less  than  fifteen  pounds; 
and  such  licence  shall  not  be  delivered,  nor  be  of  any  avail, 
Commiiiioii.  until  the  sum  due  on  such  licence  shall  be  paid :  Provided  al- 
duM^tn    ways,  that  if  the  period  for  which  such  licence  shall  be  ffrant- 
ttSEoM.*^  ed  be  less  than  thirteen  calendar  months,  or  if  from  thecnai^ 
of  the  proprietor  or  of  the  house  to  be  licensed,  or  any  casual 
circumstance  happening  before  the  expiration  of  the  original 
licence,  it  shall  be  requisite  to  grant  or  renew  a  licence  for  a 
less  period  of  time  than  thirteen  calendar  months,  then  and 
in  any  of  the  said  cases  it  shall  and  may  be  lawful  for  the  said 
commissioners  and  justices^  if  they  think  fit,  to  reduce  the 
payments  to  be  made  on  such  licence  to  not  less  than  five 
pounds  in  the  whole. 

Lkencnto        XIX.  Provided  always,  and  it  is  hereby  enacted.  That  all 
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licences  granted  by  the  Metropolitan  Gommisaioiicra  or  Jus«  a  &  s  wm.  4, 
tices  shall  be  duly  stamped  with  a  ten  shillings  stampt  and      ^^^^\  ' 
shall  be  under  the  hands  and  seals  of  five  or  more  of  tlie  Me*  uid*to%e  ' 
tropolitan  Commissioners,  two  of  whom  shall  not  be  physi- ^''''^''*'- 
cians,  as  aforesaid,  or  of  three  or  more  of  the  said  justices  in 
quarter  sessions  assembled. 

XX.  And  be  it  further  enacted,  That  all  monies  to  be  re«  AnpiictUoK 
ceived  for  such  licences  shall  be  retained  by  the  clerk  of  the  "'"<"»*^ 
Metropolitan  Commissioners,  or  clerk  of  the  peace,  as  the 

case  may  be,  and  from  such  monies  all  the  expenses  required 
to  be  disbursed  in  the  execution  of  this  act  shall  be  paid;  and  cicrk  to  keep 
such  clerk  of  the  commissioners  shall  keep  a  true  account  of  flS^i^uund  ^ 
all  receipts  and  payments;  which  account  shall  be  made  up  ^n^t^v;.^/ 
to  the  first  day  of  August  m  each  year,  and  shall  be  signed  nuMieup 
by  five  at  least  of  the  said  commissioners;  and  such  account  ^*^^^' 
shall  specify  the  several  heads  of  expenditure,  and  shall  be 
laid  before  Parliament  on  or  before  the  twenty-fifth  day  of 
March  in  each  year,  if  Parliament  shall  be  then  sitting,  or,  if 
Parliament  shall  not  be  then  sitting,  within  one  month  after 
the  then  next  sitting  of  Parliament;  and  the  like  account  aocouoi to 
shall  be  transmitted  to  the  Commissioners  of  his  Majesty's  ^{S^<!rJ|!?^ 
Treasury,  who  shall  thereupon,  if  they  shall  deem  it  neces-  miry,  who 
sary,  direct  the  balance  to  be  paid  into  the  Exchequer  to  the  !Sl^up  Iiw 
account  of  the  Consolidated  Fund ;  and  if  at  any  time  there  JJue  •uch"* 
shall  be  any  balance  due  to  the  said  clerk  to  the  commis*  MimiMihBit 
sioners,  on  account  of  expenses  or  liabilities  incurred  in  the  dJ^OMOi' 
execution  of  or  incidental  to  this  act,  it  shall  be  lawful  for  the  ^Zl*^^ 
Commissioners  of  his  Majesty's  Treasury,  or  any  three  or 
more  of  them,  and  they  are  hereby  empowered,  from  time  to 
time,  if  they  shall  think  fit,  (on  an  application  to  them  for 
such  a  sum  of  money  as  shall  have  been  agreed  upon  at  some 
quarterly  or  other  meeting  of  the  Metropolitan  Commission* 
ers,  attended  by  seven  at  the  least  of  the  said  commissioners, 
and  to  be  certified  under  their  hands,)  to  cause  to  be  issued 
and  paid,  out  of  the  growing  produce  of  the  Consolidated 
Fund,  to  tlie  clerk  of  the  said  Metropolitan  Commissioners, 
such  a  sum  of  money  as  the  said  Metropolitan  Coiproissioners 
shall  have  so  certified  as  requisite  to  defray  the  expenses  in- 
curred under  the  provisions  of  or  incidental  to  this  act. 

XXI.  And  be  it  further  enacted.  That  the  clerk  of  thecicrkorthe 
peace  or  other  person  appointed  as  aforesaid  shall  keep  like  S^Sl]^^'^ 
accounts  of  all  receipts  and  payments  in  respect  of  this  act, 

and  which  accounts  shall  respectively  be  made  up  to  the  first 

day  of  August  in  every  year,  and  shall  be  approved  by  two  at 

least  of  the  visitors,  and  signed  by  them  in  testimony  thereof; 

and  the  said  accounts,  when  so  made  up,  shall  be  laid  by  the 

clerk  of  the  peace,  or  other  person  appointed  as  aforesaid,  before 

the  justices  at  their  Michaelmas  quarter  sessions;  and  if  it  Balances  in 

shall  appear  by  the  said  accounts  that  there  is  a  balance  in  the  J'^Loci^k 

bands  of  the  clerk  of  the  peace  or  other  person  appointed  as  oruiepewe. 
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aforesaid,  the  same  shall  within  twenty-one  clear  days  be  paid, 
by  an  order  of  the  said  visitors,  to  the  treasurer  of  the  coun- 
ty in  aid  of  the  county  rate;  and  when  there  shall  be  found 
to  be  any  balance  due  to  such  cl^rk  of  the  peace  or  other  per-* 
son  appointed  as  aforesaid,  such  balance  shall  be  paid  to  him 
by  the  treasurer  of  the  county  out  of  the  county  rate,  upon  an 
order  for  such  payment  being  made  and  signed  by  two  or 
more  justices  in  quarter  sessions  assembled. 

XXII.  And  be  it  further  enacted,  That  from  and  after  the 
commencement  of  this  act  it  shall  not  be  lawful  for  any  per- 
son to  keep  a  house  for  the  reception  of  two  or  more  insane 
persons,  unless  the  ^me  shall  have  been  first  duly  licensed  in 
the  manner  directed  by  this  act;  and  every  person  keeping  a 
house  for  the  reception  of  two  or  more  insane  persons,  not 
duly  licensed,  shall  be  deemed  guilty  of  a  misdemeanor :  Pro-* 
vided  always,  that  no  one  licence  shall  authorize  any  person  to 
keep  more  than  one  house;  but  all  licences  which  shall  have 
been  heretofore  granted  shall  remain  in  full  force  until  the 
period  for  which  they  shall  have  been  granted  shall  have  ex- 
pired, unless  revoked  as  hereinafter  directed ;  and  all  plans 
heretofore  delivered  shall  be  deemed  sufficient  for  the  purposes 
of  this  act,  if  the  commissioners  or  justices  shall  so  think  fit. 

XXIIL  Provided  always  and  be  it  enacted.  That  if  any 
person  to  whom  a  licence  for  keeping  a  house  shall  have  been 
duly  granted  under  this  act  shall  die  before  the  expiration  of 
the  said  licence,  and  the  legal  representatives  of  such  deceas- 
ed person  shall,  within  ten  days  next  after  such  death,  give 
notice  thereof  to  the  clerk  of  the  Metropolitan  Commissioners 
or  to  the  clerk  of  the  peace,  as  the  case  may  be,  it  shall  be 
lawful  for  the  said  Metropolitan  Commissioners  at  any  meet- 
ing duly  assembled,  or  for  the  said  justices  of  the  peace  at  the 
next  general  quarter  sessions  respectively,  if  they  shall  think 
fit,  by  an  order  in  writing  under  the  hands  of  five  of  the  said 
commissioners  or  three  of  the  said  justices,  to  confirm  the  said 
licence,  with  all  the  conditions  and  liabilities  annexed  thereto, 
ibr  the  term  unexpired,  to  such  person  as  shall  at  the  time  of 
such  death  be  the  superintendant  of  such  house,  or  have  the 
care  of  the  patients  therein,  or  to  such  other  persons  as  the 
said  commissioners  or  justices  respectively  shall  think  fit,  and 
HI  the  meantime  such  previous  licence  shall,  notwitlistainding 
the  death  of  such  person,  remain  in  full  force. 

XXIV.  And  be  it  further  enacted.  That  if  any  person  duly 
licensed  under  this  act  shall  by  sickness  or  other  sufficienl 
reason  become  incapable  of  keeping  such  house,  or  if  any  li- 
censed house  shall  be  pulled  down  or  occupied  under  the  pro- 
visions of  any  act  for  public  purposes,  or  shall  by  fire,  tem- 
pest, or  other  unavoidable  calamity  be  rendered  unfit  for  the 
accommodation  of  insane  persons,  it  shall  and  may  be  lawfol 
for  the  said  Metropolitan  Commissioners,  or  any  five  of  tliem, 
two  of  wlK>m  shall  not  be  physicians,  at  any  quarterly  or  other 
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nettling  ocmveDed  as  aforesaid,  or  for  the  said  justices  at  any  >  &  3  wol  4, 

general  or  quarter  sessions,  upon  tbe  payment  of  not  less  than — 

one  pound  for  each  licence,  exclusive  of  the  sum  to  be  paid 
ibr  the  stamp,  to  grant  a  new  licence  to  such  other  person  as 
tliey  shall  think  fit,  and  also  to  grant  to  the  person  whose 
house  has  been  so  rendered  unfit  a  licence  to  keep  such  other 
house  for  the  accommodation  of  Insane  persons,  as  the  said 
commissioners  or  the  said  justices  shall  think  fit:  Provided 
always,  that  the  notice  of  such  intended  change  of  persons, 
and  all  plana  and  statements  of  such  new  house,  shall  be  given 
as  are  required  when  application  is  made  for  a  licence  for  the 
first  time:  Provided  also,  that  the  cause  of  such  change  of 
house  shall  be  duly  specified  in  writing  to  the  clerk  of  the 
commissioners  or  clerk  of  the  peace,  as  the  case  may  be,  with- 
in three  clear  days  after  the  happening  thereof. 

XXV.  And  be  it  further  enacted,  That  in  case  the  Metropo«  when  com- 
litan  Commissioners  or  justices  shall  think  fit  to  refuse  to  renew  jlltu^  dt^i 
any  licence  /or  keeping  a  house  for  insane  persons,  notice  of  ^^^»*'  ^  ^ 
such  refusal  shall  be  given  in  manner  hereinafter  mentioned  Ucence,  no- 
in  the  case  of  revoking  any  such  licence;  and  the  Lord  Chan-  ^^^^^^ 
eellor,  or  other  the  person  or  persons  intrusted  as  aforesaid,  ^^s^ufo^ 
for  the  time  being,  is  hereby  empowered,  upon  the  represen-  the  Home  Oe- 
talion  of  the  said  commissioners  or  justices  respectively,  by  ^'^"^ 
an  instrument  under  his  hand  and  seal,  to  be  delivered  within 
one  month  after  receiving  such  representation,  to  sanction  and 
confirm  the  refusal  of  the  said  commissioners  or  justices  to 
renew  such  licence:  Provided  nevertheless,  that  such  refusal 
by  them  shall  be  efiectnal,  unless  the  said  Lord  Chancellor, 
or  other  the  person  or  persons  intrusted  as  aforesaid,  shall, 
vrithin  one  calendar  month  from  the  time  of  the  receipt  of  the 
said  representatiott  of  the  said  commissioners  or  justices,  re- 
fuse to  confirm  the  determination  of  the  said  Metropolitan 
Commissionera  or  justices. 

XX  VL  And  be  it  further  enacted.  That  if  at  any  meeting  un-  Revoking 
der  this  act  a  majority  of  the  Metropolitan  Commissioners  then  "<*"»• 
and  there  present,  or  any  three  visitors,  shall  think  fit  to  re- 
commend to  the  Lord  Chancellor,  or  other  the  person  or  per- 
sons intrusted  as  aforesaid,  for  t)ie  time  being,  that  any  licence 
granted  by  the  said  commissioners  or  justices  respectively 
should  be  revoked,  it  shall  and  may  be  lawful  for  such  Lord 
Chancellor,  or  other  the  person  or  persons  intrusted  as  afore- 
said, after  making  such  inquiries  as  he  shall  think  necessary, 
to  revoke  the  same  by  an  instrument  under  his  hand  and  seal, 
such  revocation  to  take  e£fect  at  a  period  not  exceeding  three 
calendar  months  from  the  time  notice  thereof  shall  have  been 
given  in  the  London  Gaaette;  and  a  copy  of  such  instrument 
of  revocation  shall  be  transmitted  to  the  person  to  whom  such 
licence  shall  have  been  granted,  his  executors  or  administra- 
tors, or  to  the  superintendent,  in  case  the  person  to  whom 
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fl  *  »  Will,  i,  suqh. licence  th^\\  bmre  jbeen  gcantcd  sMl  out  «0aU«  in  thet» 
— ^^^^ —  censed  luHisei  before  aaysiikcb  paUicaition  shall- take  pbhoe; 
hut  if  the  Lord  Chancellor,  or  other  the  person  or  persons  id^ 
trusted  as  aforesaid,  shall  not  think  fit  to  comply  wkh  aucsfa 
rocoonpendatjoDy  he  shall,  comniunicitte  hia  vefusid  t(^  the  mM 
commissioners  or  justices  respectively  aa  soonaacoBveaieBlljf. 
cai\  be:  Provided  aheaysb  that  in  case  of  siicb  rewscatiooL  Wr 
iiig  recommendedto  th^  Lord  Chaocellori  or  other  ihe  penim-. 
or  persous  intrusied  as  aforesaid,  notice  in  writii^  thereof 
shaft  be  given  to  the  parties  so  conqpbmed  of  aeves  ekaf  d^» 
previous  to. the  tranainissioa  of  such  reeomflieiidiiiioin  to4be 
Lord  Chancellory  or  other  the  person  or  peraona  intnmed  am 
aforesaid* 

XXVII.  And  be  it  further  enacted,  That  no  person  (not 
being  a  parish  pauper)  shall  be  received  into»  any  house  lieen»^ 
ed  forthe-nceplion  <^  insane  persons  in  that  part  of  the  Unit* 
ed  Kbtgdoni'  called  Bngfamd,  without  an  order  under  the  haiMi ' 
of  the  penRin-liiy^  whose  direction  sadi  insane  peison  is  Sent, 
which  order  shall*  be  according  to  die  form  in  schedule  (B.) 
anneNcd  to  this  act,  and  in  it  shall  be  suted  the  Christian  and 
sumanie,  andpl^ce  of  abode,  and  the  degree  of  relationships 
or  btker  ciscwanstaDce  oPeonnection  between  anch  person  and 
the  insane  .person^  and  the  tme  name,  age,  place  of  residenee,' 
former  oecupatien,  sod  the  asyimd  or  other  place  (if  any)  in 
which  ihe  insane  person  shaU  have  been  previously  ooiifined, 
and  whedier  audi  person  shril  have  been  found  lunatic  or  of 
unsound  mind  imder  a  commission^  issued  for  that  {Purpose  by 
^he  Lord  Chancellor  or  other  the  pesaon  or  petsona  intmiti^as 
aforesaid;  nor  shall  any.anchperaoBe he  received  into  any  aanb 
house;  without  a  viadica) certificate  of  two  phyatcians,  amgaona^ 
Of  apotheoaries,  in  the  manner  direeted  by  this  net;  and  if  any 
person  shall  knp«»in§lyiandiivil6)Uy.reeeive  any  insane  person 
or  person  represented  or  alleged  to  'be  insane,  to  be  taken 
care  of  or  :Confiiied.  in  any  hQuse>]icensed  under  this  aot.  with** 
out  such  order, and  medical,  oevtificiitttk  and  without  makings 
within  three  qlear  df ys  s^r.  the  leeef^tton  of  such  patient,  n 
minute  or  entry  in  writing  u«  a  bo(^  to  be  kept  for  that  pur- 
pose, according  to  the  form  in  aohedide(M.)  annexed  tD  this 
act,  of  the  true  name  of  the  patieait,  and  alaa  the  Christian  and 
surname,  occupation,  and  place  of  abo^e  of  the  peraon  by 
whom  such  patient  shall  be  bronght,  every  person  so  oSsnd* 
ing  shall  be  deemed  guilty  of  a  misdeiMaoor* 

XXVIU.  And  be  it  further  enacted,  That  every  medical 
certificate,  upon  which  any  order  ahall  be  given  for  the  ton- 
finement  of  any  person  (not  a  parish  pauper)  ii^  a 'house  li- 
censed under  this  act  shall  be.  aceording  to  the  form  in  acfa»< 
dole  (C«)  annexed  to  this  act,  and  shall  be  signed  -  by  two 
medical  practitioners,  not  being  in  partnership,  and  eadi  of 
.them  being  a  pliy^ioiaoi  8uigeo»«..or  apothecary*  iriio  ahall 


Medical  oer- 
tificate  of  in* 
janlty. 
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ba^e  iefMirtifelv  Tisited  and  penonaBy  examined  the  patient  s^s win. 4. 
to  whom  it  relates  not  more  than  seren  clear  days  previous  — ^^-^ — 
to  sueh  CDii6nement,  and  such  certificate  shall  be  signed  and 
dated  on  the  day  on  which  he  or  she  shall  have  been  so  ex- 
amined,  and  shall  state  that  such  person  is  insane  and  pro-' 
per  to  be  confined;  and  every  such  certificate  for  the  confine-' 
meat  ^' any  perton  in  a  house  licensed  under  this  act  shall, 
if  the  tame  be  not  signed  by  two  medical  practitioners,  state 
the  special  circumstance  which  shall  have  prevented  the  pa- 
tient being  vwted  by  two  medical  practitioners;  and  any  pa- 
tiMt  may  under  such  special  circumstatice  be  admitted  into 
any  iuoh  bouse  upon  the  certificate  of  one  medical  practitioner,' 
provided  such  certificate  shall  be  further  signed  by  some 
other  medical  practitioner  within  seven  days  next  after  the 
admission  of  such  patient  into  any  such  house  as  aforesaid ;  and 
any  person  who  shall,  knowingly  and  with  intention  to  de* 
o^ve,  sign  any  such  medical  certificate,  untruly  settiw  forth 
any  of  the  particulars  required  by  this  act,  shall  be  deemed 
guikyofamisdemeanoiXc):  Provided  always^  thatno  physician,  Phyddaas, 
surgeon,  or  apothecary  shall  uga  any  certificate  of  admission  ^^^ 
of  a  patient  to  any  licensed  house  who  is  wholly  or  partly  the  oStrfad" 
proprietor  or  the  regular  professional  attendant  of  su^  H^ta^Sd^'"' 
censed  house*  nor  shall  any  physician,  aurgeon^  or  apothecary 
sign  any  certificate  for  the  reception  of  la  patient  into  any  such 
hquaCf  of  which  his  faiher^  soui  brother,  or  partner  is  wholly 
or  io  part  proprietor  or  the  regular  profosaional  attendant, 
OQ  paia  of  bcii^g  deemed  guilty  of  a  mMemeanoib 

XXIX.  And  be  it  further  enacted,  Tbattio  pifrfsK  ^oper  PkuMiuii*. 
shaU  beveoeived  into  any  house  licensed  for  the^rtception  ofSy^*^' 
iosane  persona  without  an  order  according  to  the  form  in 
sebedule  (D.)  annesed  to  thia  act,  under  the  hand  and  seal  of 

one  josftieeof  the  peace,' or  an  order  aecording  \o  the  form 
in  sdiedflde(E.)  annexed  to  this  act,  signed  by  the  officiating 
delgyiDKn  and  mie  of  the  overseen  of  the  ]>oor  of  the  parish 
to  which  such  pauper  shall  belong,  and  alao  a  medicu  cer- 
tificate aosordtng  to  the  fbrm  in  schedule  (P.)  annexed  to  this 
aet,  sign^  by  one  physician,  satgeon,  or  apothecary,  that 
such  parish  pauper  is  insane,  and  a  proper  person  to  be  con- 
fined ;  and  if  any  person  shall  knowingly  and  wilfully  receive 
any  parish  pauper  represented  or  alleged  to  be  insane  into 
any  licensed  house,  without  such  order  and  medical  certificate, 
every  person  so  offending  slmll  be  deemed  guilty  of  a  mis- 
demeanor. 

XXX,  Attd  in  order  that  the  said  Metropolitan  Commis-  Notke  to  be 
neraund^viaitors  may  know  when  any  patient  is  received  ^Se^^^ 
»  any  house  Hcenaed  for  the  reception  of  insane  persons,  ?^^' 
it  futther  enacted.  That  the  proprietor  or  resident  super-  two  days  after 

intendant  of  every  house  licensed  under  this  act,  whether  by  ^e!^*'''"^ 
the  said  Metropolitan  Commissioners  or  by  the  said  justices,  ^'^^ 

(c)  See  ante,  p.  479. 
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s  4k  3  WUL  4.  shall,  within  the  space  of  two  clear  dayt  pext  after  the  day 
— ^^^^ —  oq  which  any  person  shall  have  ^een  received  into  such  honaei 
transmit  a  copy  of  such  order  and  medical  certificates  as  afore- 
said, with  a  notice  according  to  the  form  in  schedule  (G.) 
annexed  to  this  ^ct,  to  tlie  clerk  of  the  commissioners ;  9;ad 
the  proprietor  or  resident  superintepdant  of  every  hovsa  li- 
censed witbip  the  jurisdiction  of  the  visitors  shall  al^o  within 
the  same  sp<|ce  of  time  transmit  i^  duplicate  copy  thereof  to 
the  clerk  of  th^  peace ;  and  every  proprietor  or  r^f ident  au« 
perintendant  of  any  such  house  who  shall  knowii^ly  and  wil- 
fully neglect  so  to  do  shall  he  deemeid  guilty  of  a  p^i^e- 
meanor ;  which  cppies  the  ss^jd  dark  of  (h^  con^missioners  or 
clerk  of  the  peace  is  hereby  required  to  preserve,  and  ^Iso 
within  five  clear  d^ys  to  enter  in  a  register  to  be  provided 
for  that  pqrpose  the  Christian  and  surname  of  each  insane 
person  90  returned  to  him,  and  of  the  persons  by  whose  or- 
der and  upon  whose  medical  certificates  such  insane  persons 
shall  be  confined,  and  the  house  in  which  such  insane  per- 
son is  confined,  according  to  the  form  in  schedu^  (M*)  *b* 
nexed  to  this  act ;  and  the  clerk  of  tl^  comrnissioners  aind 
clerk  of  the  peace  shall  for  every  omission  or  neglect  ip 
this  particular  forfeit  and  pay*  on  conviction  before  any  one 
of  his  ^aj^s^y's  justice  of  the  peace,  the  9um  of  five  pounds, 
to  be  recovered  apd  applied  as  hereinafter  mentioned* 

ttetote"^  XXKI.  And  be  it  fiirther  enacted,  That  whenever  any 
given  cm  Uie  patient  ooofined  in  aay  house  licensed  for  the  recepcioD  of 
dSth  £7pa.  insane  persoM  shall  be  removed  therefrom,  or  shaH  die,  the 
tioit.  proprietor  or  resident  supierintendai^l  of  such  hou9e  shall, 

witbiii  two  clear  days  next  after  i^uch  removal  or  death, 
transmit  a  written  notice  thereof  to  the  derk  of  the  Metro- 
politan Commissioners  or  derk  of  the  peace,  according  to  the 
form  in  schedule  (H*)  annexed  to  this  act;  and  in  cases  of 
removal  such  notice  shall  state  by  whom  removed,  and  in 
what  state  of  mind  si)ch  person  shall  have  been  when  removed, 
and  (if  within  his  knowledge)  to  what  place  removed ;  which 
notices  shall  in  like  nmqner  be  preserved  and  entered  by  the 
clerk  of  the  commissioners  or  clerk  of  the  peace  as  is  re- 
quired in  the  case  of  the  notice  of  the  admission  of  any  pa- 
tiept  into  such  licensed  house ;  apd  every  proprietor  or  resi- 
dent superintendant  of  any  such  house,  who  sh^ll  knowingly 
and  wilfully  neglect  so  to  do,  nhaXl  be  deemed  guilty  of  a 
misdemeanor. 

Steumcntof  XXXII.  And  be  it  further  enacted.  That  in  case  of  the 
BaSTdybig  de^th  of  any  parish  pauper  patient  in  any  licensed  house,  a 
miued'to^  Statement  of  the  causes  of  the  death  of  such  piitient  shall  be 
derk  of  cam-  drawn  up  and  signed  by  the  medical  attendant  of  such,  li- 
Serk  oen  or  ^^g^g^  house,  and  a  copy  thereof,  duly  certified  by  the  pro- 
vbuon.  prietor  or  resident  superintendant  of  such  house,  diaU  be  by 
him  transmitted  to  the  clerk  of  the  Metropolitan  Commission- 
ers or  the  clerk  of  the  visitors  respectively  within  two  clear 
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days  of  the  death  of  such  patient;  and  eyery  medical  atten-  s&a  wio.4, 
dant  and  proprietor,  or  resident  superinlendant,  who  shall  — - — '■ — 
knowingly  or  wilfully  neglect  to  draw  up,  sign,  or  transmit 
such  statement  as  aforesaid,  shall  respectively,  on  oooTiction 
thereof  before  one  justice  of  the  peace,  forfeit  and  pay  the  sum 
of  ten  pounds,  to  be  recovered  as  hereinafter  directed. 

XXXIII.  And  be  it  further  enacted.  That  in  every  house  Licensed 
licensed  under  this  act  there  shall  (if  it  contain  one  hundred  iJoUt^^' 
patients)  be  a  resident  physician,  surgeon,  or  apothecary;  g^^'*^^^. 
and  every  such  house  containing  less  than  one  hundred  pa-  dent  medka] 
tients  (in  case  such  house  shall  not  be  kept  by  a  physician,  [^ili^ka 
surgeon,  or  apothecary)  shall  be  visited  twice  in  every  week  ^^^^y''^ 
by  a  physician,  surgeon,  or  apothecary;  and  such  resident  at-  medical  moi. 
tendani  or  visiting  physician,  surgeon,  or  apothecary  is  here* 

by  respectively  required  once  in  every  week  to  make  and  sign 
a  statement  of  the  health  of  all  the  patients,  and  the  con- 
dition of  the  house,  according  to  the  form  in  schedule  (I.)  an- 
nexed to  this  act;  and  such  statement  shall  be  entered  in  a 
book  to  be^  kept  at  sucL  house,  and  be  regularly  laid  before 
the  visiting  Metropolitan  Commissioners  or  visitors,  for  their 
inspection  and  signature. 

XXXIV.  Provided  always,  and  be  it  further  enacted,  That  commiMioa- 
when  any  house  shall  be  licensed  to  receive  less  than  eleven  Ster^  mii- 
insane  persons,  then  and  in  such  case  it  shall  and  may  be  <^$^T^^ 
lawful  for  a  majority  of  the  said  commissioners  at  any  meet-  attendants. 
ing  under  this  act,  or  any  three  of  the  said  visitors,  if  they 

shall  so  think  fit,  to  direct  and  permit  that  such  house  shall 
be  visited  by  the  physician,  surgeon,  or  apothecary  onee  at 
the  least  in  four  weeks,  instead  of  twice  in  every  week:  Pro- 
vided always,  that  such  permission  shall  be  in  writing  under 
the  hands  and  seals  of  five  of  tlie  said  commissioners  or  three 
of  the  said  visitors,  as  the  case  may  require,  according  to  the 
form  in  schedule  (K.)  annexed  to  this  act,  and  shall  be  sub- 
ject to  such  alteration  or  revocation  as  the  said  commission- 
ers or  justices  respectively  shall  think  fit;  and  that  such  phy- 
sician, surgeon,  or  apothecary  shall  enter  in  a  book  to  be 
kept  for  that  purpose  the  date  of  his  visit,  and  the  condition 
of  the  house,  and  state  of  health  of  the  patients  therein. 

XXXV.  And  be  it  further  enacted,  That  every  licensed  houm  to  be 
house  within  the  jurisdiction  of  the  Metropolitan  Commis-  m^Mm- 
sioners  shall  be  visited  by  three  at  least  of  the  said  Metropo-  jS^'"™* 
litan  Commissioners,  one  of  whom  at  the  least  shall  not  be  a 
phyueian  as  aforesaid,  four  times  at  the  least  in  every  year, 

on  such  days  and  at  such  hours  of  the  day,  between  the  hours 
of  eight  in  the  morning  and  six  in  the  evening  from  the 
twenty-first  day  of  September  to  the  twenty-first  day  of 
March,  and  between  the  hours  of  six  in  the  morning  and 
eight  in  the  evening  from  the  twenty-first  day  of  March  to 
the  twenty-first  d^y  of  September,  in  each  year,  and  with- 
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sASWiiLi,  shall,  within  the  space  of  two  clear  days  oext  aAer  the  daf 
— ^^^^ —  op  which  any  person  shall  have  |>een  received  into  such  house, 
transmit  a  copy  of  such  order  and  medical  certificates  as  afore- 
said, with  a  notice  according  to  the  form  in  schedule  (G.) 
annexed  to  tliis  fict,  to  tlie  derk  of  the  commissioners ;  and 
the  proprietor  or  resident  superintendant  of  every  hovsa  li* 
censed  within  the  jurisdiction  of  the  visitors  shall  also  wkhin 
the  same  space  of  time  transmit  n  duplicate  copy  thereof  to 
the  clerk  of  th^  peace ;  and  every  proprietor  or  resid^t  su* 
perintendant  of  any  such  house  who  shall  Icnowii^ly  and  wil- 
fully neglect  so  to  do  shall  be  deemed  guilty  of  a  fl^^e- 
meanor  \  whiph  cppiea  the  said  dark  of  th^  commissioners  or 
clerk  of  the  peace  is  hereby  required  to  preserve,  and  also 
within  five  clear  days  to  enter  in  a  r^;ister  to  be  provided 
for  that  purpose  the  Christiap  and  surname  of  each  insane 
person  so  returned  to  him,  and  of  the  persons  by  whose  or- 
der and  upon  whose  medical  certificates  such  insane  persons 
shall  be  confined,  and  the  house  in  which  such  insane  per- 
son is  confined,  according  to  the  form  in  schedu^  (MO  an* 
nexed  to  this  act ;  and  the  clerk  of  the  commissioners  and 
clerk  of  the  peace  shall  for  every  omission  or  neglect  in 
this  particular  forfeit  and  pay,  pu  conviction  before  any  one 
of  bis  ]4aj^s(y's  justices  of  the  peace,  the  4um  of  five  pounds, 
to  be  recqvere4  and  applied  as  hereinafter  mentioned* 

ti^tSte"^  XXKL  And  be  it  fiirtlier  enacttd.  That  whenever  any 
given  an  um  patient  ooofined  in  any  house  licensed  for  the  receptioii  of 
SESh  ^?i»A.  insane  persons  shall  be  removed  thevefrom,  or  shaB  die,  the 
^^^'  proprietor  or  resident  superintendai^t  of  such  houae  shall, 

within  two  clear  days  next  after  such  removal  or  death, 
transmit  a  written  notice  thereof  to  the  clerk  of  the  Metro- 
politan Commissioners  or  clerk  of  the  peace,  according  to  the 
form  in  schedule  (H.)  annexed  to  this  act;  and  in  cases  of 
removal  such  notice  shall  state  by  whom  removed,  and  in 
what  state  of  mind  si|ch  person  shall  have  been  when  r^noved, 
and  (if  within  his  knowledge)  to  what  place  removed;  which 
notices  shall  in  like  maimer  be  preserved  and  entered  by  the 
clerk  of  the  commissioners  or  clerk  of  the  peace  as  is  re- 
quired in  the  case  of  the  notice  of  the  admission  pf  any  pa- 
tiept  into  such  licensed  house;  and  every  proprietor  or  resi- 
dent superintendant  of  any  such  house,  who  shall  knowingly 
and  wilfully  neglect  so  to  do,  shall  be  deemed  guilty  of  a 
misdemeanor. 

statement  of  XXXII.  And  be  it  further  enacted.  That  in  case  of  the 
{S^tTdytag  death  of  any  parish  pauper  patient  in  any  licensed  house,  a 
MiHcd'to^  statement  of  the  causes  of  the  death  of  such  patient  shall  be 
derit  of  cpia-  drswn  up  and  signed  by  the  medical  attendant  of  sudi.li- 
n^^cwenor  ^^^g^  house,  and  a  copy  thereof,  duly  certified  by  the  pro- 
^^'"'''^  prietor  or  resident  superintendant  of  such  house,  shall  be  by 
him  transmitted  to  the  clerk  of  the  Metropolitan  Commission- 
ers or  the  clerk  of  the  visitors  respectively  within  two  dear 
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days  of  the  death  of  such  patient;  and  eyery  medical  atten*  s  ^  >  wu.  4, 
daoi  and  proprietor,  or  resident  superinlendant,  who  shall  — - — - — 
knowingly  or  wilfully  neglect  to  draw  up,  sign,  or  transmit 
such  statement  as  aforesaid,  shall  respectively,  on  conviction 
thereof  before  one  justice  of  the  peace,  forfeit  and  pay  the  sum 
of  ten  pounds,  to  be  recovered  as  hereinafter  directed. 

XXXIII.  And  be  it  further  enacted.  That  in  every  house  Licensed 
lieeosed  under  this  act  there  shall  (if  it  contain  one  hundred  ^i^  1^' 
patients)  be  a  resident  physician,  surgeon,  or  apothecary;  {^^'**]|f'^j. 
and  every  such  house  containing  less  than  one  hundred  pa-  dent  medfcai 
tients  (in  case  such  house  shall  not  be  kept  by  a  physician,  ^bigiM 
surgeon,  or  apothecary)  shall  be  visited  twice  in  every  week  ^^li^^*'*^' 
by  a  physician,  surgeon,  or  apothecary ;  and  such  resident  at-  medical  men. 
tendant  or  visiting  physician,  surgeon,  or  apothecary  is  here* 

by  respectively  required  once  in  every  week  to  make  and  sign 
a  statement  of  the  health  of  all  the  patients,  and  the  con- 
dition of  the  house,  according  to  the  form  in  schedule  (I.)  an- 
nexed to  this  act;  and  such  statement  shall  be  entered  in  a 
book  to  be,  kept  at  sucL  house,  and  be  regularly  laid  before 
the  visiting  Metropolitan  Commissioners  or  visitors,  for  their 
inspection  and  signature. 

XXXIV.  Provided  always,  and  be  it  further  enacted.  That  commi«»ioa- 
when  any  house  shall  be  licensed  to  receive  less  than  eleven  2ter^e  mri- 
insane  persons,  then  and  in  such  case  it  shall  and  may  be  ^l^jL'jJ^^ 
lawful  ror  a  majority  of  the  said  commissioners  at  any  meet*' attendant. 
ing  under  this  act,  or  any  three  of  the  said  visitors,  if  they 

shall  so  think  fit,  to  direct  and  permit  that  such  house  shall 
be  visited  by  the  physician,  surgeon,  or  apothecary  onee  at 
the  least  in  four  weeks,  instead  of  twice  in  every  week:  Pro- 
vided always,  that  such  permission  shall  be  in  writing  under 
the  hands  and  seals  of  five  of  the  said  commissioners  or  three 
of  tbe  said  visitors,  as  the  case  may  require,  according  to  the 
form  in  schedule  (K.)  annexed  to  this  act,  and  shall  be  sub- 
ject to  such  alteration  or  revocation  as  the  said  commission- 
ers or  justices  respectively  shall  think  fit;  and  that  such  phy- 
sician, surgeon,  or  apothecary  shall  enter  in  a  book  to  be 
kept  for  that  purpose  the  date  of  his  visit,  and  the  condition 
of  the  house,  and  state  of  health  of  the  patients  therein. 

XXXV.  And  be  it  further  enacted,  That  every  licensed  Hooaea  to  be 
house  within  the  jurisdiction  of  the  Metropolitan  Commis-  m^Mm- 
sioners  shall  be  visited  by  three  at  least  of  the  said  Metropo-  J^^' "™" 
litan  Commissioners,  one  of  whom  at  the  least  shall  not  be  a 
physician  as  aforesaid,  four  times  at  the  least  in  every  year, 

on  such  days  and  at  such  hours  of  the  day,  between  the  hours 
of  eight  in  the  morning  and  six  in  the  evening  from  the 
twenty-first  day  of  September  to  the  twenty-first  day  of 
March,  and  between  the  hours  of  six  in  the  morning  and 
eight  in  the  evening  from  the  twenty-first  day  of  March  to 
the  twenty-first  diiy  of  September,  in  each  year,  and  with- 


604  /4ppenJUx* 

9&8WBI.4,  oul  nofioei  and  for  80ch  Icfiigth  of  time  as  tbey  sMI 
— ^^^^ —  fit,  and  they  are  hereby  empowered  to  examine  the  persona 
oon6ned  therein  in  such  manner  as  they  shall  see  fit. 

SSSii*^'        XXX VL  And  be  it  further  enacted,  That  every  licensed 

tfan«»-yew   house  within  the  jurisdiction  of  the  said  visitors  appointed  at 

^        quarter  sessions  shall  be  visited  by  two  at  least  of  the  said 

visitors  three  tiroes  at  the  least  in  every  year,  in  liloe  manner 

and  with  like  powers  as  is  hereiinbefore  directed  and  given 

titedSkof    ^  ^^  Metropolitan  Commissioners:  Provided  always,  that  it 

uwomnmb-  shall  Hot  be  lawful  for  the  derk  of  the  said  Metropolitan 

jusUcflfc"      Commissioners,  or  derk  of  the  peaee,  or  other  person  ap* 

pointed  as  aforesaid,  to  aoeompany  the  said  commissioners 

or  visitors  on  any  visit  of  inspection  to  any  of  the  said  hoi 

unless  he  be  required  for  any  special  purpose  by  anch 

missioners  or  visitors. 

^^1^      XXXVII.  And  be  it  farther  enacted,  That  the  Metropo- 

tontoinquiii  litau  Commissioners  or  visitors,  upon  their  several  viaiiations 

tS^Si^Di-   hereinbefore  mentioned,  shall  inquire  whether  anv  and  at 

kSSrtMXMd.  ^^*^  titneB  Divine  Service  is  read  and  performed  for  the 

benefit  and  consolation  of  any  of  the  patients,  or  what  reli* 

gions  aid  they  receive  under  any  circumstances  of  inteUectnal 

improvement,  and  what  description  of  employment*  amaae* 

ment,  or  recreation  (if  any)  is  provided  for  them ;  and  «neb 

eommissioners  or  visitors  shall  at  the  time  of  sudb  visitatisn 

state,  in  the  book  directed  by  this  act  to  be  kept  for  veconi* 

ing  the  visits  of  the  Metropolitan  Commissioners,  or  viaitan 

re8pe<!tivtly,  the  result  of  such  their  inquiry,  with  snehnib* 

ifn««i>«r-     asrralions  as  tfa^  shall  think  useful  or  necessary;  and  in 

^roprie£tt>  those  houses  where  it  diofl  appear  that  Divine  Servioa  is  not 

Jjjlll^       peribrroed,  or  that  reHgioos  communication  with  any  minister 

is  not  permitted,  the  proprietor  or  resident  superintendant  nf 

such  house  shaU  state  in  the  said  book  the  reason 


PtanofhouM      XXXVtll.  And  be  it  further  enacted,  That  there  shall  U 

mi!mAoapf  huHg  Up  in  some  coDspicuous  part  of  every  licensed  hbuse  a 

rad^MKh    ^*^Py  ^^  '^®  P^^"  delivered  to  the  Metropolitan  Commissibn- 

vbiution      ers  or  justices,  and  there  shall  also  be  kept  in  every  iufcA 

entomaiw    housc  a  King's  Primer's  copy  of  this  act  bound  uji  in  iC^bMI:! 

"^"''^       in  which  book  the  said  commissioners  or  visitors  withiiik  ^bir 

jurisdictions  are  hereby  required,  at  every  such  v!sintiitin;^lb 

make  minutes  in  writing  of  the  condiuon  of  such  house,  a^  tii 

the  care  of  the  patients  therein,  and  all  such  other  partict^rs 

as  they  shall  think  deserving  of  their  notice,  together  with 

their  observations  thereupon ;  and  the  said  MetropolitanCbtti^ 

missioners  or  visitors  shall  transmit  a  copy  of  such  minnte  to 

the  respective  clerk  of  the  commissioners  or  clerk  of  the 

peace. 

Minateitobe      XXXIX.  And  be  it  further  enacted,  That  the  clerk  of  the 
^{2^1^'teoiL    Metropoliun  Commissioners  and  the  clerk  of  the  peace  re- 
spectively, or  other  person  appointed  as  aforesaid,  shall  enter 
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Mwh  copj  of  miottte  in  a  book  lobe  kept  by  thepa  'for  tiiat  sidij<v9iii4» 
pttipote;  and  aU  such  minutes  sbail  be  laid  beibfe  the  aaid  — ^:^ — 
commissioDers  or  justicea  reapeetively  previoua  to  tbe  coo** 
uderatioa  of  any  renewal  of  tbe  licence  to  tbe  house  to  which 
9uch  minutes  shall  relate. 

XL.  And  be  it  further  enacted.  That  if  tbe  ptroprietor  or  CoiioMifng 
readent  superinlendant  of  any  liceoaed  bouse  shaM  fmudo*  imSuoo™ 
lendy  eoaceal  or  attempt  to  conceal  any  pari  of  aueh  house  ^^S£^ 
or  premises,  or  any  person  detained  thereiii  as  insane,  from  "mmov. 
any  siieh  commissioners  or  visitoiay  or  from  any  medical  or 
other  person  authorized  under  tbe  provisions  of  this  act  to 
visit  and  inspect  any  auch  house  and  tbe  patients,  confined 
tfaorein,  every  person  so  offending  shall  be  deemed  guilty  of 
a  misdemeanor. 

XLL  And  be  it  further  enacted,  That  if  it  ehdt)  appear,  af*  commkikm- 
ter  three  separate  and  distinct  vistlsy  to  be  nmdef  by  three  at  ^iiSSiy^ 
the.  least  of  the  said  Metropolitan  Commissioner^  ^or  three  at  J^y'SSfin- 
tbetast  of  the  aaid  visilorsi  within  their  reepeotive  jumdkfcions,  ^ 
two  of  wkicbooiBmisBionera  at  the  leaat  shall 'kephysicians* 
or«iie  of  w^icfa  visitors  shaU  he  a  medioal  praeiitieiier,  four* 
lasndaya  ait  the  leaat  to  intervene  between  eaok  tiait^  that 
any  person  ia  detMned  in  any  •  such  bouse  without  sufficient 
oansev  and  notke  thereof  in  writing  shall  have  been  given  by 
tke  clerk  of  suob  commissioners  or  visitors  to  the  proprietor 
or  resident  superintendant  of  such  houses  and  to  die  perscm 
fay  whose  autbtMity  snob  maane  person  ivaa  sent,  it  shall  and 
may  be  lawAil  for  the  saki  commissioiiers,  at  one  oi  their 
quarterly  meetings,  or  at  a  meeting  speciaUy  summoned  at 
fonr dear  days'  netiee,  or  for  tbe  Juiiltoes  in  quavtov  aessionl^ 
toiset'suebpenonat  liberty^  or  otherwise  to  act' under tbf 
oircninstancvs  as-  the  case  may  aeem  to  requii^:  Psovidedid* 
ways,  that  in  ease  of  illnese  or  other  reasonable  cause  prevents 
ing  the  subsequent  visitations  to  be  made  b^  the  same  m^di- 
pal  commissioners  or  medical  visitors,  then  such  subsequent 
visitation  may  be  made  by  any  other  medical  commissioner  or 
medical  visitor;  but  such  power  of  liberation  shall  not  ex-  EucpUon. 
tend  to  the  case  of  any  person  who  shall  have  been  found  idiot, 
lunatic,  or  of  unsound  mind  under  a  commission  issued  for 
that  purpose  by  the  Lord  Chancellor  or  other  the  person  or 
persons  mtrusted  as  aforesaid,  nor  to  any  insane  person  con- 
fined under  any  order  or  authority  of  his  Majesty's  principal 
Secretary  of  State  for  the  Home  Department ;  but  it  shall  and 
may  be  lawful  for  the  said  Metropolitan  Commissioners  or  vi- 
sitors, if  they  shall  think  fit,  to  examine  into  the  state  of  mind 
or  condition  of  any  such  person,  and  to  report  their  opinion  in 
writing  of  the  state  of  mind  or  condition  of  such  person  to 
the  Lord  Chancellor  or  other  the  person  or  persons  intrusted 
as  aforesaid,  or  to  his  Majesty's  principal  Secretary  of  Sta^e 
for  the  Home  Department,  as  the  case  may  be. 
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2&3Wni.4,      XLII.  And  be  rt  further  enacted,  That  it  shall  and  may 

^'  ^^'     be  lawful  to  and  for  any  two  or  more  of  the  said  commtssion* 

S!*upoain"  ®"  ^'  visitors  respectively,  upon  receiving  information  upon 

forma^iof  oath  (which  oath  they  are  or  any  one  of  them  is  hereby  cm- 

in  any  Ucens-  powered  to  administer)  that  the  party  making  such  oath  bath 

^Mt^'sftme  cause  to  suspcct  and  doth  verily  Mieve  that  some  tnalpractices 

at  night.        have  taken  plac^  iit  any  house  iicensied   und^   this   act, 

which  malpractices  cannot  be  ascertained  by  exaraiDation  and 

inspection  during  the  day,  to  visit  and  to  inspect  iay  such 

house  at  sudi  hour  6i  the  night  as  they  sball  think  fiL 

In  cam  of  XLIII.  And  be  it  furthei^  enacted,  That  if  any  person  shall 

^l^anymu^-  ^PP^Y  ^^  ^^^  ^^  ^^^  Metropolitan  Commissioners  6t  any  visitor 
h*iI?S£^'  within  their  respective  jurisdictions,  in  order  to  be  informed 
ment,the      whether  any  particular  person  is  confined  therein,  atid  the 
enTftc.  may  said  commissioner  or  visitor  shall  think  it  reasokiable  to  per- 
toUwdaSr  ™^^  ^^^'^  inquiry  to  be  made,  and  shall  sign  an  order  directed 
^Sfito^  to  the  clerk  of  the  commissioners  or  clerk  of  the  peace,  or 
formation/    Other  person  appointed  as  aforesaid,  for  that  purpose,  the  said 
clerk  of  the  commissioners  or  clerk  of  the  peace,  or  other  per- 
son appointed  as  aforesaid,  is  hereby  required,  upon  the  re* 
ceipt  of  such  order,  and  upon  payment  of  the  sum  of  seven 
shillings  and  no  more  for  his  trouUe,  to  make  search;  and 
if  it  shall  appear  upon  search  that  the  person  so  inquired  af- 
ter is  or  has  within  the  last  twelve  months  been  confined  in 
any  of  the  said  houses,  the  said  clerk  ol*  the  commisaioiiers  er 
clerk  of  the  peace,  or  other  person  appointed  as  aibresaidi 
shall  deliver  to  the  person  so  applying^  in  writiiigi  the  nana 
of  the  proprietor  or  resident  superintendant  in  whose  house 
the  person  so  inquired  after  is  or  has  been  oonfinedi  the  situa- 
tion of  such  house,  and  (if  required)  a  c^y  of  the  order  and 
medical  certificates  upon  whidi  such  person  was  received  into 
such  house« 

Annual  re-        XLIV.  And  be  it  further  enacted,  That  the  Metropolitan 

^Sb^l^'Z  Commissioners  shidl  in  the  month  of  June  in  ev6ry  year  naake 

chan^or     ^  f^port  of  the  State  and  condition  of  the  severid  houses  K- 

Ac        '    censed  by  them  under  this  act,  and  also  as  to  the  care  of  tb^ 

patients  therein,  and  such  other  particulars  as  they  ^U  think 

deserving  of  notice,  to  the  Lord  Chancellor  or  odier  the  per* 

son  or  persons  intrusted  as  aforesaid. 

TnuMcriptof  XLV.  And  be  it  further  enacted,  that  the  clerks  of  the 
!piriton*to'aU  P^acc  Within  their  respective  jurisdictions  shall  in  the  month 
hmuettobe  of  June  in  every  year  prepare  a  complete  transcript  of  the 
clerk  of  t&  minutcs  of  the  said  visitors  on  their  several  visitations  to  the 
ST^^tSr*^  several  houses  within  their  respective  jurisdictions  licensed 
dak ofthe  under  this  act,  which  transcript  shall  be  transmitted  by  the 
respective  clerks  of  the  peace,  on  or  before  the  first  day  of 
August,  to  the  clerk  of  the  Metropolitan  Commissioners,  who 
shall  preserve  the  same  for  the  inspection  of  the  said  Metro- 
politan Commissioners,  his  Majesty's  principal  Secretary  of 
State  for  the  Home  Department,  the  Lord  Chancellor  or  other 


peace.  6tc. 
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the  peradn  or  penotii  intrusted  as  aforesaid,  and  any  ottier  s^swiii4. 
person  having  authority  from  them  respectively.  — ^:-^ — 

XLVI.  And  be  it  further  enacted,  That  no  person  (except  Nopmoto 
he  be  a  guardian  or  relative  who  does  not  derive  ilnv  profit  SS^^Son 
from  the  charge  or  a  committee  appointed  by  the  Lora  Chan-  JJJSrtiSSJi 
oellor  or  other  the  person  or  persons  intrusted  as  aforesaid,)  wiUMmtaa 
ahall,  under  pain  of  being  deemed  guilty  of  misdemeanor,  re-  SoaoStf  ~ 
ceive  to  board  or  lodge  in  any  house  not  licensed  under  this  ^^^^ 
aet,  or  take  the  care  or  charge  of  any  insane  person,  without 
first  having  the  like  order  and  medicml  certificates  as  are  re- 
quired on  the  admission  of  an  insane  person  (not  being  a  parish 
pauper  patient)  into  a  licensed  house  (d). 

XLVII.  And  be  it  further  enacted.  That  every  person  (ex-  cmy  ofsuch 
cept  as  aforesaid)  who  shall  receive  to  board  or  lodge  in  any  Suoum tobc 
house  not  licensed  under  this  act,  or  take  the  care  or  charge  'T'^^^^l^. 
of,  any  insane  male  or  female  person,  shall  within  twelve  ca-  Sm  commb- 
lendar  months  next  after,  if  such  insane  persons  respectively  dmd'"'pri. 
shall  not  previously  have  returned  to  their  own  or  usual  place  ▼•tewtarn." 
of  abode,  transmit  to  the  clerk  of  the  Metropolitan  Commis- 
sioners a  copy  of  such  order  and  medical  certificates,  sealed, 
and  indorsed  '*  private  return,"  and  not  to  be  inspected  by  any 
person  except  by  the  said  clerk  or  other  person  authorized  by 
the  Lord  Cbancdlor  or  his  Majesty's  Secretary  of  State  for 
the  Home  Department;  and  every  such  person  (except  as 
aforesaid)  shall  also  (if  such  insane  male  or  female  person  shall 
not  have  been  removed)  on  the  first  day  of  January  in  every  suc- 
ceeding year,  or  within  seven  clear  days  after,  transmit  to  such 
derk  a  certificate  signed  by  two  physicians,  surgeons  <Sr  apo^ 
thecaries,  describing  the  then  actual  state  of  mind  of  such  insane 
person,  and  to  be  indorsed  *'  private  return  ;*'  and  all  such  or- 
ders, medical  certificates,  and  returns  shall  be  preserved  by 
the  said  clerk,  and  shall  be  open  only  tb  the  inspection  of  his 
Majesty's  principal  Secretary  of  State  for  the  Home  Depairt- 
ment,  and  of  the  Lord  High  Chancelldl'  or  other  the  person  or 
persons  intrusted  a^  aforesaid,  and  6(  such  other  persons  as 
shall  be  authorized  to  inspect  the  sanle  by  an  ohler  undet 
thdr  respective  hands  and  seals;  and  every  persoil  (except  as 
aforesaid)  who  shall  receive  to  board  or  lodge  ih  any  house 
not  licensed  under  this  act,  or  take  the  care  or  charge  oF^  atiy 
insane  perison  in  any  such  house,  and  who  shall  omit  to  trsns- 
mit  such  copies  of  orders  and  certificates,  shall  be  deelned 
guilty  of  a  misdemeanor;  and  the  clerk  of  the  Metropolitan 
Commissioners  in  lunacy,  with  the  sanction  in  writing  of  his 
Majesty's  principal  Secretary  of  State  for  the  Home  Depart- 
ment, is  hereby  required  to  enforce  the  due  execution  of  this 
provision  of  law;  and  he  shall  be  paid  or  allowed  such  a  sum 
of  money  for  any  proceedings  thereabout  as  his  Majesty's 

{d)  This  provision  differs  from  that  in  the  0  Geo.  4,  c.  41,  s.  40.    Sre 
ante,  pp.  480—482. 
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»*s WI1I.4.  principal  Seeretary  of  State  for  tbe  Home  Department  afaall 
— ±i2Z: —  think  fit,  and  to  be  chargied  upon  the  contingency  fund  of  the 
Home  Office. 

Lord  Chan-        XL VIII.  ProTided  always,  and  be  it  further  enacted.  That 
SSS^^  it  shall  and  may  be  lawful  tor  the  Lord  High  Chancelkv  or 
dv?uS^'  other  the  person  or  persons  intrusted  as  aforesaid,  or  for 
^^^StrS^  his  Majesty's  pHhcipal  Secretary  of  State  for  the  Home  De- 
urm  ato.1      partment,  in  case  of  any  person  being  confined  as  a  state  lu- 
natic, or  under  the  order  of  any  criimnal  court  of  juatioe,  if 
they  shall  think  fit,  at  any  time  or  times,  by  an  order  by  either 
of  diem  directed  to  the  said  Metropolitan  Commissioners,  or 
to  any  other  person  whom  they  shall  think  fit  to  appoint,  to 
require  the  said  Metropolitan  Commissioners  or  other  person 
so  to  be  appointed  to  visit  and  examine  any  person  confined 
as  an  insane  person,  who  shall  be  confined  in  the  care  of  any 
guardian  or  relative,  or  of  any  other  person,  and  to  make  a 
report  to  the  Lord  Chancellor  or  other  the  person  or  persons 
intrusted  as  aforesaid,  or  to  his  Majesty's  principal  Secre- 
tary of  State  for  the  Home  Department,  of  such  matters  as 
fctttnotjM^    they  shall  be  directed  to  inquire  into:  Provided  always,  that 
conmittM.  *  the  said  Secretary  of  State  shall  have  no  authority  under 
this  act  to  order  a  visitation  or  examination  of  any  patient 
under  the  care  of  a  committee  appointed  by  the  Lord  High 
Chancellor  or  other  the  person  or  persons  intrusted  aa  afore- 
said. 

i^cb^       XLIX.  And  be  it  further  enacted,  That  it  shall  and  may 
cmtwyof      be  lawful  for  the  Lord  Chancellor  or  other  the  peraon  or  per* 
oSarra^Bb-  sons  intrusted  as  aforesaid,  or  his  Majesty's,  principal  Secre- 
toHiit'iuM-  ^^  ^^ ^^^  ^^  ^^  Home  Department,  if  he  shall  think  fit, 
tkisyhunt     lo  employ  any  Metropolitan  Commissioner  appointed  under 
t^i^SS^     ^^  ^'^f  Of  medical  or  other  person,  to  inspect  and  inquire 
into  the  state  of  any  lunatic  asylum,  public  hospital,  or  other 
house  or  place  wherein  any  insane  person,  or  person  repre- 
sented to  be  insane,  shall  be  confined,  and  to  report  to  him 
the  result  of  such  inspection  and  inquiry;  and  every  sudi 
commissioner,  medical  or  other  person,  employed  to  visit  any 
person  to  inspect  any  place  as  aforesaid,  shall  be  paid  or  al- 
lowed such  sum  of  money  for  his  attendance  and  trouble  as  to 
the  Lord  Chancellor  or  other  the  person  or  persona  intrusted 
as  aforesaid,  or  his  Majesty's  Secretary  of  State  for  the  Home 
Department,  shall  seem  to  be  an  adequate  and  reasonable  al- 
lowance, and  such  expenses  shall  be  charged  on  the  contin- 
gency fund  of  the  Home  Office. 

ordm.  ac  L.  Provided  always,  and  be  it  further  enacted,  That  in  all 
pcnoiif  dying  cascs  in  which  any  patient  shall  die,  or  have  been  discharged 
Sddhmd  ^  curcd,  the  order,  medical  certificates,  and  notices  required 
uptotito  ^  under  this  act,  or  under  theaaid  recited  act  of  the  nindi  year 
of  the  reign  of  hia  said  late  Majesty,  may  be  delivered  up  to 

(#)  See  «!<»,  pp.  48S,  4S3. 
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tto  Xinvd  CtettedloTv  or  other  thrperscm  er  penons  inlnHtttL^^  »  w^4. 
m  ftfinreiaid,  to  be  caneeUed,  and  tbe  name  of  auidi  peraon  to  — ^^—^ — 
be  wholly  erased  from  the  register  thereof,  wiibtn  one  year 
^fker  tbe  period  of  auch  death  or  discharge. 

LI.  Provided  always,  and  be  it  further  enacted,  That,  afbnr  lugbtcn  of 
the  passhig  of  this  act,  the  clerk  to  the  Metropditan  Gommia-  Si]^*^ 
sion  appointed  under  the  former  act  for  licensing  houses  for  the  ^  aTl^' 
reception  of  insane  persons  shall  forthwith  ddiver  up  any  re-  chnoriteb . 
gister  of  private  patients  which  may  be  in  hia  paaseaaien  to 
the  {iord  Chancellor,  or  other  person  or  penons  intmate^  aa 
aforeaaid»  in  order  that  the  same  may  be  canoeliad. ' 

*■  MI.    And  for  the  better  enabling  the  MetropbHtan  Com-  commJjMii- 
mi^sieners  and  visitors  executing  this  act  to  inqurre  into  the  Sl^^Itnoir 
seir^ral  rfiatters  and  things  by  this  act  tefhred  to  them,  belt  5  J^S^to 
eiiacted,  lliat  it'shall  be  lawfbl  to  andTor  any  three  of  the  -said  i*™^  '*" 
cotnfmissioners,  one  of  whom  shall  not  be  a  physician,  or  tHe  °**^ 
said  visitors,  from  time  to  time  as  they  sbalf  see  occasion,  to 
tequire,  by  summons  (according  to  the  form  in  schedule  (N.) 
annexed  to  this  act),  any  person  to  appear  before  th'em  to  tes- 
tify the  truth  touching  any  matters  relating  to  the  execution 
df  the  powers  given  by  this  act,  on  oath  or  affirmation,  which 
oMh  or  affirmation  the  said  commfsstoners  or  vitritors  are  here^ 
by  '<Mpowered  to  administer;  and  every  persort  who  shall  rii^ 
itppeiir -before  the  said  commissioners  or  vitfkors  pursuaiVt  to 
such  summons,  without  assigning  some  reasonable  excuse  Ibr 
notafipearing,  erappeariagshallieAiaetobeswoifi  orexatfiin** 
ed«  and  being  -thereof -.convioled  before  one  of  his  Majeaty '6  • .-  ^ 

jttstieea  of  the  peace,  upon  information  thereof  uponoath  befove 
any  such  justice,  shall  for  every  such  ncgkot  or  lefiiaal  forfitft  \ 

and  pay  such  sum  of  money^  not  exceeding  fifty  pounds  nor  loaa 
tlian  ten  pounds,  as  ancb  justice  shall  think  fit  and^rdiir.:    * 

LIII.  And  for  the  more  effectual  prosecution  6t  ofience§  summary 
puniehable  by  summary  conviction  mider  this  act,  bfe  it  enact*-  «»^*«*^- 
ed,  That  where  any  person  shall  be  charged  upon  the  oath  of 
a  credible  wimess  before  a  justice  6f*tfae  peace  for  any  offence 
against  the  provisions  of  this  act,  the  justice  may  summon  the 
person  charged  to  appear  at  a  time  and  place  to  be  niamed  in 
such  summons;  and  if  he  shall  not  appear  accordingly,  and 
upon  proof  of  the  due  service  of  the  summons  (b^  icavthg 
tbe  aiimb  at  bis  last  or  usual  place  of  abbde)^  the  said 'justice, 
ivith  'another  justice,  may  either  proceed  to  hear  and  ^eter- 
nae  the  ease,  or  issue  his  warrant  for  apprehending  such  per* 
son  and  bringing  him  before  him  or  some  dtheif  justices  of 
the  peace;  and  the  justice*  before  whom  the  person  so  charg* 
«d.dudl  appear  or  be  brought  shall  proceed  to  hear  and  de^ 
termine  the  case, 

LIV.  And  be  it  further  enacted,  That  the  justices  before  FGnnorcon* 
whom  any  person  shall  be  convicted  of  any  offence  against ''*****^"' 
this  act  may  cause  the  conviction  to  be  drawn  up  in  the  fol- 
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2  &  3  wnu  4,  lowing  form  of  words,  or  in  any  other  form  of  words  to  the 

— SiiHL —  same  effect,  as  the  case  may  require;  and  that  no  oonTietioa 

under  this  act  shall  be  yoid  through  want  of  forme 

'  BE  it  remembered,  That,  on  the  day  of  , 

'  in  the  year  of  our  Lord  ,  at  , 

'  in  the  county  of  ,  A.  B.  is  convicted  before 

'  us,  .of  his  Majesty's  justices  of  the  peace 

'  for  the  said  county,  for  that  he  the  said 
*  did  ,  and  we  the  said 

'  adjudge  the  said  for  hia 

'  offence,  to  pay  the  sum  of  •' 

praoeedinp  LV.  And  whereas  it  is  not  intended  by  this  act  to  give  the 
^Ee]u2S&S  proprietors  or  resident  superiutendant  of  any  licensed  houses 
co^miMT.  ^'  *^y  other  person  concerned  in  confining  any  of  his  Majes- 
ty's subjects,  any  new  justification  from  their  being  able  to 
prove  that  the  person  so  confined  has  been  sent  there  by  such 
order  and  upon  such  medical  certificates  as  are  required  by 
this  act ;  be  it  therefore  enacted,  That  in  all  proceedings  which 
shall  be  had  under  his  Majesty's  writ  of  habeas  corpus^  and 
in  all  indictments,  informations,  and  actions  and  other  pro- 
ceedings that  shall  be  preferred  or  brought  against  any  person 
&r  confining  or  ill-treating  any  of  his  Majesty's  subjects,  in- 
sane, or  represented  or  alleged  to  be  insane,  the  parties  com- 
plained of  shall  be  obliged  to  justify  their  proceedings  accord- 
ing to  the  course  of  the  common  law,  in  the  same  manner  as 
if  this  act  had  not  been  made. 

Rccomand  LVI.  And  be  it  further  enacted,  That  all  complaints  and 
JS2Ug~  ^  informations  of  and  for  offences  against  this  act,  where  any 
fines,  penalties,  or  forfeitures  are  imposed  by  virtue  of  this 
aet,  and  not  otherwise  provided  for,  shall  and  may  be  made 
before  one  or  more  justices  of  the  peace  for  the  county  or 
place  wherein  the  offence  shall  be  committed,  and  such  jus- 
tice is  hereby  authorized  and  empowered  to  take  cognizance 
thereof^  and  to  summon  the  person  complained  of  to  appear 
before  two  or  more  justices  of  the  peace,  and  upon  compiaint 
upon  oath  to  issue  their  warrant  for  the  apprehension  of  any 
such  person,  and  upon  the  appearing  or  not  appearing  of  such 
person  pursuant  to  such  summons,  or  upon  such  person  being 
apprehended  with  such  warrant,  to  hear  the  matter  of  every 
such  complaint  and  information,  by  examination  of  any  wit- 
ness upon  oath,  and  to  make  any  such  determination  thereon 
as  such  justices  shall  think  proper;  and,  upon  conviction  of 
any  persons,  such  justices  shall  and  may  issue  a  warrant  un- 
der their  hands  and  seals  for  levying  the  fine,  penalty,  or  for- 
feiture by  virtue  of  this  act  imposed  for  such  offence,  by  dis- 
tress and  sale  of  the  goods  and  chattels  of  the  person  so  con- 
victed ;  and  it  sliall  and  may  be  lawful  for  any  such  justice  to 
order  any  person  so  convicted  to  be  detained  and  kept  in  the 
cuslody  of  any  constable  or  other  peace  ofUcer  until  return 
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can  be  conveniently  made  to  such  warrant  of  distress,  unless  the  2^3  wm.  4, 
•aid  ofiender  shall  give  sufficient  security,  to  the  satisfaction  of — ^^^^ — 
such  justice,  for  his  appearance  before  the  said  justice  on  such 
day  as  shall  be  appointed  for  the  return  of  such  warrant  of 
distress,  such  day  not  being  more  than  seven  days  from  the 
time  of  taking  any  such  security,  and  which  security  the  said 
justice  is  hereby  empowered  to  take  by  way  of  recognizance 
or  otherwise;  but  if  upon  the  return  of  such  warrant  of  dis- 
tress it  shall  appear  that  no  sufficient  distress  can  be  had 
whereupon  to  levy  the  said  penalty  or  forfeiture  and  such 
costs  and  charges  as  aforesaid,  and  the  same  shall  not  be  forth- 
with paid,  or  in  case  it  shall  appear  to  the  satisfaction  of  such 
justice,  either  by  the  ccmfession  of  the  offender  or  otherwise, 
that  the  ofiender  hath  not  sufficient  goods  and  chattels  where- 
upon the  said  penalties,  forfeitures,  fines,  costs,  and  charges 
may  be  levied  under  a  warrant  of  distress,  sucli  justice  shall 
not  be  required  to  issue  such  warrant  of  distress;  and  there- 
upon it  shall  be  lawful  for  such  justice,  and  he  is  hereby  au- 
thorized and  required,  by  warrant  under  his  hand  and  seal^  to 
commit  such  offender  to  the  common  gaol  or  house  of  correc- 
tion for  any  term  not  exceeding  three  calendar  months  unless 
such  penalty  or  forfeiture,  and  all  reasonable  charges  attend- 
ing the  recovery  thereof,  shall  be  sooner  paid  and  satisfied ; 
and  all  such  fines,  penalties,  and  forfeitures,  when  recovered, 
•hall  be  paid  into  the  hands  of  the  overseers  of  the  poor  of 
the  parish  where  the  offence  shall  be  committed;  and  the 
overplus  (if  any)  arising  from  such  distress  and  sale,  after 
payment  of  the  penalty,  and  the  costs  and  charges  attending 
the  same,  shall  be  returned,  upon  demand,  to  the  owner  of  the 
goods  and  chattels  so  distrained. 

LVIL  Provided  always,  and  be  it  further  enacted.  That  Appeal  to 
any  person  thinking  himself  aggrieved  by  any  order  or  deter-  ^ 
mination  of  any  justice  of  the  peace  in  pursuance  of  this  act 
may,  within  four  calendar  months  after  such  order  made  or 
given,  complain  to  the  justices  of  the  peace  at  the  general  or 
qtiarter  sessions  of  the  peace  to  be  held  in  and  for  the  county 
wherein  the  offence  shidl  be  committed,  the  person  appealing 
having  first  given  at  least  fourteen  clear  days'  notice  in  writing 
of  audi  appeal,  and  the  nature  and  matter  thereof,  to  the  per- 
son appealed  against,  and  forthwith  after  such  notice  entering 
into  a  recognizance  before  some  justice  of  the  peace,  with  two 
sufficient  sureties,  conditioned  to  try  such  appeal,  and  to  abide 
the  order  and  award  of  the  said  court  thereupon ;  and  the  said 
justices,  upon  the  proof  of  such  notice  and  recognizance  hav- 
ing been  given  and  entered  into,  shall,  in  a  summary  way,  hear 
and  determine  such  complaint  at  such  general  or  quarter  ses- 
sions of  the  peace  to  be  held  for  the  said  •  county,  or,  if  they 
think  proper,  adjourn  the  hearing  hereoff  until  the  next  gene-  f  sie. 
ral  or  quarter  se^ons  of  the  peace  to  be  held  for  the  said 
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2&3wn].4,  county,  and^  if  they  see  cause,  may  mitigate  any  forfeiture  or 
— ^^^ —  fines,  and  may  order  any  money  to  be  returned  which  shall 
have  been  levied  in  pursuance  of  such  order  or  determinationy 
and  shall  and  may  also  award  such  further  satisfaction  to  be 
made  to  the  party  injured,  or  such  costs  to  either  of  the  par- 
ties, as  they  shall  judge  reasonable  and  proper;  and  all  such 
determinations  of  the  said  justices  shall  be  final,  binding,  and 
conclusive  upon  all  parties,  to  all  intents  and  purposes  what- 
soever. 

Limitation  of     LVIII.  And  be  it  further  enacted.  That  if  any  action  or 
actioni.         g^'^  gi^^ii  ^  commenced  or  brought  against  any  person  for 

any  thing  done  in  pursuance  of  this  act,  the  same  shall  be 
commenced  within  six  calendar  months  next  after  the  fact 
committed,  and  shall  be  laid  or  brought  in  the  county,  city, 
or  place  where  the  cause  of  action  shall  have  arisen,  and  not 

General  inuc  elsewhere;  and  the  defendant  in  every  such  action  or  suit 
shall  and  may  at  his  election  plead  specially,  or  the  general 
issue  not  guilty,  and  give  this  act  and  the  special  matter  in 
evidence  at  any  trial  to  be  had  thereupon,  and  that  the  same 
was  done  in  pursuance  and  by  the  authority  of  this  aet;  and 
if  the  same  shall  appear  to  be  so  done,  or  that  such  action  or 
suit  shall  be  brought  in  any  other  county,  city,  or  place,  or  shall 
not  have  been  commenced  within  the  time  before  limited  for 
bringing  the  same,  that  then  the  jury  shall  find  a  verdict  for 

Treble  costs,  the  defendant;  and  upon  a  verdict  being  so  found,  or  if  the 
plaintiff  shall  be  nonsuited,  or  discontinue  his  action  or  suit 
after  the  defendant  shall  have  appeared,  or  if,  upon  demurrer* 
judgment  shall  be  given  against  the  plaintiff,  then  the  defend- 
ant shall  recover  treble  costs,  and  have  such  remedy  for  re* 

t  8ie.  covering  the  same  as  any  defendant  hath  or  f  have  in  any  other 

cases  by  law. 

Actions  not  to      LIX.  Provided  always,  and  it  is  hereby  further  enacted, 
except      That  it  shall  not  be  lawful  for  any  person  whomsoever  to 
m^onmor  Commence,  prosecute,  enter,  file,  or  prefer  any  action,  bill« 
Justices.        plaint,  information,  or  indictment  against  any  person,  under 
or  by  virtue  of  this  act,  unless  the  same  be  commenced,  pro- 
secuted, entered,  filed,  or  preferred  by  order  of  the  said  Me- 
tropolitan Commissioners  at  some  one  of  their  meetings,  or 
by  the  justices  at  their  general  quarter  sessions,  within  their 
respective  jurisdictions,  or  aa  is  otherwise  directed  by  this 
act;  and  if  any  action,  bill,  plaint,  information,  or  indictment 
shall  be  commenced,  entered,  filed,  or  preferred  by  or  in  the 
name  of  any  person  whomsoever  (except  as  aforesaid),  the 
same  and  all  proceedings  thereupon  had  shall  be  null  and  void; 
and  the  Court  and  justice,  where  or  before  whom  such  action, 
f  5fc.  bill,  plainty  information,  or  indictment  is  or  shall  be  orf  com- 

menced, prosecuted,  entered,  filed,  or  preferred,  shall  not  per- 
mit or  suffer  any  proceedings  to  he  had ;  and  no  Metropolitan 
Commissioner,  justice,  or  visitor  shall  in  anywise  be  liable  to 
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any  criminal  proceeding  or  civil  action  for  any  reasons  to  be   &  3  wui.  4, 

••1  •  r»  .!_•  ^  Cl()7. 

given  m  the  execution  of  this  act,  ■■         — 

LX.  And  be  it  further  enacted,  That  it  shall  and  may  be  cierkofthe 
lawful  for  the  clerk  of  the  Metropolitan  Commissioners  or  clerk  SJ*SS'to^ 
of  the  peace  to  sue  for  and  recover  all  penalties  or  forfeitures  ^<>'^*^^ 
granted  by  this  act;  and  they  are  hereby  respectively  required  penaitSu'^ 
to  enforce  the  due  execution  of  this  act  upon  their  own  autho« 
rity,  in  all  cases  not  otherwise  directed  to  have  the  previous 
order  of  the  said  commissioners  or  justices,  or  by  the  Lord 
Chancellor  or  other  person  or  persons  intrusted  as  aforesaid, 
or  by  his  Majesty's  principal  Secretary  of  State  for  the  Home 
Department,  for  the  doing  thereof. 

LXI.  And  be  it  further  enacted.  That  the  prosecution  for  ProMcutkm 
every  offence  under  this  act  (except  such  as  are  committed  dSJtaimt^t 
within  the  jurisdiction  of  the  Metropolitan  Commissioners,  or 
such  as  are  punishable  by  summary  conviction,)  shall  be  by 
indictment  preferred  to  a  grand  jury  at  the  assizes  to  be  held 
in  and  for  the  county  wherein  the  offence  shall  have  been 
committed. 

LXII.  Provided  always,  and  be  it  further  enacted,  That  acc  not  to  m- 
Dothing  in  this  act  contained  shall  be  construed  to  extend  to  S|^^Sh^~ 
the  royal  hospital  of  Bethlehem,  or  any  building  erected  ad-  p'^*^  ^ 
jaeent  thereto,  for  the  confinement  of  criminal  lunatics,  or  to  ^m^iu^' 
the  royal  military  or  naval  hospitals,  or  to  any  lunatic  asylum 
already  erected  and  established  under  an  act  passed  in  the 
Ibrty-eighth  year  of  the  reign  of  his  late  Majesty  King  George 
the  Third,  intituled  An  act  for  the  better  care  andmamten"  48g.3,c.9& 
once  of  Itmaticsy  being  paupers  or  criminaUt  in  England,  or 
erected  and  established,  or  hereafler  to  be  erected  and  estab*> 
lished,  under  the  provisions  of  an  act  passed  in  the  ninth  year  of 
the  reign  of  his  late  Majesty  King  O^eorge  the  Fourth,  intituled 
An  act  to  amend  the  laws  for  the  erection  and  regulation  o/*  9  Geo.  4,  c.  40. 
county  lunatic  asylums^  and  more  effectually  to  provide  for  the 
care  and  maintenance  ofpau/per  and  criminal  lunatics^  in  Eng- 
land. 

LXIII.  Provided  also,  and  be  it  further  enacted,  That  nothing  Nothing  here. 
in  this  act  contained  shall  extend  to  any  public  hospital  or  tomiukhw. 
parts  of  public  hospitals,  or  other  charitable  institutions  sup-  pitaisarinsti. 
ported  wholly  or  partly  by  voluntary  contributions,  or  by  ap-  oeptMto^tai- 
Ikying  the  excess  of  payments  of  the  more  affluent  in  reduc-  Sl^^ll^ 
tion  of  tlie  payment  by  persons  in  more  limited  circumstances,  ^  "[^"'^ 
excepting  so  far  as  relates  to  visitations  appointed  by  the 
Lord  Chancellor  or  other  the  person  or  persons  intrusted  as 
aforesaid,  or  his  Majesty's  principal  Secretary  of  State  for  the 
Home  Department,  and  the  transmission  in  the  month  of  Au- 
gust in  every  year  of  a  full  and  complete  report,  according  to 
the  form  schedule  (M.)  to  this  act,  of  every  patient  confined 
therein,  or  who  shall  have  been  confined  therein  within  the 
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9  jt3WiiL4,  twelve  months  preceding,  and  ending  on  the  thirty-fint  day 
— ^:^^ —  of  July,  to  the  Lord  Chancellor  or  other  person  or  persona  in- 
trusted as  aforesaid,  and  also  to  the  clerk  of  the  Metropolitan 
Commissioners,  who  shall  file  and  preserve  the  same  for  the 
inspection  of  the  said  Metropolitan  Commissioners, 

LXIV.  And  be  it  further  enacted,  That  this  act,  and  the 
several  matters  and  things  therein  contained,  shall  commence 
and  take  effect  from  and  after  the  passing  of  this  act,  and  ikH 
sooner,  and  shall  continue  in  force  for  the  term  of  three  yean 
and  from  thence  to  the  end  of  the  next  session  of  ParliamaAt; 
Public  act.     and  shall  be  deemed  and  taken  to  be  a  public  act. 


Cominence- 
mentofact. 


SCHEDULES  TO  WHICH  THIS  ACT  REFERS. 


SCHEDULE  (A.)  (/)• 
Fo&K  of  Licence. 

Know  all  men,  That  we  the  undersigned,  being  five  of  the 
Metropolitan  Commissioners  in  Lunacy,  [or  we,  the  under- 
signed justices  of  the  peace  acting  in  and  for 
in  quarter  sessions  assembled,]  do  hereby  certify.  That  A*B* 
of  the  parish  of  ,  in  the  county  of  , 

hath  delivered  a  notice  to  and  deposited  with  our  derk  [cr 
clerk  of  the  peace]  a  plan  and  description  of  a  house  and  pre- 
mises proposed  to  be  licensed  for  the  reception  of  insane  per- 
sons; and  we,  having  considered  and  approved  the  same,  do 
hereby  authorize  and  empower  the  said  A»B,  [or  CD.  as 
superintendant,  the  said  A.B,  not  intending  to  reside  theran 
himself,]  to  use  and  employ  the  house  and  buildings  situate 
at  ,  in  the  parish  of  ,  in  the  county  of  , 

as  a  house  for  the  reception  of  insane  persona  [male 

and  female,  or  male  or  female  only]  whereof  to  be 

parish  pauper  patients ;  and  this  licence  to  continue  in  fi>rce 
for  the  space  of  calendar  months  and  no  longer. 

Given  under  our  hands  and  seals  this  day  of  » 

in  the  year  of  our  Lord 


Witness 
A.B. 

Clerk  to  the  MetropoUtaa  Commissioners, 

or 
Clerk  of  the  Petce. 

^ote : — Fourteen  days'  previous  notice  of  the  intentioii  to 
renew  this  licence  must  be  given  to  the  derk  of 
the  Metropolitan  Commissioners  or  clerk  of  the 
peace. 

(/)  See  amtet  p.  596,  s.  18. 
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SCHEDULE  (B.)  (g). 

Statxmknt  and  Order  to  be  annexed  to  the  medical  cer- 
ffikates  authorixing  the  reception  of  an  insane  person. 

The  patient's  true  Christian  and  sur-  1 

name  at  full  length        -         -        -) 
The  patient's  age     .... 
Married  or  sbgle     .        -        -        - 
The  patient's  previous  occupation  (if) 
,   any)    .        .        *        .        -        -j 
The  patient's  previous  place  of  abode 
The  licensed  house  or  other  place  (if 

any)  in  which  the  patient  was  before 

confined      •        •        -        .        - 
Whether  found  lunatic  by  inquisition, 

and  date  of  commission 
Special  circumstance  which  shall  pre-1 

vent  the  patient  being  separately  ex*  > 

amined  by  two  medical  practitioners  J 
Special  circumstance  which  exists  to~ 

prevent  the  insertion  of  any  of  the 

above  particulars 


e  > 


Sir, 

Upon  the  authority  of  the  above  statement,  and  Ae 
annexed  medical  certificates,  I  request  you  will  receive  the 
said  ,  as  a  patient  into  your  house. 

I  am,  Sir, 

Your  obedient  Sarvant, 


Name  .... 

Occupation  (if  any) 
Place  of  abode     ... 
Degree  of  relationship  (if  any)  7 
to  the  insane  person  •  ) 

To  Mr. 
Proprietor  of 


•.M.ii.a.*^a» 


SCHEDULE  (C.)  (A) 

Form  of  Muioal  Csrtivicatbs. 

I,  the  undersigned,  hereby  certify,  that  I  separately  visited 
and  personsily  examined  ,  the  person  named 

in  the  annexed  statement  and  order,  on  the  day  of 

,  one  thousand  eight  hundred  and  p 

(g)  See  ante,  p. 600,  8.37.  (A)  Ibid.  t.28. 
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»  ft  3  Wfli.  4,  and  that  the  said  is  of  unsound  mind,  and  a 

— ^^--^ —  proper  person  to  be  confined. 


(Signed)        Name 


Physician,  surgeon,  or  7 
Apothecary  -        -  J 
Place  of  abode  • 


I,  the  undersigned,  hereby  certify,  that  I  separately  yisited 
and  personally  examined  ,  the  person  named  in 

the  annexed  statement  and  order,  on  the  day  of 

,  one  thousand  eight  hundred  and  , 

and  that  the  said  ,  is  of  unsound  mind,  and 

a  proper  person  to  be  confined. 

(Signed)        Name 


Physician,  surgeon,  or) 
Apothecary    -         -  ) 
Place  of  abode  - 


SCHEDULE  (D).  (t). 

Form  of  Order  by  justice  of  peace  in  cases  of  pauper 

lunatics. 

7  Whbrbas  it  appears  to  me, 
to  wit  J         q£  }|j3  Majesty's  justices  of  the  peace  in  and  for 
the  ,  having  called  to  my  assistance  Mr. 

that  ,  chargeable  to  the  parish  of  in 

the  said  county,  is  of  unsound  mind;  you  are  hereby  directed 
to  cause  the  said  to  be  conveyed  to  the  luna- 

tic asylum  in  the  county  of  [or  the  house  of 

at  ,  duly  licensed  for  the 

reception  of  insane  persons]. 

Given  under  hand  and  seal,  this  day  of 

,  one  thousand  eight  hundred  and 


To  the  overseers  of  the  poor  of  the 
parish  of  ,  in  the  county  of 


(l.  8.) 


SCHEDULE  (E.)  (*). 

Form  of  Order  by  officiating  clergyman  and  one  overseer  of 

the  parish. 

Whereas  it  appears  to  us,  the  undersigned,  being  the  of- 
ficiating clergyman  of  the  parish  of  ,  and  one  of 
the  overseers  of  the  poor  of  the  said  parish  of  , 
having  called  to  our  assistance  A.  B*  [physician,  surgeon  or 

(0  See  ante,  p.  601,  s.  29.  {k)  Ibid; 
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spothecary],  that  E,K^  chargeable  to  the  parish  of  ,  2  &  3  wiu.  4, 

18  of  uneoand  mind,  and  a  proper  person  to  be  received  into      ^^^' 
a  house  licensed  for  tbe  reoeption  of  insane  persons,  we  re- 
quest you  to  receive  the  said  E,K,  into  your  licensed  house. 

(Signed)    Officiating  clergyman. 

Overseer. 


SCHEDULE  (F.)  (0- 
Form  of  Medical  Certificate  in  the  above  cases* 

I  i>o  hereby  certify,  That,  by  the  directions  of  , 

justice  of  the  peace  in  and  for  the  county  of  [or 

the  Reverend  ,  of  the  parish  of  ,  of- 

ficiating minister,  and  overseer]  I  have  personally  ex- 

amined the  said  » And  that  the  said 

is  of  unsound  mind. 

Dated  this  day  of  ,  one  thousand  eight 


hundred  and 


■  Physician, 

(Signed)  I Surgeon, 


or 
Apothecary* 


SCHEDULE  (G.)  (m). 
Notice. 


Sir, 


I  AM  to  acquaint  you,  That 
was  received  into  my  house  on  the  day  of  , 

and  I  herewith  transmit  a  copy  of  the  order  and  medical  cer- 
tificates. 

(Signed) 

To 

The  derk  of  the  Metropolitan  CommiHionen, 

[or 
The  derk  of  the  peace.  J 


SCHEDULE  (H.)  (n). 
Form  of  Notice  on  discharge,  removal,  or  death  of  patient. 

hereby  give  you  notice,  That  of 

a  patient  in  the  licensed  house  situate  in  ,  was 

(0  See  <mi0,  p.  601,  s.  29.  (m)  See  aiUe,  pp.  601-2,  s,  30. 

(»)  See  aii^,  p.  003,1;  31. 
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f  of  ,  [«r 

one  thouittid 


9  ft  3  wm.  4,  removed  therefrom  by 

cio7»      died]  on  the  day  of 

hundred  and  • 

IHtre  de$erib€  the  atateofmind  Oft  remoooL] 
Dated  this  day  of  one  thousand  eight 

hundred  and 


(Signed). 


To 

The  Clerk  of  the  MetropolUaii 

[or, 
Clerk  of  Che  Peace.] 


iionen  in  Lunacy, 


SCHEDULE  (I.)  (o)- 

Mbdical  Journal  and  Wexxly  Statsmbnt  to  be  kept  in 
each  licensed  house  for  the  inspection  of  commissioners  or 
visitors. 


NamciQf 

probftbly 

conlde 

man. 

Namctof 
probably 
cnrrida 
women. 

No.  of 

probably 

curable 

men. 

No.  of 
ptobaUy 
iBcniable 

man. 

No.  or 

probably 

curaUa 

women. 

No.  of 

prdbably 

incurable 

women. 

No.  or 

men 

under 

rwtrahit 

No.  of 

women 

under 

rartratnt 

General  ramaiki 

on  the 

state  of  health 

ofthepatletttt, 

and  flondlriono 

thebome^ 

^ 

1 

In  csfef  of  neftninty  the  approbation  or  cUeapprobatimi  of  the  phyncflaOf  cwaeoiit  or 
apothecary  to  be  certified. 

(Signed)        

Physician,  Surgeon,  er  Apothecary. 

To  be  Inspected  by  the  commiieiooen  or  ▼isitort  at  their  Station,  and  dgoed  ao- 
cordiogly. 

(o)  See  attie,  p.  608,  s.  33. 
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SCHEDULE  (K.)  (p). 

Form  of  Peemissiom  for  regulating  Medical  Attendance. 

Whereas,  by  an  act  of  Parliament 'made  and  passed  in  the 
second  and  third  year  of  the  reign  of  his  present  Majesty,  in- 
tituled '*  An  act  for  regulating  for  three  years,  and  from 
thence  until  the  end  of  the  then  next  session  of  Parliament, 
the  care  and  treatment  of  insane  persons  in  England,"  it  is 
amongst  other  things  provided  and  enacted.  That,  when  any 
house  licensed  for  the  reception  of  insane  persons  shall  be  li- 
censed to  receive  less  than  eleven  insane  persons,  then  it  shall 
and  may  be  lawful  for  a  majority  of  the  said  commissioners, 
at  any  meeting  under  this  act,  or  the  said  visitors,  if  they 
shall  so  think  6t»  to  direct  and  permit  that  such  house  shall 
be  visited  by  the  physician,  surgeon,  or  apothecary  once  at 
the  least  in  every  four  weeks,  instead  of  twice  in  every  week, 
as  required  by  the  said  act :  And  whereas,  on  the 
day  of  tlie  Metropolitan  Commissioners  ap- 

pointed under  the  said  act  [^or  the  justices]  duly  granted  a  li- 
cence for  the  space  of  calendar  months  to 
for  a  house  situate  at  in  the  county  of  for 
the  reception  of  insane  persons :  And  whereas  the 
said  hath  applied  to  the  said  commissioners  [or  vi- 
sitors] that  tliey  will  be  pleased  to  direct  and  permit  the  said 
house  to  be  visited  once  in  every  four  weeks  instead  of  twice 
in  every  week :  Now  know  ye.  That  we  the  undersigned  com- 
missioners [or  visitors],  having  thought  fit  to  accede  to  the 
above  request,  do  by  this  instrument  in  writing  under  our 
hands  and  seals  direct  and  permit  that  the  house  so  licensed 
to  the  said  as  aforesaid  shall  be  visited 
by  a  physician,  surgeon,  or  apothecary  once  at  the  least  in 
four  weeks,  instead  of  twice  in  every  week,  as  required  by  the 
said  act;  provided  always,  and  it  is  hereby  expressly  declared, 
that  this  permission  shall  be  subject  to  such  revocation  or  al- 
teration as  the  said  Metropolitan  Commissioners  [or  visitors] 
shall  think  fit.  Witness  our  hands  and  seals,  this  day 
of                       one  thousand  eight  hundred  and 

Witness  (l.8«) 


(l.s.^ 
(l.8.; 
(l,sO 

(L.S.) 


{p)  Sec  ant€i  p.  603,  s.  34. 
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9  ^k  3  Wffl.  4» 
C.107. 


SCHEDULE  (N.)  (r). 
Form  of  Sumhons. 

We  whose  names  are  hereunto  set  and  seals  affixed,  [com- 
missioners or  visitors]  appointed  under  and  by  virtue  of  an 
act  of  Parliament  made  and  passed  in  the  second  and  third 
year  of  the  reign  of  his  present  Majesty,  intituled  "  An  act  for 
regulating  for  three  years,  and  from  dience  until  the  end  of 
the  then  next  session  of  Parliament,  the  care  and  treatment  of 
insane  persons  in  England,"  do  hereby  summon  and  require 
you  personally  to  appear  before  us  at  in  the 

parish  of  ,  in  the  county  of  , 

on  next,  the  day  of 

at  the  hour  of  in  the  noon  of  the 

same  day,  and  then  and  there  to  be  examined,  and  testify  the 
truth  touching  certain  matters  relating  to  the  execution  of 
the  said  act. 

Given  under  our  hands  and  seals,  this  day 

of  ,  in  the  year  of  our  Lord  .• 


(l.s.; 

(l.8.) 


(r)  See  antet  p.  609,  s.  52. 
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LIST  OF  HOUSES. 

Licenied  for  the  reception  of  Lunatics,  by  the  Metropolitan  Commis- 
sioners in  Lunacy  for  1 83 1  &  1 8d2,  under  statutes  9  Geo.  4,  c.  4 1 ,  and 
10  Geo.  4,  c.  18(a). 


PROPRIETORS. 


'.) 


Ayres,  Wm.,  (Gore  House)  Kenstngton-gore 
Bradbury,  Mary  (Hollywood  House)  Chelsea 
Burrow,  Mary,  (Holly  House)  Hozton 
Burrows,  Dr.,  (Retreat)  Clapham 
Birkett,  Richard,  (Northumberland  House)! 
Green-lanes,  Stoke  Newington         -        -  j 
Cann,  T.,  (Sleaford  House)  Battanea-fields 
Coles,  J.,  RaTensboume-terrace,  Lewisham  - 
Diamond,  W.B.,  (Weston  House)  St.  Pancras 
Dobles,  W.,  (Surrey  House)  High-st  Battersea 
Douglass,  Mary,  Ealing    .        -        -        - 

Finch,  W.  C,  (Kenrington  House)  Kensington 

Fleming,  Mary,  Fulham  Road  .  •  . 
Foi,  L.  H.,  (Grange  House)  Kingsland  Road 
Haines,  Paul,  (Altfiorpe  House)  Battersea  - 
Jackson,  J.  T.,  Tumham-green-terrace 

Knight,  T.  M.,  (Hope  House)  Hammersmith 

Do.      do.  do.  Brook  Green 

Langdon,  W.,  Melina-place,  St  John's  Wood 
Moyses,  W.,  Lower  Tooting,  Surrey  - 
Mence,  C,  (as  Trustee  for  Mrs.  Mence  and 

Miss  Pierce,)  (Beaufort  House)  Fulham 

Monro,  Dr.,  (Brook  House)  Upper  Clapton 

Mott,  C. — ^Taylor,  G.  J. — Armstrong,  Peter 

(Peckham  House)  Peckham   - 
Mnllins,  John,  (Manor  Cottage)  King's  Road 

Chelsea 

Oxley,  W ,  (London  Retreat)  Hackney 
Pope,  ionaa  Hall,  Han  well         ... 
PeU,  Mary,  (Baxter  House)  Church-terrace,  I 

St.  Pancras  -        -        -        -        -        -  j 

Pollard,  WilUam  Henry,  (Clapham  Road)  - 
Stillwell,  James,  &  Jas.  Stillwell,  jun.  (Moor- 
Croft  House)  Hillingdon 
Stillwell,  William,  Castle  Bar,  Ealing  - 
SutherUnd,  Dr.,  (Blackland's  House)  Chelsea 
Sutherland,  Dr.,  (Fisher  House)  Lr.  Islington 
Symmons,  Wm.  Hitchman,  (Cowper  House)  > 

Old  Broropton      -        -        -        -        -  ) 
Talfourd,  B.  &  A.,  (Normand  House)  Fulham 
Tuke,  E.  F.  (Sidney  House)  Hackney  Wick 
Warburton,T.,  (White  House)  Bethnal Green 
Ditto         (Bethnal  House)      ditto 

WasteD,  William,  (Hozton  House)  Hozton  - 

Warburton,  Dr.  J.,  (Whitraore  House)  Hozton 
Williams,  Wm,  (Pembroke  House)  Hackney 
Ditto         f  West  House)  ditto  - 

Ditto  (Melbourne  Lodge)      ditto  - 


:} 


Graatert  Number  1 

Ikemed.        | 

SUPERINTEN- 
DENTS. 

Private 
Patknts. 

Parish 
Pauper 
Patioita 

Self    - 

SO 

Self    -        -        - 

ao 

Self    -        .        - 

40 

75 

Mrs.  E.  Stevens   - 

30 

Sdf   *        -        - 

40 

Self    -        -        - 

so 

Self    - 

6M 

Self    - 

15M 

Self    -        .        - 

17 

Self    -        -        - 

OP 

Self    - 

flSF 
1l8M 

Self    - 

6 

Self    - 

6 

Self    - 

30 

Self    - 

3 

i  Robert  Johnson,  \ 
(  M.  Thorogood    j 

24  F 

Jos.  Barber  Knight 

SOM 

Self    - 

5 

Self    - 

20 

Self    - 

10 

Misses  PettingaU  - 

50 

Peter  Armstrong  - 

48 

172 

Self    - 

24  F 

Self    - 

30 

Miss  Hall    - 

10 

Self    - 

OF 

Self    - 

10  F 

Self    - 

30 

Self    - 

6F 

Ann  Ward  - 

30  H 

Mary  Collins 

45  F 

Self    - 

12 

Self    - 

20 

Self    -        - 

10 

Charles  Beverley  - 

160 

260 

Matthew  Davis     - 

70 

290 

fj.  Watts,  B.  Watts,  \ 
\     Eliz.  Hewlett       f 

90 

260 

Robert  BenBeld    - 

70 

Self    - 

35 

David  Appleton    - 

35 

Elizabeth  Evans   - 

15 

1 

(a)  The  licences  must  be  renewed  yearly.     See  anit,  p.  596,  s.  18. 


e%B 


PART  IL 


SUMMARY  OF  THE  PRACTICE  IN  LUNACY. 


Petitions  in  lanacy  must  be  left  at  the  office  of  the  secretary  of 
lunatics  in  Southampton  Buildings,  and  must  be  served  on  the  party 
to  be  affected  by  them  two  clear  days  before  the  time  appomted 
for  dieir  hearing.  Petitions  in  the  matter  of  a  person  found  an  idiot 
by  inquisition,  and  petitions  in  lunacy,  where  the  lunatic  has  neither 
an  heir-at-law  nor  next  of  kin,  ought  to  be  served  on  the  Attorney 
General  (a)  or  the  Solicitors  for  the  Treasury  or  their  agent.  A  n  order 
to  amend  a  petition  in  lunacy  may  be  obtained  (6),  alUiough  it  seems 
that  the  Court  is  not  prevented  by  the  form  of  the  petition  from 
granting  such  relief  as  the  nature  of  the  case  may  require  (c).  Cer- 
tain days  between  each  term  are  appointed  for  the  hearing  of  luna- 
tic petitions,  but  parties  are  in  the  constant  habit  of  bringing  such 
petitions  before  the  Lord  Chancellor  at  all  times,  as  well  during  term 
as  vacation,  and  the  Lord  Chancellor  hears  and  determines  according 
as  the  interest  of  the  lunatic  or  his  property  requires  his  Lordship's 
attention  ((f).  It  seems  that  where  an  order  for  adjourning  a  peti- 
tion in  lunacy  to  the  next  day  of  petitions  has  been  made,  it  will 
not  be  rescinded  unless  a  petition  for  the  purpose  is  presented  (e). 
Affidavits  in  lunacy  must  be  sworn  before  a  Master  in  Chancery  at 
the  Public  Office  in  Southampton  Buildings,  Chancery  Lane,  or  the 
Master's  house,  if  the  parties  reside  in  London  or  within  twenty 
miles  from  London,  in  other  cases  they  may  be  taken  before  a  Mas- 
ter Extraordinary  of  the  Court  of  Chancery,  not  being  the  solicitor 
employed  in  prosecuting  the  commission  (/}.  Such  affidavits  are 
generally  filed  in  the  office  of  the  Secretary  of  Lunatics,  but  some- 
times in  the  offices  of  the  Masters,  and  of  the  Clerk  of  the  Custodies. 
When  it  is  ascertained  that  the  state  of  a  party's  mind  is  such 
as  to  require  the  management  of  his  affairs  to  be  placed  under  the 
direction  of  the  Lord  Chancellor,  and  it  is  desired  to  obtain  a  com- 
mission of  lunacy  to  inquire  into  the  state  of  mind  of  the  party,  a 
petition  signed  by  the  party  prefering  it,  and  attested  by  his  solici- 

(a)  Ex  parte  Watson,  Jac.  Rep.  161.      ordered  by  the  House  of  Commons  to  be 

(b)  In  rt  WorsUff,  Uth  Dec  1828.        printed  8th  June,  1830. 

ic)  Ex  parte  Proctor,  1  Swanst  537.         ^e)  In  re  Frank,  31st  August,  1831. 
(d)  Retumof  the  secretary  of  lunatics        (/ )  3  Atk,  813.    See  ante,  p.  178. 


6f4  A^ffwHx* 

toTt  and  stating  the  residence  and  degree  of  relationship  or  oilief 
connexion  which  the  petitioner  bears  towards  the  subject  of  the  com- 
mission, that  he  is  now  of  unsound  mind,  and  the  period  for  which 
he  has  been  so,  must  be  presented  to  the  Lord  Chancellor,  praying 
that  a  commission  of  lunacy  may  issue*  Such  petition  must  be  sup- 
ported by  the  affidavits  of  medical  and  other  persons,  shewing  the 
insanity  or  unsound  state  of  mind  of  the  party  against  whom  the 
commission  is  desired  to  be  obtained,  by  setting  forth  such  instances 
of  irrational  conduct  as  afford  strong  proof  that  he  is  insane,  and  in- 
capable of  managing  his  own  concerns.  The  petition  and  a  copy 
thereof^  with  the  affidavits  in  support  of  it,  must  be  leil  at  the  office 
of  the  secretary  of  lunatics,  in  order  to  be  submitted  to  tlie  consi- 
deration of  the  Lord  Chancellor  and  to  obtain  his  order  thereon. 

The  five  regular  commissioners  are  usually  named  for  executing 
commissions  in  and  near  London*  though  in  some  cases  speci4  com- 
missioners are  ap|pointed  for  the  purpose. 

'  Country  commissions  are  directed  to  such  persons  as  the  l^ord 
Chancellor  shall  approve,  in  which  two  barristers  are  usually  in- 
cluded. . 

Where  a  caveat  has  been  entered  against  the  issuing  of  a  coun- 
try commission,  the  party  against  whom  it  is  prayed,  upon  shewing 
sufficient  cause  by  affidavit,  will  be  allowed  to  propose  a  list  of 
commissioners,  as  well  as^  the  party  applying  for  the  commission. 

If  th^  jieison  against  whom  a  commission  of  lunacy  is  sought  to 
be  obtained,  or  any  pne  on  his  behalf,  has  entered  a  caveat  against 
its  issuing,  he  will  be  entitled  to  have  notice  of  the  application  to 
the  Lord  Chancellor,  and  to  attend  and  oppose  it  in  the  first  in- 
stance: 'a  caveat  merely  requires  notice  to  be  given  to  the  party  or 
his  i^ent  of  the  particular  proceeding,  is  entered  at  the  office  of  the 
secretaiy  of  lunatics,  costs  five  shillings,  and  remains  in  force  one 
yofnx^  When  the  Lord  Chancellor  has  made  an  order  for  issuing  a 
commission,  the  petition  and  order  must  be  left  with  the  Clerk  of 
the  Custodier  (g),  who  will  make  out  the  commission  and  cause  it  to 
be  passed  under  the  Great  Seal,  for  which  he  is  entitled  to  receive 
SLls*  6d^  unless  the  seal  be  private,  when  the  costs  are  higher. 

In  London  commissions,  notice  must  be  given  to  the  tliree  com- 
jpciissloners  in  rotatioui  which  may  be  ascertained  by  inquirii^  of  the 
junior  commissioners  in  the  list.  Such  three  commissioner^  9^1 
then  appoint  a  time  for  executing  the  commissioui  at  tlieplaqe^fien- 
tloned  ia  the  Lord  ChanceUor^s  order,  being  usually. near.  the.  resi- 
dence of  the  supposed  lunatic.  '^       . 

(g)   By  Stat  2  &  3  Will,  i,  c.  Ill,  and  determine  from  and  Ak  the'2< 

after  reddng  that  it  is  expedient  (hat  the  day  of  Aiigixit,  WS,    B^'tlfe  '2^ 

'OfiEkes  HMrdtiaAer  meatSoned  «hoifl4  ht  tioii  of  theattftlteMiUil^ttllidt'l 

xShoikha4(  Msqon  u ' protiMO  <cm  lie  theveiii  otmtKmd  ehaU. •'he:irnnHii<[L|to 

Ottde  tof  the  due  peiLmuuice  of  the  dctennine  any  of  the  ttqfypeid  aCoea  Uyn 

duties  thereunto  belonging,  it  is  enacted,  holden,  in  possesaton  or  revernpn,  bj  a^y 

that  the  several  offices  therein  mentioned,  person  appointed  (hereto,  on  enr  belhre 

Indudfiig  •*  the  elerk  ^  the  costofies  of  the  Ijt  day  of  Jsne^  lS3t,  vnfil  Oft^ae- 

tanatict  and  idktei"  ihail  uktoriy  eeav  cease  or  retigMtioQ  oimA  peison. 
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The  solicitor  prosecuting  the  commiaBion  must  prepare  a  precept, 
with  teals  annexed,  on  paper,  to  be  signed  and  sealed  by  the  major 
part  of  the  commissioners  (for  doing  which  they  are  entitled  to  a  fee 
of  one  guinea  eadi),  to  the  sheriff,  directing  him  to  summon  a  jury 
of  twenty-four  persons,  to  make  the  inquiries  directed  by  the  com- 
mission. The  precept  is  to  be  left  at  the  sheriff's  office,  and  the 
under  sheriff  will  summon  the  jury. 

Subpoenas  written  on  paper,  signed  by  the  major  part  of  the  com- 
missioners, should  be  served  in  the  usual  way,  upon  the  witnesses 
whose  attendance  is  required.  If  the  persons  having  the  supposed 
lunatic  in  their  custody,  refuse  or  are  unwilling  to  produce  him,  a 
warrant  for  his  production  at  the  execution  of  the  commission,  writ- 
ten on  paper,  should  be  signed  and  sealed  by  the  major  part  of  the 
commissioners,  for  which  they  are  entitled  to  receive  oneguineaeach; 
copies  of  such  warrant  should  be  served  on  such  parties  as  have  or 
are  suspected  to  have  the  custody  of  the  lunatic's  person.  On  ap* 
|dication  to  the  Lord  Chancellor,  his  order  may  be  obtained  for  the 
production  of  the  lunatic  at  the  inquiry,  and  a  party  disobeying 
such  an  order  will  be  guilty  of  a  contempt.  The  Lord  Chancellor 
will  also,  on  a  proper  application  by  petition,  order  persons  who  are 
opposing  the  commission  to  have  access  to  the  alleged  lunatic,  in  or- 
der to  enable  them  to  conduct  his  defence.  It  it  not  now  the  prac- 
tice to  ascertain  before  the  commissioners  and  jury,  the  nature  and 
amount  of  the  lunatic's  property;  but  that  inquiry,  as  well  as  who  are 
his  heir-at-law  and  next  of  kin,  is  made  before  the  Master  in 
Chancery  to  whom  the  matter  is  referred  after  the  party  has  been 
found  to  be  a  lunatic.  An  inquisition  in  blank  must  be  prepared 
on  a  large  sheet  of  paper. 

The  commissioners  and  jury  having  assembled  to  execute  the 
commission,  the  jury  having  been  sworn  well  and  truly  to  try  and 
a  true  inquiry  to  make  concerning  the  lunacy  of  the  party,  and  to 
return  a  verdict  according  to  the  evidence  adduced;  and  proclama- 
tion having  been  made,  the  commission  will  be  read  to  the  jury 
and  the  chief  commissioner  in  attendance,  will  explain  to  them  the 
nature  of  the  inquiry  they  are  to  make,  which  may  be  partly  col- 
lected from  the  words  of  the  commission  itself;  and  if  they  find  the 
party  to  be  a  lunatic,  the  next  question  is  when  he  became  so,  and 
whether  he  enjoys  any  lucid  intervals  or  not. 

The  counsel  (if  any  are  employed)  for  the  petition  states  the  case 
to  the  jury,  with  such  observations  as  may  be  necessary  to  explain 
it.  The  witnesses  to  prove  the  lunacy  of  the  party  are  then  ex- 
amined and  cross-examined,  as  in  other  cases ;  the  lunatic  ought  also 
to  be  examined  by  the  commissioners  or  jury,  aU  other  parties  being 
absent ;  he  has  also  a  right  to  insist  on  such  examination,  and  to  be 
present  at  the  execution  of  the  commission.  After  the  lunatic  has 
been  examined  by  the  commissioners  and  jury,  the  junior  counsel  for 
the  petitioner  will  sum  up  the  evidence,  and  observe  upon  it  as  in 
ether  cases.  The  counsel  opposing  the  commission  will  then  address 
the  jury,  and  call  such  witnesses  as  he  may  think  expedient,  either 
to  contradict  those  on  the  other  side  or  to  prove  the  sanity  of  the 
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party.  The  counsel  for  the  petition  will  then  be  entitled  to  reply; 
afler  which  the  evidence  will  be  summed  up  by  the  chief  commis- 
sioner, for  the  consideration  of  the  jury,  twelve  of.  whom  must  con- 
cur in  a  verdict,  whether  it  be  that  the  party  is  of  sound  mind  or  not. 
After  a  verdict  has  been  returned,  the  inquisition  on  paper  is  then 
signed  by  the  commissioners  and  jury,  after  having  been  previously 
read  over,  and  is  retained  in  the  possession  of  the  solicitor  for  the 
commission,  on  behalf  of  the  jury.  Each  juryman  is  entitled  to  one 
guinea  for  his  trouble,  for  every  day  in  which  he  is  engaged  in  the 
inquiry.  The  usual  fee  for  a  commissioner  is  two  guineas  for 
each  day.  The  under  sheriff  is  entitled  to  the  same  fee  as  a  com- 
missioner,  and  the  summoning  officer  to  a  fee  of  two^ineas.  The 
solicitor  for  the  commission  then  prepares  an  engrossment  of  the 
inquisition  upon  parchment,  and  annexes  it  to  the  commission,  with 
these  words  written  on  the  back: "  The  execution  of  this  commission 
appears  by  the  inquisition  hereunto  annexed;"  which  the  commis- 
sioners sign,  and  then,  fixing  labels  and  seals  to  the  bottom  of  the 
inquisition,  three  for  the  commissioners  on  the  left  hand  side,  and, 
on  the  other  side,  one  for  each  of  the  jurors,  it  is  to  be  carried  with 
the  commission  annexed,  and  the  inquisition  on  paper  before  signed 
by  the  commissioners  and  jury,  to  the  commissioners,  who  will  sign 
and  seal  the  engrossed  inquisition,  for  which  they  are  entitled  to  be 
paid  one  guinea  each.  The  commission  and  engrossed  inquisi- 
tion must  then  be  filed  at  tlie  Petty  Bag  ofiSce,  and  office  copies  of 
them  must  be  taken  for  use  on  all  occasions  in  Court,  The  fees  at 
the  Petty  Bag  office  are  the  following —  «•  d» 

For  filing 2     6 

Copying,  per  sheet     -        -         -        -         -        -         -80 

.    Signing  the  copy  --        -        -        -        -        -        -20 

If  tlie  party  found  to  be  a  lunatic,  or  of  unsound  mind,  or  his 
friends,  or  any  other  party  having  an  interest,  are  dissatisfied  with 
the  finding  of  the  jury,  and  mean  to  controvert  the  matter  any  fur- 
ther, application  to  the  Lord  Chancellor  must  be  made,  by  petition, 
in  the  name  of  the  lunatic  or  such  other  party,  praying  leave  to 
traverse  the  inquisition;  and  if,  upon  hearing  the  petition,  there 
appear  sufficient  grounds  to  doubt  whether  the  party  is  lunatic  or  not, 
leave  to  traverse  will  be  given,  with  such  directions  as  to  the  time 
of  filing  the  traverse  and  proceeding  to  trial,  and  other  matters,  as 
may  be  necessary  (A). 

An  office  copy  of  the  Lord  Chancellor's  order  to  allow  a  tra* 
yerse  must  be  led  at  the  Petty  Bag  office,  where  the  traverse  is 
drawn  up  and  filed ;  an  office  copy  of  it  must  be  taken  by  the  pro- 
secutor of  the  commission,  who  replies  in  the  name  of  the  Attorney- 
General  on  behalf  of  the  Crown.  The  traverse  is  usually  prepared 
by  the  petitioner's  solicitor,  and  is  signed  by  counsel  when  filed ;  no 
rule  (as  in  other  cases)  is  given  for  the  Attorney -General  to  reply ; 
but  he  replies  of  course,  and  proceeds  to  issue,* a  copy  of  which  is 
delivered  to  the  lunatics  derk  in  court,  or  solicitor,  and  notice  of 

(A)  See  ante,  Chap.  IV.  s.  6. 
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trial  given ;  the  record  is  made  up,  the  venire  issued,  and  the  record 
in  the  usual  manner  transmitted  into  the  King's  Bench  for  trial. 

Afler  it  has  been  determined  that  the  party  is  a  lunatic,  a  pe- 
tition must  be  preferred  to  the  Lord  Chancellor,  for  a  reference  to 
the  Master  to  inquire  who  are  the  heir  or  heirs-at-law  and  next  of 
kin  of  the  lunatic,  and  who  are  proper  persons  to  be  appointed 
committees  of  his  person  and  estate. 

In  cases  where  th6  property  is  very  small,  and  that  fact  appears 
by  satisfactory  evidence,  it  may  be  referred  in  one  petition  to  the 
Blaster  to  appoint  committees,  and  to  certify  who  are  the  heir  or 
heirs-at-law  and  next  of  kin  of  the  lunatic,  and  to  inquire  into  the 
nature  of  the  lunacy,  and  the  amount  of  the  fortune,  and  what  wHl 
be  proper  to  be  allowed  for  the  maintenance  of  the  lunatic  (t).  In 
other  cases,  the  reference  as  to  maintenance  is  made  on  a  separate 
petition,  afler  the  appointment  of  the  committees. 

The  petition  for  the  reference  to  the  Master  must  be  lefl  with 
the  Secretary  of  Lunatics  to  obtain  the  Lord  Chancellor's  order 
thereon,  which,  with  such  petition,  is  aflerwards  filed  in  the  office 
of  the  Clerk  of  the  Custodies,  who  gives  an  office  copy,  on  pay- 
ment of  the  regular  fees.  Suth  office  copy,  with  a  state  of 
facts,  supported  by  affidavits,  and  a  proposal,  must  be  \eh  with 
the  Master  to  whom  the  matter  is  referred,  and  warrants  must  be 
taken  out  and  served  for  the  attendance  of  the  heir-at-lait  and 
next  of  kin  of  the  lunatic  before  the  Master,  on  his  proceeding  in 
the  inquiries  directed  by  the  order.  The  relationship  of  the  parties 
must  be  proved  by  the  production  of  certificates  of  bh'ths  and 
marriages,  and  such  other  evidence  as  the  nature  of  the  case  may 
require.  Af^er  the  Master  has  made  and  signed  his  report,  and  it 
has  been  filed  with  the  Clerk  of  the  Custodies,  application  by  peti- 
tion  must  be  made  to  the  Lord  Chancellor  for  confirming  the  report, 
and  for  a  reference  to  the  Master  to  appoint  committees,  and  to  in* 
quire  into  the  amount  of  the  Itmatic's  fortune,  and  what  it  will  be 

S roper  to  allow  for  his  future  maintenance ;  and  in  some  cases  the 
faster  is  directed  to  take  an  account  of  the  debts  owing  by  the 
lunatic,  and  to  advertise  for  his  creditors  to  come  in  and  prove 
their  debts  before  the  Master.  The  petition,  with  a  copy  thereof, 
must  be  lefl  with  the  secretary  of  lunatics  to  be  answered  and  set 
down  in  the  paper  for  hearing.  Counsel  are  employed  as  in  other 
cases. 

After  the  Lord  Chancellor  has  made  an  order  for  the  appoint- 
ment of  the  committees,  an  application  must  be  made  for  a  grant  of 
the  custody  of  the  person  and  estate ;  in  order  to  obtain  this,  an 
affidavit  of  the  nature  and  amount  of  the  lunatic's  property,  the 
above  order,  and  office  copies  of  the  commission  and  inquisition 
must  be  filed  by  the  Clerk  of  the  Custodies,  who  will  obtain  the  At- 
torney-General's directions  as  to  the  amount  of  the  security  to  be 
given  by  the  committees  and  two  sureties,  whose  names  and  addi- 
tions roust  be  lefl  with  the  Clerk  of  th£  Custodies,  whowiU  prepare 

(0  In  re  Aiftrtf^  29th  January,  1838. 
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the  bond  and  affidavits  of  the  sureties  as  to  their  responsibility. 
The  committee  and  his  sureties  must  give  security  in  double  the 
amount  of  the  value  of  all  personal  property  to  which  the  lunatic  is 
absolutely  entitled,  and  in  three  times  the  amount  of  the  annual  in« 
come  of  the  lunatic's  real  estate,  and  of  such  of  his  personal  estate 
in  which  he  has  an  interest  for  life  only. 

Any  person  claiming  to  be  heir-at-law  or  next  of  kin  of  the  luna- 
tic>  may  enter  a  caveat  at  the  office  of  the  Secretary  of  Lunatics 
against  the  appointment  and  grant  to  the  committees  approved  by 
the  Master,  without  having  notice;  or  may  present  a  petition  against 
such  appointment  and  grant,  and  propose  other  persons  as  commit- 
tees. The  lunatic  may  also  prefer  a  petition  to  the  Lord  Chancel- 
lor, praying  him  to  supersede  the  commission,  on  being  examined 
and  inspected  by  him;  when  a  day  will  be  appointed  for  that  pur- 
pose, against  which  it  will  be  proper  for  the  alleged  lunatic  to  be 
furnished  with  the  affidavits  of  one  or  more  eminent  physicians,  as 
to  his  sanity  and  capacity  to  manage  his  own  afiairs  (^). 

After  the  committees  have  been  appointed,  a  petition  must  be 
preferred  by  them,  for  a  reference  to  the  Master,  to  settle  the 
sum  to  be  idlowed  for  the  maintenance  of  the  lunatic  (0>  unless  di- 
rections for  that  purpose  were  given  in  the  order  made  upon  the 
petition  for  a{^intment  of  committees.  The  order  for  the  refer- 
ence as  to  maintenance  must  be  left  at  the  Master's  office,  together 
with  a  state  of  facts,  and  a  proposal  as  to  the  amount  to  be  allow- 
ed ;  where  the  lunatic's  fortune  is  large,  the  Master  will  require  a 
scheme  for  the  future  establishment  of  the  lunatic  to  be  laid  before 
him,  to  guide  him  in  forming  an  opinion  with  respect  to  the  pro- 
priety and  probable  expense  of  such  an  establishment. 

The  Master's  report  must  be  filed  with  the  Clerk  of  the  Cus- 
todies, and  an  office  copy  procured ;  when  a  petition  must  be  pre- 
ferred, for  confirming  the  report,  which  will  be  set  down  in  the 
paper  of  petitions  in  lunacy,  to  be  heard  in  due  course;  the  next  of 
kin  may  consent  to  it  by  Counsel.  The  order,  when  made,  will  be 
drawn  up  by  the  Secretary  of  Lunatics,  who  requires  the  production 
of  an  office  copy  of  the  report,  and  such  order  must  be  called  for  at 
his  office,  by  the  solicitor,  and  filed  (like  other  orders  and  reports) 
by  the  Clerk  of  the  Custodies. 

Orders  wherein  directions  are  given  to  the  Accountant- General 
of  the  Court  of  Chancery^  must  be  drawn  up  by  the  register  of  that 
Court,  from  the  original  orders  obtained  from  the  Secretary  of  Lu- 
natics, who  delivers  duplicates  to  be  filed  by  the  Clerk  of  the  Cus- 
todies, at  whose  office  copies  may  be  obtained.  Reports  on  which 
the  Accountant-General  is  to  act,  must  be  filed  in  the  Report 
Office  of  the  Court  of  Chancery,  and  also  with  the  Clerk  of  the 
Custodies,  for  which  purpose  the  Master  likewise  delivers  dupli- 
cates. 

In  order  to  pass  the  accounts  of  the  committees,  they  must  prefer 
a  petition,  on  which  an  order  for  passing  them  is  made  in  the  first 

{k)  See  forms  of  auch  tifMamts,  poti,  pp.  689-- 644.    (Q  See  nUe,  Chap.  V.  s.  6. 
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instance.  This  petition  and  order  thereon  are  filed  with  the  Clerk 
of  the  Castodiea,  of  which  a  copy  must  be  left  with  the  Master,  to- 
gether with  the  accounts,  and  warrants  thereon  must  be  obtained 
and  served  on  the  parties  interested  (m). 

The  Master  then  makes  a  report  of  the  balance  due  to  or  from 
the  committee  of  the  estate,  as  the  case  may  require,  which  report 
is  filed  with  the  Gerk  of  the  Custodies,  and  a  petition  is  presented 
to  the  Lord  Chancellor  to  have  the  balance  reported  due  to  the 
committee  paid  to  him  out  of  the  lunatic's  estate,  or  the  balance  re* 
ported  due  from  the  committee  paid  into  Court,  and  laid  out  in  the 
purchase  of  3  per  cent.  Consol.  Bank  Annuities,  which  latter  peti- 
tion is  answered  in  the  first  instance  without  a  hearing ;  a  duplicate 
of  the  order  thereon  is  made  by  the  Secretary  of  Lunatics  to  be 
acted  on  at  the  Register  Office,  and  the  original  is  filed  with  the 
Clerk  of  the  Custodies. 

Every  person  who  intermeddles  in  the  matter  of  a  lunatic,  is  in- 
tended to  be  interested  for  his  advantage.  Therefore,  where  a 
solicitor  who  had  acted  in  some  of  the  proceedings  under  a  com- 
mission of  lunacy,  afterwards  acted  as  attorney  for  a  creditor  of 
the  lunatic,  and  issued  an  execution  and  took  his  household  fur- 
niture, the  Lord  Chancellor  of  Ireland  restrained  the  sale,  the 
committee  entering  into  security  for  the  value  of  the  goods,  to  be 
paid  by  instalments,  out  of  the  savings  of  the  income (n).  An  at'' 
tomey  concerned  in  the  matter  of  a  lunacy,  and  as  agent  for  an  ad- 
verse party,  is  bound  to  prefer  his  duty  to  the  Court  in  the  former 
capacity  (o). 

(m)  See  ante,  Cluip.  V.  s,  9.        («)  In  re  Ball,  2  MoHoy,  U5.        (o)  Ibid.  U9, 
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PRECEDENTS- 


COMMISSION  OF  LUNACY,  AND  PROCEEDINGS 

RELATING  THERETO. 


CommUsioH  in  the  nature  of  a  Writ  De  Lunatico  Inquirendo^ 

W  ILLI  AM  tlie  Fourth,  by  the  grace  of  God  of  the  United  King- 
dom of  Great  Britain  and  Ireland  King,  Defender  of  the  Faith,  to  hi» 
beloved  [^the  names  of  Jive  commissioners  are  here  inserted']^  Esqrs., 
greeting :  Know  ye,  that  we  have  assigned  ye^  or  any  three  of  ye,  to  in- 
quire, by  the  oath  of  good  and  lawful  men  of  our  county  of  Middle* 
sex,  as  well  within  liberties  as  without,  by  whom  the  truth  of  the 
matter  may  be  better  known,  whether  A.  B.  of  &c.,  in  the  county  of 
&c.,  is  a  lunatic,  or  enjoys  lucid  intervals,  so  that  he  is  not  sufficient 
for  the  government  of  himself,  his  manors,  messuages,  lands,  te- 
nements, goods,  and  chattels;  and  if  so,  from  what  time,  after 
what  manner,  and  how ;  and  if  the  said  A,  B,^  being  in  the  same 
condition,,  hath  alienated  any  lands  or  tenements,  or  not;  and  if  so, 
what  lands  and  what  tenements,  to  what  person  or  persons,  where^ 
when,  and  after  what  manner,  and  how ;  and  what  lands  and  tene- 
ments,, goods  and  chattels,  as  yet  remain  to  him ;.  and  of  what  per- 
son or  persons,  as  well  the  lands  and  tenements  so  alienated,  as  the 
lands  and  tenements  by  him  retained,  are  held ;  and  by  what  ser- 
vice, after  what  manner,  and  how ;  and  how  much  they  are  worth 
by  the  year  in  all  issues ;  and  who  is  his  nearer  heir,  and  of  what 
age.  And  therefore  we  conmiand  ye,  or  any  three  of  ye,,  that  at 
certain  days  and  places  which  ye  shaU  for  this  purpose  appoint,  ye 
diligently  make  inquisition  in  the  premises;  and  the  same  distinctly 
and  plainly  made,  to  us  into  our  Chancery,  under  the  seals  of  ye  or 
any  three  of  ye,  and  the  seals  of  those  persons  by  whom  it  shall  be 
made,  without  delay  ye  send,  and  these  our  letters  patent.  For  we 
command,  by  the  tenour  of  these  presents,  our  sherifFof  our  county 
of  Middlesex  aforesaid,  that  at  certain  days  and  places  which  ye 
shall  make  known  to  him,  he  cause  to  come  before  yc,  or  any  three 
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of  ye,  so  many  and  auch  good  and  lawful  men  of  his  bailiwiok»  as 
well  within  liberties  as  without^  by  whom  the  trtith  of  the  matter  in 
the  premises  may  be  better  known  and  inquired  into.  In  testimony 
whereof  we  have  decreed  these  our  letters  to  be  made  patent.  Wit- 
ness ourself  at  Westminster,  the  6th  day  of  July,  in  the  third  year 
of  our  reign. 


Precept  to  the  Sheriff  to  swmmon  a  Jury. 

BY  virtue  of  a  commission  in  the  nature  of  a  writ  de  lunatico  in^ 
quirendo,  under  the  Great  Seal  of  Great  Britain,  bearing  date  at 
Westminster,  the  6th  day  of  July  instant,  to  us,  whose  names  are 
hereunder  written,  and  others  in  the  same  commission  named^  di- 
rected to  inquire  whether  A,  B,  of  ,  in  the  county  of  , 
Esq.,  be  a  lunatic  or  not.  These  are  therefore  to  will  and  re- 
quire you  to  cause  to  come  and  appear  before  us  twenty- four 
honest  and  lawful  men  of  your  county,  on  Wednesday,  the  1 7th 
day  of  July  instant,  at  one  o'clock  in  the  afternoon  of  diat  day,  at 
the  house  of  ,  and  known  by  the  name  of  \ 

and  then  and  there  upon  their  oaths  to  inquire  of  the  lunacy  of  the 
said  A.  B,,  and  of  all  such  matters  and  things  as  shall  be  given 
them  in  charge,  by  virtue  of  the  said  commission;  and  hereof  fail 
not,  at  your  peril.     Given  under  our  hands  and  seals  this 
day  of         ,  in  the  year  of  the  reign  of  our  Sovereign  Lord 

William  the  Fourth,  by  the  grace  of  God  of  the  United  Kingdom  of 
Great  Britain  and  Ireland  King,  Defender  of  the  Faith,  and  in  the 
year  of  our  Lord,  18     • 

To  the  sheriff* of  the  county  of  >    IThe  ngnature*  and  seais  of 
Middlesex,  or  his  deputy.      >  three  Commiuioners,'] 

The  return  of  the  Sheriff  indorsed  on  the  hack  oj  the  precept. 

The  execution  of  this  precept  appears  in  the  panel  hereto  an* 
nexed. 

The  answer  of         C.  Z).  Esq.    7  g,     .«• 

JEmF.  Esq.    3 

Middlesex. — Names  of  the  jurors  to  inquire  according  to  the  tenor 

of  the  precept  annexed. 

[^Here  follow  the  names  of  the  jurors,'] 


Subpoena  to  compel  the  Attendance  of  Witnesses  before  the  Com» 

missioners  and  Jury  (a). 

BY  virtue  of  a  commission  in  the  nature  of  a  writ  de  lunatico  m- 
mUrendOf  under  the  Great  Seal  of  Great  Britain,  bearing  date  at 
Westminster,  the  day  of  ,  in  the  third  year 

of  the  reign  of  King  William  the  Fourth,  to  us,  whose  names  are 

(a)  See  ante,  p.  103. 
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keyeuader^wrhten^'aiub^lheni.in  the  nine  eomminkniiiaifted*;^ 
rMedt  to  inqoive  whedrar  of 

in  the  county  of  >  Eaquire^  -be  » luml]e»  <tr  jwt* 

XtMseareto  mil  and  require  you*  that  yo«  peiBonally  be  ani  i^ 
prar  before  tis,  at  the  faoase  of .  »  eoflnnonly  called  aBd4aiowB 
by  die  name  of  &c.»  sitaate  at  &c«  aforesaid*  on  the  ^dny 

Qf  instant,  by  ten  of  the  clock  of  the  foreaoon  of 

tbe  tame  day»  and  there  upon  your  oath  to  testify  the  truth*  accofd« 
ing  to  your  laioi>rledgB»  touditng  the  lunaey  of -the  said  » 

and  of  all  t ucfa  matters  as  shall  be  demanded  of  you  by  virtue  of 
the  said  commimon*  Hereof  fail  not*  at  your  peril.  Given  onder 
our  hands  and  seals,  the  day  of  « 

m  the  year  of  our  Lord,  18.W.  ^gignaturei  and  uuth  of  three 

CommisHoners.J 


•   fVarrarU  to  produce  the  Lunatic  (6). 

BY  virtue  of  a  comnussion  in  nature  of  a  writ  de  hmatieo  la^w- 
nmdo,  under  the  Great  Seal  of  Great  Britain,  bearing  date  at  West- 
mifitteF^  the  day  of  ,  in  the  third  yeac  of  the 

reign  of  King  WiUiam  the  Fourth,  to  us  whose  names  are  hereim* 
d^  viff  ilteo,  and  others  in  the  same  commission  namedi  directed  to 
inquire  whether  of  ,  in  the  connty  of  , 

Esquire,  be  a  lunatic  or  not.  These  are  to  will  and  require  you  to 
produce  before  us  the  said  ,  at  the  execution  of  the  said  coin* 

mission  at  the  l\ouse  of  ,  commonly  cidled  or  known  by  .the 

sign  of  &C.J  situate  at  &c.  aforesaid,  on  the  day  of 

instant,  by  ten  of  the  clock  in  thftjibrenoon  of  the  same  day,  there 
to  be  examined  touching  the  matters  aforesaid,  and  you  are  to  give 
him  notice  accordingly ;  as  aho  to  any  other  person  or  persons  who 
are  guardians  of  him  or  trustees  of  his  estate,  that  they  may  appear 
in  his  defence  if  they  shall  think  fit.  Given  under  our  hands  and 
seals,  &c. 

To  Mr.  fV.  P.  or  such  other  ^ 
person  or  persons  as  now  have 
the  said  in  their  custody 

or  power.  y 


[^Signatures  and  seals  of  three 
Conunissioners]. 


fnjtusitiofi  (c). 

AN  inquisition  taken  at  the  house  of  .  situate  at 

in  the  county  of  Middlesex,  commonly  called  or  known  by  the  name 
of  ,  this  day  of  ,  in  the  second  year  of 

the  reign  of  our  Sovereign  Lord  William  the  Fourth,  by  the  grace 
of  God  of  the  United  Kingdom  of  Great  Britain  and  Ireland  King, 
]>efender  of  the  Faith,  and  in  the  year  of  our  Lord,  18dS,  be- 
fore [three  names^  Esquires,  commissioners  of  our  said  Lord  the 

{b)  See  aniff  pp.  98,  99.  (c)  See  ante.  Chap.  IV..C.  5. 


Inquisitian  und  Bond.  B$S 

King^  by  viit«e  of  his  Mijesty'B  oonmiMion  in  tfae  iratui«  \of  a 
writ  de  lunatico  inqmrendo^  under  the  Gbtat  'Seal  of  Great  Bfi* 
taifi,  bearing  date  at  Westminster  the  day  of 

iflstaMt^  to  them  the  said  cxnnmissionerst  and  others  in  the  aiii 
eoromissioii  named,  direeted,  and  to  this  inquisition  aimexeil» 
to  inquire,  amongst  othar  things,  of  the  hinacy  of  A,  B^^  of  &e., 
apon  the  oaths  of  &c.  &c.,  {here  the  names  of  the  jurors  are  set 
finh'],  good  and  lawful  men  of  the  said  county,  who  being  sworn 
and  charged  npon  their  oath  say,  that  the  said  A^  B,  at  the  time  of 
taking  this  inquisition  is  a  lunatic,  and  does  not  enjoy  lucid  1n« 
tervids,  so  that  he  is  not  sufficient  ibr  the  government  of  himself, 
his  manors,  messuages,  lands,  tenements,  goods  and  chattels;  and 
that  he,  the  said  A,  B,,  hath  been  in  the  same  stiite  of  lunacy  from 
the  day  of  ,  in  the  year  ,  but  how,  and  by 

what  means  he  the  said  A,  B,  so  became  a  lunatic,  the  jurors  afore* 
said  know  not,  unless  by  the  visitation  of  God.  And  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  further  say,  that  whether  the 
said  A,  B,t  being  in  the  same  condition,  hath  alienated  any  lands  or 
tenements,  as  also  what  lands  and  tenements,  goods  and  chattels,  as 
yet  remain  to  the  said  A.  B.  the  jurors  aforesaid  know  nou  And 
the  jurofs  aforesaid,  u|ion  their  oaths  aforessid,  further  say,  that 
\f9ko  is  the  nearer  heir  they  know  not],  G,  H,fCf  &e.,  is  the  nesMar 
heir  of  the  said  lunatic,  and  is  now  of  the  age  of  '  ,  or  there- 
abouts. In  testimony  whereof,  as  well  the  said  commissioners,  as 
the  jurors  aforesaid,  have  to  this  inquisition  set  their  hands  and 
seals,  the  day  and  year  first  above  written* 

[^The  names  and  seals  of  [^Tke  names  and  seals 

tltree  Comm%$s%oners.']  of  the  Jurats,'] 


Bond  given  by  the  Committee  of  the  Estate  of  a  L^mktke  and  his 

Swretks  {dy 

KNOW  ALL  MEN  by  these  presents,  That  we  [the 
committee  of  the  estate  and  two  sureties']  are  bound  and 
firmly  obliged  to  our  most  serene  Lord  William  the  Fourth, 
by  the  grace  of  God  of  the  United  Kingdom  of  Great  Bri- 
tain and  Ireland  King,  Defender  of  the  Faith,  in 
pounds  of  good  and  lawful  money  of  Great  Britain,  to  be 
paid  to  the  same  lord  the  King,  his  heirs,  or  successors ;  to 
which  payment  well  and  truly  to  be  made,  we  severally 
bind  ourselves,  our  heirs,  executors,  and  administrators, 
and  the  heirs,  executors,  and  administrators  of  each  of  us 
firmly  by  these  presents  sealed  with  our  seak.  Dated  this 
day  of  ,  in  the  yearof  the  reign 

of  our  said  now  lord  the  King,  &c.,  and  in  the  year  of 
our  Lord,  one  thousand  eight  hundred  and  • 

THE  CONDITION  of  the  above  written  obligation  is  such,  thai 
Whereas  the  Right  Honorable  Henry  Lord  Brougham  and  Vaux, 

(d)  Se«  antet  Chap.  V.  8.  5,  and  p.  627 ;  and  poit^  pp.  645-6. 
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Lord  High  Chancellor  ofGreat  Britain,  hath  given  directions  Uiat  the 
above  bounden  [committee]  shall  have  a  grant  under  the  Great  Seal 
of  Grreat  Britain  of  the  custody  of  the  person  and  management  of 
the  real  and  personal  estate  of  [lunatic],  he  being  unable  to  go- 
vern himself  or  to  manage  his  estate  during  the  continuance  of  his 
lunacy.  If,  therefore,  the  said  [committee]  shall  yearly,  or  oftener 
if  he  be  thereunto  required,  make  a  just  and  true  account  of  all 
and  singular  the  rents,  issues,  and  profits  of  the  real  estate  of  the 
said  [lunatic],  and  ako  of  his  personal  estate,  and  the  profits  thereof 
as  now  are,  or  hereafter  shall,  come  to  his  bands,  custody,  or  pos- 
session, and  which  he  may  receive  out  of  or  concerning  the  said 
estate,  and  shall  carefully  observe,  perform,  and  keep,  the  orders 
and  directions  of  the  Lord  Chancellor  of  Great  Britain,  Lord  Keep- 
er, or  Lords  Commissioners  for  the  custody  of  the  Great  Seal  of 
Great  Britain  for  the  lime  being,  made,  or  hereafter  to  be  made, 
touching  or  concerning  the  said  [hematic]  and  his  estate,  and  touch- 
ing all  such  monies  as  shall  yearly  remain  due  upon  the  foot  of  his 
account  duly  taken  by  one  of  the  Masters  of  the  High  Court  of 
Chancery,  and  filed  in  the  office  for  that  purpose  appointed ;  and 
shall  be  careful  to  see  the  houses,  buildings,  and  structures  of  the 
said  [Itmatic]  to  be  well  and  sufficiently  repaired  and  so  kept  aad 
maintained  during  the  continuance  of  the  said  ffrant ;  and  shall  care- 
fully preserve^ and  keep  all  the  deeds,  evidences,  and  writings, 
touching  the  manors,  messuages,  lands,  tenements,  hereditaments, 
and  estate  of  the  said  [lunatu^,  as  now  are,  or  hereafter  shall  come 
to  his  hands,  custody,  or  possession ;  and  shall  carefully  provide  for 
the  person  of  the  said  [lunatic],  and  for  his  safety,  and  for  his  famOy, 
if  any  be  or  shall  be  during  the  continuance  of  the  said  grant,  and 
shall  not  sell  or  alien  his  interest  in  the  said  custody  or  grant  to  any 
person  or  persons  whomsoever,  without  the  consent  or  agreement 
of  the  Lord  Chancellor  of  Great  Britain,  Lord  Keeper,  or  Lords 
Commissioners  for  the  custody  of  the  Great  Seal  of  Great  Britain 
for  the  time  being,  but  shall  in  all  things  demean  himself  as  a  care- 
ful and  faithful  grantee  or  committee  of  the  estate  of  the  said  [luna- 
tic], then  the  said  obligation  to  be  void,  or  else  the  same  to  stand, 
remain,  and  be  in  full  force  and  virtue. 


Grant  of  the  Custody  of  the  Person  and  Estate  of  a  Lunatic  (e). 

WILLIAM  the  Fourth,  by  the  grace  of  God  of  the  United 
Kingdom  of  Great  Britain  and  Ireland  King,  Defender  of  the  Faith, 
to  all  to  whom  these  our  present  letters  shall  come,  greeting* 
Whereas,  by  a  certain  inquisition  taken  at  the  house  of  , 

situate  at  ,  in  the  county  of  Middlesex,  commonly  called 

or  known  by  the  name  of  ,  the  day  of  ,  in 

the  third  year  of  our  reign,  by  virtue  of  our  commission,  in  the  na- 
ture of  a  writ  de  lunatico  inquirendo,  in  that  behalf  duly  made  and 

(«)  See  ante,  p.  130. 
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issued,  to  inquire  (amongst  other  things)  of  the  lunacy  of  A,B,  of 
,  in  the  county  of  Middlesex,  Esq.  It  is  founjd  (amongst 
other  things)  that  the  said  A.B.^  at  the  time  of  taking  this  inquisi- 
tion, is  a  lunatic,  and  does  not  enjoy  lucid  intervals,  so  that  he  is 
not  suflScient  for  the  government  of  himself  and  his  estate,  as  by  the 
same  inquisition  (amongst  other  things)  remaining  on  record  may 
more  fully  appear ;  for  the  tuition  of  whom,  and  for  the  manage- 
ment of  his  estate,  it  belongs  to  us  to  provide.  And  whereas  suf- 
ficient security  is  given  to  us  on  the  behalf  of  the  said^.^.  by 
[the  names  and  additions  of  two  sureties^  as  in  such  cases  hath  been 
heretofore  used.  Know  tb,  That  we,  of  our  special  grace,  and  of 
our  certain  knowledge  and  mere  motion,  have  siven,  committed, 
and  granted,  and  by  these  presents,  for  us,  our  heirs,  and  succes- 
sors, do  give,  commit,  and  grant  unto  the  said  [wnmittee'],  the 
custody  of  the  person,  tuition,  regulation,  and  government  of  the 
said  A,  B,f  To  have  avd  to  hold  the  aforesaid  custody  of  the  person, 
tuition,  regulation,  and  government  of  the  said  A,B.  from  the  date 
of  these  presents,  so  long  as  it  shall  please  us  during  the  continu- 
ance of  the  lunacy  of  the  said  A,B. 

Know  yb  also.  That  we,  of  our  like  special  grace,  and  of  our  own 
certain  knowledge  and  mere  motion,  have  given,  committed,  and 
granted,  and  by  these  presents,  for  us,  our  heirs  and  successors,  do 
give,  commit,  and  grant  unto  the  said  [committee^t  the  custody,  re- 
gulation, occupation,  disposition,  and  receipt,  as  well  of  all  manors, 
messuages,  lands,  tenements,  houses,  farms,  revenues,  services,  and 
hereditaments,  with  the  appurtenances,  and  of  all  rents,  revenues, 
and  profits  thereof,  which  the  aforesaid  A.  B.  hath,  or  ought  to  have, 
in  possession  or  reversion,  or  which,  by  any  lawful  ways  and  means, 
at  any  time  or  times  hereafter,  may  or  ought  to  come,  descend,  or 
accrue  to  the  said  A,B,f  or  which  any  other  or  others  hath  or  may 
have,  to  the  use  and  profit  of  the  said  A.  B.^  in  the  county  of  Mid- 
dlesex aforesaid,  or  elsewhere,  within  our  kingdom  of  Great  Britain, 
as  also  the  custody  and  government  of  all  die  goods  and  chattels, 
farms,  stock  of  cattle,  wealth,  plate,  debts,  money,  jewels,  traffic, 
merchandizes,  and  other  commodities  and  profits  whatsoever  to  the 
said  A,  B.  belonging  or  in  any  manner  appertaining;  and  also  the 
use  and  negotiation  of  the  same  to  the  use  and  behoof,  profit  and 
advantage,  of  the  said  A.B.^  and  for  the  maintenance,  sustenance, 
and  support  of  the  said  A.  B.  and  his  family  (if  he  hath  any,  or  in 
time  to  come  may  have),  and  also  for  the  maintenance,  preservation, 
and  repair  of  the  messuages,  lands,  tenements,  houses,  farms,  and 
the  residue  of  the  premises  of  the  said  A.  B.^  To  have  and  to  hold 
the  aforesaid  custody,  regulation,  occupation,  disposition,  and  re- 
ceipt of  the  aforesaid  manors,  messuages,  lands,  tenements,  houses, 
farms,  goods,  and  chattels  of  the  said  ^.^.,  and  all  and  singular 
other  the  premises  above  given,  committed,  and  granted,  or  men- 
tioned to  be  given,  committed,  and  granted  unto  the  said  [committee!^ 
from  the  date  of  these  presenU,  so  long  as  it  shall  please  us,  during 
the  continuance  of  the  lunacy  of  the  said  A.\B. :  Provided  always, 
That  the  said  Icommitteel,  his  executors  and  admmistrators,  shall 
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render  a  true  account  of  tbe  issues,  revenues,  and  profits  of  the 
manors,  messuages,  lands,  tenements,  and  of  the  goods^.chattek, 
and  debts  aforesaid,  and  of  the  profits  thereof,  and  of  the  rest  of 
the  premises,  once  in  every  year  at  least,  and  as  often  as  and 
whensoever  to  the  Lord  Chancellor  of  Great  Britain,  Lord  Keeper, 
or  Lords  Commissioners  of  our  Great  Seal  of  Great  Britain,  shall 
seem  meet ;  and  shall  obey  and  fulfil  the  order  and  orders  of  the 
Lord  Chancellor,  Lord  Keeper,  or  Lords  Commissioners  of  our 
Great  Seal  <of  Great  Britain,  made  or  hereafter  to  be  made,  any 
ways  touching  or  concerning  the  premises,  or  any  part  thereof,  or 
the  issues  or  profits  thereof,  or  any  acioount  or  accounts  theraof. 
And  ftirther,  we  wiH,  and  by  these  presents  grant,  that  these  our 
letters  patent,  or  the  enrolment  of  the  same,  shall  be  in  and  by  all 
things  good,  firm,  valid,  and  efieotnal  in  law,  notwithstanding  the 
not  reciting,  or  not  rightly  reciting,  any  office  or  offices,  inquisition 
or  inquisitions,  made  of  or  concerning  the  premises  or  an^  of  them, 
or  any  other  thing,  cause,  or  matter  whatsoever  to  the  contrary 
thereof  in  anywise  notwithstanding  In  testimomt  whereof,  we  have 
caused  these  our  letters  to  be  made  patent.  Witness  ourself,  at 
Westminster,  tbe  lOlJi  day  of  July,  in  the  third  year  of  our  reign. 


Orant  of  the  Custody  of  the  Person  qf  a  Lunatic  {/), 

WILLIAM  the  Fourth,  by  the  grace  of  God  of  the  United  King- 
dom of  Great  Britain  and  Ireland  King,  Defender  of  the  Faitfa, 
tb  all  to  whom  these  our  present  letters  shall  come,  greeting: 
Wheebas,  by  a  certain  inquisition  taken  at  the  house  of  , 

known  by  the  name  of  ,  situate  at  ,  in  the 

county  of  ,  tbe  day  of  ,  in  the  second  year 

6i  our  reign,  by  virtue  of  our  commission  in  the  nature  of  n  wrft 
de  lunatico  inqutrendo  in  that  behalf  duly  nmde  and  issued,  to  in- 
quire (amongst  iother  things)  of  the  lunacy  of  ^.  B.  of  Src.  It  is 
FOuKD  (amongst  other  things)  that  the  said  A,  S,  is,  at  the  time  of 
taking  this  inquisition,  a  lunatic,  and  enjoys  lucid  intervals,  but  so 
that  he  (s  not  sufficient  for  the  government  of  himself  and  Us  es- 
tate, as  by  the  same  inquisition  (amongst  other  things)  remainii^ 
on  record  may  more  fully  appear,  for  the  tuition  of  whom^  and  for 
the  management  of  his  estate,  it  belongs  to  us  to  provide. ,  'Kkow 
Y£,  that  we,  of  our  special  grace  and  of  our  certain  knowled^^  and 
mere  motion,  have  given,  committed,  and  granted,  ahd,  by  these 
presents,  for  us,  our  heirs,  and  successors,  do  give,  commit,  and 
grant  unto  C  Z).,  of  &c.,  the  custody  of  the  person,  tuition,  tegu- 
lation,  and  government  of  the  said  A,B,f  To  hav£  akb  to  hold  the 
aforesaid  custody  of  the  person,  tuition,  regulation,  and  goifem- 
ment  of  the  said  A.  B,  from  the  date  bf  these  presents,  so  loiq{  as 
it  shall  please  us  during  the  lunacy  of  the  said  A*B*:  Paovmn 
AtiWAYs,    that  the  aforesaid  C  2).,  from  time  to  time  dnring  Ae 

(/)  T^ttt  it  usualljr  but  one  grant,  as  in  tiie  preceding  form. 
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ccHitiDiiiUMe  of  this  grant,  sliall  Anil,  austaio,  and  kmp  thfl  aforauid 
A.  S,  with  sufficient  fluitenauoe,  clothing,  di«t,  «nd  other  usees- 
wrio  of  life  according  to  his  quality  and  coDiliiioo,  as  i*  fitting  ia 
cua  oriunacy,  and  shall  obey  and  fulfil  all  and  every  the  order  and 
orders  of  the  Lord  Chancellor  of  Great  Britain,  Xiord  Keeper,  ok 
Lords  Conimisioners  of  our  Great  Seal  of  Great  Britain,  made,  or 
hereafter  to  be  made,  any  nays  tooching  or  coDcerning  th«  said 
A,  B.:  Anu  FuaiHEB,  vre  will,  and  by  theae  presents  grant,  thai 
these  oar  letters  patent,  or  the  ioroltneDt  of  tl)«  eame,  sbfdl  be  in 
aod  by  all  things  good,  firm,  valid,  and  effectual  in  taw,  notwith- 
■taoduig  the  not  reoitiogi  or  not  rightly  reciting,  any  office  oc  oS- 
ces,  inquisition  or  inquisitionH,  made  ot  or  conceroing  the  premises 
or  aay  of  them,  oi  any  o^r  thing,  cause,  or  nutter  whatsoever  to 
the  contrary  thereof  in  anywise  notwithstanding.  In  tbbtimoxt 
whereof  we  have  caused  these  our  letters  to  be  made  patent.  W  it- 
MBS)  onrself)  at  Westminster,  the  day  of  ,  iti  the 

■JMyi^il  year  of  our  re^n. 


Stipettedeat  of  a  CoMiHutian  ofLuaaeg  b^onany  Oranl  to 
Committeet  {g). 

WILLIAM  the  Fourth,  by  the  grace  of  Ood  of  the  United  King- 
dom of  Great  Britain  and  Ireland  King,  Defender  of  the  Faith,  to 
all  to  whom  these  our  present  letters  ihall  come,  greeting:  Wbereai, 
by  a  certain  inquisition  taken  at  the  bout 
ugn  of  ,  in  the  county  of 

April  in  the  second  year  of  our  reign,  by  v: 
the  nature  of  a  writ  de  lunalico  inquirtndo, 
Great  Britain,  hearing  date  at  Westminsiei 
in  the  second  year  of  our  reign,  in  that  be 
ed,  to  inquire  (amongat  other  things)  of  tb 
It  was  found  (amongat  other  things),  that 
time  of  taking  the  said  inquiaition,  a  luqai 
cid  interval!,  so  that  she  was  not  sufRcleni 
berself  and  her  estate,  aa  by  the  same  inq 
things)  remaining  on  record,  may  more  full 
examination  in  our  Court  of  Chancery  bet 
it  suSiciently  a^^ars  to  us  that  the  said  / 
lunacy  aforesaid,  and  is  of  sound  mind,  n 

ing,  BO  that  she  is  sufficient  for  the  governm...  _  __.  ._  

tate;  and  we,  in  this  behalf,  being  willing  that  what  is  justand  right 
be  done  to  the  said  A.B,:  Know  ye  therefore,  that  we,  for  and  in 
consideration  that  the  said  A.  B.  now  is  not  lunatic,  but  of  sound 
mind,  sane  memory,  and  understanding,  and  for  divers  other  good 
causes  and  consideiatioos  ua  in  this  hebalf  especially  moving,  have 
■nperseded  and  determined,  and.  by  these  presents,  do  supersede  and 
determiae  the  aforesaid  commission  in  the  nature  of  a  writ  ife  limatico 
inqtiirendo,  and  the  aforesaid  inquisitbn  and  all  other  proceedings 

(g)  SM*ffldni(iin5iippoiter>  petidoD  lor  nqxrMdRU,  pott,  pp-OlB — Mi. 
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thereupon  had  and  made,  and  all  and  singular  the  same,  to  all  intents 
and  purposes  whatsoever,  we  annul,  make  void,  and  fully  discharge, 
by  these  presents.  In  testimony  whereof  we  have  caused  these  our 
letters  to  be  made  patent.  Witness  ourself,  at  Westminster,  the 
day  of  ,  in  the  year  of  our  reign. 


Supersedeas  of  a  Commission  of  Lunacy  after  the  grant  to  a 

CommitUe  {g), 

WILLIAM  the  Fourth,  by  the  grace  of  God  of  the  United  King- 
dom of  Great  Britain  and  Ireland  King,  Defender  of  the  Faith,  to 
all  to  whom  these  our  present  letters  shall  come,  greeting :  Where- 
as, by  a  certain  inquisition  taken  at  the  house  of  ,  situate 
in  ,  in  the  county  of  ,  and  commonly  called 
or  known  by  the  name  of  ,  the  day  of  , 
in  the  year  of  our  reign,  by  virtue  of  our  commission  in 
the  nature  of  a  writ  de  lunatico  inquirendo  in  that  behalf  duly  made 
and  issued,  to  inquire  (amongst  other  things)  of  the  lunacy  of  ^.  B,^ 
It  was  found  (amongst  other  things)  that  the  said  A.B,  was,  at  the 
time  of  taking  the  said  inquisition,  a  lunatic,  and  did  not  enjoy  lucid 
intervals,  so  that  he  was  not  sufficient  for  the  government  of  him- 
self and  his  estate,  as  by  the  same  inquisition  (amongst  other  things) 
remaining  on  record  may  more  fully  appear.  And  whersas,  by 
our  letters  patent  bearing  date  the  day  of  ,  io 
the  first  year  of  our  reign,  we  did  give,  commit,  and  grant  unto 
C.  D.  the  custody  of  the  person,  tuition,  regulation,  and  govern* 
ment  of  the  said  A,  B.,  To  have  and  to  hold  the  aforesaid  custody 
of  the  person,  tuition,  regulation,  and  government  of  the  said  A.B.^ 
from  the  date  thereof  so  long  as  it  should  please  us  during  the 
lunacy  of  the  said  A*B, :  And  whereas,  by  our  same  letters  patent, 
•  we  did  give,  commit,  and  grant  unto  the  said  C,  D.  the  custody^ 
regulation,  occupation,  disposition,  and  receipt,  as  well  of  all  ma- 
nors, messuages,  lands,  tenements,  houses,  farms,  revenues,  services, 
and  hereditaments,  with  the  appurtenances,  and  of  all  rents,  reve- 
nues, and  profits  thereof  which  the  aforesaid  A,B.  had,  or  ought  to 
have  in  possession  or  reversion,  as  idso  the  custody  and  govern- 
ment of  all  the  goods  and  chattels,  farms,  stock  of  cattle,  wealth, 
plate$  debts,  money,  jewels,  traffic,  merchandiaes,  and  other  com- 
modities and  profits  whatsoever  to  the  said  A.B.  belonging,  or  in 
any  manner  appertaining,  and  also  the  use  and  negotiation  of  the 
same.  To  have  and  to  hold  the  aforesaid  custody,  r^ulation,  oc-*^ 
cupation,  disposition,  and  receipt  of  the  aforesaid  manors,  mes- 
suages, lands,  tenements,  houses,  farms,  goods,  and  chattels,  and  the 
rest  of  the  premises  of  the  said  A,  B*  unto  the  said  C.D.^  from  the 
date  thereof  so  long  as  it  should  please  us  during  the  lunacy  of  the 
said  A,  B.f  or  to  the  uses  and  intents  and  ander  the  provisoes  in 
the  same  letters  patent  contained  and  specified,  as  by  the  same  let- 
ters patent  (amongst  other  things)  remaining  on  record  may  more 

•    (g)  See  mnttt  Chap.  V.  s.  11. 
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Ailly  appear.  Bot  bbcausb,  upon  full  examination  in  our  Court  of 
Chancery,  before  ua  had  in  this  behalf,  it  sufficiently  appcara  to  us 
that  the  said  A.  B,  is  recovered  of  his  lunacy  aforesaid,  and  is  of 
sound  mind,  memory,  and  understanding,  so  that  he  is  sufficient  for 
the  government  of  himself  and  his  estate,  and  we  in  this  behalf 
being  willing  that  what  is  just  and  right  be  done  to  the  said  A,B. ; 
Know  yb  thbrbfobe,  that  we,  for  and  in  consideration  that  the  said 
A.  B,  now  is  not  lunatic,  but  of  sound  mind,  sane  memory  and 
understanding,  and  for  divers  other  good  causes  and  considerationa 
us  in  this  behalf  especially  moving,  have  superseded  and  deter* 
mined,  and,  by  these  presents,  do  supersede  and  determine  the  afore- 
said commission  in  tlie  nature  of  a  writ  de  lunaiico  inauirendo,  and 
all  process  thereupon  made  and  had,  and  also  our  letters  patent 
aforesaid,  and  the  several  grants  thereby  made  to  the  said  C  D, 
aforesaid,  and  all  and  singular  in  the  same  letters  patent  contained 
and  specified,  to  all  intents  and  purposes  whatsoever,  and  all  and 
singular  the  same  we  annul  and  make  void  by  these  presents;  and 
also  the  aforesaid  C,  D,  from  the  custody  ,regulation,  and  govern- 
ment of  the  person  of  the  said  A.B^,  and  from  the  custody,  regu- 
lation, occupation,  disposition,  and  receipt  of  the  aforesaid  manors, 
messuages,  lands,  tenements,  houses,  farms,  goods  and  chattels  of 
the  said  ^•^.,  and  all  and  singular  other  the  premises,  we  fully 
discharge  by  these  presents,  requiring  that  the  aforesaid  C  Z).  shall 
by  no  means  suffer  any  person  or  persons  to  intermeddle  touching 
the  said  A,  B»  or  his  estate,  for  the  future.  And  the  said  A,  B.  to 
the  regimen  and  government  of  himself  and  all  his  we  fully  restore 
by  these  presents.  In  testimony  whereof  we  have  caused  these 
our  letters  to  be  made  patent.  Witness  ourself,  at  Westminster, 
the  second  day  of  ,  in  the  second  year  of  our  reign. 


FORMS  OF  AFFIDAVITS, 


AFFIDAVITS   IN   SUPPORT  OF  PETITIONS   FOR 
COMMISSIONS  OF  LUNACY  (A). 

Affidavit  of  a  Physician  thai  he  had  examined  a  Party^  andfoutfid 
him  of  unsound  Mind,  and  the  Grounds  upon  which  his  Opinion 
was  founded. 

IN  the  matter  of  ^.  £.,  Esq.,  a  supposed  lunatic. 
C.  D.  of  &c.,  Doctor  of  Physic,  maketh  oath  and  saith,  that,  by 

(A)  These  affidavits  mutt  be  left  at  the  be  scarcely  necessary  to  observe  that 
office  of  the  Secretary  of  Lunatics,  with  they  must  be  adapted  to  the  fiutt  of  each 
the  petition  for  a   commission :  it  can    case. 
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the  desire  of ,  he,  this  deponent,  visiced  the  said  A.  B.  tt 

the  house  of  Messrs.  /.  and  JT.,  situate  at  &c.,  on  Tuesday  the  SOth 
instant,  for  the  purpose  of  investigating  the  state  of  mind  of  the 
said  A,  B.  And  this  deponent  saith,  ai'ter  sufficient  personal  ex- 
amination of  the  said  A,B,,  that  he,  this  deponent,  is  fully  ood- 
vinced  that  the  mind  of  the  said  A.  B,  is  now  unsound,  and  that,  by 
reason  of  such  unsoundness,  the  said  A.  B.  is  wholly  unfit  for  thie 
management  of  himself  and  of  his  afiairs.  And  this  deponent  further 
saith,  that  the  unsound  state  of  mind  of  the  said  A.  B.  was  readerad 
manifest  by  a  very  great  loss  of  memory  and  undentanding,  so  as 
to  render  him  incapable  of  discourse,  or  of  directing  and  **ffntinnfny 
his  attention  to  any  subject,  by  the  frequent  utterance  of  indis-* 
tinct  sounds,  as  if  talking  to  himself,  by  a  want  of  all  oonoectioB  in 
the  little  he  said,  and  by  his  addressing  himself  in  whispers,  with  a 
variety  of  unintelligible  gestures,  in  the  presence  oi  this  depooent, 
to  two  images  placed  over  the  chimney-piece  for  ornament*  And 
this  deponent  further  saith,  that,  in  the  early  part  of  the  year  18St, 
he,  this  deponent,  also  visited  the  said  A.B,  at  his  lodgings  in 

,  when,  as  this  deponent  was  informed  and  believes,  the  wtid 

A.  B*  was  first  put  under  restraint,  in  consequence  of  an  attempt 
then  recently  made  by  the  said  A,  B,  to  destroy  himsdf. 

rSworn  at  the  Public  Office,  Southampton  Build- 
C.  2).         <      ings.  Chancery  £4uie,  London,  this  22d  day  of 
(^    March,  1832.     Before  me, 

\^A  MatUr  in  Ckamcery.^ 


Affidavit  of  another  Physician  as  to  tJie  Unsoundness  of  Mind  of  a 

Party. 

IN  the  matter  of  ^.  B,j  Esq.,  a  supposed  lunatic. 

W,  W,  of  8rc.,  Doctor  of  Physic,  maketh  oath  and  saith,  that  be 
did,  on  the  Sdrd  day  of  March  instant,  visit  the  above-named  A.B,p 
who  is  now  in  a  lunatic  asylum  kept  by  Messrs.  /.  and  AT.,  at  &c., 
with  the  view  of  ascertaining  his  state  of  mind.  And  this  depooent 
further  saith,  that,  at  his  said  visit,  he,  this  deponent,  took  gremt 
pains  to  examine  into  the  intellectual  capacity  of  the  said  A,  B*^ 
and,  from  such  examination,  this  deponent  is  firmly  convinced  that 
the  said  A.  B,  is  a  person  of  unsound  mind,  and  totally  incapable  of 
governing  himself,  or  of  managing  his  affairs;  and,  as  evidence  of 
such  unsoundness  of  mind  on  the  part  of  the  said  A.  2f.,  diis  depo-' 
nent  saith,  that  the  said  A,  B,  came  into  the  room  in  which  de- 
ponent waited  for  him,  in  a  very  hurried  manner,  and  saluted  depo- 
nent with  apparent  cordiality,  but  instantly  drew  himself  up,  turned 
aside  his  face,  and  continued  to  look  with  some  suspicioik  at  depo- 
nent as  he  walked  up  and  down  on  the  room ;  at  deponent*s  re- 
quest, he  at  last  sat  down  near  deponent,  and  listened,  apparemiy 
with  attention,  to  remarks  and  questions  of  deponent  tonchii^  his 
fiuosily  and  present  residencci  but  answered  only  now  and  then»  and 


w  iodiiCinecty,  Hiat  deponent  eooM  hardly  eetoh  a  word  of  wfmi  he 
Aid;  at  last,  putting  hiB  bands  on  deponent's  kneesi  and  bringing 
bis  faee  elose  to  deponent's,  witb  a  peeuliar  grin,  and  with  great 
rsfiidf^  of  utterance,  he  said,  be  knew  deponent  to  be  Sir  Edmand, 
ani  that  he  would  tell  deponent  many  secrets ;  he  then  relapsed  into 
his  thoughtful  fit,  and  said  no  more.  His  expression  of  countenance 
has  beco«ne  very  unmeaning,  and  strongly  indicates  a  chronle  ab- 
sauce  of  leasunt 

W.  W.  ^  Sworn  Ac. 

j^fbrmatimi  of  the  Keeper  of  a  Lutuitie  Asylum^  as  $o  the  Untound- 
net$  of  Mind  of  a  Party  confined  thert. 

IN  the  matter  of  A,  B,,  iLsq,,  a  supposed  lunatic. 

J,  JT.  of  &c.y  Surgeon,  being  one  of  the  people  commonly  called 
Quakers,  upon  hia  solemn  affirmation  saitb,  that  in  and  prior  to 
the  year  1826,  he,  this  affirmant,  kept  an  asylum  ibr  the  reception 
of  persons  of  unsound  mind,  and  tltat  on  or  about  the  26th  day  of 
September,  1 826,  he,  at  the  desire  of  C  B.^  received  into  his  care 
ana  custody  the  above-named  A,B,f  as  a  person  of  unsound  mind 
and  understanding.  And  this  affirmant  further  saitli,  that  the  said 
A,  B.  hath  ever  since  continued  and  now  is  at aforesaid,  un- 
der the  care  and  custodv  of  him  this  affirmant  andr  his  partner  B.  K, 
And  this  affirmant  further  saith,  that  the  conduct  and  discourse  of 
the  said  A.  B,,  from  the  time  of  his  entering  the  establishment  of 
this  affirmant,  until  the  present  period,  has  been  wild,  incoherent, 
and  irrational ;  at  times,  he  will  shout,  halloo,  and  beat  the  bed  vio- 
lently with  his  fists  during  the  gsaater  part  of  the  night,  at  other 
times  he  will  remain  for  hours  without  uttering  a  syllable — or,  if  he 
speaks,  his  words  are  without  sense  or  connection ;  in  short,  his 
whole  behaviour  has  been  that  of  an  insane  person.  And  this  affir- 
mant lastly  saith,  that  he  saw  the  said  A,  B.  on  the  morning  of  this 
present  22nd  day  of  March,  when  the  said  A,B.  was  decidedly  of 
imsound  mind  and  understanding,  and  altogether  unfit  for  the  ma- 
nagement of  bis  affairs. 

J.  K*  Solemnly  affirmed  at  &c. 


jigidavk  9f  a  Surgeon  at  to  Mental  ImbecUHyf  nrieing  from  old 

Age. 

IN  the  matter  of  C.  Z).,  a  supposed  lunatic. 

.  /•j'.,  of&c.^  in  the  county  of  Surrey,  Surgeon,  maketb  oatji 
and, saith,  that  he  has  for  ten  years  .last  past  known  and  been  ac- 
quainted with  CD.  of ,  in  the  said  county,  and  been  in  the 

habit  occasionally  of  attending  him  professionally ;  that  he  has  vi- 
sited him  very  lately,  that  he  finds  his  bodily  health  good,  but  his 
mental  faculties  Impaired  through  extreme  old  age ;  that  his  men- 
tal imbecility  has  greatly  increased  within  the  last  eight  weeks,  that 
he  has  conversed  with  the  said  C.  /)•,  who  talks  in  a  v^ry  in9Qh^- 

T  T 
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rent  manner,  and  without  any  connected  subject,  and  it  not  capa- 
ble of  understanding  what  he  is  about,  but  is  liable  to  be  imposed 
upon  by  signing  any  instrument  relating  to  the  management  of  his 
property,  or  otherwise.  And  this  deponent  further  saith,  that  the 
said  C  Z).  is  now  of  the  age  of  seventy-^ght  years  or  thereabouts, 
and,  in  the  judgment  and  belief  of  this  deponent,  now  deprived  of 
his  reason  and  understanding,  and  is  in  noways  capable,  but  wholly 
unfit,  to  manage  himself  or  his  affairs.  And  this  deponent  further 
saith,  that  he  verily  believes  that  the  said  C.  D,  will  not  again  re- 
cover his  mental  faculties. 

,   „  C  Sworn  at  Guildford,  in  the  county  of  Surrey,  tlie 

•  I      28rd  day  of  July,  1 83«.     Before  me, 

X.  Y. 
A  Master  Extraordinary  in  Chancery. 


Affidavit  of  a  Nephew  residing  with  his  Umcle^  as  to  his  Incapacity  to 

manage  his  Affairs. 

IN  the  matter  of  C  Z).,  a  supposed  lunatic. 

E.S,^  of  8rc.,  maketh  oath  and  saith,  that  C.D,^  of  &c.,  is  the 
only  brother  of  this  deponent's  late  mother  M,  S,,  deceased :  And 
this  deponent  further  saith,  that  the  said  CD.  is  a  widower  and 

has  no  child,  and  this  deponent  and  his  brothers are  the  only 

children  of  the  said  JM.  S.^  the  only  sister  of  the  said  C.  Z).,  and  are 
the  only  next  of  kin  of  the  said  C.  Z).  And  this  deponent  further 
saith,  that  he  is  acquainted  with  the  estates  and  concerns  of  the  said 
C.  D. :  and  this  deponent  hath,  in  the  schedule  to  this  his  aflSdavit, 
set  forth  an  account  of  the  real  estates  of  which  the  said  CD.  is 
seised,  and  also  of  the  persons  who  now  occupy  the  same;  of  the 
parishes  and  counties  in  which  the  same  are  situate;  and  of  the  re* 
spective  annual  rents  now  received  and  made  payable  for  the  same ; 
the  whole  of  which  rents,  according  to  this  deponent's  con^putation 
thereof,  and  which  he  verily  beKeves  to  be  true,  amounts  to  the 
sum  of  £ — ,  but  which  is  subject  to  some  deductions  for  land  tax 
and  quit  rents:  And  this  deponent  further  saith,  that  the  said  CDm 
is  possessed  of  no  other  real  estates  to  the  knowledge  or  belief  of 
thu  deponent  than  such  as  are  contained  in  the  said  schedule  so 
sg^nexcd  to  this  his  affidavit:  And  this  deponent  further  saith,  th«t 
the  said  C  D.  is  entitled  to  the  sum  of  £ —  per  annum  Long  Annui- 
ties, or  thereabouts,  and  other  personal  estate :  And  this  deponent 
further  saith,  that  he  has  resided  with  his  uncle,  the  said  C  D.^  for 
the  last  six  months,  and  he  has  lately  applied  to  the  tenants  in  pos- 
session of  the  real  estates  of  the  said  C  D.  for  payment  of  the  rents 
due  from  them  respectively,  but  they  have  refused  to  pay  the  same, 
and  several  of  the  said  tenants  of  the  said  C  D.  have  said,  that  they 
cannot,  owing  to  the  state  of  mind  of  the  said  C  Z).,  be  obliged  to 
pay  their  rents  to  any  person,  or  be  turned  out  of  the  property  oc* 
cupied  by  them  respectively :  And  this  deponent  further  saith,  that 
one  /•  W»  stands  indebted  to  the  said  C  D.  in  the  sum  of  £ — ,  and 
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this  deponent  has  applied  to  hiin,  tbe  said  /•  W,  iot  payment  of  the 
interest  money  due  thereon,  but  he  refuses  to  pay  tbe  same;  and  it 
is  not  in  this  deponent's  power  to  maintain  and  support  the  said 
CD.  without  being  paid  some  portion  of  the  rents  and  interest 
monies  now  due  and  owing  to  him  the  said  C.  Z>. 

The  SeheduU  to  w1^ch  the  foregoing  t^fidamt  refers  being  a  par" 
ticular  of  the  real  estates  of  the  said  C  Z). 

A  copyhcM  dwelling-house,  garden,  and  land,  situate  at  &&,  let 
to  H.  D.  at  the  yearly  rent  of  £ — . 
A  freehold,  5rc«,  &c. 
£•  iSf.  Sworn  at  &c*  Before  &c. 


Affidavit  of  a  Physidau  as  to  Unsoundness  of  Mind,  arising  from 

Delusion, 

IN  the  matter  of  £.  F.,  Esqr.^  a  supposed  lunatic. 

G.  IT.,  of  &c«,  Doctor  of  Physic,  maketh  oath  and  saith,  that  for 
fourteen  moAths  now  last  past  he  hath  professionally  attended  tbe 
aboye»nam«d  E,  F, ;  and  that,  in  the  opinion  of  this  deponent,  he* 
thft  said  E.  F,,  hath  during  tbe  whole  of  that  time  been  decidedly  of 
unsound  mind  and  wholly  unfit  for  the  management  of  himself  and 
of  his  affairs.  And  this  deponent  saith,  that  the  unsoundness  of 
the  mind  of  the  said  E,F,  is  rendered  manifest  by  a  total  inatten- 
tion  on  the  part  of  the  said  E,F^  to  the  natural  evacuations  from 
the  body,  by  an  inability  to  assist  himself,  by  a  constant  refusal  of 
all  food,  unless  he  be  fed  by  the  persons  in  attendance  upon  himi 
by  his  declared  conviction  that  poison  is  mixed  with  every  kind  of 
nourishment  that  is  presented  to  him,  by  his  talking  perpetually  to 
himself,  or  conversing  with  imaginary  beings  from  which  it  is  scarce- 
ly possible  to  divert  him,  by  a  total  want  of  power  to  direct  his  at- 
tention steadily  to  any  one  subject  for  five  minutes,  by  a  supposi- 
lion  that  he  has  fleets  and  armies  at  his  ccmmand,  to  which  he  is 
very  often  giving  his  orders  aloud,  and  by  the  frequent  utterance  of 
unintelligible  and  unconnected  words  and  sentences.  And  this  de- 
ponent further  saith,  (hat  he  profiesswoaHy  visited  the  said  E.  F,  on 
Tuesday  last,  the  25th  day  of  this  present  month  of  October,  and 
that  the  said  E,  F,  then  continued  in  the  same  state  of  unsound- 
ness of  mind,  whereby  he  is  rendered  totally  insufficient  for  the 
management  of  himself  and  of  his  property. 

G.  H,  Sworn  at  &c. 


AffidatH  of  Unsoundness  of  Mind  arising  from  old  Age,  erroneous 

Perceptions^  and  Loss  of  Memory. 

IN  the  matter  of  the  Rev.  H.  H.,  Clerk,  a  supposed  lunatic. 

J.  P.,  of  &c.|  Clerk,  maketh  oath  and  saith^  that  he  is  married  to 
Ann,  the  daughter  of  the  above-named  H.  H,,  of  &c.,and  that  he  has 
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been  in  the  habit  of  seeing  the  said  H,  H.  almost  every  day  for  the 
last  eighteen  months  past,  who,  during  that  period,  was  living  in  the 
house  of  this  deponent  for  six  months,  and  the  latter  twelve  months 
in  the  adjoining  house.  And  this  deponent  further  saith,  that,  when 
the  said  H,  H,  first  came  to  the  deponent's  house,  he  was  much  struck 
at  finding  the  faculties  of  the  said  H,  H,  so  much  impaired,  as  the 
Said  deponent  had  not  then  seen  the  said  H.  H,  for  three  years;  and 
that  during  the  last  eighteen  months  his  faculties  have  been  gra- 
dually failing,  and  this  deponent  now  considers  them  altogether 
gone :  and  that  the  said  H,  H.  is  now  perfectly  childish,  and  unable 
to  transact  or  undertake  any  business  whatever;  and  as  an  instance 
and  in  support  thereof,  this  deponent  saith,  that  the  said  H.  H,  fre- 
quently addresses  him  as  a  perfect  stranger,  and  altogether  forgets 
that  this  deponent  is  married  to  his,  the  said  H,  H»s^  daughter. 
And  that  the  said  H,  H,  has  once  or  twice  stated  to  this  deponent 
that  he  recollects  him  at  Harrow  School,  where  the  said  H,  H,  was 
at  school,  though  the  said  deponent  was  not  there,  and  there  is  up- 
wards of  fifly  years  difference  in  their  ages.  And  this  deponent 
further  saith,  that  the  said  H.  H.  was  formerly  a  Fellow  of  Trinity 
College,  Cambridge,  and,  when  at  his  meals  he  is  drinking  the  com- 
mon table  beer  of  the  family,  he  says,  "  this  is  very  good  ale,  this 
is  our  audit  ale,  we  get  it  from  Trinity  College,  Cambridge."  [Other 
ifiMtancei  of  a  failure  of  understanding  were  statedJ] 

/•  P.  Sworn  at  &c. 


Affidavit  of  a  Surgeon  as  to  Unsoundness  of  Mind  arising  from  Loss 

of  Memory, 

IN  the  matter  of  the  Rev.  H,  H,,  Clerk,  a  supposed  lunatic. 

R.  jP.,  of  &c.,  Licentiate  of  the  Company  of  Apothecaries,  and 
Member  of  the  Royal  College  of  Surgeons,  London,  aged  thirty-one 
years  or  thereabouts,  maketh  oath  and  saith,  that  he  has  known 
the  Rev.  H.  H,^  of  &c.,  for  near  two  years  last  past,  has  during 
that  time  attended  him  professionally,  and  has  generally  seen  him 
twice  or  three  times  in  the  course  of  a  week.  And  this  deponent 
further  saith,  that  he  believes  the  said  H.  H,  to  be  labouring  under 
great  imbecility  of  mind,  and  that  his  memory  and  perception  are 
60  much  impaired  as  to  render  him  incapable  of  distinguishing  be- 
tween past  and  present  events,  or  comprehending  persons  and 
things  in  an  intellectual  manner.  And  this  deponent  further  saith, 
that  he  believes  the  said  H,  H.  to  be  incapable  of  taking  care  of 
his  person  or  estate. 

K.  F.  Sworn  at  &:c« 
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Affidavit  of  the  Value  of  the  Property  belonging  to  the  Lunatic,  to  h€ 
made  nith  the  view  of  ascertaining  the  Amount  of  the  Security  to 
he  required  of  the  Committee  of  the  Estate  and  his  Sureties  (i). 

IN  the  matter  of  A,  B,,  a  lunatic. 

C,  D,f  of  &c.,  maketh  oath  and  saith,  that  he  it  well  acquainted 

with  the  whole  of  the  property  of  the  above-named  A,  B,  of , 

a  lunatic,  and  that  his  freehold  and  leasehold  estates  consist  of  the 
following  particulars  (that  is  to  say)  a  freehold  estate  in  the  parishes 

of ,  in  the  county  of  N,,  now  in  the  occupation  of  ,  as 

tenant  thereof,  at  the  yearly  rent  of  £ — .  And  &c.»  [set  forth  the 
particulars  of  the  other  estates']:  And  this  deponent  further  saith, 
that  the  personal  estate  of  the  said  A.  B,  consists  of  the  following 
particulars  (that  is  to  say)  the  sum  of  £ — ,  secured  on  mortgage  of 
an  estate  at  &c.,  by  a  certain  indenture  dated  &c.,  and  made  be- 
tween &c.  The  household  goods,  plate,  linen,  china,  books,  and  pic- 
tures In  the  house  of  the  said  A,  B.,  situate  in  &c.,  which  have  been 
lately  valued  by  a  sworn  appraiser  at  the  sum  of  £ — •  [The  par^ 
ticulars  of  the  other  personal  property,  according  to  the  circumstan^ 
ces  of  each  case,  should  be  stated].  And  this  deponent  further  saith, 
that  the  sum  of  £ — ,  3  per  cent.  Consolidated  Bank  Annuities, 
lately  standing  in  the  name  of  the  said  A,  B,,  and  to  which  he  is 
entitled,  has,  in  pursuance  of  an  order  of  the  Lord  Chancellor  bear- 
ing date  the  day  of  ,  been  transferred  into  the  name 
of  the  Accountant-General  of  the  High  Court  of  Chancery,  in  trust 
in  the  matter  of  the  said  A*  B,,  a  lunatic  (f).  And  this  deponent 
further  saith,  that,  according  to  the  best  of  his  knowledge,  informa- 
tion, and  belief,  the  said  A.  B,  is  not  possessed  of,  interested  in,  or 
entitled  to,  any  other  property,  real  or  personal,  either  in  posses- 
sion,  reversion,  remainder,  or  expectancy,  than  such  as  is  mentioned 
and  described  in  the  particulars  hereinbefore  set  forth. 

C.  D.  Sworn  at  &c.  (Ar). 


Affidavit  of  the  Sufficiency  of  the  two  Persons  proposed  as  Sureties  in 

the  Bond  entered  into  by  the  Committee, 

IN  the  matter  of  ^.  B,,  a  lunatic. 

T.  S,f  of  8rc.,  and  O,  S,,  of  &c.,  each  of  them  speaking  for  him- 
self only,  severally  make  oath  and  say.  And  first  this  deponent  T,S, 
for  himself  saith,  that  he  is  really  and  truly  worth  the  sum  of£ — (l) 
of  lawful  money  of  Great  Britain,  over  and  besides  what  is  suffi- 


8 


[i)  See  ante,  p.  033.  vit«  are  filed  with  the  Clerk  oC  the  Custo- 

j)  The  particukirs  of  the  property,  diet, 

which  has  been  deposited  or  transferred  (/)  The  sureties  must  together  jus- 

for  the  purpose  of  reducing  the  amount  tify  in  a  sum  equal  to  the  amount  of  the 

of  the  security,  should  be  stated.  penalty  of  the  bond. 

(Ar)  This  and  the  two  following  affida- 
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cient  to  pay  and  discharge  all  his  just  debts.  And  this  deponent, 
G,  S.,  for  himself  saith,  that  he  is  really  and  truly  worth  the  sum  of 
£ —  of  like  lawful  money,  over  and  besides  what  is  sufficient  to 
pay  and  discharge  all  his  just  debts. 

p'  ^'  >  Sworn  at  &c. 


Affidavit  of  the  Execution  of  the  Bond  by  the  Comwnttee  €Uid  his 

Sureties* 

IN  the  raatter  of  A.B.,9l  lunatic. 

G,  H.f  of  the  Inner  Temple,  London,  Clerk  to  Messrs.  C.  ^  2>. 
of  the  same  place,  Gentlemen,  maketh  oath  and  saith,  that  /.  K,  of 
the  same  place,  clerk  to  the  said  Messrs.  C  ^  Z).,  and  this  depo- 
nent, were  present,  and  did  see  the  bond  hereunto  annexed,  bearing 
date  the  6th  day  of  July,  1832,  in  the  penalty  of  £4,000,  duly 
signed,  sealed,  and  delivered  by  the  therein  named  obligors  C  Z)., 
of  &c.,  T,  S,^  of  &c.,  and  G.  S,,  of  &c.,  as  their  respective  act  and 
deed,  To  the  use  of  his  present  Majesty,  King  William  the  Fourth ; 
And  that,  to  the  execution  thereof  by  the  said  C.  Z).,  T,  S.,  and  G.  5*. 
respectively,  the  said  /•  K*  and  this  deponent  did  subscribe  their 
respective  names  as  witnesses  thereto. 

G,  H,  Sworn  at  &c. 


Affidavit  of  the  Service  of  a  Copy  qfa  Petition  and  Order. 

IN  the  matter  of  A,B,y  a  person  of  unsound  mind. 

C.  Z)«,  of  Ely  Place,  in  the  county  of  Middlesex,  Gerk  to  E*  F. 
of  the  same  place,  Gent.,  solicitor  for  C  B*^  widow  and  relict  of 
R.  B.,  Esq.,  deceased  (who  was  the  eldest  son  and  heir  apparoit 
of  the  said  A,  B,)  and  mother  and  natural  guardian  of ,  the  in- 
fant children  of  the  said  R.  B.^  maketh  oath  and  saith,  that  he, 
this  deponent,  did,  on  the  8th  day  of  August  instant,  serve  Mr.(?.  Hm 
who  acts  as  solicitor  for  /.  IT.,  the  committee  of  the  estate  of  the  said 
A>  B»f  with  a  true  copy  of  a  petition  of  the  said  C  B,  presented  to 
the  Lord  Chancellor  in  this  rfiatter,  and  of  his  Lordship's  order  there- 
on, bearing  date  the  7th  day  of  August,  inst.  by  delivering  such 
copy  to,  and  leaving  the  same  with,  a  derk  of  the  said  G.  If,  at 
his  chambers  in  Lincoln's  Inn,  in  the  said  county  of  Middlesex,  and 
at  the  same  time  shewing  to  such  clerk  the  said  original  petition  and 
order.  And  this  deponent  further  saith,  that  he,  3m  dqpooent,  did 
on  the  same  day  serve  Messrs.  Z.,  M,  8^  N,,  who  act  as  solicitors 
of  the  younger  children  of  the  said  A.  B,  with  a  true  copy,  &c,  [As 
before,  and  further  deposition  as  to  service  of  copy  of  petition  on 
the  solicitor  for  the  wife  of  the  lunatic']. 

C  Z).  Sworn  at  &c. 
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Affidavit  of  Service  of  Notice  of  Day  being  appointed  for  hearing 

Petition, 

IN  the  matter  of  ^.  J?.,  a  lunatic. 

C,  D,,  of  &c.,  Gent.y  inaketh  oath  and  saith,  that  he  did  on  the 
23rd  day  of  June  instant,  personally  serve  E.  F.,  of  &c.,  one  of  the 
next  of  kin  of  the  said  lunatic,  with  a  true  copy  of  the  notice  here- 
unto annexed,  marked  (A). 

C.  D,  Sworn  at  &c. 

,        (A). 

In  the  matter,  &c. 
Take  notice,  that  the  Right  Honourable  the  Lord  High  Chan- 
cellor of  Great  Britain  has  appointed  Thursday,  the  28th  day  of 
June,  instant  (being  the  first  day  of  his  sitting  after  Trinity  term) 
for  the  hearing  of  the  petition  of  G,  H,  and  /.  K,  presented  in  this 
matter,  a  copy  of  which  petition,  together  with  a  copy  of  his  Lord- 
ship's order  thereon,  was  served  on  you  on  the  19th  day  of  April 
last.     Dated  this  22nd  day  of  June,  18S2. 

Yours,  &c.  C  Z). 

To  E,  F.,  one  of  the  *)  Solicitor  for  the  petitioners, 

next  of  kin  of  the  >  2  Middle  Temple  Lane, 

said  lunatic.  3  London. 


Affidavit  of  Service  of  Notice  of  Motion, 

IN  the  matter  of  CD.^a  lunatic. 

S,  T.y  of  Arc,  Clerk  to  Messrs.  E,  ^  F,  of  the  same  place,  solid- 
tors  to  A.D.,  wife  and  committee  of  the  person  of  the  said  lunatic, 
maketh  oath  and  saith,  that  this  deponent  did  on  Monday  the  12th 
day  of  July,  inst.,  serve  C,  C,  the  solicitor  to  /.  Z).,  the  committee  of 
the  estate  of  the  said  lunatic,  with  a  notice  in  writing,-  purporting 
that  the  Lord  Chancellor  would  be  applied  to  on  Wednesday  then 
next,  or  as  soon  afler  as  counsel  could  be  heard,  that  the  petition  of 
the  said  A,  D,^  preferred  in  this  matter  and  heard  before  the  Right 
Honourable  Henry  Lord  Brougham  and  Vaux,  on  the  1 0th  day  of 
Jane  last,  might  be  again  put  in  the  paper  of  lunatic  petitions,  for  the 
purpose  of  having  the  mincites  of  the  order  made  upon  the  said  pe- 
tition rectified,  by  delivering  a  true  copy  of  the  said  notice  to  a 
clerk  of  the  said  C.  C  at  his  office,  situate  at  &c. 

S.  T.  Sworn  at  &c. 
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AFFIDAVITS  IN  SUPPORT  OF  PETITIONS  TO  SUPER- 
SEDE COMMISSIONS  OF  LUNACY  (m). 

Affidavit  a$  to  the  Sanity  of  a  Person  late  of  unsound  Mind. 

IN  the  matter  of  ^.  B*,  a  person  late  of  unsound  mind. 

C  B,f  of  &c.y  Esquire,  eldest  brother  of  the  above-named  A,  B,^ 
and  one  of  the  petitioners  for  the  commission  de  lunatico  inquirendo 
issued  in  this  matter,  maketh  oath  and  saith,  that,  in  the  months  of 
April  and  May  last,  he,  this  deponent,  at  the  request  of  the  said  ^.  ^.9 
and  his  committees,  undertook  to  instruct  b  solicitor  to  take  the  ne- 
cessary proceedings  for  superseding  the  said  commision;  and  that» 
under  the  advice  of  this  deponent,  the  said  A*  B.,  at  the  end  of  the 
month  of  May  last,  came  up  to  London  from  his  residence  at  S.,  for 
the  purpose  of  being  examined,  and  was  on  two  several  occasions 
examined  as  to  the  state  of  his  mind  by  Dr.  /.  /T.,  Dr«  H.  Z.,  and 
once  by  Dr.  fV,  B,;  and  this  deponent  further  saidi,  that  in  conse- 
quence of  his,  this  deponent's,  long  and  frequent  absences  from  Lon- 
don, and  of  his  having  been  much  engaged  since  the  month  of  June 
last,  he,  this  deponent,  found  himself  unable  to  give  the  necessary 
instructions  to  his  solicitor,  to  commence  proceedings  for  supersed- 
ing the  said  commission, .  and  that  such  inability  of  this  deponent 
has  been  the  only  cause  of  the  delay,  since  the  month  of  June  last, 
to  present  a  petition  for  superseding. the  said  commission,  and  tha( 
no  relapse  nor  change  in  the  state  of  mind  of  the  said  A,  B*  has 
happened  between  the  month  of  April  last  and  the  present  time,  to 
this  deponent's  knowledge,  and  belief.  And  this  deponent  lastly 
^ith,  that  in  his  judgment  and  belief  the  said  A.  B,  now  is,  and  has 
been  for  the  space  of  two  years  last  past,  free  from  any  mental  de- 
lusion, and  of  sound  mind  and  understanding,  and  competent  to  the 
management  of  himself  and  his  property. 

C.  B»  Sworn  &c.,  8  December,  1830, 


Affidavit  by  a  Physician  of  having  examined  a  Party t  as  to  certain 
Delusions  formerly  entertained  by  him^  and  his  Recovery • 

IN  the  matter  of  A,  B,y  a  person  late  of  unsound  mind. 

/.  H,f  of  &c.,  Doctor  of  Physic,  maketh  oath  and  saith,  that,  in 
the  month  of  December,  1824,  he  did  several  times  visit  the  above- 
named  A.  B»  at  H,  house,  and  that  deponent  made  an  affidavit  in 
support  of  a  petition  for  a  commission  de  lunatico  inquirendo,  and 
\^hich  commission  was  subsequently  issued  against  the  said  A.  J?., 
in  the  month  of  January,  1825,  and  under  which  the  said  A,  B,  was 

(in)  See  ante,  Chap.  V.  s.  1 1. 
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then  found  a  person  of  unsound  mind,  and  incompetent  to  the  man* 
agement  of  himself  and  his  property,  and  to  have  been  in  the  same 
state  of  mind  from  the  24th  day  of  September,  18£4«  That  this 
deponent,  on  the  29th  day  of  May  last,  visited  the  said  A.  B.^  in 
consultation  with  H,  L,  of  &c.,  Doctor  of  Physic,  and  that  on  the 
31st  day  of  May  last,  and  also  upon  the  S7th  day  of  November  now 
last,  this  deponent  visited  the  said  A.  B.,  in  consultation  with  the 
said  H.  Z.,  and  with  W.  B»  of  &c..  Doctor  of  Physic,  and  that  de* 
ponent  having  previously  refreshed  his  memory,  with  the  particu- 
lars of  the  delusions  of  mind  formerly  entertained  by  the  said  A,  B* 
by  reading  office  copies  of  the  four  several  affidavits  filed  in  sup-* 
port  of  the  said  petition,  and  made  by  this  deponent,  by  the  said  H* 
Z.,  by  Elizabeth  the  wife  of  the  said  A.  B,,  and  by  H.  P.,  did  up* 
on  the  said  29th  and  31  st  days  of  May,  and  also  upon  the  27th  day 
of  November  now  last  past,  deliberately  and  minutely  investigate 
the  state  of  the  mind  of  the  said  A.  B,^  and  more  especially  with  re- 
ference to  the  delusions  mentioned  in  the  said  four  several  affidavits, 
and  did  question  the  said  A,  B,  particularly  upon  such  delusions, 
and  also  upon  such  other  subjects,  as  in  the  judgment  of  this  depo- 
nent were  best  suited  to  the  purpose  of  ascertaining  the  soundness 
or  unsoundness  of  the  mind  of  the  said  A,  B.  And  this  deponent 
saith,  that  from  the  investigation  so  made  by  him  upon  the  three  last- 
mentioned  days,  and  from  the  answers  given  by  the  said  A,  B,  to 
such  questions  as  aforesaid,  he  this  deponent  has  every  reason  to  be- 
lieve and  doth  firmly  believe  that  the  delusions  which  formerly  con- 
stituted the  unsoundness  of  the  mind  of  the  said  A,  B,  are  now  whol- 
ly removed,  and  that  the  said  A,  B.  is  conscious  that  such  delusions 
did  formerly  exist  in  his  mind,  and  is  now  convinced  that  they  were 
delusions.  And  this  deponent  finally  saith,  that  according  to  the 
best  of  his  belief,  judgment,  and  professional  opinion,  the  said  A.  B, 
has  recovered  the  use  of  his  reason  and  intellectual  powers,  and 
may  now  be  safely  trusted  with  the  direction  of  his  person,  and 
with  the  management  of  his  affairs,  and  that  he  is  now  competent 
to  the  management  of  himself  and  his  property. 

J.  H,  Sworn  &c« 


Affidavit  by  another  Physician  of  having  examined  a  Party  and 

found  him  sane. 

IN  the  matter  of  A*  B.,  a  person  late  of  unsound  mind. 

W.  B,f  of  &c.,  Doctor  of  Physic,  maketh  oath  and  saith,  that,  on 
the  31st  day  of  May  last  past,  and  on  the  27th  day  of  November  last, 
he  this  deponent  did,  in  company  with  Dr.  J.  H,  and  Dr.  H.  Z., 
see  the  said  A.  B.^  for  the  purpose  of  ascertaining  whether  the  said 
A.  B>  was  or  was  not  of  sound  mind ;  and  that  deponent,  previous 
to  his  interview  with  the  said  A,  B.,  on  the  27th  day  of  November 
last,  had  read  office  copies  of  the  affidavit  of  the  said  6r,  H,,  and 
&c.,  which  were  filed  in  support  of  a  petition  for  the  commission  de 
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lunaiico  inquirendo,  which  was  sued  out  against  the  said  A*  B.  And 
deponent  saith  that  during  both  such  interviews  with  the  said  A.  B. 
he  did  very  carefully  inquire  into  the  state  of  the  mind  of  the  said 
A.  B,;  Und  thati  on  such  last-mentioned  interview,  deponent  did  ex- 
amine the  said  A,  B.,  particularly  in  regard  to  the  mental  delusions 
mentioned  in  the  said  affidavits,  and  also  on  other  subjects.  And 
deponent  saith,  that  from  the  result  of  such  his  inquiry  and  ejtami- 
nation,  he  is  fully  satisfied  that  the  mind  of  the  said  A.  B,  is  entire- 
ly free  from  such  delusions  as  aforesaid,  and  from  every  other  de- 
lusion. And  this  deponent  further  saith,  that,  according  to  the  best 
of  this  deponent's  knowledge,  judgment,  and  belief,  the  said  A,  B,h 
now  of  perfectly  sound  mind  and  understanding,  and  ought  to  have 
and  may  saftly  have  free  control  over  his  own  person  and  pro- 
perty. 

fV,  Bt  Sworn  &c« 


Affirmaium  of  a  Quaker  as  to  the  Sanity  qfa  Party. 

IN  the  matter  of  A*  B,,  a  person  late  of  unbound  mind. 

/.  IT.,  of  S.  in  &c.,  grocer,  being  one  of  the  people  called  Qua- 
kers, upon  his  solemn  affirmation  saith,  that  he  hath  been  informed 
and  believes  that  a  commission  de  lunaticd  inquifendo  was  issued 
against  the  above-named  A,  B.  in  the  month  of  January,  1 825. 
And  this  affirmant  further  saith,  that  the  said  A.  B.  hath  resided  at 
S.  aforesaid,  for  the  space  of  four  years  and  a  half  and  upwards 
now  last  past.  And  that,  during  that  period,  this  affirmant  hath,  at 
the  request  o£  D.  B,,  the  brother,  and  one  of  the  committees  of  the 
said  A,  B,t  received  monthly  the  sum  of  51,  for  the  maintenance  of 
the  said  A.  B.  And  this  affirmant  further  saith,  that,  during  the 
said  period,  he  hath  very  frequently  seen  and  conversed  with  the 
said  A»  B.,  having  generally  been  in  the  habit  of  seeing  and  con- 
versing with  the  said  A.  B,  two  or  three  times  in  every  week,  and 
hath  invariably  paid  over  into  the  hands  of  the  said  A.  B,  the  sums 
of  money  which  this  affirmant  received  from  the  said  Z).  B,  as  afore- 
said; and  during  the  said  period  the  said  A.B,  hath  had  the  en- 
tire management  of  himself  and  of  his  affairs  in  S.  aforesaid.  And 
this  affirmant  also  saith,  that  since  the  time  at  which  the  said  A.  B, 
first  came  to  reside  at  S.  aforesaid,  this  affirmant  hath  observed  an 
improvement  in  the  state  of  mind  of  the  said  A,  A,  and  that  the 
said  A.  B.  is  now  and  hath  been  for  the  space  of  two  yeArs  last 
past,  in  the  judgment  and  belief  of  this  affirmant,  of  perfectly 
sound  mind  and  understanding;  and  that  the  said  A.Bm  hath  al- 
ways, during  his  residence  at  S.  aforesaid,  conducted  himself  and 
managed  his  affiiirs,  and  doth  now  conduct  himself  and  manage  his 
affairs  with  remarkable  propriety,  prudence,  add  discretion.  And 
this  affirmant  lastly  saith,  that,  in  this  afHrmant's  judgment  and 
opinion,  the  said  A,  B.  is  of  sound  mind  and  understanding,  and 


Forms  of  j^gldavits.  651 

folly  competent  to  have  the  free  management  of  himself  and  his 
property  (n). 

/.  fV,  Solemnly  affirmed,  &c. 


Affidavit  of  the  Service  of  a  Petition  for  superseding  a  Commission 

of  Lunacy, 

IN  the  matter  of  A»  B.^  a  person  late  of  unsound  mind. 

J.  M.,  of  &c.,  Gentleman,  maketh  oath  and  saith,  that  he»  this 
deponent,  did,  on  the  Srdday  of  December  instant,  serve  i?/t»a6elA, 
the  wife  of  the  said  A.  B.y  and  C  ^.,  of  &c.,  Esq.,  who  were  the  peti- 
tioners for  the  commission  de  Umatico  inquirendo  issued  in  this  matter, 
with  a  petition  of  the  said  A.  B*,  presented  to  the  Lord  High  Chan-> 
cellor  of  Great  Britain,  in  this  matter,  praying  that  he  the  said  A,  B. 
might  be  at  liberty  to  attend  the  said  Lord  Chancellor,  if  his  Lord- 
ship should  think  fit,  necessary,  or  proper  so  to  direct,  for  the  pur- 
pose of  being  examined  as  to  his  sanity  of  mind  and  competency  of 
understanding,  for  the  management  of  his  person  and  estate,  and  that 
a  certain  commission  de  ftmafico  inqwrendo  and  proceedings  thereon, 
in  the  said  petition  mentioned,  might  be  superseded  forthwith,  and 
that  a  swpersedeas  might  issue  for  that  purpose ;  or  that  the  said  Lord 
Chancellor  would  be  pleased  to  make  such  further  or  other  order 
in  the  premises  as  to  his  Lordship  should  seem  meet,  and  the  cir- 
cumstances of  the  case  might  require.  And  this  deponent  further 
saith,  that  he  so  served  the  said  E»  B.  and  C  B»  with  the  said 
petition,  by  delivering  personally  to  each  of  them  the  said  E.  B, 
and  C.  B.  a  copy  of  sudi  petition,  and  of  the  said  Lord  Chancellor's 
order  thereon,  whereby  all  parties  concerned  were  to  attend  his 
Lordship  on  the  matter  of  the  said  petition,  on  the  next  day  of  peti- 
tions, and  thereof  notice  was  to  be  given  forthwith,  and  by  shew- 
ing to  each  of  them  the  said  E.  B,  and  C  J?.,  at  the  said  time  of 
service,  the  original  petition  and  order  with  which  the  said  E,  B, 
and  C.  B,  were  so  served  as  aforesaid  (o). 

/.  Af.  Sworn  &c. 


Affidavit  of  a    Wife   as  to  the  Recovery  of  her  Husband,  late  a 

Lunatic, 

IN  the  matter  of  E.  F.,  Ute  a  lunatic. 

C  F.,  of  &c.,  wife  of  the  above-named  lunatic,  maketh  oath 
and  saith,  that,  on  or  about  the  18th  day  of  March,  1820,  a  com- 
mission in  the  nature  of  a  writ  de  lunatico  inquirendo  was,  on  the  pe- 
tition of  this  deponent,  issued,  to  inquire  of  the  lunacy  of  the  said 

(n)  Other  persons,  including  the  sur-  own  affairs, 
geon  who  attended  A.  B.,  and  resided  (o)  There  was  a  like  offldavit  of  ser- 
in the  same  place  as  himself,  deposed  to  Tice  of  the  petition  and  order  on  the 
his  sanity  and  capacity  to  manage  bis  committees  of  A,  B, 
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E.  F,,  who  was  thereupon  on  inquisition  taken  found  and  declared 
to  be  a  lunatic.  And  this  deponent  further  saith,  that  the  said  E.  F, 
was,  at  the  time  of  the  said  inquisition  being  taken,  confined  in  a 
house  licensed  for  the  reception  of  insane  persons,  called  ■ 
And  this  deponent  saith,  that,  in  the  mouth  of  August,  1823,  the 
said  E.  F.  having  recovered  his  senses  and  become  of  sound  mind, 
this  deponent  procured  his  discharge  from  the  said  house,  called 

,  and  he  has  ever  since  resided  with  this  deponent.     And  this 

deponent  saith,  that  the  said  E,  F,  has  at  all  times  since  his  dis- 
charge from  the  said  house  called ,  conducted  himself  like  a 

man  of  sound  mind,  memory,  and  understanding.  And  this  depo- 
nent saith,  that  the  said  E,  F,  has  for  the  last  two  years  conducted 
the  business  of  a  tobacconist;  and  this  deponent  believes  him  to  be 
now  perfectly  recovered,  and  fully  capable  of  managing  his 
affairs. 

C  F.  Sworn  &c 


Affidaivk  as  to  the  Sunky  of  a  late  Lunatic, 

IN  the  matter  of  £.  JP.,  late  a  lunatic. 

C  S,^  of  &e.,  Chemist  and  Druggist,  maketh  oath  and  saith,  that 
he  hks  known  the  above-named  E.  F,  for  the  last  three  years  or 
thereabouts.  And  this  deponent  saith,  that,  during  the  aforesaid 
period,  he,  this  deponent,  has  been  in  the  constant  habit  of  seeing 
and  conversing  with  the  said  llunatic]  a  week  not  having  very  fre- 
quently elapsed,  as  this  deponent  believes,  in  which  he  has  not  con* 
versed  with  or  seen  him.  And  this  deponent  saith,  that,  during  the 
period  aforesaid,  the  said  [lunatic]  has  at  no  time  appear^  or  be* 
haved  himself  in  the  presence  of  this  deponent  as  a  person  of  un- 
sound mind ;  but,  on  the  contrary,  the  behaviour  and  conversation 
of  the  said[/unii<tc]  has  at  all  times  during  the  period  aforesaid  been 
that  of  a  man  of  sound  mind  and  nnderstandinff.  And  this  de* 
ponent  saith,  that  the  last  time  he  saw  the  said  \hmatic']  was  on  or 
about  the  1 2th  day  of  February  instant,  when  he  freely  convers- 
ed with  this  deponent,  and  he  appeared  to  be  and  was,  as  this  de* 
ponent  verily  believes,  of  sound  mind,  memory,  and  understanding, 
and  fully  capable  of  managing  himself  and  his  affairs. 

C.  S»  Sworn  &c. 


Affidavit  in  support  of  a  Petition  for  the  Appointment  of  a  Person 
to  convey i  on  behalf  of  a  Person  of  unsound  Mind(p). 

IN  the  matter  of  C  Z).,  a  person  of  unsound 
mind,  not  found  such  by  inquisition. 

/.  2>.,  of  &c.,  maketh  oath  and  saith,  that,  in  or  about  the  month 
of  September,  1829,  J?.  2).,  late  of&c,  spinster,  since  deceased, 
the  late  sister  of  this  deponent,  advanced  and  lent  to  M.  F., 
of  &c.,  the  sum  of  400/.;  and  that  thereupon,  and  in  order  to 

(p)  See  ante,  pp.  382 — 3S6. 
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aeenre  the  repayment  of  the  said  4002.,  with  interest,  to  the  said 
E,  D.f  certain  indentares  of  lease  and  rdease,  bearing  date  re^ 
spectively  on  or  about  the  27th  and  28th  days  of  September,  1829» 
^ere  made  and  executed,  the  said  indenture  of  release  being  madet 
or  expressed  to  be  made,  between  &c.  [parties'] ;  by  which  said  in- 
dentures, All  that  &c.  were  duly  conveyed  and  assured  unto  and  to 
the  use  of  the  said  E,  Z).,  her  heirs  and  assigns,  for  ever,  subject, 
nevertheless,  to  a  proviso  in  the  said  indenture  of  release  contained 
for  redemption  of  the  said  hereditaments  and  premises,  on  payment 
by  the  said  M.  F.,  her  heirs,  executors,  administrators,  or  assigns, 
to  the  said  E.  D.^  her  executors,  administrators,  or  assigns,  of  the 
sum  of  400/.,  with  interest  for  the  same  after  the  rate  and  at  the 
time  therein  mentioned.     And  this  deponent  further  saith,  that,  on 
or  about  the  12th  day  of  July,  1831,  the  said  E,  D,  departed  this 
life  intestate,  leaving  the  said  C.  Z).,  her  eldest  brother  and  heir-at- 
law,  and  this  deponent,  her  other  brother,  who,  together  with  the 
said  C  Z).,  are  her  sole  next  of  kin.     And  this  deponent  further 
saith,  that  letters  of  administration  of  the  personal  estate  and  effects 
of  the  said  E.  Z).  deceased,  were,  on  or  about  the  Slst  day  of  Au- 
gust, 1831,  granted  to  this  deponent  by  and  out  of  the  Consistory 
Court  of  the  Lord  Bishop  of  Durham,  which  this  deponent  is  advised 
and  believes  was  the  proper  Ecclesiastical  Court  for  that  purpose ; 
and  that  this  deponent  thereby  became  what  he  now  is,  the  sole  1^^ 
personal  representative  of  the  said  E.  Z).     And  this  deponent  fur- 
ther saith,  that  the  said  sum  of  400/.  is  still  due  and  owing  on  the 
security  of  the  said  mortgaged  premises,  but  that  all  interest  thereon 
has  been  duly  paid  up  to  the  28th  day  of  March  last.     And  this  de- 
ponent further  saith,  that  the  said  C.  Z).  has  for  several  years  past 
been  under  great  mental  excitement,  and  at  times  deprived  of  his 
reason  and  understanding;  and  that,  in  or  about  the  month  of  June, 
1831,  he  became  in  a  worse  state  of  mind,  and  wholly  unable  to 
govern  himself,  or  to  manage  bis  a£fairs ;  and  that,  in  or  about  the 
13th  day  of  the  same  month  of  June,  as  this  deponent  has  been  in- 
formed and  believes,  the  said  C  Z>.  was  admitted  as  a  lunatic  pa- 
tient into  a  private  lunatic  asylum  at  Gateshead,  in  the  county  of 
Durham,  as  a  pauper  lunatic,  under  an  order  of  certain  magis- 
trates acting  for  the  northern  division  of  the  said  county  of  Dur- 
ham.    And  this  deponent  hath  been  informed,  and  believes  that  the 
said  C  Z).  has  ever  since  remained  in  such  asylum,  and  has  from 
that  time  continued  to  be,  and  still  is,  in  an  unsound  state  of  mind, 
and  unable  to  transact  any  business;  but  that  no  commission  has 
been  issued  to  inquire  into  the  lunacy  of  the  said  C  Z).     And  this 
deponent  further  saith,  that  the  said  M.  F.  is  entitled  to  the  equity 
of  redemption  of  and  in  the  said  mortgaged  premises;  and  that  this 
deponent,  as  such  personal  representative  of  the  said  E,  Z).,  is  en- 
titled to  receive  the  money  thereby  secured,  and  that  he  is  desirous 
of  calling  in  and  receiving  the  same,   for  the  purpose  of  applying 
the  same  in  a  due  course  of  administration ;  and  that  this  depo- 
nent has  been  informed  and  believes,  that  the  said  M.  F,  is  ready 
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and  willing  to  pay  the  said  sum  of  4002.,  on  having  a  proper  eoa- 
yeyance  of  the  raid  mortgaged  premises,  but  that  the  said  C  Z>.« 
on  whom  the  legal  estate  in  the  same  has  descended  as  the  heir-at* 
law  of  the  said  £•  Z>.,  is,  from  his  state  of  mind»  unable  to  execute 
such  reconveyance. 

J<  Z>.  ^  Sworn  &c.  (9). 

Affdavit  of  a  Surgeon  as  to  the  Incompetency  of  a  Pearty. 

IN  the  matter  of  N.  N,y  Esq.,  a  trustee,  of  unsound 
mind,  but  not  found  such  by  inquisition. 

W,  W^f  of  &:c.,  Surgeon,  maketh  oath  and  saith,  that  he  is  well 
acquainted  with  the  above-named  N,  N^  of  &c.,  and  that  he,  this 
deponent,  has  been  in  the  habit  of  visiting  the  said  N.  N,  as  his 

medical  attendant,  for years  and  upwards  last  past ;  and  that 

the  said  N,  N.  is  now  from  his  advancea  age  and  infirmity  of  body, 
and  imbecility  of  mindt  totaUy  incapable  of  transacting  any  busi- 
ness. And  this  deponent  further  saith,  that  the  said  N,  N,  hath 
beqn  for  the  space  of  three  years  last  past,  and  now  is,  of  unsound 
mind,  wholly  deprived  of  reason,  and  is  not  competent  to  transact 
any  pecuniary  or  odier  matter  of  business,  nor  to  sign  or  execute 
with  effect  any  deed  or  other  written  instrument.  And  this  depo- 
nent further  saith,  that,  as  he  has  been  informed  and  believes,  the 
said  iNT.  N*  is  of  the  age  of  eighty  years  and  upwards,  and,  for  the 
space  of  three  years  last  past,  has  been  and  now  is  labouring  under 
severe  bodily  infirmity :  and  that  by  reason  of  the  great  age  and 
infirmity  of  the  said  N.  N,,  there  is  not,  in  the  judgment  and 
opinion  of  this  deponent,  any  chance  of  the  said  iv.  iv.  ever  re- 
covering bis  faculties. 

Sworn  &c. 


FORMS  OF  CAVEATS  (r). 


CAVEAT  against  a  coaoviiissioa  ot  lunacy  issuing  against  A,B.^ 
of  &:c.  Esq.,  without  notice  to  Messrs*  C*  ^  Z).,  of  Linc<dn*B 
Inn,  &c.  Solicitors  for  the  said  A>  B*  Dated  this  6th  day  of 
July,  1 8S2L  C.  ^  D. 

IN  the  matter  of  ^.  i?.,  a  lunatic. 

CAVEAT  against  any  order  appointing  committees  of  the  person 
and  estate  of  the  above-named  A,  B^  without  notice  to  E,  F.,  of 

(g)  In  tbij  caM|  affidavits  of  the  in-  yearSf  and  by  the  keeper  of  the  asylum 

sanity  of  C.  D.  were  made  by  a  physi-  in  which  he  was  confined, 
cian  and  surgeon,   by   the  overseer  of        (r)  See  ante,  pp.  lOS,  104,  I3S»  ISAi 

the  parish  where  C.  D.  had  resided  ten  624. 
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See,  Solicitor  for  C.  B,f  one  of  the  brothers  and  next  of  kin  of  the 
said  A.  B.    Dated  this  18th  day  of  August,  1332. 

E.F. 


IN  the  matter  of  ^.  J?.,  a  person  of  unsound  mind. 

CAVEAT  against  any  proceedings  or  orders  in  this  matter,  with- 
out notice  to  E.  F.,  of  &c.»  Solicitor  for  H.  B*^  the  eldest  son  and 
heir-at-law  of  the  above-naBied  A.B,  Dated  this  6th  day  of 
August,  18dS. 


FORMS  OF  PETITIONS  IN  LUNACY  W,  AND 

ORDERS  THEREON, 


PETITIONS  in  Lunacy  and  Idiocy  care  intitled  "  In  the  matter 
of  [the  person]  a  lunatic,"  or  *'  of  unsound  mind,"  or  "  an  idiot," 
and  if  connected  with  a  suit  pending  in  Chancery,  to  which  the  luna- 
tic or  idiot  is  a  party,  the  title  of  the  cause  should  he  also  added. 

Petitions  in  Lunacy  should  he  addressed  to  the  person  having 
the  custody  of  the  Great  Seal,  and  heing  also  intrusted  hy  the 
King's  Sign  Manual  with  the  care  and  commitment  of  the  custody 
of  the  persons  and  estates  of  lunatics.  The  forms  of  address  vary 
according  to  circumstances,  and  are  the  following: — "  To  the  Right 
Honorable  the  Lord  High  Chancellor  of  Great  Britain;**  "  To  the 

Right  Honorable  ,  »  and  ,  Lords   Commissioners 

for  the  custody  of  the  Great  Seal  of  Great  Britain  ;'*  "  To  the 

Right  Honorable ,  Lord  Keeper  of  the  Great  Seal  of  Great 

Britain." 


PETITIONS  BEFORE  THE  EXECUTION  OF  THE 
COMMISSION  OF  LUNACY. 

Petition  for  a  Commission  of  Lunacy  ($)* 

IN  the  matter  of  A.  A,^  a  supposed  lunatic. 
To  the  Right  Honorable  the  Lord  High  Chancellor  of  Great  Britain. 

The  humble  petition  of  B,  B,,  of  &c.,  Esq.,  the  father  of  the 
said  A,  A. 

Shews  TH, 

THAT  the  said  A.A,,  of  &:c.,  the  daughter  of  your  peti- 
tioner, now  is,  and  for  ten  years  last  past  and  upwards  hath  been 

(«)  See  antfi  p.  623.  (l)  See  ante  pp.  93,  623. 
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BO  far  deprived  of  her  reason  and  understanding,  that  she  is  ren« 
dered  altogether  unfit  and  unable  to  govern  herself,  or  to  manage 
her  afiairs,  as  by  the  affidavits  (u)  hereunto  annexed  appears. 

Your  petitioner  therefore  most  humbly  prays,  that  your  Lord- 
ship will  be  pleased  to  order  that  a  commission  in  the  nature 
of  a  writ  de  lunatico  inquirendo  may  issue,  to  inquire  of  the 
lunacy  of  the  said  j4,  A.^  directed  to  such  persons  as  your 
Lordship  shall  think  fit. 

And  your  petitioner  will  ever  pray,  &c. 
Witness^ 
C  C.  Solicitor  for  the  petitioner.  (Signed)    B,  B, 

Order  thereon. 

Filing  the  affidavits  annexed,  let  a  commission  in  the  nature  of 
a  writ  de  lunatico  inquirendo  issue,  to  inquire  of  the  lunacy  of  the 
said  A.  A,,  and  let  the  same  be  directed  to  [names  office  Com^ 
missioners]  or  any  three  of  them ;  and  let  the  same  be  executed 
in  or  near  the  place  of  abode  of  the  said  supposed  lunatic;  and 
let  a  grood  jury  of  the  county  and  of  the  neighbourhood  where 
the  said  supposed  lunatic  resides,  be  returned,  to  inquire  of  her 
lunacy. 


Order  made  by  the  Lord  Chancellor^  on  issuing  a  Commission  of 
Lunacy f  which  was  opposed,  for  the  Production  of  the  supposed 
Lunatic,  and  for  her  Examination  by  Physicians, 

Upon  reading  and  considering  the  said  petition,  and  the  evidence 
adduced  in  support  thereof,  and  in  opposition  thereto,  I  do  think 
fit,  and  hereby  order,  that  a  commission  in  the  nature  of  a  writ  de 
lunatico  inquirendo  do  issue,  to  inquire  of  the  lunacy  of  the  said  B. 
otherwise  N,  And  I  do  hereby  further  order,  that  the  same  be 
directed  to  «/•  C,  Esq.,  one  of  his  Majesty's  counsel  learned  in  the 
law  [and  the  five  regular  commissioners'],  with  power  for  any  three 
of  them  to  execute  Uie  same  commission,  of  whom  the  said  /.  C  is 
to  be  one;  and  that  the  same  be  executed  at  one  of  the  Courts  at 
Westminster,  and  that  a  good  jury  of  the  county  of  Middlesex,  and 
of  the  neighbourhood  where  the  said  supposed  lunatic  resides,  be 
returned,  to  inquire  of  her  lunacy.  And  I  do  think  fit,  and  hereby 
further  order,  that  the  person  or  persons  in  whose  custody  the  said 
supposed  lunatic  now  is,  or  may  be  at  the  time  of  the  execution  of 
the  said  commission,  do  produce  her  at  that  time,  or  at  any  adjourn- 
ment thereof,  to  be  inspected  and  examined  as  often  as  there  may 
be  occasion,  before  the  said  commissioners  and  jury;  and  let  due 
notice  of  the  time  and  place  of  executing  the  said  commission  be 

given  to  Messrs. ,  solicitors  of ,  who  are  to  be  at  liberty 

to  attend  the  same  by  counsel,  if  he  shall  think  fit ;    but  I  do 

(h)  See  fimnt  of  affldavits  in  rapport  of  commissions  of  luoacy,  aii/e,pp.  638 — 644. 
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hereby  declare  such  liberty  to  be  given  witheul  pre^dioe  to,  and  I 
do  hereby  reserve  the  consideration  of,  the  costs  of  such  appearance 
until  after  the  execution  of  the  said  commission.  And  I  do  hereby 
further  order,  that  in  the  meantime,  and  until  the  escecntion  of  the 
said  commission,  certain  physicians,  to  be  named  by  me,  be  at 
liberty  to  visit  the  said  supposed  lunatic,  and  have  free  access  to  her 
at  her  present  place  of  abode,  or  at  such  other  place  or  places  as 
she  may  happen  to  be,  either  together  or  separately,  and  without 
the  presence  or  interference  of  any  person  or  persons  whomsoever, 
as  they  or  any  or  either  of  them  may  find  necessary,  and  generally 
under  such  regulations,  and  at  such  time  or  times,  and  as  often  as 
they  or  any  or  either  of  them  may  think  proper,  for  tlie  purpose  of 
examining  the  said  supposed  lunatic,  and  ascertaining  the  state  of 
her  mind,  and  her  competency  to  manage  her  affairs.  And  I  do 
think  fit  and  hereby  further  order,  that  all  and  every  person  or 
persons  in  whose  care,  custody,  or  power,  the  said  supposed  lunatic 
may  happen  to  be,  do  produce  her  to  the  said  physicians,  or  to  any 
or  either  of  them,  on  such  their  or  either  of  their  visits ;  and  that 
all  and  every  such  person  or  persons  aforesaid,  and  all  and  eveiy 
other  person  or  persons  whomsoever,  be  and  they  are  hereby  re- 
strained from  interfering  with,  or  interrupting  or  causing  to  be  in- 
terfered with  or  interrupted  in  any  manner  whatsoever,  the  said 
physicians,  or  any  or  either  of  them,  on  such  their  or  either  of  their 
visits  or  examinations  aforesaid  (r). 


Petition  of  the  Husband  of  a  supposed  Lunatic^  tluit  tfie  Counsel  re- 
tained to  oppose  the  Commission  may  have  Access  to  her  during 
the  In^iry, 

IN  the  matter  of  B.,  otherwise  AT.,  an  alleged  lunatic. 
To  the  Right  Honourable,  &c. 

The  humble  petition  of  AT.,  the  husband  of  the  supposed  lunatic. 
Shbweth, 

That  the  commissioners  named  in  a  certain  commission,  issued 
to  inquire  concerning  the  supposed  lunacy  of  the  said  5.,  otherwise 
AT.,  having  met,  your  petitioner  caused  application  to  be  made  to 
them,  that  the  counsel  named  on  the  part  of  your  petitioner  might 
be  at  liberty  to  see  and  converse  with  the  said  supposed  lunatic 
previously  to  the  inquisition  being  taken,  and  while  the  commis" 
sioners  were  waiting  for  a  sufficient  number  of  jurymen. 

That  the  said  commissioners  refused  the  application  of  your 
petitioner,  on  the  ground  that  your  Lordship  had  refused  the  appli- 
cation of  your  petitioner  to  be  at  liberty,  by  his  solicitor,  to  see  the 
said  alleged  lunatic. 

That  your  petitioner's  counsel  are  of  opinion,  that  it  is  quite 

(v)  In  re  Bolster  alias  Newton,  leth  June,  1832. 
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essential,  in  order  to  regulate  them  in  conducting  the  cftse  of  your 
petitioner,  that  they  should  he  at  liberty  to  see  and  conTefse  with 
the  said  supposed  lunatic. 

Your  petitioner,  therefore,  humbly  prays  your  Lordship,  that 

his  counsel  may  be  at  liberty  forthwith  to  see  and  converse 

with  the  said  supposed  lunatic. 

Order  made  on  last  Petitioni  which  was  opposed  by  the  Petitioner 

for  the  Commission. 

That  A.  and  B.^  the  counsel  for  the  said  petitioner,  or  either  of  them, 
be  at  liberty  forthwith  to  see  and  converse  with  the  supposed 
lunatic  as  often  during  the  execution  of  the  commission  of  lunacy 
issued  in  this  matter,  as  they  shall  think  fit,  either  jointly  or  se- 
parately, and  at  such  times,  and  in  such  manner  as  they  shsdl  think 
proper,  without  the  presence  or  interference  of  any  person  or  per- 
sons whomsoever  (x). 


Petition  of  the  Daughter  of  a  supposed  Lunatic^  and  her  Husband, 
for  Liberty  of  Access,  in  order  to  enable  them  to  oppose  a  Com- 
mission of  Lunacy. 

IN  the  matter  of/.  F.,  against  whom  a  commis- 
sion de  lunatico  tnijuxrendo  hath  been  awarded 

and  issued. 

To  the  Right  Honourable,  &c. 

The  humble  petition  of  /.  C,  of  &c.,  and  Mary  his  wife,  late 
Mary  F.,  spinster,  the  daughter  of  the  above-named  /.  F. 

Sheweth, 

That  your  petitioners  have  been  informed,  and  verily  believe,  that 
a  commission  de  lunatico  inquirendo  has  been  issued,  directed  to 
certain  commissioners  therein  named,  to  inquire  of  the  lunacy  of 
the  said  /.  F.,  and  that  the  same  is  to  be  opened  on  Monday  next, 
the  25  th  day  of  April  instant,  at  ten  o'clock  in  the  forenoon,  at  the 
Albion  Hotel,  at  M,,  aforesaid.  That  your  petitioner,  the  said 
Mary  C,  has  applied  for,  and  been  refused,  permission  to  see  the 
said  /•  F.,  who  is  now  in  confinement  at  or  near  &c. 

That  your  petitioners  terily  believe  that  they  can  prodnce  com- 
petent witnesses  to  prove  that  the  said  /.  F.  is  of  sound  mind,  and 
able  to  manage  his  own  afikirs,  but  that  your  petitioners  had  not 
any  funds  of  the  said  /.  F.,  to  enable  them  to  carry  on  hi^  defence 
on  the  inquiry  to  be  instituted  under  the  said  commission ;  and,  not 
knowing  tlie  proper  legal  course  to  be  adopted  oti  his  behalf,  your 
petitioner,  the*vaid  Mary  C,  addressed  a  letter  to  your  Lordship, 
praying  for  an  order  for  money,  to  be  allowed  out  of  the  estate  of 
the  said  /.  F.,  and  that  she  received  a  letter  from  your  Lordship's 
Secretary,  of  which  the  following  is  a  copy  [Letter  inserted]. 

(x)  Inre  Bagtter  alias  Newtmh  Sd  July,  18SS. 
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That  your  petitioners  have  this  day  called  in  the  aid  of  Messrs. 
H,  and  S*^  of  &c.,  solicitors,  to  act  on  the  behalf  of  the  said  J.  F,, 
and  on  the  behalf  of  your  petitioners,  on  the  execution  of  the  said 
commission ;  but,  in  consequence  of  the  shortness  of  the  notice,  it 
will  be  totally  impossible  to  conduct  his  defence  on  Monday  next. 

That  the  witnesses  to  be  produced  on  behalf  of  the  said  J.  F. 
will  be  numerous,  and,  as  your  petitioners  believe,  to  the  number 
of  twenty  and  upwards,  and  that  several  of  them  reside  at  a  dis- 
tance from  M,  aforesaid. 

That  your  petitioners  are  advised,  that  it  will  be  necessary  that 
the  several  witnesses  to  be  produced  should  be  examined  by  the 
solicitors,  whom  your  petitioners  have  retained,  previous  to  their 
being  produced  to  give  evidence  before  the  commissioners,  and  that 
their  examinations  should  be  furnished  to  the  counsel,  who  will  at- 
tend on  the  part  of  the  said  J,  F.\  and  there  is  not  time  to  do  that 
before  the  opening  of  the  said  commission.  That  your  petitioners 
verily  believe,  and  have  no  doubt,  that  the  said  /.  F.  would  concur 
in  this  application,  and  that  he  has  a  very  considerable  property; 
but,  being  kept  in  confinement,  he  has  not  been  able  to  instruct  any 
<dicitor  on  hici  behalf. 

That  an  application  was  made  to  your  petitioners,  or  one  of  them, 
by  the  parties  soliciting  the  said  commission,  some  or  one  of  them, 
to  certify  their  wish  that  the  said  commission  should  issue,  but  that 
such  application  was  rejected,  on  the  ground,  that  your  petitioners 
considered  that  the  said  /.  F.  was  not  a  lunatic,  and  was  competent 
to  act  in  the  management  of  his  affairs. 

That  your  petitioners  disapprove  of  the  issuing  of  the  said  com- 
mission, on  the  ground  that  the  same  is  not  necessary,  and  will  be 
injurious  and  prejudicial  to  the  said  /.  F,  and  his  family  and  affairs, 
and  that  he  is  competent  to  manage  his  own  affairs. 

That  several  of  the  other  children  of  the  said  /•  F.  have  not 
joined  in  the  application  for  the  said  commission. 

That  your  petitioners  are  informed,  and  believe,  that  the  rents 
and  profits  of  the  real  estate  of  the  said  /.  F.  amount  to  1,000^. 
and  upwards,  per  annumy  besides  a  large  capital  employed  in  his 
trade  and  business,  and  several  considerable  sums  of  money  invested 
in  divers  mortgage  securities. 

That  the  information  which  it  will  be  necessary  for  your  petition- 
ers to  furnish  to  the  said  solicitors,  will  be  of  the  acts  done  by  the 
said  /.  F.  during  several  years  last  past,  and  of  his  mental  compe- 
tency ;  and,  that  the  investigation  thereof  will  necessarily  occupy  a 
considerable  time ;  and  your  petitioners  verily  believe,  that  justice 
cannot  be  done  to  the  said  </.  F,  without  such  investigation,  and  a 
proper  time  being  aHowed  for  the  same. 

That  E.  C,  M.  D.,  and  M,  B.  R.,  a  member  of  the  Royal  College 
of  Surgeons,  both  of  M.  aforesaid,  severally  certified  in  the  month 
of  November  last,  that  the  said  J.  F.  was  of  sound  mind  in  the 
months  of  August  and  September  last,  when  they  visited  and  exam- 
ined him,  for  the  purpose  of  ascertaining  the  state  of  his  mind. 
That  your  petitioners'  solicitors  have  been  refused  access  to  the 
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said  /.  F,\  and  that  W,  S,^  of  &c.,  surgeon,  under  whose  care  the 
said  J,  F,  is  placed,  has  refused  to  permit  any  medical  man  to  see 
the  said  •/.  F,  on  behalf  of  your  petitioners. 

Your  petitioners,  themfore,  humbly  pray  your  Lordship,  that 
time  may  be  given  to  conduct  the  defence  of  the  said  •/.  F., 
and  to  substantiate  his  sanity,  and  his  ability  to  conduct  and 
manage  his  own  affairs ;  and,  that  your  Lordship  will  be 
pleased,  for  that  purpose,  to  order  and  direct  that  no  pro- 
ceedings be  taken  under  the  said  commission,  until  such  day  as 
your  Lordship  shall  appoint.  And,  that  your  Lordship  will  be 
further  pleased  to  order  and  direct,  that  your  petitioners  and 
each  of  them,  and  the  said  Messrs.  H,  and  G.,  as  such  soh* 
citors  as  aforesaid,  and  proper  medical  advisers  to  be  ap- 
pointed by  them,  may  have  access  to  the  said  J.  F.,  for  the 
purpose  of  ascertaining  and  proving  his  sanity,  under  such 
restrictions  as  to  your  Lordship  shall  seem  meet ;  and  that 
the  return  of  the  said  commission  may  be  enlarged ;  and, 
that  your  petitioners  may  be  permitted  to  conduct  die  de- 
fence of  the  said  /•  F.,  at  the  expense  of  his  estate;  and  that 
your  Lordship  will  be  pleased  to  make  such  further  order  as 
to  your  Lordship  shall  seem  meet. 
And  your  petitioners  shall  ever  pray,  &c«  (y). 


Petition  tfiat  stmposed  Lunatic  may  be  produced  before  the  Commis' 
sianers  and  Jury,  at  the  Execution  of  a  Commission  of  Lunacy. 

IN  the  matter  of  ^.  ^.,  of  &c.,  a  supposed  lunatic. 
To  the  Right  Honourable,  &c. 

The  humble  petition  of  &c. 
Sheweth, 

That  in  pursuance  of  an  order  made  by  your  Lordship,  on  the 
10th  day  of  October,  1827,  a  commission,  in  the  nature  of  a  writ 
de  lunatico  inquirendo,  was  issued,  directed  to  certain  commissioners 
therein  named,  to  inquire  of  the  lunacy  of  the  said  A,  /f .,  the  father 
of  your  petitioner. 

That  an  inquisition  was  taken  by  virtue  thereof;  and,  that  by 
your  Lordship's  order,  bearing  date  the  25th  day  of  November, 
1S27,  your  Lordship  did  adjudge  the  said  inquisition  to  be  insuffi- 
cient, and,  therefore,  did  order,  that  the  same  should  be  quashed* 
and  that  a  new  commission,  in  the  nature  of  a  writ  de  lunatico  in* 
quirendo,  should  issue,  to  inquire  of  the  lunacy  of  the  said  A,  A., 
directed  to  certain  commissioners  therein  named ;  and,  that  the  ma* 

(y)  The  petition  was  supported  by  an  solicitors  for  the  petitioners.     The  sub- 

aflSdavit  of  the  daughter,  and  an  affidavit  stance  of  the  order  made  on  the  hearing 

of  service  of  the  petition,  and  notice  of  of  the  petition  b  stated  ante,  pp.  9S,  99, 

motion  on  the  solicitors  for  the  commis-  In  re  Fletcher.    The  party  was  not  found 

sion,  and  another  affidavit  of  one  of  the  to  be  a  lunatic. 
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jor  part  of  the  said  commissionerB  in  the  said  new  commission  named 
nave  appointed'  lliursday,  the  27th  day  of  December  instant,  for 
opening  the  said  commission;  due  notice  whereof  has  been  given  to 
Messrs.  C,  and  />.,  solicitors,  as  agents  for  the  said  ^.^.,  and  Mary, 
his  wife;  and  thesa<d  commissioners  have  also  issued  their  summons, 
directing  the  said  A.  A.  to  be  produced  before  them  on  the  execution 
of  the  said  commission,  a  copy  whereof  has  been  served  on  the  said 
Messrs.  C  and  Z). 

That  your  petitioner  is  apprehensive  that  the  persons  who  have 
the  custody  of  the  said  A.  A.,  will  not  produce  him  to  the  commis- 
sioners  and  jury  on  the  execution  of  the  said  commission,  unless 
directed  so  to  do  by  your  Lordship's  order. 

Your  petitioner,  therefore,  most  humbly  prays  your  Lordship, 
that  any  person  or  persons  in  whose  custody  or  power  the 
said  A.  A.  may  then  happen  to  be,  may  be  ordered  to  pro- 
duce him  at  the  execution  of  the  commission  of  lunacy  issued 
in  this  matter,  or  on  any  adjournment  thereof,  to  be  inspect- 
ed and  examined  as  often  as  there  shall  be  occasion,  before 
the  commissioners  and  jury,  at  such  seasonable  times  as  they 
may  require. 

And  your  petitioner  will  ever  pray,  &c.  (2). 


Petition  of  the  FcUher  of  a  supposed  Lunatic,  that  Affidavits  filed 
may  be  produced  on  the  Execution  of  Commission. 

IN  the  matter  &c. 

To  the  Right  Honourable  &c. 

The  humble  petition  &c. 

Shewbth, 

[^Statement  of  the  order  to  issue  commission  of  lunacy"]. 
That  your  petitioner  is  advised  that  it  will  be  material  to  produce 
in  evidence  on  the  execution  of  the  said  commission,  the  several  affi- 
davits made  in  this  matter,  and  which  are  now  filed  of  record  with 
your  Lordship's  Secretary  of  Lunatics. 

Your  petitioner,  therefore,  humbly  prays  your  Lordship,  that 
the  proper  officer,  or  his  deputy,  may  be  ordered  to  attend 
with  the  said  affidavits,  and  to  produce  the  same  on  the  exe- 
cution of  the  said  commission,  or  any  adjournment  thereof. 
And  your  petitioner  shall  ever  pray,  &c. 

Order  thereon. 

Let  the  proper  officer,  or  his  deputy,  attend  with  the  said  original 
affidavits,  and  produce  the  same  at  the  execution  of  the  said 
commission,  as  in  the  said  petition  mentioned. 

(«)  The  Lord  Chancellor  made  an  or-     tition.    In  re  Holmes,  13th  December, 
der  in  the  words  of  the  prayer  of  the  pe-     1827. 
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PETITIONS  AFTER  THE  RETURN  OF  THE 

INQUISITION. 


Petition  of  the  Sister  and  one  of  the  Next  of  Kin  of  a  Lunatic,  for 
the  Delivery  of  her  Person  to  the  Petitioner,  until  the  Appointment 
of  a  Committee. 

IN  the  matter  of  Catharine  Z).,  a  lunaUc 
To  tde  Right  Honourable,  &c. 
The  humble  petition,  &c. 
Shbwbth, 

That  in  pursuance  of  an  order  of  your  Lordship,  made  on 

the day  of ,  1 829,  a  commission  in  the  nature  of  a  writ 

de  iunatico  inquirendo,  was  awarded  and  issued,  directed  to  certain 
commissioners  therein  named,  to  inquire  of  the  lunacy  of  the  above- 
named  Catherine  D.,  of  &c. 

That  the  said  commission  was  duly  executed  on  the day  of 

— — ■,  before  the  major  part  of  the  commissioners  in  the  said  com- 
mission named ;  and,  by  an  inquisition  thereupon  taken  it  was  found, 
that  the  said  Catherine  D.  was  then  a  lunatic,  and  that  she  did  not 
enjoy  any  lucid  intervals,  and  that  she  had  been  in  the  same  state  of 
lunacy  from  the day  of . 

That  upon  taking  the  said  inqubition  it  appeared  in  evidence  that 
G.D.,  of  &c.,  abstracted  the  said  [lunatic'],  on  the  28th  day  of  June 

last,  from  the  care  and  custody  of ,  with  whom  she  had  been 

placed  by  your  petitioner  for  safe  custody ;  and  on  the  following 
day,  being  the  25th  day  of  June  last,  they,  the  said  G.  D.  and  [/u- 

natic'],  were  married  at ,  by  banns,  since  which  they  have  lived 

together,  and  cohabited  as  man  and  wife. 

That  after  the  finding  of  the  said  inquisition,  your  petitioner 
caused  an  application  to  be  made  to  the  said  G,  D,  through  her  bo- 
licitor,  to  deliver  up  the  person  of  die  said  [lunaticl  into  the  cuBtody» 
and  to  be  placed  under  the  care  of  your  petitioner,  until  your  Lord- 
ship's pleasure  should  be  known,  but  which  application  has  not  been 
complied  with. 

Your  petitioner,  therefore,  most  humbly  prays  your  Lordship, 
that  the  care  and  custody  of  the  said  [nmottc]  may  be  granted 
to  your  petitioner,  until  a  committee  of  her  person  shall  be 
appointed  by  your  Lordship  for  that  purpose,  and  that  the 
said  6r.  D.  and  E,  Z).,  his  daughter,  and  all  and  every  other 
the  children  of  the  said  G.  D.,  and  all  other  person  or  per* 
sons  in  whose  custody  the  said  lunatic  may  be,  be  ordered  to 
deliver  up  the  person  of  the  said  [lunatic']  to  your  petitioner, 
and  to  such  person  or  persons  as  she  may  appoint  to  receive 
her ;  and  that  the  said  G.  Z).  and  E,  2).,  and  all  and  every 
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other  the  children  of  the  said  G.  D.,  be  restrained  from  visit- 
ing or  interfering  with  the  person  of  the  said  llunatic]  with- 
out the  order  of  your  Lordship  first  had  and  obtained  for 
that  purpose ;  or,  that  your  Lordship  will  be  pleased  to  make 
such  further  or  other  order,  as  to  your  Lordship  shall  seem 
meet. 

And  your  petitioner  shall  ever  pray,  &c.  (a). 


Petition  of  Person  found  to  be  of  unsound  Mind,  to  be  allowed  to 

traverse  the  Inquisition  (6). 

IN  the  matter  of  ^.  A,^  a  person  found  to  be  of 
unsound  mind. 

To  the  Right  Honourable,  &c. 

The  humble  petition  of  the  said  A.  A. 

SHEWETir, 

That  by  an  order  made  in  this  matter,  on  the  19th  day  of  Novem- 
ber last, .  it  was  ordered,  that  a  commission  in  the  nature  of  a  writ 
de  lunatico  inquirendo  should  issue,  to  inquire  of  the  lunacy  of  your 
petitioner,  the  said  A.  A, 

That  by  the  inquisition  taken  on  the  execution  of  the  said  com- 
mission on  the  drd  day  of  December  instant,  it  was  found,  that  your 
petitioner,  the  said  A.  A,^  was  a  person  of  unsound  mind;  and  that 
he  had  been  in  a  state  of  unsoundness  of  mind  from  the  25th  day  of 
September,  in  the  year  of  our  Lord,  1820. 

That  your  petitioner  is  advised  that  the  said  finding  under  the 
commission  was  contrary  to  the  evidence  adduced  on  the  part  of 
your  petitioner. — Instead  of  the  last  allegation  may  he  inserted^ 
''  That  your  petitioner  is  greatly  aggrieved  and  prejudiced  by  the 
issuing  of  the  said  commission  and  the  return  of  the  said  inquisi- 
tion, and  that  your  petitioner  is  of  sound  mind,  and  perfectly  com- 
petent and  sufficient  for  the  government  of  himself  and  his  pro- 
perty." 

Your  petitioner,  therefore,  most  humbly  prays  your  Lordship, 
that  he  may  be  at  liberty  to  traverse  the  aforesaid  inquisi- 
tion; or,  that  your  Lordship  will  be  pleased  to  make  such 
further  or  other  order  in  the  premises,  as  to  your  Lordship 
shall  seem  just. 

And  your  petitioner  shall  ever  pray,  &c. 

(a)  An  order  was  made  according  to  to  be  of  unsound  mind,  an  order  was 

the  prayer  of  the  petition.     In  re  Chap-  made  that  she  should  be  brought  back  to 

man  alias  Z>ttiiii,  Ist  Aug.  1820.     Where  England,  if  it  could  be  done  without 

a  party  had  been  taken  out  of  the  juris-  danger  or  injury  to  her  health.    In  re 

diction  of  the  Court,  before  the  commis-  Wykehamt  1  Turn.  &  Russ.  537. 
sion  issued  under  which  she  was  found        (6)  See  oiilf,  pp.  112 — 119,  626. 
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Order  thereon. 

7th  Dec.  1830. — Let  all  parties  concerned  attend  me  in  the  matter 
of  this  petition  on  the  next  day  of  petitions,  hereof  gire  notice 
forthwith ;  and  a  caveat  having  heen  entered  by  C.  D.,  let  notice 
hereof  be  forthwith  given  to  the  said  C.  D. 


Petition  of  the  Husband  of  a  Lunatic ^  for  Liberty  to  traverse  an 

Inquisition, 

IN  the  matter  of  R.  B.,  otherwise  R.  N.,  an  alleged 
lunatic. 

To  the  Right  Honourable,  &c. 

The  humble  petition  of  R.  N.,  the  husband  of  the  said  alleged 
lunatic. 

Sheweth, 

[ST/ie  issuing  of  commission']. 

That  the  said  commission  was  executed  before  three  of  the  com- 
missioners therein  named,  and  that  by  the  inquisition  taken  under 
the  same,  on  the  14th  day  of  July  last,  it  was  (amongst  other  things) 
found,  &c.  [verdict  of  the  jury.] 

That  your  petitioner  is  not  aware  whether  any  further  or  other 
proceedings  have  been  taken  since  the  return  of  the  said  inquisition, 
your  petitioner  not  having  been  served  with  notice  thereof. 

That  your  petitioner  is  advised  that  the  finding  of  the  jury  upon 
such  inquisition  was  against  evidence,  and  contrary  to  law;  and 
your  petitioner  is  aggrieved  by  such  finding,  and  is,  therefore,  de- 
sirous of  traversing  such  inquisition. 

Your  petitioner,  therefore,  prays  your  Lordship,  that  he  may 
be  at  liberty  to  traverse  the  said  inquisition,  and  that  sudi 
traverse  may  be  tried  in  the  Court  of  K.  B.^  and  in  the 
county  of  Middlesex;  or,  that  your  Lordship  will  be  pleased 
to  make  such  further  or  other  order  herein,  as  to  your  Lord- 
ship may  seem  meet. 
And  your  petitioner,  &c. 
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PLEADINGS  IN  A  TRAVERSE  OF  AN  INQUISITION 

OF  LUNACY  (c). 

Traverte  of  an  In^putition, 
In  the  Petty  Bag  0£Sce.     In  Chancery. 

Middlc«a,  (to  wit),  Michaelmas  Term,  -  WUl.  Fourth. 

By  a  certain  inquisition  indented,  taken  at  the  house  of 


situate  in  the  parish  of  St.  Andrew,  Holbom,  in  the  said  county, 

the  —  day  of ,  in  the  year  of  the  reign  &c.,  and 

in  the  year  of  our  Lord,  18 — ,  before  [the  names  of  the  three 
Commusioners]  Esquires,  Commissioners  in  his  Majesty's  com* 
mission  in  the  nature  of  a  writ  de  lun€Uico  inquirendo,  under  the 
Great  Seal  of  Great  Britain,  bearing  date  at  Westminster,  the  — 

day  of then  last  past,  to  them  the  said  Commissioners  and 

others  in  the  said  commission  named,  directed  to  inquire,  (amongst 
other  things),  of  the  lunacy  of  [the  supposed  lunatic'},  of  &c.,  Esq., 
on  the  oaths  of  [names  of  the  jurors'],  good  and  lawful  men  of  the 
said  county.  It  was  found,  that  the  said  [lunatic']  was,  at  the  time 
of  taking  the  said  inquisition,  a  person  of  unsound  mind,  so  that 
he  was  not  sufficient  for  the  government,  &c.,  [the  words  of  the 
verdict],  as  by  the  said  inquisition,  together  with  the  said  com- 
mission thereunto  annexed,  returned  into  the  Chancery  of  our  said 
Lord  the  King,  at  Westminster,  and  there  now  remaining  filed 
amongst  the  records  of  the  said  court,  may  more  fully  appear. 

And  now  at  this  day,  that  is  to  say,  on  the day  of  Novem- 
ber, in  this  same  term,  before  our  said  Lord  the  King,  in  his 
Chancery  at  Westminster,  in  the  said  county  of  Middlesex,  cometh 
the  said  [lunatic]  by  C.  Z).,  his  attorney,  and  prays  oyer  of  the 
said  commission,  the  return  thereof  and  the  inquisition  thereupon 
taken,  and  the  same  being  read  and  heard,  the  said  [lunatic]  com- 
plains, that,  by  colour  of  the  premises,  he  is  greatly  vexed  and  dis- 
turbed, and  that  unjustly,  because,  protesting  that  the  said  commis- 
sion and  the  return  thereof,  and  inquisition  thereupon  taken,  are 
insufficient  in  law,  and  unto  which  he  need  not,  neither  is  he  bound 
by  the  law  of  the  land,  to  answer :  For  plea,  nevertheless,  in  this 
behalf,  the  said  [lunatic]  saith,  that  he,  the  said  [lunatic],  at  the  time 
of  taking  the  said  inquisition,  and  always  before,  was,  and  from 
thence  hitherto  hath  been,  and  now  is,  of  sound  mind  and  under- 
standing, and  sufficient  for  the  government  of  himself,  his  manors, 
messuages,  lands,  tenements,  goods,  and  chattels.  Without  this, 
that  he,  the  said  [lunatic],  at  the  time  of  taking  the  said  inquisition, 
or  at  any  time  before  or  afler,  was  or  now  is  a  person  of  unsound 
mind,  and  not  sufficient  for  the  government  of  himself,  his  manors, 

(c)  See  amie,  pp.  115,  116,  626. 
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messuages,  lands,  tenements,  goods,  and  chatteb,  in  manner  and 
form  as  by  the  said  inquisition  is  above  found ;  and  this  the  said 
[lunatici  is  ready  to  verify ;  wherefore  he  prays  judgment,  and  that 
the  said  commission,  return  and  inquisition  thereupon  taken,  may 
be  vacated  and  discharged ;  and  that  the  hands  of  our  said  Lord 
the  King  may  be  amoved,  and  that  the  said  llunatic]  may  be  restored 
to  the  government  of  himself,  and  to  the  possession  of  all  his  manors, 
messuages,  lands,  tenements,  goods,  and  chattels,  and  that  he,  under 
colour  of  the  said  inquisition,  may  be  no  further  molested,  but  from 
the  premises  may  be  wholly  discharged  by  this  Court;  and  so  forth. 


ReplieeUUm  of  the  AU&mey^GeneraL 

In  the  Petty  Bag  Office.     In  Chancj^ry. 

Michaelmas  Tern,  in  (he  -^  year  of  4he  vdga 
of  King  WiBiam  ^  Fourth. 

against  >  And  — i — ,  Attorney- General  of  our  sai4  Lord  the 
[The  lunatic]  J  King,  who  prosecutes  for  our  said  Lord  the  King  in 
this  behalf,  beii\g  present  here  in  Court,  in  his  own  proper  person, 
for  our  said  Lord  the  King,  says,  that  by  reason  of  any  thing  by  the 
said  ^lunatic]  above  in  pleading  alleged,  the  said  commission,  return 
and  mquisition  thereupon  taken,  ought  not  to  be  vacated  or  dis- 
charged, nor  the  hands  of  our  said  Lord  the  King  amoved,  nor  the 
said  llunatic]  restored  to  the  government  of  himself,  or  to  the  pos- 
session of  his  manors,  messuages,  lands,  tenements,  goods,  and  cbatr 
tels;  Because,  he  saysj  that  the  said  llunatic],  at  the  time  of  takiqg 
the  said  inquisition  and  before,  was,  and  now  is,  of  unsound  mind, 
so  as  not  to  be  sufficient  for  the  government  of  himself^  Iiis  manors 
messuages,  lands,  tenements,  goods,  and  chattels,  in  manner  and 
form  as  by  the  said  inquisition  above  is  laid.  And  this  the  said 
Attorney-Genera],  who  prosecutes  as  aforesaid,  prays  may  be  in* 
quired  of  by  the  country,  &c.  And  the  said  llunatic]  doth  the  like. 
Therefore,  a  day  is  given  as  well  to  the  said  Attorney-General  of 
our  said  Lord  tlie  King,  who  prosecutes  in  this  behalf  for  our  said 
Lord  the  King  as  aforesaid,  as  to  the  said  UuruUic'}  before  our  said 
Lord  the  King,  in  eight  days  of  the  Purification,  wheresoever  he 
shall  then  be  in  England,  to  do  and  receive  what  shall  be  just  in  the 
premises.  And  the  sheriff  of  the  county  of  Middlesex  is  command- 
ed, that  he  cause  to  come  before  our  said  Lord  the  King  at  that  day, 
twelve  good  and  lawful  men  of  the  body  of  his  county,  each  of  whom 
shall  have  ten  pounds  at  least  of  lands,  tenements,  or  rents  by  the 
year,  by  whom  the  truth  of  the  matter  in  the  premises  may  be  bet- 
ter known  and  inquired  into,  and  who  to  the  said  llunatic]  lire  in 
no  ways  related,  to  recognise  upon  their  oaths  the  iuU  truth  of  and 
concerning  the  premises  aforesaid. 
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PETITIONS  AS  TO  THE  APPOINTMENT  OF  COM-^ 

MITTEES  AND  RECEIVERS. 


Petition  for  a  Reference  to  the  Master  for  the  Appointment  of 

Committees  (d). 

IN  the  matter  of  A.  A.,  a  person  of  iiosound  mind. 
To  the  Right  Honourable,  &c. 

The  humble  petition  of  &c. 
Sheweth, 

That,  in  pursuance  of  your  Lordship's  order,  bearing  date 
the  24fth  day  of  November  last,  made  upon  the  petition  of  your  pe* 
titioner,  a  commission  in  the  nature  of  a  writ  de  lunatico  inquirendo 
was  awarded  and  issued,  directed  to  certain  commissioners  therein 
named,  to  inquire  (amongst  other  things)  of  the  lunacy  of  the 
said  A,  A, 

That  the  said  commission  was  duly  executed  on  the  4th  day  of 
December  instant,  before  the  major  part  of  the  commissioners  therein 
named;  and  by  an  inquisition  thereupon  taken,  it  waa  found  that  the 
said  A,A,i9a  person  of  unsound  mind,  so  tlrat  she  is  not  sufficient 
for  the  government  of  herself,  her  manors,  messuages,  lands,  tene- 
ments, goods  and  chattels,  and  that  she  had  been  in  the  same  state 
of  unsoundness  of  mind  from  the  20th  day  of  November,  1826. 

That  your  petitioner  is  desirous  that  a  proper  person  should  be 
appointed  under  the  order  and  authority  of  your  Lordship,  to  take 
care  of  the  person  and  estate  of  the  said  A,  A. 

Your  petitioner,  therefore,  humbly  prays  your  Lordship,  that  it 
may  be  referred  to  one  of  the  Masters  of  the  High  Court  of 
Chancery,  to  inquire  and  certify  who  is  or  are  the  most  fit 
and  proper  person  or  persons  to  be  appointed  committee  or 
committees  of  the  person  and  estate  of  the  said  A.  A,,  or 
that  your  Lordship  will  be  pleased  to  make  such  further  or 
other  order  in  the  premises  as  shall  seem  meet. 
And  your  petitioner  shall  ever  pray,  &c. 

Order  thereon. 

Let  it  be  referred  to  the  Master  in  rotation  of  the  High  X^ourt  of 
Chancery,  to  inquire  and  certify  who  is  or  are  the  most  fit  and 
proper  person  or  persons  to  be  appointed  the  committee  or  com- 
mittees of  the  person  and  estate  of  the  said  A.  A»,  and  let  the 
said  Master  also  inquire  and  certify  who  is  or  are  the  heir  or  heirs- 
at-law  and  next  of  kin  of  the  said  lunatic;  to  whom  let  due  notice 

{d)  See  ante,  pp.  130—145,  627. 
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of  attending  the  said  Master  be  giTcn.  And  after  the  said  Mas- 
ter shall  have  made  his  report,  soch  further  order  shall  be  mmA^ 
as  shall  be  just. 


Petition  of  the  Heir^at-Law  and  one  of  the  next  of  Kin  of  a  Lunatic^ 
for  the  Appointment  of  Committees  and  of  a  Receiver  in  the  mean 
time, 

IN  the  matter,  &c. 

To  the  Right  Honourable,  &c. 

The  humble  petition  of  &c. 
Sheweth, 

{^Statement* — The  order  for  issuing  a  commission^  and  the  m^- 
sition  thereupon  taken,  as  in  last  petition,'] 

Thai  the  said  lunatic  is  possessed  of  considerable  landed  pro- 
perty, the  rents  in  respect  of  which  are  in  arrear,  and  the  houses 
and  buildings  upon  the  said  property  are  very  much  out  of  repair; 
and  your  petitioner  is  very  desirous  that  the  person  and  estate  of 
the  said  lunatic  may  be  taken  care  of  in  such  manner  as  is  neces- 
sary and  usual  in  cases  of  this  nature. 

Your  petitioner,  therefore,  most  humbly  prays  your  Lordship, 
that  it  may  be  referred  to  one  of  the  Masters  of  the  High 
Court  of  Chancery,  to  appoint  a  proper  person  or  persons 
to  be  committee  or  committees  of  the  person  and  estates  of 
the  said  lunatic,  he  or  they  giving  such  security  as  is  usual 
in  such  cases;  and  that  pending  the  reference  before  the  said 
Master,  and  until  the  appointment  of  a  committee  of  the  es- 
tate, your  Lordship  will  be  pleased  to  appoint  a  fit  and  pro- 
p^  person  to  be  receiver,  with  the  usual  directions  of  the 
rents  and  profits  of  the  said  lunatic's  estate,  and  to  make 
such  repairs  as  may  be  necessary  to  part  thereof  with  the 
sanction  of  the  said  Master.  And  that  the  said  Master  may 
make  such  allowance  to  him  as  he  shall  think  fit,  or  that 
your  Lordship  will  be  pleased  to  make  such  further  or  other 
order  in  the  premises  as  to  your  Lordship  shall  seem  meet. 
And  your  petitioner  shall  ever  pray,  &c. 

Order  thereon  (e). 

That  it  be  referred  to  the  Master  in  rotation  of  the  High  Court 
of  Chancery,  to  inquire  and  certify  who  is  or  are  the  most  fit 
and  proper  person  or  persons  to  be  appointed  the  committee 
or  committees  of  the  person  and  estates  of  the  said  lunatic, 
and  also  who  is  or  are  the  heir  or  heirs-at-law  and  next  of 
kin  of  the  lunatic;  and  after  the  said  Master  shall  have  made 
his  report,  such  further  order  shall  be  made  as  shall  be  just. 
And  I  do  think  fit  and  hereby  further  order,  that  it  be  also 

(e)  The  fonnal  introdncdon  of  an  order,  after  redtiiig  tbe  peticioD,  is  stated 

V.  7U. 


Farms  ofPetiiums  and  Orders.  669 

referred  to  the  said  Master  to  appoint  a  fit  and  proper  person  to 
be  the  receiver  of  the  rents,  profite,  and  produce  of  the  said  lu- 
natic's estate,  until  a  committee  or  committees  thereof  be  appointed ; 
and  to  allow  him  a  reasonable  and  proper  salary  for  his  care  and 
pains  therein,  such  receiver  so'  to  be  appointed  first  giving  se- 
curity, to  be  allowed  of  by  the  said  Master,  and  taken  before  a 
Master  extraordinary  in  the  country,  if  there  shall  be  occasion, 
duly  and  annually  to  account  for  what  he  shall  receive.  And  I 
do  hereby  further  order,  that  the  tenants  of  the  said  lunatic's  es- 
tate do  attorn  and  pay  their  rents  in  arrear,  and  growing  rents,  to 
such  receiver,  who  is  to  be  at  liberty  to  set,  let,  and  manage  the 
said  estates  from  time  to  time,  with  the  approbation  of  the  said 
Master,  as  there  shall  be  occasion.  And  I  do  hereby  further  or- 
der, that  any  balances  which  may  from  time  to  time  be  reported 
due  from  such  receiver,  be  by  him  paid  into  the  Bank  of  England, 
in  the  name  and  with  theprivity  ofthe  Accountant-Generalofthe 
Court  of  Chancery,  in  trust  in  this  matter;  and  h'e  is  to  declare  the 
trust  thereof  accordingly.  And  I  do  hereby  Airther  order,  that 
such  balances,  when  so  paid  into  the  Bank,  be  from  time  to  time 
laid  out  by  the  said  Aopountant-General  in  the  .purchase  of  Bank 
SL  per  cent.  Consolidated  Annuities,  in  trust  in  this  matter;  and 
the  said  Accountant-General  is  to  declare  the  trust  thereof  accord- 
ingly, subject  to  further  order.  And  I  do  hereby  further  order, 
that  the  receiver,  when  so  appointed,  be  at  liberty  to  do  such  re- 
pairs to  the  estate  of  the  said  lunatic  or  any  part  or  parts  thereof 
respectively,  as  the  said  Master  may  consider  absolutely  necessary 
for  the  benefit  of  the  said  estate ;  and  the  said  Master  is  to  make 
unto  the  said  receiver  all  just  allowances  in  respect  thereof,  on 
passing  his  account  before  him,  as  hereinbefore  directed.  And 
let  &c.,  [notice  to  next  of  kin,  the  Accountant'GenertU  to  draw, 


Petition  to  confirm  Master's  Report  as  to  Appointment  of  a  Commit^ 
tee  ofthe  Person  and  Estates^  for  a  Reference  to  Master  as  to 
Maintenance,  and  for  Taxation  of  Costs, 

IN  the  matter  of  A,  A.,  a  person  of  unsound  mind. 

To  the  Right  Honourable,  &c. 

The  humble  petition  of  &c. 

Sheweth, 

That,  pursuant  to  your  Lordship's  order,  bearing  date  the  16th 
day  of  march  last,  made  upon  the  petition  of  your  petitioner,  a 
commission  in  the  nature  of  a  writ  de  lunatico  inquirendo  was 
awarded  and  issued,  directed  to  certain  commissioners  therein 
named,  to  inquire  of  the  lunacy  of  the  above-named  [/umi^tc],  who 
is  the  son  of  your  petitioner. 

(/)  /ft  re  Greeny  2nd  July,  1831. 
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That  the  said  commission  was  duly  executed  on  the  —  day  of 
now  last  past,  before  tlie  major  part  of  the  commiasioners  in 


the  said  commsion  named;  and  by  an  inquisition  thereupon  taken, 
it  was  found  that  the  said  [^lunatic]  was  of  unsound  mind,  so  that 
he  was  not  sufficient  for  the  government  of  himself,  bis  manors, 
messuages,  lands,  tenements,  goods,  and  chattels;  and  that  he  had 
been  in  the  same  state  of  unsoundness  of  mind  from  the  —  day  of 
,  1 806,  but  how  and  by  what  means  the  said  [lunatic]  so  be- 
came of  unsound  mind,  the  same  jurors  knew  not,  unless  by  the  vi- 
sitation of  God. 

That  by  another  order,  bearing  date  the  —  day  of  ^—  last,  made 
by  your  Lordship  in  this  matter,  on  the  petition  of  the  said  , 
it  was  ordered  that  it  should  be  referred  to  ■,  Esquire,  one  of 

the  Masters  of  the  High  Court  of  Chancery,  to  inquire  and  certify 
who  was  or  were  the  most  fit  and  proper  person  or  persons  to  be 
appointed  the  committee  or  committees  of  the  person  and  estate  of 
the  said  [lunatic]\  and  it  was  also  referred  to  the  said  Master  to  in- 
quire and  certify  who  was  or  were  the  heir  or  heirs-at-law  and  next 
of  kin  of  the  said  [lunatic]. 

That  the  said  Master  by  his  report,  bearing  date  the  -*  day  of 
,  made  in  pursuance  of  the  said  last-mentioned  order,  cer- 
tified that  he  had  been  attended  by  the  solicitor  of  the  said  petitioner, 
and  of  — *>,  the  paternal  uncle  and  heir-at*law  of  the  said  lunatic  as 
hereinafter  mentioned;  and  a  state  of  facts  and  proposals  having  been 
laid  before  him  by  or  on  behalf  of  the  said  petitioner,  together 
with  an  affidavit  insupportthereof  as  hereinafter  mentioned,  where- 
by, afler  slating,  that,  pursuant  to  an  order  made  by  your  Lordship, 
&c.  [the  commission  emd  inquisiltcm].  And,  in  support  of  the  said 
state  of  &cts  and  proposal,  an  affidavit  of  the  said  ,  made  in 

diis  matter,  sworn  the  —  day  of     ■    ^ ,  had  been  laid  before 

him,  whereby  the  said  [deponent]  stated,  that  &c.  [the  affidavit]. 
And  the  said  Master,  having  considered  the  said  state  of  facts  and 
proposal,  and  the  said  affidavit,  and  the  said  [heir'at-law]  consent- 
ing thereto,  by  his  same  report  certified  that  he  was  of  opinion  that 
the  said  petitioner  ,  the  mother  of  the  said  lunatic,  was  the 
most  fit  and  proper  person  to  be  appointed  the  committee  of  the  per- 
son and  estate  of  the  said  lunatic;  And  he  found  that  the  said 

was  the  heir-at-law,  and  that  the  said was  the  only  next  of 

kin  of  the  said  lunatic;  All  which  he  humbly  certified  and  submitted 
to  your  Lordship's  judgment. 

That  your  petitioner  is  desirous  that  the  said  report  should  be 
absolutely  confirmed. 

Your  petitioner,   therefore,    humbly  prays  your    Lordship, 

that  the  Master's  said  report,  of  the  day  of , 

,  may  be  absolutely  confirmed,  and  that  the  custody 

of  the  person  and  the  care  and  management  of  the  estate 
of  the  said  [lunatic]  may  be  granted  to  your  petitioner,  she 
giving  such  security  as  is  usual  in  like  cases ;  and  that  it 
may  be  referred  back  to  the  said  Master  to  inquire  and 
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certify  what  is  the  situation  of  the  said  [lunaticlf  and  of 
what  the  fortune  of  the  said  lunatic  did  at  the  time  of  issu- 
ing the  commission  of  lunacy  in  this  matter  consist,  and  of 
what  it  doth  now  consist;  and  that  the  said  Master  may  also 
approve  of  and  settle  a  proper  sum  to  be  allowed  for  the 
maintenance  and  support  of  the  said  lunatic  for  the  time 
past  and  to  come;  and  that  what  the  said  Master  shall  re* 
port  to  be  a  proper  sum  to  be  allowed  to  the  committee  of 
the  person  of  the  said  lunatic,  may  be  paid  to  her  accord- 
ingly out  of  the  annual  produce  of  his  estate ;  and  that  she 
may  be  allowed  the  same  in  passing  her  accounts  before  the 
said  Master ;  and  that  it  may  be  referred  to  the  said  Master 
to  tax  the  costs  of  your  p^itioner  and  the  heir*at-law  of  the 
said  lunatic,  of  and  incident  to  the  said  commission  and  all 
other  proceedings  thereon,  and  that  such  costs  when  taxed 
may  be  also  paid  by  the  committee  of  the  said  lunatic's  es« 
tate,  and  allowed  to  her  in  passing  her  said  accounts  before 
the  said  Master;  or  that  your  Lordship  will  make  such  fur- 
ther or  other  order  in  the  premises^  as  to  your  Lordship 
shall  seem  meet. 

And  ydur  petitioner  will  ever  pray,  fire. 

Order  thereon^ 

The  order  made  on  this  petition  was  the  same  as  that  next  stated, 
except  that  it  af^lied  to  one  committee. 


Prayer  of  Petition^  to  confirm  MasUr^s  Report  of  appointing 
several  Committees^  and  for  Reference  as  to  Maintenance  and 
Taxation  of  Costs. 

Your  petitioners,  therefore,  most  humbly  pray  your  Lordship 

that  the  Master's  said  report  of  the  —  day  of  ■■,  ,  may 

be  confirmed;  and  that  your  petitioners  A.^B,,  C,  and  D.  may 
be  appointed  joint  committees  of  the  estate  of  the  said  lunatic,  upon 
their  giving  such  securities  as  is  usual  in  the  like  cases.  And  that 
it  may  be  referred  back  to  the  said  Master  to  inquire  into  the  na- 
ture and  amount  of  the  property  of  the  said  lunatic,  and  to  approve 
of  a  proper  annual  sum  to  be  aJlowed  thereout  for  the  maintenance 
and  support  of  the  said  lunatic ;  and  that  tlie  committees  of  the  said 
lunatic  s  estate  may  be  at  liberty,  out  of  the  said  lunatic's  property, 
or  the  income  thereof,  to  pay  or  retain  the  costs  of  your  petitioners, 
to  be  taxed  on  the  said  inquiry  before  the  Master,  and  incident 
thereto;  and  also  their  costs  of  this  application,  and  of  their  for- 
mer applications  hereinbefore  referred  to.  And  that  the  said  pay- 
ments when  so  made  may  be  allowed  to  the  committees  in  passing 
their  accounts  before  the  said  Master,  or  that  your  Lordship  win 
be  pleased  to  make  such  further  or  other  order  in  the  premises  as  to 
your  Lordship  shall  seem  meet. 

And  your  petitioners  will  ever  pray,  &c. 
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Order  made  on  last  PetUian, 

I  do  think  fit,  and  hereby  order,  that  the  Master's  said  report  be 
confirmed:  And  I  do  hereby  further  order,  that  the  custody  of 
the  person  of  the  said  lunatic  and  the  care  and  management  of 
his  estate  be  granted  to  the  said  Icomnutteei]^  they  first  giv- 
ing such  security  as  his  Majesty's  Attorney- General  shall  approve 
of  for  answering  the  said  estate,  and  accounting  for  the  rents, 
profits,  and  produce  thereof  once  in  every  year,  or  oftener  if 

thereunto  required,  before ,  Esq.,  the  Master  to  whom  this 

matter  stands  referred,  such  security  to  be  perfected  on  or  be- 
fore the  —  day  of now  next  ensuing;  and  in  the  mean 

time,  and  until  such  security  shall  have  been  so  perfected,  the 
said  Icomtnitteei']  are  not  to  interfere  in  any  manner  in  the 
affairs  and  concerns  of  the  said  lunatic  as  the  committees  of  his 
estate  or  otherwise.  And  in  default  of  such  security  being  per- 
fected within  the  time  aforesaid,  then  I  do  hereby  further  order, 
that  it  be  referred  back  to  the  said  Master  to  approve  of  some 
other  fit  and  proper  person  or  persons  to  be  appointed  the  com- 
mittee or  committees  of  the  estate  of  the  said  lunatic  in  the  stead 
of  the  said  petitioners ;  and  after  the  said  Master  in  that  case 
shall  have  made  his  report,  such  further  order  shall  be  made  as 
shall  be  just.  And  I  do  think  fit,  and  hereby  further  order,  that 
it  be  referred  to  the  said  Master  to  inquire  and  certify  what  is 
the  situation  of  the  said  lunatic,  and  Uie  nature  of  his  lunacy; 
and  of  what  the  fortune  of  the  said  lunatic  did,  at  the  time  of 
issuing  the  commission  of  lunacy  in  this  matter  consist,  and  of 
what  it  doth  now  consist;  and  in  what  manner,  at  what  expense, 
and  by  whom  the  said  lunatic  hath  hitherto  been  maintained ;  and 
also  what  will  be  fit  and  proper  to  be  allowed  for  his  mainten- 
ance and  support  for  the  time  to  come,  regard  being  had  to  his 
circumstances  and  estate.  And  afler  the  said  Master  shall  have 
made  his  report,  such  further  order  shall  be  made  as  shall  be 
just«  And  I  do  think  fit,  and  hereby  order,  that  it  be  also 
referred  to  the  said  Master  to  tax  the  petitioners  [commUtees] 
and  the  other  next  of  kin  of  the  said  lunatic,  their  reasonable  and 
proper  costs,  charges,  and  expenses  incurred  in  and  about  the 

order  made  in  this  matter,  bearing  date  the  —  day  of  ^ 

,  and  the  proceedings  consequent  thereon,  and  of  this  appli- 

cation,  and  incident  thereto.  And  let  due  notice  of  attending 
the  said  Master  be  given  to  such  person  or  persons  as  would 
be  entitled  to  a  distributive  share  or  distributive  shares  of  the 
said  lunatic's  estate  in  case  he  were  now  dead  intestate. 


Prayer  of  a  Petition  against  the  Confirmation  of  Master^ s  Report* 

[The  objections  to  he  stated"], — Your  petitioners,  therefore,  hum- 
bly pray  that  the  said  report  of  the  — *-  may  not  be  confirmed ; 
and  diat  it  may  be  referred  to   the  said   Master  to  review  his 
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said  reports ;  and  that  such  directions  may  be  given  as  to  the  per- 
son  or  persons  to  be  appointed  committee  or  committees  of  the  per- 
son of  the  said  lunatic,  and  in  regard  to  the  care  and  management 
of  the  said  lunatic,  as,  under  the  circumstances  hereinbefore  men- 
tioned, may  seem  just  and  proper,  having  regard  to  the  comfort 
and  happiness  of  the  said  lunatic;  or  that  such  further  or  other 
order  may  be  made  in  respect  of  the  matters  aforesaid  as  shall  be 
just  and  proper. 

And  your  petitioners  shall  ever  pray,  &c. 


Prayer  of  a  Petition  for  reviemng  the  Master* s  Report. 

[^The particular  reasons  to  he  stated.'] 

Your  petitioner  therefore  humbly  prays  your  Lordship,  that  the 
said  Master's  report  of  the  day  of  last  may  not  be 
confirmed ;  and  that  your  petitioner,  or  one  other  of  the  lunatic's 
nephews,  may  be  appointed  one  of  the  committees  of  the  person  of 
the  said  lunatic,  with  power  to  nominate,  under  the  sanction  of  your 
Lordship,  proper  medical  advisers  in  the  neighbourhood  of  the 
lunatic ;  and  that  it  may  be  referred  back  to  the  said  Master  to  re- 
view his  said  report,  and  also  his  former  report  of ,  in  respect 

of  the  several  matters  in  your  petitioner's  former  petition  objected 
to;  And  that  your  Lordship  will  be  pleased,  in  the  mean  time,  to 
give  such  orders  and  directions  as  may  secure  the  health  and  com- 
fort of  the  said  lunatic,  and  the  protection  of  his  property. 

And  your  petitioner  shall  ever  pray,  &c. 


Petition  of  the  Co-heiresses-at-law  of  a  Lunatic  for  Leave  to  carry  m 
Proposals  for  the  Appointment  of  Committees^  and  to  have  Notice 
of  Proceedings,  before  the  Mastering). 

IN  the  matter,  &c. 
To  the  Right  Honourable  &c. 

The  humble  petition  &c. 

SflXWETH, 

[Statements — The  commission  of  lunacy  and  inquisition  thereupon 
taken,  and  that  a  petition  for  appointment  of  committee  of  lunatic 
had  been  presented  by  another  personJ] 

That  the  said  petition  is  set  down  to  be  heard  before  your  Lord- 
ship on  the  next  day  of  petitions. 

(g)  The  heir  and  next  of  kin  of  a  per*  at  liberty  to  do  so ;  and  hia  petition  miut 

son  found  a  lunatic  are  entitled  of  right  be  without  delay,  and  state  the  objections 

to  propose  themselves  to  the  Master  for  to  the  heir  and  next  of  kin,  and  set  out 

the  charge  of  committee  of  the  person ;  a  particularly  the  facts  on  which  he  grounds 

friend,  or  any  other  person  seeking  the  his  claims  to  be  preferred.    In  re  Perste, 

appointment,  must  obtain  an  order  to  be  1  Molloy,  440. 

X  X 
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Order  made  on  last  Petition, 

I  do  think  fit,  and  hereby  order,  that  the  Master's  said  report  be 
confirmed:  And  I  do  hereby  further  order,  that  the  custody  of 
the  person  of  the  said  lunatic  and  the  care  and  management  of 
his  estate  be  granted  to  the  said  Icommittees],  they  first  giv- 
ing such  security  as  his  Majesty's  Attorney* General  shall  approve 
of  for  answering  the  said  estate,  and  accounting  for  the  rents, 
profits,  and  produce  thereof  once  in  every  year,  or  oftener  if 

thereunto  required,  before ,  Esq.,  the  Master  to  whom  this 

matter  stands  referred,  such  security  to  be  perfected  on  or  be- 
fore the  —  day  of now  next  ensuing;  and  in  the  mean 

time,  and  until  such  security  shall  have  been  so  perfected,  the 
said  Icommitteesll  are  not  to  interfere  in  any  manner  in  the 
affairs  and  concerns  of  the  said  lunatic  as  the  committees  of  his 
estate  or  otherwise.  And  in  default  of  such  security  being  per- 
fected within  the  time  aforesaid,  then  I  do  hereby  further  order, 
that  it  be  referred  back  to  the  said  Master  to  approve  of  some 
other  fit  and  proper  person  or  persons  to  be  appointed  the  com- 
roittee  or  committees  of  the  estate  of  the  said  lunatic  in  the  stead 
of  the  said  petitioners ;  and  after  the  said  Master  in  that  case 
shall  have  made  his  report,  such  further  order  shall  be  made  ss 
shall  be  just.  And  I  do  think  fit,  and  hereby  further  order,  that 
it  be  referred  to  the  said  Master  to  inquire  and  certify  what  is 
the  situation  of  the  said  lunatic,  and  the  nature  of  his  lunacy; 
and  of  what  the  fortune  of  the  said  lunatic  did,  at  the  time  of 
issuing  the  commission  of  lunacy  in  this  matter  consist,  and  of 
what  it  doth  now  consist;  and  in  what  manner,  at  what  expense, 
and  by  whom  the  said  lunatic  hath  hitherto  been  maintained;  and 
also  what  will  be  fit  and  proper  to  be  allowed  for  his  mainten- 
ance and  support  for  the  time  to  come,  regard  being  had  to  his 
circumstances  and  estate.  And  after  the  said  Master  shall  have 
made  his  report,  such  further  order  shall  be  made  as  shall  be 
just.  And  I  do  think  fit,  and  hereby  order,  that  it  be  also 
referred  to  the  said  Master  to  tax  the  petitioners  [comnuUees] 
and  the  other  next  of  kin  of  the  said  lunatic,  their  reasonable  and 
proper  costs,  charges,  and  expenses  incurred  in  and  about  the 

order  made  in  this  matter,  bearing  date  the  —  day  of  , 

,  and  the  proceedings  consequent  thereon,  and  of  this  appli- 
cation, and  incident  thereto.  And  let  due  notice  of  attendmg 
the  said  Master  be  given  to  such  person  or  persons  as  would 
be  entitled  to  a  distributive  share  or  distributive  shares  of  the 
said  lunatic's  estate  in  case  he  were  now  dead  intestate. 


Prayer  of  a  Petition  against  the  Confirmation  of  Masier's  Report. 

[^The  objections  to  be  stated"], — Your  petitioners,  therefore,  hum- 
bly pray  that  the  said  report  of  the  — *-  may  not  be  confirmed ; 
and  that  it  may  be  referred  to   the  said   Master  to  review  his 
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said  reports ;  and  that  sacb  directions  may  be  giyen  as  to  the  per- 
son or  persons  to  be  appointed  committee  or  committees  of  the  per- 
son of  the  said  lunatic,  and  in  regard  to  the  care  and  management 
of  the  said  lunatic,  as,  under  the  circumstances  hereinbefore  men- 
tioned, may  seem  just  and  proper,  having  regard  to  the  comfort 
and  happiness  of  the  said  lunatic;  or  that  such  further  or  other 
order  may  be  made  in  respect  of  the  matters  aforesaid  as  sliall  be 
just  and  proper. 

And  your  petitioners  shall  ever  pray,  &c. 


Prayer  of  a  Petition  for  reviemng  the  Master*  s  Report, 

{^The particular  reasons  to  be  stated*'] 

Your  petitioner  therefore  humbly  prays  your  Lordship,  that  the 
said  Master's  report  of  the  day  of  last  may  not  be 
confirmed ;  and  that  your  petitioner,  or  one  other  of  the  lunatic's 
nephews,  may  be  appointed  one  of  the  committees  of  the  person  of 
the  said  lunatic,  with  power  to  nominate,  under  the  sanction  of  your 
Lordship,  proper  medical  advisers  in  the  neighbourhood  of  the 
lunatic;  and  that  it  may  be  referred  back  to  the  said  Master  to  re- 
view his  said  report,  and  also  his  former  report  of ,  in  respect 

of  the  several  matters  in  your  petitioner's  former  petition  objected 
to;  And  that  your  Lordship  will  be  pleased,  in  the  mean  time,  to 
give  such  orders  and  directions  as  may  secure  the  health  and  com- 
fort of  the  said  lunatic,  and  the  protection  of  his  property. 

And  your  petitioner  shall  ever  pray,  &c. 


Petition  of  the  Co -heir  esses- at- law  of  a  Lunatic  for  Leave  to  carry  m 
Proposals  for  the  Appointment  of  Committees^  and  to  have  Notice 
of  Proceedings^  before  the  Master  {g). 

IN  the  matter,  &c. 
To  the  Right  Honourable  &c. 

The  humble  petition  &c. 

Sbxwetb, 

[Statements — The  commission  of  lunacy  and  inquisition  thereupon 
taken^  and  that  a  petition  for  appointment  of  committee  of  lunatic 
had  been  presented  by  another  person,"] 

That  the  said  petition  is  set  down  to  be  heard  before  your  Lord- 
ship on  the  next  day  of  petitions. 

(g)  The  heir  and  next  of  kin  of  a  per*  at  liberty  to  do  so ;  and  his  petition  must 

•on  found  a  lunatic  are  entitled  of  right  be  without  delay,  and  state  the  objections 

to  propose  themselves  to  the  Master  for  to  the  heir  and  next  of  kin,  and  set  out 

the  charge  of  committee  of  the  person ;  a  particularly  the  facts  on  which  he  grounds 

friend,  or  any  other  person  seeking  the  his  claims  to  be  preferred.    In  re  Per$»e, 

appointment,  must  obtun  an  order  to  be  1  Molloy,  440. 

X  X 
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That  your  petitionera  A,^  B.^  and  C,  are  the  three  daughters  and 

only  children  of ;  and  as  such  your  petitioners  are,  as  they 

conceive  and  verily  believe,  the  co-heiresses-at-law  and  tliree  of  the 
next  of  kin  of  the  said  lunatic. 

That  your  petitioners  are  desirous  to  propose  committees  of  the 
said  lunatic's  person  and  estate,  and  to  have  notice  of  all  other  pro« 
posals  and  proceedings  which  may  take  place  before  the  said  Mas- 
ter in  the  said  matter. 

Your  petitioners,  therefore,  humbly  pray  your  Lordship,  that 
they  may  be  allowed  to  carry  in  before  die  said  Master  pro- 
posals for  the  committees  of  the  person  and  estate  of  the 
said  lunatic,  and  that  your  petitioners  may  have  notice  of 
all  other  proposals  and  proceedings  in  this  matter  which 
may  be  taken  in  and  carried  on  before  and  by  the  said 
Master;  or  that  your  Lordship  will  be  pleased  to  make  such 
further  or  other  order  in  the  premises  as  to  your  Lordship 
shall  seem  meet. 

And  your  petitioners  will  ever  pray,  &c. 

Order  thereon. 

That  the  petitioners  be  at  liberty  to  carry  in  proposals  before 
the  Master,  to  whom  this  matter  stands  referred,  for  the  ap« 
pointment  of  committees  of  the  person  and  estate  of  the  said 
lunatic,  and  to  have  notice  of  all  other  proposals  to  be  carried 
into  the  said  Master's  office,  and  the  proceedings  to  be  had  there* 
on  for  that  purpose  (A). 

Petition  of  the  Committee  of  the  Estate  to  reduce  the  Security  re- 
auired  of  him  on  Part  of  the  Lunatic**  Estate  being  invested  in  the 
Name  of  the  Accountant- General, 

IN  the  matter  &c. 
To  the  Right  Honourable  &c. 

The  humble  petition  &c. 

Shsweth, 

4 Statement  of  the  inquisition], 
'hat  your  petitioner  was  appointed  committee  of  the  estate  of 
the  said  lunatic,  and,  having  given  the  usual  security,  obtained  a 
grant  of  the  custody  of  such  estate. 

That  the  sum  for  which  security  was  required  to  be  given  amount- 
ed  to  the  sum  of  £ — ,  but  inasmuch  as  a  very  considerable  portion 
of  the  then  outstanding  estate  and  effecU  of  the  said  lunatic  has 
been  got  in,  and  the  proceeds  thereof  invested  in  the  name  of  the 
Accountant-General  of  the  High  Court  of  Chancery  to  the  credit 
of  this  matter,  your  petitioner  and  his  sureties  are  anxious  to  have 
the  security  reduced  to  a  sum  that  will  correspond  with  the  present 
outstanding  estate  and  effects,  and  to  have  their  bond  delivered  up 
to  be  cancelled,  upon  their  entering  into  a  fresh  security. 

Your  petitioner,  therefore,  most  humbly  prays  your  Lordship 

(/i)  fu  re  lloweU,  8th  Augunf,  1829. 
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that  the  security  of  your  petitioner  and  bis  sureties  may  be 
reduced  to  an  amount  corresponding  with  the  present  con- 
dition of  the  estate  and  effects  of  the  lunatic,  and  that  his 
Majesty's  Attorney-General  may  settle  the  amount  in  the 
usual  way.  And  that  afler  fresh  security  shall  have  been 
given  by  your  petitioner,  the  bond  of  your  petitioner  and  his 
present  sureties  may  be  delivered  up  to  be  cancelled;  or  that 
your  Lordship  would  be  pleased  to  make  such  further  or 
otlier  order  in  the  premises  as  to  your  Lordship  shall  seem 
meet. 

And  your  petitioner  shall  ever  pray,  &c. 

Order  thereon. 

Tliat  the  security  entered  into  by  the  petitioner  and  his  sureties, 

bearing  date ,  be  reduced  to  an  amount  corresponding  with 

the  present  condition  of  the  estate  and  effects  of  the  said  lunatic. 
And  further  order  that  the  said  petitioner  be  at  liberty  to  enter 
into  fresh  security  to  the  approbation  of  his  Majesty's  Attorney- 
General  for  answering  the  estate  of  the  said  lunatic,  and  account- 
ing for  the  rents,  issues,  and  profits  thereof  once  in  every  year, 

or  oftener  if  thereunto  required,  before ,  Esq.,  the  Master 

to  whom  this  matter  stands  referred;  and  thereupon  I  do  hereby 
further  order,  that  the  present  recognizances  entered  into  by  the 

said  petitioner,  and and ,  his  sureties,  bearing  date,  &c., 

be  delivered  up  by  the  Clerk  of  the  Custodies  to  be  vacated  and 
cancelled  (t). 


Petition  for  Leave  to  deposit  Securities  in  the  Mastef^s  Office^  for 
the  Purpose  of  reducing  the  Amount  of  the  Security  required  of 
the  Committees. 

IN  the  matter  &c. 

To  the  Right  Honourable  &c. 

The  humble  petition  &c. 
Shbweth, 

iStatemenis — The  inquisition — The  reference  to  the  Master  to  ap- 
point committees — The  confrmation  of  the  Master's  report. appointing 
commitUes—And  an  order  for  enlarging  time  for  perfecting  secu- 
riiy.H 

That  the  said  lunatic  is  possessed  of  or  entitled  to  the  sum  of 
£ — ,  due  from  A.  B.,  part  thereof  being  secured  by  a  mortgage 
and  mortgage  bond  hereinafter  referred  to,  and  the  residue  thereof 
by  the  promissory  note  of  the  said  A,  B,  hereinafter  mentioned. 

That  your  petitioners  find  it  impossible  to  procure  sureties  for 
the  full  amount  required  by  the  usual  practice,  and  in  order  that  the 
amount  of  such  security  may  be  lessened,  your  petitioners  are  desi- 
rous of  depositing  with  ,  Esq.,   the   Master  to  whom  this 

(•)  Tn  re  Craven,  29th  June,  1827. 
XX  2 
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matter  stands  referred,  a  certain  indenture  [the  securities   are  tet 
forth  generally']. 

Your  petitioners,  therefore,  most  humbly  pray  your  Lordship, 

that  they  may  be  at  liberty  to  deposit  with ,  Esq.,  the 

Master  to  whom  this  matter  stands  referred,  the  indenture 
of  mortgage  before  mentioned,  [a  bond  and  note  of  hand]; 
And  that  thereupon  the  several  sums  of  money  respectively 
secured  thereby  may  be  deducted  by  the  proper  officer 
from  the  amount  for  which  your  petitioners  would  other- 
wise have  been  required  to  give  security ;  And  that  such  secu- 
rity be  reduced  accordingly;  And  that  your  Lordship  will  be 
pleased  to  make  such  further  or  other  order  in  the  premises 
as  to  your  Lordship  shall  seem  meet. 

Order  thereon. 
That  the  petitioners  be  at  liberty  to  deposit  in  the  office  of 


Esq.,  the  Master  to  whom  this  matter  stands  referred,  the  in- 
denture of  mortgage,  &c.,  [dates  mentioned],  for  the  purpose  of 
reducing  the  security  required  to  be  given  by  the  petitioners,  as 
committees  of  the  lunatic's  estate  (^'). 


Petition  of  the  CommtteCf  that  the  Time  limited  for  perfecting  kit 

Security  may  be  enlarged, 

IN  the  matter  of  A.  A,,  a  lunatic. 
To  the  Right  Honourable  &c. 

The  humble  petition  &c. 

Sheweth, 

That  by  your  Lordship's  order  in  this  matter,  bearing  date  the 
12th  day  of  May,  1882,  made  upon  the  petition  of  your  petitioner, 
it  was  (amongst  other  things)  ordered,  that  the  custody  of  the  per- 
son of  the  said  lunatic,  and  the  care  and  management  of  his  estate, 
be  granted  to  your  petitioner,  he  first  giving  such  security  as  his 
Majesty's  Attorney-General  should  approve  of,  for  answering  the 
said  estate,  and  accounting  for  the  rents,  profits,  and  produce 
thereof,  once  in  every  year,  or  oflener,  if  thereunto  required, 
before  ,  Esq.,  the  Master  to  whom  this  matter  stands  re- 
ferred, such  security  to  be  perfected  on  or  before  the  12th  day 
of  July  next  ensuing ;  and  in  the  mean  time,  and  until  such  se- 
curity shall  have  been  perfected,  your  petitioner  was  not  to  in- 
terfere in  any  manner  in  the  affairs  and  concerns  of  the  said 
lunatic,  as  the  committee  of  his  said  estate,  or  otherwise ;  and  in 
default  of  such  security  being  perfected  within  the  time  afore- 
said, it  was  ordered,  that  it  be  referred  back  to  the  said  Mas- 
ter, to  approve  of  some  other  fit  and  proper  person  or  persons 
to  be  appointed  the  committees  of  the  estate  of  the  said  lunatic. 

(/)  InreDeLkk,  19th  NoYember,  18S8. 
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That  the  laid  lunatic  ii  poasessed  of,  or  entitled  to,  or  inter- 
eated  in  the  following  stocka,  namely,  &c.  [the  amomU  and  de^ 
scrtption]. 

That,  for  the  aafety  of  the  estate  of  the  said  lunatic,  your  petitioner 
preferred  his  petition  to  your  Lordship,  praying  that  your  Lordship 
would  be  pleased  to  order  the  said  sums  to  be  transferred  into  the 
name,  and  with  the  privity,  of  the  Accountant*General  of  the  Court 
of  Chancery,  in  trust  in  this  matter,  which  your  Lordship  haa 
been  pleased  to  direct ;  but  that,  owing  to  some  of  the  said  stocks 
being  now  closed,  the  same  cannot  be  transferred  by  the  time 
limited  in  your  Lordship's  order  for  completing  the  security ;  and 
the  amount  of  such  security  cannot  therefore  be  ascertained. 

Your  petitioner,  therefore,  humbly  prays,  that  your  Lordship 
will  be  pleased  to  extend  the  time  so  allowed  for  completing 
the  said  security  so  to  be  given  by  your  petitioner  as  afore- 
said, until  the  10th  day  of  August  next,  or  until  such  other 
time  as  your  Lordship  will  please  to  direct;  or  to  make  such 
other  order  herein  as  to  your  Lordship  shall  seem  meet. 
And  your  petitioner  will  ever  pray,  &c. 

Order  thereon. 

That  the  time  limited  by  the  order  made  in  this  matter,  bearing  date 
the  12th  day  of  May,  1832,  for  perfecting  the  security  thereby 
required  to  be  given  by  the  petitioner,  be  enlarged  to  the  10th  day 
of  August  now  next  ensuing. 


Petition  of  the   Committee  of  the  Estate  of  a  Lunatic,  for  the 

Appointment  of  a  Receiver, 

IN  the  matter  &e. 
To  the  Right  Honourable  &c. 

The  humble  petition  &c. 

Shewxth, 

[Statements — Reference  to  the  Master  to  approve  of  Committees 
— the  Report  of  the  Master  appointing  a  Committee,  and  of  what 
Estates  the  Lunatic  was  seised,  and  the  Grant  to  the  Committee.^ 

That  your  petitioner  resides  at ,  a  distance  of  many  miles 

from  any  part  of  the  said  estates  of  the  said  lunatic,  and  the  said 
estates  lying  in  three  different  counties,  he  had  been  under  the  ne- 
cessity of  employing  O.  W.,  of ,  as  his  solicitor,  in  collecting  the 

rents,  and  in  the  general  management  of  the  estates  of  the  said  luna- 
tic from  the  date  of  the  grant  of  the  committeeship  to  the  present 
time. 

That  yoiur  petitioner  has,  in  consequence  of  being  so  under  the 
necessity  of  employing  his  solicitor  to  collect  the  rents  and  manage 
the  estates  as  aforesaid,  incurred,  since  the  6th  day  of  May,  1828, 
considerable  costs,  charges,  and  expenses,  but  the  amount  of  which 
is  much  less  than  the  sakry  that  would  have  been  allowed  to  a  re« 
ceiver. 
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That,  should  your  Lordship  consider  that  the  costs,  charges,  and 
expenses  so  incurred  by  your  petitioner  as  aforesaid  cannot  be  al- 
lowed to  him  as  committee,  then  your  petitioner  submits,  that  your 
petitioner's  solicitor,  the  said  G,  W.,  is  a  fit  and  proper  person  to 
be  appointed  receiver  of  the  rents  of  the  said  lunatic's  estates,  he 
having,  under  the  authority  of  your  petitioner,  received  such  rents 
from  the  month  of  May,  1828,  to  the  present  time,  and  having 
otherwise  acted  in  the  general  management  of  the  said  estates. 

That  your  petitioner  hath  duly  passed  his  accounts  from  time  to 
time  as  such  committee,  but  that  no  allowance  hath  been  made  to 
your  petitioner  for  his  expenses  so  incurred  as  aforesaid. 

Your  petitioner,  therefore,  humbly  prays  your  Lordship,  that  it 
may  be  referred  to  the  said  Master,  to  tax  the  bill  of  costs, 
charges,  and  expenses  of  the  said  Gf«  W.^  against  your  peti- 
tioner, in  respect  of  tcollecting  the  rents,  and  otherwise  in  the 
general  management  of  the  estates  of  the  said  [lunatic\\  And 
that  the  amount  of  such  costs,  charges,  and  expensesi  when 
so  taxed,  may  be  allowed  to  your  petitioner  in  his  next  ac- 
count as  committee;  or  that  the  said  Q,  W.  may  be  appoint- 
ed receiver  of  the  said  lunatic's  estates,  with  the  usual  salary, 
from  the  time  your  petitioner  was  so  appointed  committee 
as  aforesaid ;  And  that  the  amount  of  such  salary,  when  as- 
certained by  the  Master,  may  be  allowed  to  your  pedtioner 
in  his  next  account. 

Order  thereon. 

That  it  be  referred  to  ,  the  Master  to  whom  this  matter 

stands  transferred,  to  inquire  and  certify  whether  it  is  necessary 
and  proper,  and  for  the  benefit  and  advantage  of  the  said  [kmatK] 
and  his  estates,  that  a  receiver  thereof  should  be  appointed;  and 
if  so,  then  the  said  Master  is  to  appoint  a  fit  and  proper  person 
to  be  such  receiver,  and  allow  him  a  reasonable  salary  for  his 
care  and  pains  in  the  management  of  the  said  [lunattc*e\  estate, 
such  receiver  first  giving  security  to  be  allowed  by  the  said  Mas- 
ter, and  taken  before  a  Master  Extraordinary  in  the  country  if 
there  shall  be  occasion,  duly  and  annually  to  account  for  what  he 
shall  so  receive,  and  pay  the  same  as  I  shall  direcL  And  I  do 
hereby  further  order,  tliat  the  tenants  of  the  said  [lunatic^s]  es- 
tates do  attorn  and  pay  their  rents  in  arrear,  and  growing  rents,  to 
such  receiver;  who  is  to  be  at  liberty  to  let  and  set  the  said  es- 
tates from  time  to  time  with  the  approbation  of  the  said  Master, 
as  there  may  be  occasion.  And  after  the  said  Master  shall 
have  made  his  report,  such  further  order  shall  be  made  as  shall 
be  just;  and  let  due  notice  of  attending  the  said  Master  be  given 
to  the  heir-at-law  of  the  said  lunatic,  and  to  such  other  person 
&c.,  [next  of  kin]  (k). 

(k)  In  re  Holmes,  26th  March,  1831. 
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Prayer  of  Petition  of  One  of  the  Commitees  of  Person^  to  confirm 
Master* s  Report  as  to  App<nntment  of  Receiver  and  Committee  of 
the  Lunatic's  Estate-^for  the  Transfer  of  Stock  into  the  Name  of 
the  Accountant' General — to  inquire  into  the  Circumstances  re-' 
specting  an  Annuity — to  publish  Advertisements  for  Creditors  of 
Lunatic  to  prove  their  Debts — to  inquire  who  is  aft  Person  to  ad* 
minister  the  Effects  of  Lunatic's  deceased  Daughter — and  whether 
it  is  proper  to  take  a  Lease  of  House  in  the  Lunatic's  Occupa- 
tion^ and  to  provide  Furniture — and  to  tax  the  Costs  of  the  Com' 
mission  of  Lunacy, 

Your  petitioner,  therefore,  humbly  prays  your  Lordship,  that  the 
said  Master's  report  of  the  28th  day  of  February,  1831,  as  to  the 
appointment  of  the  said  G.  W,  to  be  the  receiver  of  the  said  [hina" 
ticks']  estate  may  be  confirmed ;  and  also  that  the  said  Master's  said 
report  of  the  8th  day  of  June,  1831,  approving  your  petitioner  as 
a  proper  person  to  be  the  committee  of  the  estate  of  the  said 
[hmatic']^  may  also  be  confirmed ;  and  that  the  care  and  manage- 
ment of  the  estate  of  the  said  lunatic  may  be  granted  to  your  peti- 
tioner, but  without  prejudice  to  the  appointment  of  the  said  C?.  W. 
as  receiver  of  the  rents,  issues,  and  profits  thereof;  and  that  some 
proper  person  may  be  directed  to  transfer  and  pay  into  the  name 
of  the  Accountant-General  of  the  Court  of  Chancery,  in  trust  in 
this  matter,  the  several  Bank  and  other  annuities  hereinafter  men- 
tioned, and  the  dividends  or  other  payments  due  or  to  accrue  due 
thereon,  (that  is  to  say,)  [the  sums  of  stock  are  here  set.  forth"]. 
And  that  it  may  be  referred  to  the  said  Master  to  whom  this  matter 
stands  referred,  to  inquire  into  and  state  the  circumstances  under 
which  the  said  annuity  of  £ —  is  payable,  as  hereinbefore  is  men- 
tioned; and  whether,  since  the  said  13th  day  of  October,  1830,  any 
payment  hath  been  made  to  her  on  account  thereof,  and  by  whom. 
And  that  the  said  Master  may  also  be  directed  to  publish  advertise- 
ments in  the  London  Gazette,  or  such  other  papers  as  he  may  think 
fit,  for  the  creditors,  if  any,  of  the  said  lunatic,  to  come  and  substan- 
tiate their  claims  before  him;  and  that  the  usual  directions  for  that 
purpose  may  also  be  given.  And  that  it  may  also  be  referred  to 
the  said  Master,  to  approve  of  one  or  more  fit  and  proper  person 
or  persons,  to  whom  letters  of  administration  of  the  goods,  chat- 
tels, rights,  and  credits  of  the  said  ,  [the  daughter  of  the  luna* 
ttc],  may  be  granted  by  the  proper  Ecclesiastical  Court,  in  order 
that  the  same  may  be  collected  and  got  in.  And  that  it  may  also 
be  referred  to  the  said  Master,  to  inquire  and  certify  whether  it  will 
be  fit  and  proper  that  a  lease  should  be  taken  of  the  house  and  pre- 
mises now  occupied  by  the  said  [lunatic']  ^  on  the  terms  of  the  agree- 
ment hereinbefore  mentioned  or  referred  to,  or  on  any  and  what 
other  terms.  And  if  the  said  Master  shall  be  of  opinion  that  such 
lease  should  be  accepted,  then  that  he  may  be  airected,  regard 
being  had  to  the  situation  and  fortune  of  the  said  [lunatic],  to  in- 
quire and  certify  what  sura  or  sums  of  money  it  will  be  fit  and  pro- 
per to  allow,  in  respect  of  the  repairs  of  the  said  house  and  pre« 
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mises,  and  of  providing  suitable  and  necessary  furnitnrey  and  other 
articles  of  domestic  use,  requisite  for  the  establisfainent  of  the  said 
[/tina^ic].  And  that  it  may  also  be  referred  to  the  said  Master  to 
tax  the  costs,  charges,  and  expenses  of  all  parties,  incurred  on  suing 
out  and  prosecuting  the  said  commission,  or  in  any  way  incidental 
thereto,  or  to  the  proceedings  under  the  same ;  or,  that  your  Lord- 
ship will  be  pleased  to  make  such  further  or  other  order  as  to  your 
Lordship  shall  seem  just* 

And  your  petitioner  shall  ever  pray,  &c. 

Order  thereon. 

rhat  the  said  Master's  said  report  be  confirmed.  And  I  do  hereby 
further  order  that  the  care  and  management  of  the  estate  of  the 
said  [lunatic]  be  granted  to  the  said  petitioner  B.  B.  until  fur- 
ther order,  but  without  prejudice  to  the  appointment  of  the  said 
G.  W.  as  receiver  of  the  rents,  issues,  and  profits  thereof,  he,  the 
said  B,  B.,  first  giving  such  security  as  his  Majesty's  Attorney- 
General  shall  approve  of  for  answering  the  said  estate  (other  than 
and  except  the  estate  over  which  the  said  G.  W.  has  been  ap- 
pointed such  receiver  as  aforesaid)  once  in  every  year,  or  of- 
tener  if  thereunto  required,  before  &c.  [in  the  unuil  form^  wkk 
directions  for  Master  to  appoint  another  person  to  be  committee 
in  case  security  was  not  perfected  as  in  the  Order,  ante,  p. 
672].  And  I  do  think  fit,  and  hereby  further  order,  that  the 
Secretary,  or  Deputy  Secretary,  or  Accountant- General,  or  De- 
puty Accountant- General  for  the  time  being  of  the  Goveinor 
and  Company  of  the  Bank  of  England  do  forthwith  transfer  into 
the  name  and  with  the  privity  of  the  Accountant- General  of  the 
Court  of  Chancery,  in  trust  in  this  matter,  £ — ,  Bank  3l,  per 
cent.  Annuities,  standing  in  the  books  of  that  fund  at  the  said 
Bank  in  the  name  of  the  said  [lunatic'],  by  her  description  of 
also  £ —  Bank  Long  Annuities  standing  in  the  books  of 


that  fund  at  the  said  Bank  in  the  name  of  Uie  said  [lunadc], 

as  the  survivor  in  a  joint  account  with ,  of ,  and  also 

[another  sum  of  stock] ;  and  the  said  Accountant-General  is  to 
declare  the  trust  thereof  respectively,  subject  to  further  order. 
And  I  do  hereby  further  order,  that  the  said  Secretary  or  De- 
puty Secretary,  or  Accountant-General,  or  Deputy  Accountant- 
General  for  the  time  being,  of  the  Governor  and  Company  of 
the  said  Bank,  do  forthwith  transfer  into  the  name  and  with  the 
privity  of  the  said  Accountant-General  of  the  Court  of  Chancery, 
m  trust  in  this  matter,  to  an  account  to  be  intitled  **  The  Account 
of  [the  lunatic],  the  Executrix  o?[testator],  deceased,  subject  to 

the  payment  of  an  annuity  of  30/.  to ,  for  her  life.'*  20002. 

Bank  SL  per  cent,  annuities  standing  in  the  books  of  that  fund  at 
the  said  Bank  in  the  name  of  the  said  [testcUor],  by  his  descrip- 
tion of ,  and  the  said  Accountant  General  is  to  declare 

the  trust  thereof  accordingly,  subject  to  furtlier  order.  And  I 
do  think  fit,  and  hereby  further  order,  that  the  said  Secretary, 
or  Deputy  Secretary,  or  Accountant-General,  or  Deputy  Ac- 
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cooDtant  General,  or  one  of  the  cashiers  for  the  time  being  of  the 
said  Governor  and  Company  of  the  said  Bank,  do  receive  the  di- 
vidends (if  any)  now  due  and  to  accrue  due  on  the  said  2000^ 
Bank  3/.  per  cent.  Annuities  previous  to  the  transfer  thereof  as 
aforesaid,  and  pay  the  same  into  the  said  Bank  in  the  name  and 
with  the  privity  of  the  said  Accountant-General  of  the  Court  of 
Chancery,  on  the  credit  of  this  matter,  the  account  aforesaid; 
and  the  said  Accountant  General  is  to  declare  the  trust  thereof 
accordingly,  subject  to  further  order.     And  I  do  think  fit,  and 
hereby  further  order,  that  the  said  Secretary,  or  Accountant*Ge« 
neral,  or  Deputy  Accountant-General,  or  one  of  the  cashiers  for 
the  time  being  of  the  said  Governor  and  Company  of  the  said 
Bank,  do  receive  the  dividends  (if  any)  now  due  and  to  accrue 
due  on  the  said  [other  eumi  of  ttoclc]  previous  to  the  transfers 
thereof  respectively,  as  hereinbefore  directed,  and  pay  the  same 
into  the  said  Bank  in  the  name  and  with  the  privity  of  the  said 
Accountant-General  of  the  Court  of  Chancery,  on  the  credit  of 
this  matter;  and  he  is  to  declare  the  trust  thereof  accordingly, 
subject  to  further  order.    And  I  do  think  fit,  and  hereby  further 
order,  that  it  be  referred  to  the  said  Master  to  inquire  into  and 
state  the  circumstances  under  which  the  said  annuity  of  30/.  is 
payable  to  the  said ;  and  whether  any  and  what  pay- 
ments have  been  made  to  her  on  account  thereof  subsequent  to 
the  Idth  day  of  October,  1830,  and  by  whom.     And  I  do  here- 
by further  order,  that  it  be  idso  referred  to  the  said  Master  to 
take  an  account  of  the  debts  due  and  owing  by  the  said  [lwfiatic\ 
and  to  certify  to  whom  and  out  of  what  fund  such  debts  (if  any) 
ought  to  be  paid ;  and  for  the  better  taking  the  said  account  the 
said  Master  is  to  cause  advertisements  to  be  inserted  in  the  Lon- 
don Gazette,  and  such  other  public  papers  as  be  may  think  fit,  for 
the  creditors  of  the  said  lunatic  to  come  in  before  him  and  prove 
their  debts  by  a  time  to  be  limited  in  the  latter  of  the  said  adver- 
tisements for  that  purpose ;  and  in  default  thereof  they  are  to  be 
excluded  the  benefit  of  this  my  order.     And  I  do  think  fit,  and 
hereby  further  order,  that  it  be  also  referred  to  the  said  Master 
to  approve  of  one  or  more  fit  and  proper  person  or  persons  to 
whom  letters  of  administration  of  the  goods  and  chattels,  rights 

and  credits,   of  the   said  ,  deceased,  the  daughter  of  the 

said  lunatic,  may  be  granted  by  the  proper  Ecclesiastical  Court, 
in  order  that  the  same  may  be  collected,  got  in,  and  received.  And 
I  do  hereby  further  order,  that  the  said  Master  do  also  inquire 
and  certify  whether  it  will  be  fit  and  proper  that  a  lease  should 
be  taken  of  the  house  and  premises  now  in  the  occupation  of  the 
said  [/unatic],  upon  the  terms  and  conditions  of  the  agreement 
mentioned  or  referred  to  in  the  said  petition,  or  upon  any  and 
what  other  terms  and  conditions.  And  if  the  said  Master  shall 
be  of  opinion  that  a  lease  of  the  said  house  and  premises  should 
be  taken  or  accepted,  then  he  is  to  inquire  and  certify  whether 
(regard  being  had  to  the  circumstances  and  estate  of  the  said  lu- 
natic), it  is  fit  and  proper  that  any  and  what  sum  or  sums  of 
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money  should  be  expended  in  repairing  the  said  house  and  pre- 
mises, and  in  providing  suitable  and  necessary  furniture  and  other 
articles  of  domestic  use,  requisite  for  the  establishment  of  the  said 
Ihmatic],  And  I  do  think  fit,  and  hereby  further  order,  that  it 
be  also  referred  to  the  said  Master,  to  tax  all  proper  parties  their 
reasonable  and  proper  costs,  charges,  and  expenses,  incurred  in 
and  about  the  suing  out  and  prosecuting  the  commission  of  lu- 
nacy in  this  matter,  or  in  any  way  incidental  thereto,  or  to  the 
proceedings  under  the  same;  and  the  said  Master  w  to  be  at 
liberty  to  make  a  separate  report,  or  separate  reports,  of  any  or 
either  of  the  inquiries  hereinbefore  directed,  and  to  state  any  spe- 
cial circumstances  relating  thereto  he  may  think  fit;  and,  after 
the  said  Master  shall  have  made  his  report  or  reports,  such  fur- 
ther order  shall  be  made  as  shall  be  just.  And  let  due  notice  of 
attending  the  said  Master  be  given  to  such  person,  &c,  [entitled  to 
distributive  shares^  ^c.^ ;  and  let  this  order  be  drawn  up  and  en- 
tered by  the  Registrar  of  the  Court  of  Chancery  (/). 


Petition  of  the  Heir-at-Law^  and  tole  Next  of  Kin  of  the  LtmatiCf 
that  a  Committee  of  the  Estate  may  be  appointed,  without  a  /2e- 
ference  to  the  Master^for  Payment  of  a  Sum  of  Money  into  the 
Name  of  the  Accountant^General — and  for  Taxation  of  the  Costs 
of  the  Commission  of  Lunacy,  and  of  the  subsequent  proceedings, 

IN  the  matter  &c. 
To  the  Right  Honourable  &c. 
The  humble  petition  &c. 
Sheweth, 

[Statements — The  order  for  a  commission  of  lunacy,  and  the  in' 
quisition  thereupon  taken — The  Master^s  report,  approving  of  A,  A. 
as  committee  of  the  estate,  and  B.  B.,  the  petitioner,  as  committee  of 
the  person  of  the  lunatic"]* 

That  A.  A^  has  now  in  his  hands,  as  committee  of  the  estate  of 
the  said  lunatic,  a  further  sum  of  £700,  which  he  is  desirous  of  pay- 
ing into  the  hands  of  the  Accountant-Genend  of  the  High  Court  of 
Chancery. 

That  the  said  A,  A.  resides  at  a  distance  of  upwards  of  170  miles 
from  the  estate  of  the  said  lunatic,  and  cannot,  therefore,  without 
great  personal  inconvenience  and  considerable  expense,  attend  to 
the  proper  management  thereof,  and  is  desirous  and  willing,  at  the 
request  of  your  petitioner,  of  resigning  the  committeeship  of  the 
estate  of  the  said  lunatic. 

That  your  petitioner,  B,  B,,  resides  at  a  distance  of  M  mOes,  or 
thereabouts,  from  the  estate  of  the  said  lunatic,  and  is  desirous  of 
being  appointed  committee  of  the  estate  of  the  said  lunatic,  in  the 
room  of  the  said  A.  A. 

(I)  In  re  Treacher,  16th  Junei  1831. 
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That  the  property  of  the  lunatic  is  of  small  amount,  and  not  well 
able  to  bear  the  expense  of  a  reference  to  the  Master,  to  approve  of 
a  proper  person  to  be  committee  of  the  estate  of  the  said  lunatic,  in 
the  room  of  the  said  A.  A. 

That  the  expenses  of  suing  out  the  said  commission,  and  the  pro- 
ceedings consequent  thereon,  and  the  costs  of  your  petitioner  and 
of  the  said  A.  A.f  as  such  committee  as  aforesaid,  have  not  yet  been 
taxed  or  paid. 

Your  petitioner,  therefore,  humbly  prays  your  Lordship,  that 
the  said  A.  A.  may  be  at  liberty  to  pay  into  the  name  of  the 
Accountant- General  of  the  High  Court  of  Chancery,  the 
said  sum  of  £700,  and  that  your  Lordship  will  be  pleased 
to  appoint  your  petitioner,  B,  B.,  the  committee  of  the  estate 
of  the  said  lunatic  in  the  room  of  the  said  A.  A.^  your  peti- 
tioner entering  into  the  usual  security  for  the  due  and  pro- 
per management  thereof;  and  that  it  may  be  referred  to  the 
Master  to  tax  the  costs,  charges,  and  expenses,  of  your  peti- 
tioner, B,  B.f  in  suing  out  the  said  commission,  and  taking 
the  proceedings  consequent  thereon  or  relating  thereto  re- 
spectively ;  and  likewise  the  costs  of  your  petitioner,  and  of 
the  said  A,  A,^  incurred  as  such  committees  as  aforesaid,  and 
otherwise  on  account  or  in  respect  of  the  said  lunatic  and  his 
estate ;  and  that  your  petitioner,  B,  B.,  may  be  at  liberty  to 
pay  the  said  costs,  charges,  and  expenses,  when  so  taxed, 
out  of  the  first  monies  which  may  come  to  his  hands  as  com- 
mittee of  tlie  estate  of  the  said  lunatic;  and  that  your  peti- 
tioner may  have  such  other  and  further  relief  in  the  premises 
as  to  your  Lordship  shall  seem  meet,  and  the  circumstances 
of  the  case  appear  to  require. 

And  your  petitioner  will  ever  pray,  &c. 

Order  thereon. 

That  the  said  A.  A.  do  forthwith  pay  the  sum  of  £700,  (now  in  his 
hands  belonging  to  the  said  lunatic),  into  the  Bank  of  England,  in 
the  name  and  with  the  privity  of  the  Accountant-General  of  the 
Court  of  Chancery,  in  trust  in  this  matter,  and  he  is  to  declare 
the  trust  thereof  accordingly,  subject  to  further  order.  And  I  do 
hereby  further  order,  that  the  said  A.  A.  he  at  liberty  to  withdraw 
firom  the  committeeship  of  the  estate  of  the  said  lunatic.  And  I 
do  hereby  further  order,  having  regard  to  the  lunatic's  estate,  and 
the  circumstances  stated  in  the  said  petition,  that  the  care  and 
management  of  the  estate  of  the  said  lunatic  be  granted  to  the 
petitioner,  B,  B.,  he  first  giving  such  security  as  bis  Majesty's 
Attorney-General  shall  approve  of,  for  answering  the  said  estate, 
and  accounting  for  the  rents,  profits,  and  produce  thereof,  once  in 

every  year,  or  oftener  if  thereunto  required,  before Esqr., 

the  Master  to  whom  this  matter  stands  referred,  such  security 
to  be  perfected  on  or  before  the  15th  day  of  November  next  en- 
suing ;  and  in  the  mean  time,  and  until  such  security  shall  have 
been  so  perfected,  the  said  petitioner  is  not  to  interfere  in  any 
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manner  in  the  affiiira  and  concerns  of  the  said  lunatic,  as  commit- 
tee of  his  estate  or  otherwise ;  and  in  de&iilt  of  such  sectirity  being 
perfected  within  the  time  aforesaid,  then  I  do  hereby  further  or- 
der, that  it  be  referred  back  to  the  said  Master  to  approve  of  tome 
other  fit  and  proper  person  or  persons  to  be  appointed  committee 
or  committees  of  the  estate  of  the  said  lunatic,  in  the  stead  of  the 
said  B,  B. ;  and,  after  the  said  Master  in  that  case  shall  have 
made  his  report,  such  further  order  shall  be  made  as  shall  be  just 
And  I  do  hereby  further  order,  that  it  be  also  referred  to  the  said 
Master  to  tax  the  petitioner,  and  the  said  A.  A.^  their  reasonable 
and  proper  costs,  charges,  and  expenses,  incurred  in  and  about 
the  suing  out  and  prosecuting  the  commission  of  lunacy  in  this 
matter,  and  of  the  proceedings  had  subsequently  thereto,  and  of 
this  application  and  the  proceedings  consequent  thereon ;  and  after 
the  said  Master  shall  have  made  his  report,  such  further  order 
shall  be  made  as  shall  be  just.  And  let,  &c.  [noltce  to  next  of 
kin  of  lunatic]  (m). 


Petition  of  the  Wife  of  a  Lunatic,  for  an  increased  Sum  to  be  aUomed 
for  the  Maintenance  of  the  Lunatic's  Family  (n), 

IN  the  matter,  &c. 
To  the  Right  Honourable  &c. 

The  humble  petition  of  C  A,f  the  wife  of  the  said  lunatic. 

Sheweth, 

[^Statements — The  reference  to  the  Master  as  to  maintenance  and 
the  amount  of  the  fortune  of  the  lunatic,  and  the  Master*s  report 
thereon — And  that,  since  the  date  of  the  report,  certain  additions  that* 
in  mentioned  had  been  made  to  the  personal  estate  of  the  lunatic"]. 

That,  since  the  date  of  the  said  Master's  report,  your  petitioner 
has  been  put  to  very  heavy  expenses  in  maintaining  and  finishing 
the  education  of  her  two  younger  daughters,  both  of  whom  are  now 
grown  up,  and  that  circumstances  have  changed  in  regard  to  tbe 
state  of  the  said  lunatic's  family,  so  that  the  present  allowance  is  not 
adequate  to  their  comfortable  maintenance  and  support. 

Your  petitioner,  therefore,  humbly  prays  your  Lordship,  that 
it  may  be  referred  to ^  the  Master  to  whom  thb  mat- 
ter stands  transferred,  to  inquire  and  state  to  your  Lord- 
ship, whether  any  and  what  addition  should  be  made  to  the 
500/.  per  annum  already  allowed  to  your  petitioner  for  the 
maintenance  and  support  of  the  said  lunatic's  family,  regard 
being  had  to  the  increase  of  the  property  of  the  said  lunatic 
since  that  period,  and  to  the  present  state  and  situation  of 
his  family. 
And  your  petitioner  will  ever  pray,  &c.  (o). 

(n)  In  re  Rayhould,  18th  August,  1830.  (n)  See  anU,  p.  154. 

(o)  An  order  was  made  according  to  the  prayer  of  the  petitioD. 
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Petition  of  the  Heir  at  Law  and  next  o^  Kin  of  a  Lwnaiieffor  an 
Increase  in  the  Sums  allowed  for  keeptng  up  the  LumUie^s  Estalh' 
tishment,  and  for  his  Maintenance. 

IN  the  matter  o^  A.A.^n  lunatic. 
To  the  Right  Honourable,  &c. 

The  humble  petition  of  ^.  A,^  the  only  brother,  and  one  of  the 
next  of  kin  of  the  said  lunatic,  and  also  his  heir-at-law,  and 
H.  A.,  and  Charlotte  his  wife,  the  only  sister  and  the  other 
next  of  kin  of  the  said  lunatic. 

Sheweth, 

IThe  preliminary  proceedings  were  here  set  forth^  including  the 
former  order  for  maintenance^  ^c] 

That  your  petitioners  are  sole  next  of  kin  of  the  said  lunatic,  and 
will  be  entitled  to  the  whole  of  his  personal  estate  and  savings,  in 
case  he  shall  not  become  of  sound  mind.  And  that  your  petitioner, 
N.  A,t  on  the  death  and  failure  of  issue  of  his  brother,  wUl  become 
entitled  to  all  the  estates  now  possessed  by  the  lunatic*  in  the  same 
manner  as  the  said  lunatic  is  now  entitled  thereto. 

That  your  petitioner,  N.  A.,  was  married  on  the  26th  day  of  Feb- 
ruary, 1827,  and  had  a  son  born  on  the  10th  day  of  January  last. 

That  your  petitioner,  N.  A,,  has  been  subjected  to  much  heavier 
expenses  in  the  care  and  maintenance  of  the  house  at  H,^  and  in  the 
care  of  the  furniture  and  other  valuable  property  therein,  than  were 
contemplated  at  the  date  of  the  said  order  of  the  17th  day  of  Au- 
gust, 1 822,  particularly  in  the  number  of  menial  servants  neces- 
sary to  keep  so  large  a  house  in  a  proper  state;  in  fuel,  owing  to  the 
extent  and  dampness  of  the  house ;  in  maintaining  the  gardens  and 
pleasure  grounds ;  in  the  increase  of  poor  rates  and  other  parochial 
taxes;  and  in  the  continuance  of  servants  who  had  been  in  the  fami- 
ly many  years,  who  could  not  with  propriety  be  discharged,  though 
their  services  were  not  efficient;  and  that  the  general  expenses  of 
supporting  the  house  have  considerably  exceeded  the  calculations  of 
your  petitioner. 

That  your  petitioner  H,A.^  and  his  wife,  have  also  been  subject- 
ed to  heavier  expenses  in  providing  what  appeared  requisite  for  the 
comfort  and  happiness  of  the  lunatic,  than  were  contemplated  at  the 
date  of  the  said  order  of  the  17th  of  August,  1822,  in  providing  a 
commodious  house  for  him  in  a  retired  healthy  situation,  with  ex- 
tensive gardens  and  pleasure  grounds  attached  thereto ;  in  medical 
attendance;  in  giving  high  wages  to  confidential  servants;  in  the 
keeping  of  a  carriage  and  horses  for  the  use  of  the  lunatic ;  in  pro- 
curing what  might  tend  to  his  amusement,  and  generally  in  his  es- 
tablishment, the  lunatic  being  capable  of  many  enjoyments  and 
comforts,  and  his  mind  being  irritable  and  very  much  disturbed  if 
bis  present  mode  of  living  do  not  in  some  degree  accord  with  what 
he  was  accustomed  to  prior  to  his  affliction,  and  when  residing  with 
his  deceased  brother  in  the  family  house  at  H. 
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That  the  private  fortunes  of  your  petitioners  are  small,  and  such 
as  do  not  permit  them,  unaided,  to  live  in  the  manner  in  which  they 
have  been  brought  up,  and  as  according  to  their  situation  in  society 
they  are  entitled  to  do. 

Your  petitioners,  therefore,  humbly  pray  your  Lordship,  that  it 
may  be  referred  to  the  Master  to  whom  this  matter  stands 
transferred,  to  inquire  and  certify  whether  it  would  be  fit 
and  proper,  having  regard  to  the  comfort  of  the  said  lunatic, 
and  the  circumstances  of  your  petitioners,  that  the  allowance 
of  £  per  annum,  now  made  to  the  said  N,  A.,  out  of 

the  income  of  the  said  estate  of  the  said  lunatic,  for  the 
purpose  of  keeping  up  the  family  residence,  should  be  in- 
creased, and  the  allowance  of  £  now  made  to  the  said 
H.  A.  and  his  wife,  out  of  the  same  income,  for  the  charge 
and  care  of  the  said  lunatic,  and  maintaining  his  establish- 
ment, should  also  be  increased ;  and  that,  upon  the  Master's 
report  being  made,  such  order  may  be  made  in  regard  to 
an  increased  allowance  to  your  petitioners  as  may  be  just 
and  proper. 
And  your  petitioners  will  ever  pray,  &c. 

Order  thereon. 

That  it  be  referred  to  the  Master  to  inquire  and  certify  whether 
it  will  be  6t  and  proper,  having  regard  to  the  comfort  of  the  said 
lunaUc,  and  to  his  circumstances  and  estate,  and  to  the  circum- 
stances of  the  petitioners,  that  the  allowance  of  £ per  an' 

num^  already  mjEide  to  the  petitioner,  N.  A,,  out  of  the  income  of 
the  said  lunatic's  estates,  for  the  purpose  of  keeping  up  the  family 
residence  at  /T.,  should  be  increased  to  any  and  what  amount, 
and  from  what  period  the  same  should  commence;  and  also  hav- 
ing a  like  regard  to  die  said  lunatic's  comfort  and  circumstances, 
that  the  said  Master  do  inquire  and  certify  whether  the  allow- 
ance of  £ already  made  to  the  petitioner,  H,  A,^  and  C. 

his  wife,  the  committees  of  the  person  of  the  said  lunatic,  for  their 
charge  and  care  of  the  said  lunatic,  and  maintaining  his  establish- 
ment, should  also  be  increased  to  any  and  what  amount,  and  from 
what  time  the  same  should  commence.  And  after  the  said  Master 
shall  have  made  his  report,  such  further  order  shall  be  made  as 
shall  be  just.  And  let  due  notice  of  attending  the  said  Master  be 
given  to  the  committee  of  the  estate  of  the  said  lunatic. 


Petition  to  confirm  the  Master*  s  Report,  made  in  pursuance  of  the  last 
Order,  which  stated  the  preliminary  Proceedings  and  his  Report. 

Your  petitioners,  therefore,  humbly  pray  your  Lordship,  that  the 
said  Master's  said  report  may  be  absolutely  confirmed,  and  that  the 
receiver  of  the  rents  and  profits  of  the  estates  of  the  said  lunatic 
may  be  ordered  to  pay  to  your  petitioner,  N.  A,^  out  of  the  said 
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rents  and  profits,  the  sum  of  £ —  per  annumf  from  the  28th  day  of 
February  last,  and  for  the  time  to  come,  in  lieu  of  the  said  sum  of 
£ — per  anrntm^  for  the  purposes  of  residing  in  and  keeping  up  the 
family  mansion-house  of  the  said  lunatic,  at  H,f  in  the  county  ofL.f 
by  equal  quarterly  payments.  And  that  the  said  receiver  may  like- 
wise be  ordered  to  pay  to  your  petitioner,  H.  A.^  and  C  his  wife, 
out  of  the  said  rents  and  profits,  the  sum  of  £ —  per  annum^  from 
the  said  28th  day  of  February  last,  and  for  the  time  to  come,  in  lieu 
of  the  said  sum  o££^per  annum^  for  the  maintenance  of  the  said 
lunatic,  by  equal  quarterly  payments;  and  that  what  the  said  receiver 
shall  so  pay  as  aforesaid  may  be  allowed  to  him  in  passing  his  ac- 
counts before  the  said  Master.  And  that  it  may  be  referred  to  the 
said  Master  to  tax  the  costs,  charges,  and  expenses  of  your  peti- 
tioners, and  the  committee  of  the  estate  of  the  said  lunatic,  of  and 
relating  to  the  application  for  the  said  order  of  the  drd  day  of  April 
last,  and  consequent  thereon,  and  of  this  application,  and  incident 
thereto;  and  that  what  the  said  Master  shall  certify  to  be  due  for 
such  costs,  may  be  paid  to  the  solicitors  for  the  respective  parties, 
by  sale  of  a  competent  part  of  the  Bank  8L  per  cent.  Annuities,  stand- 
ing to  the  credit  of  this  matter;  and  that  the  dividends  on  the  residue 
of  the  said  Bank  Annuities,  may  be  from  time  to  time  laid  out  in 
the  purchase  of  like  Bank  Annuities;  and  that  the  dividends  to  arise 
on  the  residue  of  the  said  £ —  Bank  3L  per  cent»  Annuities,  stand* 
ing  to  the  credit  of  this  matter,  **  The  timber  account,"  after  the  sale 
aforesaid,  directed  by  the  said  order  of  the  Ist  of  August  instant, 
may  in  like  manner  be  laid  out  to  the  credit  of  that  account;  or  that 
your  Lordship  will  be  pleased  to  make  such  further  or  other  order 
as  to  your  Lordship  may  seem  meet. 

Order  thereon. 

That  the  Master's  said  report  be  confirmed.  Further  order — That 
the  receiver  of  the  rents  and  profits  of  the  estates  of  the  said  lunatic 
do  pay  to  the  petitioner  N,  A.^  out  of  the  rents  and  profits  of  the 
said  lunatic's  estates,  the  sum  of  £ — per  annum^Yiy  equal  quarterly 
payments,  to  commence  fromthe28tn  day  of  February  last,  and  for 
the  time  to  come  until  further  order,  in  lieu  of  the  sum  of  £ — 
per  annum  heretofore  allowed  to  him,  for  the  purpose  of  residing 
in,  and  keeping  up,  the  family  mansion-house  of  the  said  lunatic, 
at  H.^  in  the  county  of  Z.,  mentioned  in  the  said  report.  Further 
order— That  the  said  receiver  do  pay  to  the  petitioner,  H.A*^  and 
C  his  wife,  also  named  in  the  said  report,  out  of  the  said  rents 
and  profits,  the  sum  of  £ —  per  annum^  by  equal  quarterly  pay- 
ments, from  the  28th  day  of  February  last  past,  and  for  the  time 
to  come,  until  further  order,  in  lieu  of  the  sum  of  £ — per  annum^ 
for  the  maintenance  and  support  of  the  said  lunatic  and  his  es- 
tablishment ;  and  the  said  receiver  is  to  be  allowed  the  said  sums 
of  £ —  and  £ — ,  [the  increased  allowance']  per  annum,  in  passing 
his  accotmts  from  time  to  time  before  ■,  Esq.,  the  Master  to 
whom  this  matter  stands  transferred.    Further  order — That  it  be 
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referred  to  tbe  said  Master  to  tax  tbe  petitioner  and  ikm  tmsf 
mittee  of  the  taid  lunatic's  estate  their  reasonable  and  firoper 
costs,  charges,  and  expenses  incurred  in  and  about  the  order 
made  in  this  matter,  bearing  date  the  3rd  day  of  April,  1888y 
and  consequent  thereon,  and  of  this  application  and  ineidrat 
thereto ;  that  tbe  Accountant-General  of  the  Court  of  Chaaoery 
do  sell  so  much  of  the  £ — ,  Bank  8/.  per  cenL  Annuities,  standing 
in  his  name  in  trust  in  this  matter,  as  will  be  sufficient  to  laiss 
what  the  said  Master  shall  certify  to  be  due  for  such  respeetivr 
costs,  charges,  and  expenses;  and  one  of  the  cashiers  of  theBai^ 
of  England  is  to  have  notice  to  attend  the  said  sale,  and  receive 
the  money  to  arise  thereby;  who,  upon  receipt  thereof,  is  to  pay 
the  same  into  the  Bank,  in  the  name  and  with  the  privity  of  tbe 
said  Accountant-General,  in  trust  in  this  matter;  and  the  said 
Accountant-General  is  to  declare  the  trust  thereof  accordingly. 
Andfurher  order — That  the  money  to  arise  by  the  said  sale  be 
paid  by  the  said  Accountant-General  in  manner  following,  (that 
is  to  say),  what  the  said  Master  shall  certify  to  be  doe  for  tbe 
costs,  charges,  and  expenses  of  the  petitioners,  to  Mr..  Q^  P.,  their 
solicitor,  and  the  costs,  charges,  and  expenses  of  the  sai^  com* 
mittee  of  the  said  lunatic's  estate  to  Mr.  G.  fF»,  hia  solicitor. 
IFurther  order  as  to  dividends  of  stocky  and  JbrAceaimUmt'Gene' 
ral  to  draw,  4^c.,  and  notice  to  be  given  to  the  committee  of  estate, 
and  to  persons  entitied  to  distribtUive  shares,  in  the  usual  wetjf  (p). 


PetUioi\  that  Stock  and  Money  belonging  to  a  Lunatic  may  he  trans- 
ferred, and  paid  into  the  Name  of  the  Accountant-General  of  the 
Court  of  Chancery. 

IN  the  matter  of ,  a  person  of  unsound  mind. 

To  the  Right  Honourable  &c. 

The  humble  petition  of ,  [Residuary  legatees  named  in  a 

will], 

Sheweth, 

IStatements — The  Commission  of  Lunacy  and  the  Inquisition — 
The  reference  to  theMcuterto  appoint  Committees — The  master* sRe^ 
port,  and  the  confirmation  of  it — And  a  WUl  under  which  the  Lunatic 
was  entitled  to  a  share  of  the  residue  of  personal  estate.'i 

That  the  said ,  as  such  executors  and  trustees  of  the  wiU  of 

the  said  [testator'],  are  desirous  for  their  indemnity,  and  your  peti- 
tioners, as  well  lor  tbe  security  of  the  estate  of  the  said  [lu- 
natic], as  to  lessen  tbe  security  to  Bd  given  by  the  said  as 

such  committee  of  the  estate  of  the  said  IhmaUc],  are  also  deairous, 
that  tbe  said  sum  of  £— *»  SL  per  cent.  Redueed  Bank  AwMiitica,  and 


(p)  In  r«  StarMk,  ISth  Augiut,  1S29,  mnlSpp.  U5^ 
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the  Mid  sum  of£ ,  Bank  Stock,  should  respectively  be  transferred 

by  the  said  lexecutors^  into  the  name  of  the  Accountant*  General  of 
dbe  Court  of  Chancery,  in  trust  in  this  matter;  and  that  the  several 

sums  of£ and  £-- — ,  making  together  the  sum  of  £ ,  should 

be  paid  by  them  into  the  Bank,  in  the  name  of  the  said  Accountant- 
General,  in  trust  in  this  matter. 

That  your  petitioners  are  satisfied  that  the  several  sums  above- 
mentioned  are  the  correct  and  proper  sums  to  which  the  said  [/ana- 

tic^  is  entitled  under  the  will  of ,  all  your  petitioners  (except 

your  petitioner ,  to  whom  the  sum  of  £- was  by  the  said  will 

given),  having  had  similar  sums  transferred  to  and  for  the  benefit 
of  your  same  petitioners. 

Your  petitioners,  tlierefore,  humbly  pray  your  Lordship,  that 
the  said  [e^ectUors^  may  be  directed  forthwith  to  transfer 
into  the  name  of  the  Accountant-General  of  the  Court  of 

Chancery,  in  trust  in  this  matter,  the  said  sum  of  £ ,  3/. 

per  cent.  Reduced  Annuities,  and  the  said  sum  of  £ ,  Bank 

Stock;  and  that  the  said  [executor s'\  may  also  be  directed  to 
pay  into  the  Bank,  in  the  name  of  the  said  Accountant- Ge- 
neral, in  trust  in  this  matter,  the  sum  of  £ ,  cash  in  their 

hands  belonging  to  the  said  llunatic'].  And  that  it  may  be 
referred  to  the  Master  to  tax  your  petitioners  and  the  said 
[committee']  their  costs,  charges,  and  expenses,  incident 
and  relating  to  this  application,  and  consequent  thereon,  and 
to  include  the  same  in  the  costs  directed  to  be  taxed  under  the 

before  stated  order  of ;  and,  that  he  may  also  tax  the 

costs,  charges,  and  expenses  of  the  said  [executors^  of  this 
upplication,  and  of  the  transfers  and  payment  hereby  pray- 
ed to  be  made;  and  that  such  last* mentioned  costs,  when 
taxed,  be  paid  out  of  the  cash  which  shall  be  then  standing 
in  the  name  of  the  said  Accountant-General,  in  trust  in  this 

matter,  to ,  the  solicitor  for  the  said  [executors] ;  or, 

that  your  Lordship  will  be  pleased  to  make  such  further  or 
other  order  in  the  premises,  as  to  your  Lordship  shall  seem 
meet. 

And  your  petitioners  will  ever  pray,  &c. 

Order  thereon. 

That  the  said  [executors  and  trustees]  do  forthwith  transfer  into  the 
name  and  with  the  privity  of  the  Accountant-General  of  the  Court 
of  Chancery,  in  trust  in  this  matter,  £ ,  Bank  Si,  per  cent.  Re- 
duced Annuities,  and  £ ,  Bank  Stock,  respectively  standing  in 

their  names,  in  the  books  of  those  funds,  at  the  Bank  of  England,  to 
which  the  said  [lunatic]  is  entitled,  as  mentioned  in  the  said  peti- 
tion; and  the  Accountant-General  is  to  declare  the  trust  thereof  ac- 
cordingly, subject  to  further  order.  And  I  do  think  fit,  and  hereby 
further  order,  that  the  said  [exectUors]  do  forthwith  pay  into  the 
aaid  Bank,  in  the  name  and  with  the  privity  of  the  said  Account- 
ant-General, in  trust  in  this  matter,  the  sum  of  £ cash,  remain- 
ing in  their  hands,  belonging  to  the  said  [lunatic],  as  in*  the  said 

YY 
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petition  also  mentioned;  and  the  said  Accountant-General  is  to  de- 
clare the  trust  thereof  accordingly.   And  I  do  think  fit,  and  hereby 

further  order,  that  it  be  referred  to ,  Esq.,  the  Master  to  whom 

this  matter  stands  referred,  to  tax  the  reasonable  and  proper  costs, 
charges,  and  expenses  of  the  said  petitioners,  and  of  the  said  [comimI« 
tee']t  incurred  in  and  about  this  application,  and  incident  thereto  and 
consequent  thereon;  and,  that  he  do  include  the  same  in  the  costs, 
charges,  and  expenses,  directed  to  be  taxed  by  the  order  noade  in 
this  matter,  bearing  date  the  9th  day  of  May,  1831.  And  I  do 
hereby  further  order,  that  the  said  Master  do  also  tax  the  reason- 
able and  proper  costs,  charges,  and  expenser*  of  the  said  [execih 
tors]  incurred  in  and  about  this  application,  and  consequent  there- 
on. And  I  do  hereby  further  order,  that  the  amount  which  the 
said  Master  shall  certify  to  be  due  for  such  last-mentioned  costs, 
charges,  and  expenses,  when  taxed,  be  paid  by  the  said  Account- 
ant-General  out  of  any  cash  which  may  be  remaining  on  the  cre- 
dit of  this  matter  at  the  date  of  the  said  Master's  certificate  of 
such  respective  costs,  charges,  and  expenses,  to ,  the  solici- 
tor of  the  said  [exectUors'];  and  let  due  notice  &c.  [to  next  of  km]. 
And  for  the  purposes  aforesaid,  the  said  Accountant-General  is 
to  draw  on  the  Bank  according  to  the  form  prescribed  by  the  Act 
of  Parliament,  made  for  the  relief  of  the  suitors  of  the  Court  of 
Chancery,  and  the  general  rules  and  orders  of  the  said  Court  in 
that  case  made  and  provided ;  and  let  this  order  be  drawn  up  and 
entered  by  the  Registrar  of  the  said  Court  (g). 


Petition  of  the  Committee  of  the  Estate  of  a  Lunatic^  for  a  Reference 
to  the  Master,  to  mqaire  as  to  the  Application  of  certain  Sums  of 
Money  by  the  Committees  of  the  Person. 

IN  the  matter  &c. 
To  the  Right  Honourable  &c. 

The  humble  petition  &c. 
Sheweth, 

That  A,  and  J9.,  two  of  the  younger  children  of  the  said  lunatic, 
have  been  duly  appointed  committees  of  the  person  of  the  said  lu- 
natic, and  your  petitioner  committee  of  "his  estates. 

[The  order  of  reference  as  to  maintenance^  the  Master* s  report 
and  orders,  and  other  circumstances,  shewing  thai  sums  had  been  ad- 
vanced for  maintenance  and  other  purposes,  were  stated.] 

That  in  or  about  the  month  of  June  or  July,  1828,  or  sometime 
within  or  about  twelve  months  from  the  time  the  said  A.  and  B* 
were  appointed  such  committees  of  the  person  of  the  said  lunatic  as 
aforesaid,  the  said  A,  at  one  time,  and  in  one  sum,  received  and  re- 
tained (out  of  the  said  sum  allowed  for  the  annual  maintenance  and 
support  of  the  said  lunatic  as  aforesaid),  for  her,  the  said  A.*9,  own 
exclusive  and  private  use,  a  sum  of  500L,  or  thereabouts;  and  that 
the  said  A,  has  also,  from  time  to  time  (out  of  the  said  sum  so  al- 
lowed for  tlie  maintenance  and  support  of  the  said  lunatic),  received 

(q)  In  re  Sherard,  9th  June,  1831. 
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I  and  retained  for  her  own  exclumve  and  prtrale  use,  several  other 

!  sums  of  50/.  each,  and  upwards. 

Your  petitioner,  therefore,  humbly  prays  your  Lordship,  that  it 

may  be  referred  to ,  the  Master  to  whom  this  matter 

stands  referred,  to  inquire  and  report  to  this  honourable 
Court,  at  what  periods,  and  in  what  manner  and  amounts, 
the  said  sum  of  500/.,  so  allowed  as  an  outfit,  has  been  ex- 
pended ;  and,  whether  the  same  has  been  applied  in  accord  - 
ance  with,  and  for  the  purposes  specified  in  the  said  proposal 
and  statement  of  the  said  [committees  of  the  person],  fbr  which 
the  same  was  allowed  as  aforesaid,  or  how  otherwise. 

And  whether  any  and  which  of  the  said  charges  and  items,  de- 
livered in  by  me  said  [commitiees  of  the  person]  in  support  of 
their  said  statement  or  particitlar  of  such  expeoditore,  ought 
to  be  allowed  as  coming  out  of  the  said  sum  of  500/.  allowed 
as  an  outfit  lor  the  purposes  aforesaid;  and^  whether  all,  or 
any,  and  which  of  sush  charges  and  items,  ought  npt  to  be 
considered  as  forming  part  of  the  curreni  annual  expenses^ 
for  which  thd  said  sum  of  £-^ was  allowed  for  the  mainte- 
nance and  support  of  the  said  lunatic,  as  a&resaid.  And  that 
it  may  also  be  referred  to  the  said  Master  to  inquire  and  re- 
port to  this  honourable  Court,  whether  the  said  [committees 
of  the  pcrsofi]f  or  one  and  which  of  them,  have  qk  ba»  not  re- 
ceived and  retained,  at  some  and  what  period  or  periods,  for 
his,  her,  or  their  own  private  and  exclusive  use,  the  said  sums 

of£ and  £ — — i  or  haw  much  or  what  part  theieofi  or  any 

other  and  what  sums,  out  of  the  sums  so  allowed  for  the  main- 
tenance and  support  of  the  said  lunatic;  and  thai  the  costs^ 
charges,  sod  expenses  of  your  petitioner  in  this  petition,  and 
incident  thereto  and  lo  the  said  inquiry,  may  be  taxed  by  the 
said  Master ;  and  that  the  same,  when  so  taxed,  may  be  retained 
by  your  petitioner  out  of  the  said  lunatic's  estate;  or,  that 
your  Lordship  will  be  pleaded  to  make  such  further  or  other 
order  in  the  premisesi  as  to  your  Lordship  shall  seem  meet^ 
And  your  petitioner  shall  ever  pray^  &c.  (r). 


Petition  of  the  Committees  for  confirming  the  Master*s  Report, 
stating  his  Opinion,  that  a  Bill  filed  against  the  Lunatic  for  com- 
pelling  the  Renewal  of  a  Lease  shouH  he  resisted* 

IN  the  matter  &c.,  a  lunatic. 
To  the  Right  Honourable  &c. 

The  humble  petition  of  &c.,  the  committees  of  the  estate  of  the 
above-named  lunatic. 

Sheweth, 

That  by  an  order  made  in  this  matter  on  the  petiiipn  of  your 

(r)  The  aabstanoe  of  the  order  made  on  the  hutpeddoo,  is  stated  anie,  p.  144. 
In  re  JodreU,  13th  Aug.  1829. 
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petitioners,  benringdate  die  9rd  day  of  April,  1828,  it  was  (amongst 
other  things),  &c. 

IRecital  of  reference  to  the  Master,  to  inqmre  what  proceedings 
should  be  taken  for  obtaining  possession  of  property  comprised  vn  a 
lease,  and  for  resisting  a  suit  which  had  been  instiMedfor  compelUng 
a  renewaLl 

That,  in  pursuance  of  the  said  orderi  the  said  Master  made  his 
report,  &c. 

IThere  was  a  statement  of  the  lease,  of  a  bill  jUed  for  compelling 
a  renewal  of  it,  and  a  state  of  facts,  shewing  upon  what  grounds  it 
was  resisted  by  the  committees^  and  the  Master* s  opimon  that  it  ought 
so  to  beJ] 

Your  petitioners,  therefore,  humbly  pray  your  Lordship,  that 
the  Master's  said  report,  dated  &:c.,  may  be  confirmed;  and 
that  your  petitioners,  as  the  committees  of  the  estate  of  the 
said  lunatic,  may  be  permitted  to  resist  the  claim  of  the  said 
[plaintiff "]  for  a  renewal  of  the  said  lease,  as  stated  in  the 
said  report ;  and  that  your'petitioners  may  be  permitted  to 
file  their  answer  to  the  said  bill  of  the  said  Ipkuntiff^,  and 
to  defend  the  said  suit,  in  order  that  the  opinion  of  the  Court 
may  be  taken  upon  the  rights  and  obligations  of  all  parties 
interested  in  the  matters,  stated  and  set  forth  in  the  said  bill 
of  complaint  of  the  said  [plaintiff};  and  that  it  may  referred 
to  the  said  Master  to  tax  your  petitioners,  and  the  next  of 
kin  of  the  said  lunatic,  their  costs,  charges,  and  expenses  not 
already  taxed  and  allowed  in  this  matter,  and  of  the  proceed- 
ings in  resisting  the  claim  of  the  said  [plaintiff'},  and  of  this 
application,  and  consequent  thereon ;  and  that  what  the  said 
Master  shall  certify  to  be  the  amount  thereof  respectively, 
may  be  raised  by  the  Accountant-^General  of  the  Court  of 

Chancery,  by  a  sale  of  a  sufficient  part  of  the  £ ,  31,  per 

cent.  Consolidated  Annuities,  standing  in  his  name»  on  the 
credit  of  this  matter,  and  paid  to  the  solicitors  of  the  respec- 
tive parties;  or  that  your  Lordship  will  be  pleased  to  make 
such  further  or  other  order  in  the  premises,  as  to  your  Lord- 
ship shall  seem  meet. 

And  your  petitioners  will  ever  pray,  &c.  (s). 


Prayer  of  Petition  of  Committee  for  Reference  to  inquire  as  to  the 
Expediency  of  instituting  Proceedings  m  Equity. 

IN  the  matter  &c. 
To  the  Right  Honourable  &c. 

The  humble  petition  &c« 

Sheweth, 

ThtLt,-^Statement  of  the  facts,  shewing  how  the  claim  aroee,'] 

(i)  Ad  order  wai  made  according  to  the  prayer  of  the  petidoo.     In  rr  Hmrrit, 
SOth  March,  1832. 
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Yourpetitioner,  therefore, humbly  pra3r8  your  Lordship,  that  it 
may  be  referred  to  the  Master  to  whom  this  matter  stands 
referred,  to  inquire  and  certify,  whether  it  will  be  fit  and  pro- 
per, and  for  the  benefit  of  the  said  lunatic  and  his  estate,  that 
any  and  what  proceedings  should  be  instituted  to  ascertain  the 
rights  of  the  said  lunatic,  and  of  all  other  the  parties  interested 
in  the  premises ;  and  that  it  may  be  ordered  at  whose  expense 
such  proceedings,  if  any,  shall  be  carried  on,  and  out  of  what 
fund  the  costs  to  be  occasioned  thereby  shall  be  paid;  or 
&c.  (<). 


Petition  of  the  Committees  of  the  Estate  of  the  Lunatic^  and  of  the 
Committees  of  the  Person,  for  a  Reference  to  the  Master  to  tn^utre, 
if  for  the  Benefit  of  Lunations  Estate  that  Terms  of  Compromise 
should  he  accepted, 

IN  the  matter  &c. 

To  the  Right  Honourable  &c. 

-    The  humble  petition  &c. 
Sbeweth, 

That  [statements  of  the  inqiusition  under  a  commission  of  lunacy^ 
and  the  circumstances  respecting  a  debt  due  to  the  lunatic*  s  estate  J] 

That  your  petitioners  have  caused  inquiries  to  be  made  as  to  the 
circumstances  of  the  said  [dehtor"],  for  the  purpose  of  ascertaining 
if  any  sum  of  money  could  be  obtained  from  him,  in  addition  to  the 

sum  offered  by ;  but  it  turns  out  that  the  said  [debtor']  is  not, 

and  has  not  for  several  years  been  in  a  situation  to  contribute  any 
thing  for  that  purpose;  and  that,  in  the  year  1829,  he  became  in- 
solvent, and  then  compounded  with  such  of  his  creditors  as  would 
accept  composition,  and  still  continues  in  an  insolvent  state,  having 

lost  a  situation  which  he  had  held  in  the  house  of  Messrs. ,  and 

being  now  supported,  together  with  other  members  of  his  family, 
almost  entirely  by  the  charity  of  his  friends. 

That  the  said have  received  some  sums  of  money  on  account 

of  the  said  lunatic's  property  in . 

That  your  petitioners  are  of  opinion,  that  the  same,  together  with 

any  sums  of  money  which  may  be  recovered  from  the  said ,  by 

way  of  compromise  or  otherwise,  would  be  employed  most  for  the 
bene6t  of  the  said  lunatic,  if  the  same  were  invested  in  the  purchase 
of  Government  life  annuities. 

Your  petitioners,  therefore,  most  humbly  pray  your  Lordship, 

that  it  may  be  referred  to ,  Esq.,  the  Master  to  whom 

this  matter  stands  transferred,  to  inquire  and  state  to  the 
Court,  whether  it  will  be  fit  and  proper  and  for  the  benefit 
of  the  said  lunatic's  estate,  that  the  terms  of  compromise 
mentioned  and  contained  in  the  said  agreement  of  the  5th  of 
March,  1831,  should  be  accepted  in  full  satisfaction  of  all 

(I)  Order  made  according  to  the  prayer  of  the  petition. 
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dainiB  and  demands  a^nsi  the  dnAldBbtOTandtwreiy  m  bond'] 
in  respect  of  the  said  bond  to  your  petitioners,  and  of  the 

dealings  of  the  said ,  in  relation  to  the  affairs  of  the  said 

lunatic;  and  that  the  said  Master  roav  inquire  into  the  cir- 
cumstances of  the  said  \dehtOf\  ana  whether,  if  the  said 
compromise  be  accepted,  the  said  {debtor  and  surety]  ought 
to  be  released  firoro  all  claims  on  them  respectivdy  in  relation 
to  the  aflQiirs  of  the  said  lunatic's  estate,  and  the  said  bond 
to  be  cancelled. 

And  your  petitioners  wDl  ever  pray,  &c. 

Order  thereon. 

That  it  be  referred  to ^  Esq.,  the  Master  to  whom  this  matter 

stands  transferred,  to  inquire  and  certify  whether  it  will  be  fit  and 
proper,  and  for  the  benefit  of  the  said  lunatic's  estate,  that  the 
terms  of  compromise  mentioned  and  contained  in  the  agreement 
of  the  5th  day  of  March,  1891,  stated  in  the  said  petition,  should 
be  accepted  in  full  satisfaction  of  all  claims  and  demands  of  the 
said  lunatic,  or  of  the  petitioners,  as  the  committees  of  his  estate, 
in  respect  of  the  bond  entered  into  by  [the  debtor  and  rarety],  with 
the  said  committees,  as  mentioned  in  the  said  petition,  and  of  the 
dealings  of  the  said  — • — ^  in  relation  to  the  afl&irs  of  the  said  la* 
natic.  And  I  do  hereby  further  order,  that  the  aaid  Master  do 
inquire  into  the  circumstances  of  the  said  [debtor\  and  certify 
whether  he  and  the  said  [iurety']  ought  to  be  released  from  aU 
'daims  on  them  respectively,  in  relation  to  the  afl&irs  of  the  aaid 
lunatic,  and  the  aforesaid  bond  cancelled;  and  after  the  said  Mas- 
ter shall  have  made  his  report,  euch  further  order  shall  be  made 
as  shall  be  just.  And  let  due  notice,  &c.  [persome  entitled  to 
tributhe  skiares]  («)• 


Petition  of  Committees  that  a  Transcript  of  an  Inquisition  of  L\ 
cy  may  be  transmitted  to  the  Chancery  in  Irelandy  in  pursuance  of 
the  Statute  of  II  Geo.  4  ^  1  fViU.  4,  c.  65,  s.  41  (v). 

IN  the  matter  of ,  a  lunatic 

To  the  Right  Honourable  &c. 

The  humble  petition  &:c.,  the  joint  committees  of  the  estate  af 
the  said  lunatic 

Shbweth, 

{Statements — of  the  inquisition  of  lunacy  taken  in  England^  emd 
the  appointment  of  comnUttees.'] 

That  the  said  lunatic  hath,  by  the  decease  of  his  father ,  be- 
come entitled  in  possession  to  estates  in  the  coanties  of  Wicklow  and 
Dublin,  in  the  kingdom  of  Ireland,  referred  to  in  the  said  Master's 
report  of  &c. :  And  it  is  therefore  necessary  that  a  committee  or 

(tt)  In  re  Campbellt  0th  July,  1831.     See  anU,  pp.  203, 204. 

(«)  See  anUt  p.  515. 
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committees  should  be  appointed  by  the  said  Lord  Chancellor  of  Ire- 
land for  the  care  and  management  of  the  said  estates. 

Your  petitioners,  therefore,  humbly  pray,  that  your  Lordship 
will  be  pleased  to  order  the  proper  officer  for  that  purpose 
at  the  Petty  Bag  Office  to  transmit  a  transcript  of  the  re- 
cord of  the  said  inquisition,  taken  on  the  —  day  of  -^— , 
(under  which  the  said  [^lunatic]  was  found  a  lunatic),  to  the 
Chancery  in  Ireland,  to  be  thereupon  entered  of  record,  and 
be  as  of  record  there  in  the  manner  and  for  the  purposes 
mentioned  in  an  act  of  Parliament  made  and  passed  in  the 
first  year  of  the  reign  of  his  present  Majesty,  intituled  Jn 
€u:t,  &c.  {^Tithf  ante^  p.  502.] 
And  your  petitioners,  &c.  (w). 


Petttion  of  the  Committee  of  the  Estate  of  a  Lunatic  to  refer  Matter 
to  Master  for  Scandal  and  Impertinence, 

IN  the  matter,  &c. 
To  the  Right  Honourable  &c. 

The  humble  petition  &c. 

SUSW£TH, 

That  W.  B,,  by  means  of  7.  C,  his  attorney,  on  the  19th  day  of 
January,  1850,  presented  his  petition  to  your  Lordship  in  this  mat- 
ter, thereby  praying  (amongst  other  things)  that  your  petitioner,  as 
the  committee  of  the  estate  of  the  said  [ktnatic']^  might  pay  the  said 

W,  B.  the  sum  of  £ ^  and  that  certain  costs  therein  mentioned 

might  be  taxed  and  paid  to  J,  C  as  solicitor  of  the  said  W»  B.  out 
of  the  said  lunatic's  estates. 

That  the  said  J.  C,  as  the  solicitor  of  the  said  W.  B*,  did,  on  the 
20th  March  instant,  make  and  file  an  affidavit  in  support  of  the 
said  petition. 

That  the  said  affidavit  is,  as  your  petitioner  is  advised  and  be- 
lieves, impertinent,  and,  in  many  parts  thereof,  scandalous  as  well  as 
impertinent. 

Your  petitioner,  therefore,  humbly  prays  your  Lordship,  that 

it  may  be  referred  to ,  Esq.,  one  of  the  Masters  of  the 

High  Court  of  Chancery,  to  whom  this  matter  is  referred,  to 
look  into  the  said  affidavit,  and  to  certify  whether  the  same 
be  altogether  or  in  any  and  what  particulars  impertinent,  and 
in  any  and  what  particulars  scandalous  and  impertinent;  or 
that  your  Lordship  will  be  pleased  to  make  such  order  there- 
in as  may  be  just. 

And  your  petitioner  shall  ever  pray,  &c.  (x). 

(w)  Sec  ante,  pp.  21,  22.  the  prayer  of  the  petition.    In  re  Franks 

(jt)  An  order  was  made  according  to     24th  March,  1831.  See  ante^  p.  423. 
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Petition  of  the  Committee  of  the  Estate  for  a  Reference  io  the  Afai" 
ter  to  inquire  as  to  the  Proprieti^of  advancing  a  Sum  of  Money  &e- 
longing  to  a  Lunatic  on  Mortgage  of  real  E states  (jf). 

IN  Ui«  loatter  of ^  Esq**  %  lunatic. 

To  the  Right  Honourable  &c. 

l*he  humble  petition  of  — >  Esq.,  the  committee  of  the  estate 
of  the  above-named  [lunatic']. 

Sheweth, 

That  there  is  now  standing  in  the  name  of  the  Accountant-Ge- 
neral of  the  High  Court  of  Chancery,  to  the  credit  of  this  matter, 
the  several  sums  of  stock  and  cash  following,  (that  is  to  say),  in 
Bank  SL  per  cent.  Consolidated  Annuities  d^—- — ,  &d  &c* 

That  the  lunatic  is  possessed  of  other  personal  estate  to  a  oon- 
siderable  amount,  and  entitled  to  several  freehold  estates  in  ihfi 
counties  of and  — . 

That  [mortgagor']  has  applied  to  and  requested  your  peti- 
tioner to  lend  .him  the  sum  of  £ out  of  the  personid  estate  of 

the  said  [lunatic]  on  a  mortgage  of  certain  freehold  estates,  situate 

in  several  parishes  in  the  county  of ,  of  the  clear  annual  value 

of  £ at  the  least,  whereof  the  said  [mortgagor]  is  seised  in  fee 

simple,  free  from  incumbrances,  and  has  proposed  to  pay  to  your 
petitioner  41.  per  cent,  per  annum  for  the  same,  so  long  as  the  said 

sum  of  £ shall  remain  on  such  security  as  aforesaid,  and  provided 

the  general  rate  of  interest  shall  be  considered  as  4/.  per  cent.  And 
in  case  the  general  rate  of  legal  interest  shall  be  increased  to,  and 
considered  as  more  than  4/.  per  cent.,  then  and  in  such  case  the 
said  [mortgagor]  proposed  to  pay  to  your  petitioner  interest  for 

the  said  sum  of  £ according  to  such  increased  rate.     And  the 

said  Imortgagor]  has  also  proposed,  in  addition  to  discharging  the 
usual  costs  of  your  petitioner  as  mortgagee,  agreeably  to  the  ac- 
customed practice  in  such  cases,  to  pay  the  sum  of  150/.  on  ac- 
count of  and  towards  the  costs  of  your  petitioner  of  this  applica- 
tion and  consequent  thereon  in  relation  to  the  aforesaid  mortgage. 

That  £ and  £ were,  on  the  28th  day  of  February,  1823, 

laid  out  by  the  then  Accountant-General  of  the  Court  of  Chancery, 
pursuant  to  orders  made  in  this  matter  for  that  purpose,  in  the  pur- 
chase of  £ Bank  31.  per  cent.  Annuities,  and  such  sum  forms  part 

of  the  said  sum  of  £ like  Annuities,  now  standing  to  the  credit  of 

this  matter  as  hereinbefore  is  mentioned. 

That  Bank  31.  per  cent.  Annuities  were,  at  the  time  of  such  pur- 
chase, at  73il.,  and  are  now  at  B5U, 

That  the  sum  of  £ Bank  3l,  per  cent*  Annuities,  part  of  the 

said  sum  of  £ like  Annuities,  would,  if  now  sold  and  converted 

into  cash,  and  calculating  the  price  of  tlie  funds  at  S5iL,  produce 
the  sum  of  £ cash,  being  the  sum  of  £ more  than  the  said 

{tf)  See  anlet  P-  199—201. 
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ftom  of  £ ,  which  was  originally  invested  in  the  purchase  of  the 

said  £^ Bank  9L  per  cent.  Annuities. 

That  the  said  sum  of  £ Bank  3L  percent.  Annuities  now  yields 

the  annual  income  of  S,  106/.,  and  if  the  same  were  converted  into 
cash,  and  such  cash  placed  out  at  interest  at  4L  per  cent.f  the  annual 
income  thereof  Would  be  full  2,400/.,  being  an  annual  increase  of 
294/.  beyond  the  present  income. 

That  your  petitioner  is  of  opinion  that  it  is  beneficial  to  the  luna- 
tic and  his  estate,  that  the  said  sum  of  £ should  be  advanced  on 

mortgage  in  manner  aforesaid,  provided  the  title  to  the  estates 
proposed  to  be  mortgaged  is  perfect,  and  the  estates  themselves  a 
sufficient  security  for  the  sum  proposed  to  be  advanced  upon  them. 

That  the  two  sons  of  the  lunatic  approve  of  the  proposal  of  the 
said  [mortgagor'],  subject  to  an  investigation  as  to  the  goodness 
of  the  title,  and  the  sufficiency  of  the  security. 

That  it  has  been  represented  to  your  petitioner,  who  has  con-> 
fidence  in  the  representation,  that  the  interest  on  the  said  [/oan] 
will  be  regularly  and  punctually  paid. 

Your  petitioner,  therefore,  most  humbly  prays  your  Lordship, 

that  it  may  be  referred  to ,  Esq.,  the  Master  to  whom 

this  matter  stands  referred,  to  inquire  and  certify  whether 
it  will  be  fit  and  proper,  and  for  the  benefit  of  the  lunatic 
and  his  estate,  that  the  sum  of  [/oan],  or  any  other  and 
what  sum  should  be  advanced  out  of  the  personal  estate  of 
the  lunatic  to  the  [mortgagor'],  upon  mortgage  of  certain  es- 
tates belonging  to  the  said  [mortgagor],  situate  in  the  county 

of ,  or  of  any  other  and  what  estates  in  any  other  and 

what  county,  and  at  what  rate  of  interest,  and  upon  what 
other  terms;  and  that  in  making  the  said  inquiry,  the  said 
Master  may  have  regard  to  the  titles  and  value  of  the  said 
estates,  and  may  certify  to  your  Lordship  whether  good 
titles  can  be  made  thereto.     And  in  case  the  said  Master 

shall  be  of  opinion  that  the  said  sum  of  £ [loan]  should 

be  advanced  on  mortgage  as  aforesaid,  then  your  petitioner 
most  humbly  prays  your  Lordship,  that  the  said  Master  may 
state  out  of  what  fund  belonging  to  the  lunatic  the  said  sum 

of  £ [/oon]  should  be  raised ;  and  that  the  said  Master 

may  approve  and  settle  the  proper  securities  from  the  said 
[mortgagor]  to  your  petitioners,  for  securing  the  repayment 
thereof  with  interest;  or  that  your  Lordship  will  be  pleased 
to  make  such  further  or  other  order,  as  to  your  Lordship  may 
seem  meet. 

And  your  petitioner  will  ever  pray,  &c. 

Order  thereon, 

[  Upon  hearing  Counsel  for  the  petitioner  and  the  lunatic*s  next  of 
inn,  who  consented,]  That  it  be  referred  to  the  Master  to  whom 
this  matter  stands  referred,  to  inquire  and  certify  whether  it  will 
be  fit  and  properand  for  the  benefit  of  the  said  lunatic  and  bis'es- 
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tate,  that  £ Iproposed  feaii],  in  one  or  more  sum  or  sums  or 

any  other  and  what  sum  or  sums  of  money ,  should  be  advanced 
out  of  the  personal  estate  of  the  said  lunatic  to  {martg€igor\^  upon 
a  mortgage  or  mortgages  of  certain  estates  belonging  to  the  said 

imortgagor],  situate  in  the  county  of ,  or  of  any  other  and 

what  estates  belonging  to  the  said  [mori£agcr']Hn  any  other  and 
what  county,  and  if  so,  at  what  rate  of  mterest,  and  upon  what 
other  terms  and  conditions;  and  in  making  the  said  inquiry,  the 
said  Master  is  to  have  due  regard  to  the  titles  and  value  of  the 
said  estates,  which  he  is  to  inquire  into  and  certify.  And  I  do 
hereby  further  order,  that  in  case  the  said  Master  shall  be  of  opin- 
ion tlutt  the  said  lloan],  in  one  or  more  sum  or  sums  or  any  other 
sum  or  sums  of  money  as  aforesaid,  should  be  advanced  on  mort- 
gage to  the  said  [mortgagor]  as  aforesaid,  then  he  is  to  inquire 
and  certify  out  of  what  fund  or  funds  belonging  to  the  said  lu- 
natic the  said  sum  [loan]^  or  any  other  sum  or  sums  as  afore- 
said, should  be  raised.  And  I  do  hereby  further  order,  that  die 
said  Master  be  at  liberty  to  state  any  special  circumstances  rela- 
tive to  the  aforesaid  inquiries  he  may  think  fit;  and  after  the  said 
Master  shall  have  made  his  report,  such  further  order  shall  be 
made  as  shall  be  just.  [Notice  to  next  of  kin']  (2). 


Petition  of  the  Committee  for  Confirmation  of  the  Master's  Report 
a$  to  the  Loan^  in  pursuance  of  the  last  stated  Order. 

IN  the  matter  of ,  Esq.,  a  lunatic. 

To  the  Right  Honourable  &c. 

The  humble  petition  &c. 

Shsweth, 

That,  by  an  order  made  in  this  matter,  upon  the  petition  of  your 
petitioner,  and  bearing  date  the  6th  day  of  June,  1832,  your  Lord- 
ship was  pleased  to  order  that  it  should  be  referred  &c.  [the  last 
order  is  stated,] 

That  the  said  Master,  in  pursuance  of  the  said  order,  made  his 
report,  bearing  date  the  12th  day  of  July,  1832;  and  thereby  cer- 
tified, that  he  had  been  attended  by  the  solicitor  for  the  petitioner 

and  for 9  being  the  only  four  children  of  the  said  lunatic,  and 

the  only  persons  who  would  be  entitled  to  distributive  shares  of  the 
lunatic*s  estate  in  case  he  was  then  dead  intestate,  and  had  proceed- 
ed on  the  said  reference ;  for  which  purpose  proposals  had  been  laid 
before  him,  on  behalf  of  the  said  petitioner,  whereby  &c,  [,Ajfida-' 
vits  of  land  surveyors  as  to  the  value  of  the  property  proposed 
as  a  security  mere  stated;  and  the  Master  reported  that  a  good 
title  could  be  made  to  such  estates,  and  in  favour  of  the  proposed 
tqan,] 

Your  petitioner,  therefore,  most  humbly  prays  your  lordship, 
that  the  said  Master's  said  report  may  be  absolutely  con- 

(«)  In  re  Craven,  6th  June»  1832. 
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firmed,  and  that  it  may  be  referred  back  to  the  said  Master 
to  settle  and  approve  of  proper  mortgages,  assignments,  and 
other  assurances  or  securities,  for  securing  to  your  petitioner, 
as  committee  of  the  estate  of  the  said  Ihmatic]^  the  repay- 
ment of  die  said  several  sums  of  £ and  £ [the  loan]^ 

with  interest  thereon  respectively,  at  51.  per  cent,  per  afumm, 
reducible  to  41.  per  ceni.  per  annum^  on  punctual  payment. 
And  that  your  Lordship  will  be  pleased  to  order  the  Ac- 
countant-General  of  the  Court  of  Chancery  to  sell  so  much 

of  the  £ Bank  SL  per  cent.  Annuities,  now  standing  in 

his  name  in  trust  in  this  matter,  as  will  be  sufficient  to  raise 
the  sum  of  £  [loan} ;  and  upon  the  due  execution  of 
the  said  mortgages,  assignments,  and  other  assurances  and 
securities  by  all  proper  parties,  such  execution  to  be  cer- 
tified by  the  said  Master,  your  petitioner  most  humbly  prays, 
that  your  Lordship  will  be  pleased  to  order  the  said  Ac- 

countant-General  to  pay  the  said  several  sums  of  £ and 

£ ,  [the  lo€m]t  to  the  [mortgagor'}.  And  that  your  Lord- 
ship will  be  pleased  to  order,  that,  in  lieu  of  die  present 
arrangement  for  payment  of  the  annual  allowance  for  the 
maintenance  of  the  said  lunatic  and  his  family,  [direct 
turn  as  to  payment  of  maintenance,  ^c]  And  that  your 
Lordship  will  be  pleased  to  refer  it  to  the  said  Master  to  as- 
certain and  settle  the  costs,  charges,  and  expenses  of  your 
petitioner,  and  of  the  heir-at-law  and  next  of  kin  of  the  said 
lunatic,  in  and  about  the  loan  to  the  said  [mortgagor},  and 
the  proceedings  in  the  said  report  mentioned  and  prepara- 
tory thereto,  and  of  this  application  and  consequent  thereon, 
and  in  reference  thereto,  and  that  the  said  Master  may  cer- 
tify what  proportion  of  the  said  costs,  charges,  and  ex- 
penses, ought  to  be  borne  by  the  said  [mortgagor}  as 
mortgagor;  and  that  your  pedtioner  may  be  at  liberty  to  pay 
the  remainder  of  such  costs,  charges,  and  expenses,  after  de- 
ducting the  sum  of  150/.,  being  the  sum  agreed  to  be  paid 
by  the  said  [mortgagor},  on  account  of  the  application  to 
your  Lordship,  and  the  proceedings  consequent  thereon, 
over  and  above  the  mortgagor's  usud  costs,  to the  soli- 
citor of  your  petitioner,  and  be  allowed  the  amount  in  his  next 
account;  or,  that  your  Lordship  will  be  pleased  to  make 
such  further  or  other  order  in  the  premises  as  to  your  Lord- 
ship may  seem  meet. 

And  your  petiuoner  will  ever  pray,  &c. 

An  order  was  made  upon  the  last  petition,  upon  hearing  Counsel 
for  the  petidoner  and  the  next  of  kin  of  the  lunadc,  to  confirm 
the  Master's  report,  to  refer  it  to  the  Master  to  setde  and  ap- 
prove the  proper  securities  for  securing  to  the  committee  of  the 
estate  the  repayment  of  the  [loan},  with  interest  thereon,  at  and 
after  the  rate  of  51.  per  cent,  per  annum;  but  so  long  as  the  gene- 
ral rate  of  interest  payable  upon  money  advanced  upon  mort- 
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gage»  should  continue  to  be  less  than  5/.  per  ceni.  per  aimiraty 
the  committee  was  to  be  at  liberty  to  receive  such  rate  of  inter- 
est as  should  be  payable  for  the  time  being  on  money  secured 
on  mortgage,  provided  such  interest  so  to  be  received  should 
not  be  at  any  time  less  than  4/.  per  cent,  per  annum,  and  should 
be  punctually  paid  by  half-yearly  instalments.  On  the  execution 
of  the  securities  for  the  loan,  which  was  to  be  certified  by  the 
Master,  the  Accountant-General  was  ordered  to  sell  sufficient 
stock  for  raising  the  loan ;  and  directions  were  given  as  to  the  fu- 
ture payment  of  maintenance-money,  and  the  taxation  of  the  costs 
of  the  mcMTtgage,  as  prayed  by  the  petition  (a). 


PETITIONS  AS  TO  PASSING  THE  ACCOUNTS  OF 

C0MMITTEES(6). 

Petition  of  Committees  to  pass  Accounts  for  one  Year. 

IN  tlie  matter  of  ^.  A,^  a  lunatic 

To  tlie  Right  Honourable  &c. 

The  humble  petition  of  B,  B,  and  C  C,  committees  of  the 
estate  of  the  said  lunatic. 

Sheweth, 

That  a  commission  having  issued  to  inquire  of  the  lunacy  of  the 
said  A,A,f  he  was,  by  inquisition  duly  taken  thereon^  the  24th  daj[ 
of  March,  18S5,  found  to  be  a  lunatic. 

That,  in  pursuance  of  your  Lordship^s  order,  made  in  this  matter 
for  that  purpose,  a  grant  of  the  custody  of  the  said  lunatic's  estate 
was  made  to  your  petitioners  on  the  Iftih  day  of  August,  1825. 

That  your  petitioners,  as  committees  of  the  said  lunatic's 
have  received  igid.paid  divers  sums  of  money  on  account  of  the 
lunatic,  from  the  said  12th  day  of  August,  1825,  to  the  12tb  day  of 
August,  1826,  and  they  are  desirous  to  pass  their  accounla 
thereof(c). 

Your  petitioners,  therefore,  humbly  pray  your  Lordship,  diat  k 
may  be  referred  to  — — ,  the  Master  to  whom  this  matter 
stands  refeiTed,  to  take  and  pass  your  petitioners'  accounts  of 
receipts  and  payments,  in  respect  of  the  said  lunatic's  estate, 
from  the  said  12th  day  of  August,  1825,  to  the  12th  day  of 
August,  1826,  and  therein  to  make  unto  your  petitioners  all 
just  allowances,  and  particularly  an  allowance  for  their  costs, 
and  for  the  costs  of  the  next  of  kin,  of  passing  the  said  ac- 
counts. 

And  your  petitioners  shall  ever  pray,&€. 

(a)  In  re  Craven,  13t1i  Jaly,  1832.  (6)  See  ante,  p.  628. 

(c)  See  ante,  Chap.  V.  s.  9,  and  p.  628. 
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Order  thereon. 

Be  it  tO|  and  let  due  notice  of  attending  the  said  Master  be  given 
.  to  such  person  or  persons  as  would  be  entitled  to  a  distributive 

share  or  distributive  shares  of  the  said  lunatic's  estate^  in  case  he 

were  now  dead  intestate. 


Petition  of  Committees  to  pasafitrtker  Accounts. 

That  your  petitioners  have,  in  pursuance  of  certain  orders  made 
by  your  Lordship,  duly  passed  their  accounts  as  such  committees 
as  aforesaidy  before  the  Master,  to  whom  this  matter  now  stands  re- 
ferr^y  from  the  time  of  their  appointment  up  to 


That  your  petitioners  are  desirous  of  passing  the  accounts  of  their 
receipts  and  payments  of  the  said  lunatic's  estate,  from  Michaelmas 
,  to  Michaelmas • 

The  prayer  qf  the  petition,  and  the  order  made  ihereon^ 
the  same  as  the  last. 


Petiti4m  of  Committees  for  Payment  into  Courtof  the  Balance  found 

due  on  passing  their  Accounts, 

IN  the  matter  &c. 

To  the  Right  Honourable  &c. 

The  humble  petition  of ,  and ,  joint  comroitteeis  of 

the  person  and  estate  of  the  said  lunatic. 

Shxweth, 

« 

That  your  petitioners  have,  in  pursuanee  of  an  order  made  by 

your  Lordship,  on  the     day  of-——,  duly  pas«pd  before , 

the  Master  to  whom  this  matter  stands  referred,  "^their  fifUi  ac« 
oomit  of  receipts  and  payments,  for  and  on  account  of  the  said 

hmatic's  estate,  from  Michaelmas to  Michaelmas ,  and  the 

said  Master  has  made  his  report,  bearing  date  the  i27th  day  of  No- 
vember last,  whereby  he  hath  certified  that  there  now  remains  due 
from  your  petitioners»  on  the  baUnce  of  their  said  account,  the  sum 
of  £-• — ,  which  your  petitioners  are  desirous  of  paying  into  the 
Bank  in  trust  in  this  matter. 

Your  petitioners,  therefore,  humbly  pray  your  Lordship,  that 
they  may  be  at  liberty  to  pay  into  the  Bank,  in  the  name  and 
with  the  piivity  of  the  Aocountant-General  of  the  Court  of 
Chancery  in  trust  in  this  matter,  the  sum  of  £ — ^,  being  the 
balance  of  the  said  fif^h  account;  ^and  that  the  same,  when  so 
paid  in,  may  be  laid  out  in  the  purchase  of  Bank  $1,  per 
cent.  Annuities,  to  be  placed  to  the  credit  of  this  matter; 
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and  that  the  dividends  to  accrue  thereon  may  be  laid  out  in 
like  manner. 

And  your  petitioners  will  ever  pray,  &c« 

Order  thereon. 

Be  it  so,  and  for  the  purposes  aforesaid,  the  said  Accountant- 
General  is  to  draw  on  the  Bank  according  to  the  form  prescribed 
by  the  act  of  Parliament  for  the  relief  of  suitors  of  the  Court  of 
Chancery,  and  the  general  rules  and  orders  of  the  said  Court  in 
that  case  made  and  provided;  and  let  this  order  be  dra?m  up  and 
entered  by  the  R^strar  of  the  said  Court. 


PetUum  of  the  Commiitee  of  the  Person  and  Estaie,  ihai  the  Order 
for  passing  the  Accounts  of  Lunatic* s  Estate  anmuUfy  t»af  be 
dispensed  with,  and  that  the  whole  of  the  Dividends  of  Stock  be^ 
longing  to  the  Lunatic  may  be  applied  for  MatnUnance-^or  Pas^ 
ment  of  a  Sum  reported  due  to  Committee — and  for  Taxation  aid 
Payment  of  Costs  (d)» 

IN  the  matter^.  &c.     '^^. 

To  tlie  Right  Honourable  &c.  ^^  " 

The  humble  petition  &c. 
Shswbth, 

That  [^SUiiements — Order  for  transfer  of  funds  into  Accauniani" 
OeneraVs  name-^for  payment  of  the  sum  of  £45  per  annum  out  of 
dividends,  for  maintenance  of  lunatic — and  surplus  to  be  invest^ 
in  Accountant'GeneraTs  nameJ] 

That  there  is  now  standing  in  the  name  of  the  said  Accountant- 

€reneral  on  the  credit  of  this  matter,  the  said  sum  of  £ Bank 

31. per  cen/. Annuities, and  £ — —  in  91.  lOs,  percent.  Reduced  An* 

nuities,  and  in  cash  £- •     That  your  petitioner  hath,  from  time  to 

time,  duly  received  the  yearly  sum  of  45/.  in  the  said  order  men- 
tioned, and  hath  applied  the  same  towards  the  maintenance  pf  the 
said  lunatic. 

That  your  petitioner  hath  passed  her  several  annual  accounts  he^ 
fore  the  Master  to  whom  this  matter  is  referred,  up  to  the  21  at  daj 
of  December,  1828;  and,  by  the  Master's  report  made  thereoB» 
bearing  date  the  1st  day  of  March,  1830,  there  is  now  due  to  your 
petitioner  a  balance  or  sum  of  46/.,  whidi  bath  principally,  or  alto* 
gether,  arisen  from  the  espense  of  passing  her  annual  accounts  be- 
fore the  Master. 

That  the  said  lunatic  hath  no  other  property  than  the  before- 
mentioned  sums  of  stock  standing  in  the  name  of  the  said  Ac- 
countant-General  on  the  credit  of  this  matter. 

That  the  expense  of  passing  each  annual  account  of  your  peti- 
tioner before  the  Master  amounts  to  the  sum  of  16/.,  or  there- 
abouts. 

{d)  See  <mte,  pp.  171,  172. 
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That  the  annual  dividenda  of  the  said  sums  of  lst0ck'\  amount 
to  the  sum  of  54/.  5 1.  Id.,  which  is  inadequate  to  pay  the  said  al- 
lowance or  sum  of  45/.,  and  the  costs  of  passing  the  said  annpial 
accounts  before  the  Master. 

That  there  is  now  standing  in  the  name  of  the  said  Accountant- 
General  the  sum  of  55/.  cash,  on  the  credit  of  this  matter. 

That  it  would  be  greatly  for  the  benefit  of  the  said  lunatic's  es- 
tate, if  the  passing  your  petitioner's  annual  account  were  dispensed 
with. 

That  the  said  allowance  or  sum  of  45/.  is  barely  suflBicient  for  the 
maintenance  of  the  said  lunatic,  and  that  he  is  now  in  want  of 
clothes  and  other  necessaries;  and  that  it  would  tend  greatly  to  the 
comfort  of  the  said  lunatic  if  the  wliole  of  the  annual  dividends  on 
the  said  sums  of  ^stock]  were  allowed  to  your  petitioner  for  the 
maintenance  of  the  said  lunatic. 

Your  petitioner,  therefore,  most  humbly  prays  your  Lordship, 
that  the  order  directing  your  petitioner  to  pass  her  accounts 
annually  before  the  Master,  maybe  dispensed  with,  and  that 
the  Accountant-General  of  the  Court  of  Chancery,  out  of 
the  said  sum  of  551.  cash,  now  standing  in  his  name,  on 
the  credit  of  this  matter,  may  be  directed  to  pay  to  your 
petitioner  the  sum  of  46/.,  reported  due  to  her  as  aforesaid. 
And  that  the  said  Accountant-General  may  be  directed  to 
pay  to  your  petitioner  the  whole  of  the  annual  dividends  on 
the  said  sums  of  {^stock]  standing  in  his  name  on  the  credit 
of  this  matter,  as  and  when  the  same  shall  from  time  to  time 
become  due  and  payable;  and  that  your  petitioner  may  be  at 
liberty  to  apply  the  whole  of  the  said  dividends  in  and  about 
the  maintenance  and  support  of  the  said  lunatic;  and  that 

it  may  be  referred  to ,  Esq.,  the  Master  to  whom  thia 

<  matter  stands  referred,  to  tax  your  petitioner  and  the  next 
of  kin  their  costs  of  and  occasioned  by  this  application,  as 
between  solicitor  and  client ;  and  that  the  said  Accountant- 
General  may  be  directed  to  pay  such  costs  when  taxed  to 

,  their  solicitor,  out  of  the  residue  of  the  said  sum  of 

55L  cash,  standing  in  the  name  of  the  said  Accountant-Gene-, 
ral,  on  the  credit  of  this  matter,  af^er  paying  thereout  the  said 
sum  of  46/.,  if  the  same  shall  be  sufficient  to  pay  such  costs; 
but  if  the  residue  of  the  said  sum  of  55Lf  after  pajring  thereout 
the  said  sum  of  46/.,  shall  not  be  sufficient  to  pay  such  costs, 
then,  that  the  said  Accountant- General  may  be  directed  to 

sell  so  much  of  the  said  sum  of  £ Istock}^  standing  in  his 

name,  on  the  credit  of  this  matter,  as  with  the  residue  of  the 
said  sum  of  551,^  aAer  paying  thereout  the  said  sum  of  46/., 
will  be  sufficient  to  pay  such  costs.  And  if  any  such  sale 
shall  be  made,  then,  that  the  said  Accountant-General  may 
be  directed  to  pay  the  dividends  of  the  residue  of  the  said 

sum  of  £ [^stock],  afler  such  sale,  in  the  same  manner  as 

hereinbefore  directed  concerning  the  dividends  of  the  whole 

of  the  said  sum  of  £ [^stock]. 

And  your  petitioner  will  ever  pray,  &c. 
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Order  thereon. 

Uader  the  circumstances  stated  in  the  said  petition,  tlwt  so  madi  of 

the  order  made  in  this  matter,  hearing  date  the day  of  April, 

^  as  directs  the  petitioner  to  pass  the  aoconnts  anooally  of 

her  receipts  and  payments,  hefore -,  Esq.,  the  Master  to  whom 

this  matter  stands  referred,  he  dispensed  with ;  and  I  do  hereby 
further  order,  that  the  Accoantant-General  of  the  Court  of  Chan- 
cery do,  out  of  the  sum  of  55/.  cash,  standing  in  his  name,  on  the 

credit  of  this  matter,  pay  to  the  petitioner ^  the  committee  of 

the  estate  of  the  said  lunatic,  Uie  sum  of  46/.  stated  in  the  said 
Master's  report  of  the  1st  day  of  March  last  to  be  due  to  her  Um 
costs  incurred  in  passing  her  annual  accounts,  as  such  committee  as 
aforesaid,  before  the  said  Master,  up  to  the  %\%t  day  of  l>eoem- 
ber,  1828 ;  and  I  do  hereby  further  order,  that  the  said  Acoount- 
imt-General  do  pay  to  the  said  petitioner,  the  whole  of  the  annual 

dividends  on  the  sum  of  £ ^  Bank  8/.  percent.  Annuities,  or  oo 

tb6  residue  thereof,  after  the  sale  thereout  hereinafter  directed,  pro- 
Tided  such  sale  should  be  found  necessary ;  and  also  on  the  sum 
of  £ ,  8/.  lOf.  per  cent.  Reduced  Annuities,  respectively  stand- 
ing in  his  name  on  the  credit  of  this  matter,  as  and  when  the  same 
shall  ft'om  time  to  time  become  due  and  payable,  to  be  by  her 
applied  in  and  about  the  maintenance  and  support  of  the  said  lu- 
natic, until  further  order.  And  I  do  think  fit,  and  hereby  fur- 
ther order,  that  it  be  referred  to  the  said  Master,  to  tax  the  peti- 
tioner and  the  next  of  kin  of  the  said  lunatic,  their  reasonable  and 
proper  costs,  charges,  and  expenses,  incurred  in  and  about  this 
application,  and  incident  thereto;  and  I  do  hereby  further  order, 
that  what  the  said  Master  shall  certify  to  be  due  for  such  respec- 
tive costs,  charges,  and  expenses,  be  paid  by  the  said  Accountant- 
General  out  of  the  residue  of  the  said  sum  of  55L  cash,  after  the 
payment  thereout  of  the  said  sum  of  46/.,  as  hereinbefore  direct- 
ed, if  the  same  shall  be  sufficient  for  that  purpose;  but  in  case 
the  residue  of  the  said  sum  of  55/.,  shall  not  be  sufficient  for  that 
purpose,  then  I  do  hereby  further  order,  that  the  said  Accountant- 

General  do  sell  so  much  of  the  said  sum  of  £ ,  Bank  SL  per 

cent.  Annuities,  standing  in  his  name  on  the  credit  of  this  matter,  as 
will  be  sufficient,  together  with  the  said  residue  of  the  said  sum 
of  55Li  afterpayment  thereout  as  aforesaid,  for  payment  of  the  said 
costs,  charges,  and  expenses ;  and  one  of  the  cashiers  of  the  Bank 
of  England  is  to  have  notice  to  attend  the  said  sale,  and  receive 
the  m<mey.to  arise  thereby,  who,  upon  receipt  thereof,  is  to  pay 
the  same  into  the  Bank,  in  the  name  and  with  the  privity  of  the 
said  Accountant-General,  in  trust  in  this  matter,  who  is  to.  declare 
the  trust  thereof  accordingly.  And  I  do  hereby  further  order, 
that  such  costs,  charges,  and  expenses,  when  so  taxed  as  afore- 
said, be  paid  by  the  said  Accountant-General  to ^  the  solici- 
tor of  the  said  petitioner,  and  next  of  kin;  and,  for  the  purposes 
aforesaid,  the  said  Accountantp^General  is  to  draw  on  the  Bank  ac- 
cording to  the  form  prescribed  by  the  act  of  Parliament,  made  for 
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the  relief  of  the  suitors  of  the  Court  of  Chancery,  and  the  general 
rules  and  orders  of  the  said  Court  in  that  case  made  and  provid- 
ed; and  let  this  order  be  drawn  up  and  entered  by  the  Registrar 
of  the  said  Court;  and  let  due  notice  of  attending  the  said  Mas- 
ter on  such  taxation  be  given  to  such  person  or  persons  as  would 
be  entitled  to  a  distributive  share  or  distributive  shares  of  the 
said  lunatic's  estates,  in  case  he  were  now  dead  intestate  (e). 


Petition  to  pass  the  Accounts  of  an  IdioCs  Estate  for  several  Years. 

IN  the  matter  of ,  an  idiot, 

To  the  Right  Honourable  &c« 

The  humble  petition  of ,  the  committee  of  tbe  person  and 

estate  of  the  above-named  [idiot  . 

Shewbth, 

That  a  commission  in  the  nature  of  a  writ  de  idiotd  inquirendo 
having,  on  the  pelition  of  your  petitioner,  issued  to  inquire  of  the 
idiotism  of  the  above-named  [icf/o^],  by  an  inquisition  taken  thereon, 
on  the  7th  day  of  June,  in  the  year  1 800,  the  said  \idiot']  was  found 
to  be  an  idiot,  and  that  he  had  been  so  from  his  birth,  and  was  not 
sufficient  for  the  government  of  himself  and  his  estate. 

[^Statement  of  the  order  of  reference  for  appointment  of  commit-' 
tee,  the  Master* s  report  thereon,  and  grant  of  the  custody.} 

That  the  annual  income  of  the  said  idiot*s  property  received  by 
your  petitioner  amounts  to  the  sum  of  93Z.  10^.  only;  and  the  sum 
of  84^.  per  annum  was  allowed  for  the  maintenance  and  clothing  of 
the  said  idiot,  which,  with  the  sums  expended  in  repairs,  nearly  ex- 
hausts the  whole  of  the  said  income. 

That  your  petitioner  has  passed  his  accounts  before ,  late 

one  of  the  Masters  of  the  Court  of  Chancery,  as  committee  of  the 
said  idiot*B  estate,  up  to  Michael  mas- day,  1821,  at  which  time  there 
was  a  balance  due  from  your  petitioner  of  7/. 

That,  since  passing  the  said  accounts,  your  petitioner  has  expended 
several  sums  of  money  in  repairs  and  draining  on  the  said  idiot's 
estate;  and,  the  surplus  income  thereof  being  insufficient  to  pay  the 
expense  of  passing  an  annual  account,  your  petitioner  has  forborne 
to  pass  any  account  since  that  time,  and  there  is  now  in  the  hands 
of  your  petitioner,  as  such  committee  as  aforesaid,  (including  the  said 
sum  of  7/.),  on  the  balance  of  his  accounts  to  Michaelmas-day  last, 
the  sum  of  35/.,  or  thereabouts;  and  your  petitioner  is  desirous  of 
passing  his  accounts  as  such  committee  as  aforesaid,  up  to  Michael- 
mas last. 

Your  petitioner,  therefore,  humbly  prays  your  Lordship,  that 

it  may  be  referred  to ,  the  Master  to  whom  this  matter 

stands  transferred,  to  take  your  petitioner's  accounts  of  his 
receipts  and  payments,  as  committee  of  the  said  idiot's  es- 
tate, from  Michaelmas-day,  1821,  to  Michaelmas-day,  1830, 

(e)  Tn  re  Sctti^efoin,  22nd  May,  1830. 
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-  iQ  one  aceount,  or  in  such  other  maimeff  as  your  LordAip 
shall  think  proper;  and  therein  to  make  to  your  petitioner  all 
just  allowances,  and  particularly  in  respect  of  monies  ex- 
pended by  him  in  repairs  and  draining  on  the  said  idiot's  es- 
tate, and  an  allowance  of  the  costs  of  your  said  petitioner,  as 
well  as  the  costs  of  the  solicitors  of  his  Majesty's  Treasury,  of 
this  application,  and  of  taking  the  said  accounr,  and  incklen- 
tal  thereto,  such  costs  to  he  taxed  by  the  said  Master ;  or  &c 
And  your  petitioner  will  ever  pray,  &c. 

The  order  made  was  nearly  in  the  words  of  the  prayer  of  the  pe- 
tiiion,  upon  hearing  the  counsel  for  the  petitioner,  and  for  the  soli- 
citors of  his  Majesty's  Treasury,  to  whom  notice  of  attending  the 
Master  was  directed  to  be  given  (/). 


Peiiiion  of  CommHtee  of  the  Estate^  to  he  discharged  from  the  Cam^ 
miiteeship,  and  to  pass  his  final  Account. 

IN  the  matter  of  &^c. 
To  the  Right  Honourable  &c. 

The  humUe  petition  &c. 

Shswetu, 

That — [^statement  of  the  inquisition,  appointment  of  the  commit^ 
tee,  and  grant  of  the  custodi^,] 

That  your  petitioner  is  now  desirous,  on  account  of  his  advanced 
age  and  bodily  infirmities  [or  any  other  reason"],  of  being  discharged 
from  being  such  committee. 

That,  since  the  passing  of  your  petitioner's  last  account,  he  has 
received  and  paid  divers  sums  of  money  on  account  of  the  said  lu- 
natic and  his  estate. 

Your  petitioner,  therefore,  most  humbly  prays  your  Lordship^ 

that  it  may  be  referred  to ,  Esq.,  the  Master  to  whom  this 

matter  stands  transferred,  to  take  and  pass  your  petitioner's 
accounts  of  receipts  and  payments  in  respect  of  the  said  lu- 
natic's estate,  from  the  foot  of  your  petitioner's  last  account, 
and  therein  to  make  unto  your  petitioner  all  just  allowances, 
and  particularly  an  allowance  of  the  costs  of  your  petitioner, 
and  of  the  next  of  kin  and  heir-at-law  of  the  said  lunaticy  of 
this  application  and  incident  thereto,  and  of  passing  the  said 
accounts ;  and  that,  upon  paying  into  Court  the  balance  (if 
any),  which  may  be  then  found  due  from  your  petitioner,  he 
may  be  discharged  from  being  such  committee,  and  that  the 
recognizance  entered  into  by  your  petitioner  and  his  sureties 
may  be  vacated,  and  all  other  proper  and  necessary  direc- 
tions given.  And  also,  that  your  Lordship  will  be  pleased  to 
order  that  it  may  be  referred  to  the  said  Master,  to  approve 
of  and  appoint  another  fit  and  proper  person  to  be  commit- 

(/)  In  re  Pegler,  20th  August,  1831.     See  ante^  p.  633. 
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tee  of  the  said  lunatic's  estate,  in  the  room  and  atead  of  your 
petitioner;  and  that  the  costs,  charges,  and  expenses  of  all 
necessary  parties  incidental  thereto  may  be  allowed  to  such 
person  so  to  be  appointed,  in  passing  his  accounts  before  the 
said  Master;   or  &c. 

And  your  petitioner  will  ever  pray,  &c. 

Order  thereon. 

That  it  be  referred  to  the  Master  to  take  and  pass  the  petitioner's 
accounts  of  his  receipts  and  payments  for  and  on  account  of  the 
said  lunatic  and  his  estate,  from  the  foot  of  his  last  account  passed 
in  this  matter;  and  therein  the  said  Master  is  to  make  unto  the 
petitioner  all  just  allowances,  and  particularly  an  allowance  of  his 
reasonable  and  proper  costs,  charges,  and  expenses ;  and  also  the 
reasonable  and  proper  costs,  charges,  and  expenses  of  the  next  of 
kin  and  heir-at-law  of  the  said  lunatic,  of  this  application,  and 
consequent  thereon,  and  of  passing  the  said  accounts,  such  costs, 
charges,  and  expenses,  to  be  taxed  by  the  said  Master.    And  I 
do  hereby  further  order,  that  the  balance  (if  any)  which  the  said 
Master  shall  certify  to  be  due  from  the  pietitioner,  on  passing  the 
said  account,  be  by  him  paid  into  the  Bank,  with  the  privity  of 
the  Accountant-General  of  the  Court  of  Chancery,  in  trust  in 
this  matter;   and  the  said  Accountant-General  is  to  declare  the 
trust  thereof  accordingly,  subject  to  further  order.      And  upon 
payment  of  the  said  biedance  (if  any)  into  the  Bank  as  aforesaid, 
I  dp  hereby  further  order,  that  the  petitioner   be  discharged 
from  the  committeeship  of  the  said  lunatic*s  estate^  and  that  the 
recognisance  entered  into  by  the  petitioner  and ^  his  sure- 
ties, bearing  date  &c.,  be  delivered  up  by  the  Clerk  of  the  Cus- 
todies to  the  petitioner,  to  be  vacated  and  cancelled. — [There 
was  also  ike  usual  reference  to  the  Master ^  to  appoint  another  com" 
mittee  in  the  place  of  the  petitioner ;  notice  to  be  given  to  the  next 
of  kin  of  lunatiCf  and  Accountant 'General  to  draw  ^c,"] 


Petition  of  Executor  of  Lunatic^  that  Receiver's  Accounts  may  be 
passed  up  to  the  Lunatic's  Death;  that  his  Bond,  and  that  of  the 
Committee  and  Sureties,  may  be  vacated;  and  that  Stock  standing 
in  tke  Name  of  the  Accountant-General  may  be  transferred  to  the 
Executor. 

IN  the  matter  &c. 

To  the  Right  Honourable  &c. 

The  humble  petition  &c. 

Shcweth, 

That  [statement  of  the  preliminary  proceedings,'] 

That  the  said  [lunaiic]  departed  this  life  on  or  about  the 

day  of ,  having  first  duly  made  and  published  his  last  will  and 

testament  in  writing,  bearing  date  the day  of ,  and  thereof 

appointed  your  petitioner,  jointly  with ,  Esq.,  executor. 

zz2 
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That  your  petitioner  duly  proved  the  same  will  on  the  -< —  day 
of ,  in  the  Prerc^tive  Court  of  the  Archbishop  of  Canterbury. 

That  your  petitioner,  as  the  acting  executor  under  the  said  will, 
is  desirous  that  the  receiver's  accounts  should  be  passed  before  the 
said  Master,  and  the  balance  duly  accounted  for;  and  that  his  re- 
cognizance should  be  thereupon  discharged. 

That  your  petitioner  is  also  desirous  that  the  bond  entered  into 

by  the  said ,  as  such  committee  as  aforesaid,  dated  the  

day  of ,  should  be  also  delivered  up  by  the  Clerk  of  the  Custo- 
dies, to  be  vacated  and  cancelled. 

That  there  are  now  standing  in  the  name  of  the  Accountant-Ge- 
neral of  the  Court  of  Chancery ,  in  trust  in  this  matter,  [^sums  of  stock], 
and  in  cash,  the  sum  of  £— - — ,  which  your  petitioner  is  desirous 
should  be  transferred  and  paid  to  him,  as  such  executor  as  aforesaid, 
to  be  applied  in  due  course  of  administration. 

Your  petitioner,  therefore,  most  humbly  prays  your  Lordship, 
that  it  may  be  referred  to  ,  the  Master  to  whom  this 

matter  stands  referred,  to  take  and  pass  the  account  of , 

the  receiver  of  the  said  lunatic*s  estate,  of  his  receipts  and 
payments  for  and  on  account  thereof,  from  the  foot  of 
his  last  account  passed  in  this  matter,  to  the  day  of  the 
death  of  the  said  lunatic;  and  that  therein  the  said  Mas- 
ter may  make  unto  the  said all  just  allowances,  and 

also  an  allowance  of  his  costs,  and  of  the  costs  of  your  peti- 
tioner and  the  next  of  kin  of  the  said  late  lunatic,  of  passti^ 
the  said  account ;  and  that  the  balance  which  may  be  found 

due  from  the  said ,  on  the  passing  of  such  account,  may 

be  paid  by  him  to  your  petitioner,  as  such  executor  as  afore- 
said, to  be  applied  in  due  course  of  administration;  and  that 

thereupon  the  recognizance  entered  into  by  the  said , 

as  such  receiver,  and  his  sureties,  may  be  vacated  and  dis- 
charged; and  that  for  that  purpose  the  proper  officer  may 
be  directed  to  attend  his  Honor  the  Master  of  the  Rolls  with 
the  record  of  the  said  recognizance;  and  that  the  bond,  so  as 

aforesaid  entered  into  by  said  [committee'],  and  and 

,  his  sureties,  may  be  delivered  up  by  the  Clerk  of  the 

Custodies  to  be  vacated  and  cancelled.  And  that  it  may  be 
referred  to  the  said  Master  to  tax  your  petitioner,  and  the 
heir-at-law  and  next  of  kin  of  the  said  late  lunatic,  their 
reasonable  and  proper  costs,  charges,  and  expenses  incurred 
in  and  about  this  matter  not  already  taxed,  and  of  this  appli- 
cation, and  incidental  thereto:  and  that  what  the  said  Mas- 
ter shall  tax  for  such  costs,  charges,  and  expenses,  may  be 

paid  by  the  said ,  the  receiver,  out  of  any  monies  in  his 

hands  belonging  to  the  said  lunatic's  estate,  and  allowed  to 
him  on  passing  his  aforesaid  account.  And  that  the  afore- 
said [stock]  respectively  standing  in  the  name  of  the  Ac- 
countant-General  of  the  Court  of  Chancery,  in  trust  in  this 
matter,  may  be  transferred  into  the  name  of  your  petitioner 
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,  as  executor  of  the  said  late  lunatic,  to  be  by  him  ap- 
plied in  due  course  of  administration ;  and  that  the  said  Ac- 
countant-General may  also  pay  to  your  petitioner  the  said 

sum  of  £ cash,  in  the  Bank,  in  trust  in  this  matter,  to  be 

by  him  applied  in  like  manner;  or  that  your  Lordship  will  be 
pleased  to  make  such  further  or  other  order  in  tlie  premises, 
as  to  your  Lordship  shall  seem  meet. 
And  your  petitioner  shall  ever  pray,  &c. 

The  order  made  on  this  petition  was  nearly  in  the  words  of  the 
prayer  of  the  petition  (g). 


PETITIONS  RESPECTING  THE  WILLS  OF 

LUNATICS  (A). 


Petition  of  the  Heir-at-Law  and  Next  of  Kin  of  a  Lunatic^  that  the 
JVilland  the  TUle-Deeds  of  the  Estate  of  the  latter  may  he  de- 
posited in  the  Master's  Office,  and  that  Service  on  one  of  the  Next 
of  Kin,  who  mas  Insane,  may  be  dispensed  withm 

IN  the  matter  &c. 
To  the  Right  Honourable  &c. 

The  humble  petition  of  ^.,  an  infant,  heir-at-law,  and  one  of 
the  next  of  kin  of  the  above-named  ^lunatic'],  and  o£  B,,  C, 
andZ).,  infants,  three  other  of  the  next  of  kin  of  the  said  lu- 
natic, by  E,,  their  father  and  guardian, 

Sheweth, 

That — iThe  commission  of  lunacy  and  inquisition  i  the  reference  to 
the  Master  to  appoint  committees;  his  report  as  to  the  lunatic's  pro- 
perty,  and  the  confirmation  thereof,  were  stated.'] 

That  it  is  supposed  the  lunatic  has  made  a  will,  and  that  such 
willy  and  also  the  title-deeds  and  writings  relating  to  the  lunatic's 
estates,  are  in  the  hands,  custody,  possession,  power,  or  control,  of 
the  said  [committees'],  or  one  of  them. 

That  your  petitioners  are  desirous  that  such  will  (if  any  there  be), 
title-deeds,  and  writings,  should  be  deposited  in  the  office  of  the 
said  Master,  for  safe  custody. 

That  the  said ,  the  mother  of  the  lunatic,  is  still  of  unsound 

mind,  and  notice  of  this  application  to  her  will  be  attended  with  ex* 
pense,  and  cannot  be  productive  of  any  benefit ;  but  your  Lordship's 
Secretary  will  not  draw  up  any  order  your  Lordship  may  think  pro- 
per to  make,  without  proof  of  service  on  all  parties  interested. 

That  the  said  [.mother]  is  in  very  poor  circumstances,  and  has  nq 

{g)  In  re  Yvrke,  llth  February,  1831.  (A)  See  ante,  pp.  334— 33Q. 
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funds  belonging  to  her  out  of  which  the  expense  of  issuing  a  com- 
mission in  the  nature  of  a  writ  de  lunatico  inqmrendo  could  be  de- 
frayed. 

Your  petitioners,  therefore,  most  humbly  pray,  that  your  Lord- 
ship would  be  pleased  to  direct,  that ,  the  committee 

of  the  estate,  and ,  the  committee  of  the  person  of  the 

said  lunatic,  and  each  of  them,  and  all  other  persons  whom- 
soever, do  deposit  upon  oath,  in  the  office  of ,  Esq.,  the 

Master  to  whom  this  matter  stands  transferred,  the  will  of 
the  said  lunatic  (if  any  there  be)^  and  also,  all  title-deeds, 
writings,  papers,  and  documents  of  title,  relating  to  the  es- 
tate and  property  of  the  said  lunatic,  wheresoever  situate,  in 
the  hands,  custody,  possession,  power,  or  control  of  the  said 
lcommUtee\  or  either  of  thekn,  or  of  any  other  person,  for 
safe  custody.  And  your  petitioners  further  pray,  that  your 
Lordship  would  be  pleased  to  direct,  that  in  consequence  of 
the  unsoundness  of  mind  of  the  said f  the  lunatic's  mo- 
ther, notice  of  this  application  to  her,  and  of  any  proceedings 
consequent  thereon,  or  arising  thereout,  may  be  dispensed 
with  on  account  of  the  expense  attending  the  same ;  or  that 
your  Lordship  would  be  pleased  to  make  such  further  or 
other  order  in  the  premises,  as  to  your  Lordship  may  seem 
meet. 

And  your  petitioners  will  ever  pray,  &c. 

Order  thereon. 

That  the  committee  of  the  estate  of  the  said  lunatic,  and  ,  the 

committee  of  the  person  of  the  said  lunatic,  and  all  and  every 
other  person  or  persons  (in  whose  custody,  possession,  power,  or 
control,  the  same  may  be),  do  forthwith  deposit  any  will|  oodicil, 

or  testamentary  paper  of  the  said ,  the  lunatic ;  and  also  all 

title-deeds,  writings,  papers,  and  documents  of  title  relating  to  the 
estates  and  property  of  the  said  lunatic,  wheresoever  situate,  in 
their,  or  any,  or  either  of  their  hands,  custody,  possession,  power, 

or  control,  in  the  office  of ,  Esq.,  the  Master  to  whom  this 

matter  stands  referred,  upon  oath,  as  he  shall  direct,  there  to  re* 
main  for  safe  custody,  until  further  order.  And  I  do  think  fit,  and 
hereby  further  order,  that,  under  the  circumstances  mentioned  in 
the  said  petition,  notice  of  this  application,  or  of  any  proceedings 

arising  thereout,  to ,  the  mother  of  the  said  lunatic,  and  one 

of  the  next  of  kin,  be  dispensed  with ;  and  let  due  notice  of  at- 
tending the  said  Master  be  given  to  such  person  or  persons  (ez- 
eepting  the  said  — — ,  mother  of  lunatic),  as  would  be  entided  to 
a  distributive  share  or  distributive  shares  of  the  said  lunatic's 
tate,  in  case  he  were  now  dead  intestate  (t). 

(0  In  re  Ralphs,  24th  June,  1831. 
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Petition  of  the  Younger  CkiidreB  oj  the  Lwmiic^  ihaL  kls  Will  may 
be  deposited  in  the  Ma^ier*^  Office^  and  that  Parties  ntay  be  exa" 
mined  on  Interroguiuries. 

IN  the  matter  &c. 
To  the  Right  Honourable  &c. 

The  humble  petition  of  &c. 

Sheweth, 

I'hat — ISialement  0/  the  infjiuisition  ;  the  reference  to  the  Master 
to  appoint  committees ;  the  Masters  report;  and  that  the  committee  of 
the  estate  had  examined  the  lunatic's  papers  in  the  absence  of  the 
other  parties.^ 

That  your  petitioners  have  heard,  and  believe,  that  the  said  luna- 
tic has  executed  numerous  wills  or  testamentary  papers,  but  your 
petitioners  know  not  where  the  same  are,  but  are  desirous  that  they 
should  be  discovered,  and  lodged  in  safe  custody. 

That  the  said  lunatic  is  seised  of  large  landed  property,  the 
greater  portion  of  which  he  has  the  power  of  disposing  of  by  will 
or  otherwise. 

Your  petitioners,  therefore,  most  humbly  pray  your  Lordship, 
that  the  said  [committee  of  the  estate']  may  be  ordered,  witliin 
a  week,  to  deposit,  on  oath,  in  the  office  of ,  the  Mas- 
ter to  whom  this  matter  stands  referred,  all  wills  and  other 
testamentary  papers  of  the  said  lunatic,  there  to  remain  for 
safe  custody,  subject  to  the  further  order  of  your  Lordship. 
And  that  it  may  be  referred  to  the  said  Master  to  inquire 
and  certify  what  will  or  wills  and  other  testamentary  papers 
of  the  said  lunatic  doth  or  do  exist,  or  hath  or  have  existed, 
and  where  the  same  now  are  or  is,  or  what  has  become 
thereof;  and  with  liberty  to  examine  any  person  or  persons 
he  may  think  fit,  upon  interrogatories  or  otherwise,  for  the 
better  discovery  of  the  matters  aforesaid ;  or  that  your  Lord- 
ship will  be  pleased  to  make  such  further  or  other  order  in 
the  premises  as  to  your  Lordship  shall  seem  just. 
And  your  petitioner  shall  ever  pray,  &c. 

An  order  was  made  according  to  the  prayer  of  the  petition  (Jc), 

Petition  of  the  Heir-at-Law  and  Next  of  Kin  of  a  Lunatic,  after  his 
Deaths  that  his  Will  may  be  delivered  to  a  Proctor,  to  be  proved. 

IN  the  matter  &c. 
To  the  Right  Honourable  &c. 

The  humble  petition  &c. 

SlTEWETH, 

That — [Statement  of  the  order  directing  the  lunatic's  mil  to  he 
deposited  in  the  Master's  office, ] 

(Jc)  In  re  JodreU,  17th  August,  ISZl.     j 
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That  the  said  Master,  by  his  report  bearing  date  the  28th  day  of 
July,  1829,  certified,  that,  pursuant  to  the  said  order,  the  wills  and 

codicils  of  the  said  lunatic  had  been  deposited  in  his  ofike  by , 

in  a  tin  box  sealed  up,  and  the  same  still  remain  in  the  said  office 
so  sealed  up. 

That  the  said  [,hnatic]  died  on  the  13th  day  of  June,  1831,  leav- 
ing your  petitioner,  A.  B.^  his  eldest  son  and  heir-at-law,  and  your 
said  last-named  petitioner,  and  your  petitioners  C.  and  Z).,  his  only 
children  and  next  of  kin,  him  surviving. 

Your  petitioners,  therefore,  most  humbly  pray  your  Lordships 

that ,  the  Master  to  whom  this  matter  stands  transferred, 

may  be  ordered  to  open  the  box  containing  the  wills  and  co- 
dicils of  the  said  [lunatic]^  and  to  deliver  his  last  will,  with 
all  codicils  (if  any)  thereto,  to  Mr. ,  of  Doctors'  Com- 
mons, Proctor,  for  the  purpose  of  being  proved ;  or  that  your 
Lordship  will  make  such  further  or  other  order  in  tbe  pre- 
mises, as  to  your  Lordship  shall  seem  meet. 
And  your  petitioners  will  ever  pray,  &c. 

An  order  was  made  according  to  the  prayer  of  the  petition,  for 
delivery  of  the  will,  for  the  purpose  of  being  exhibited  and  proved 
in  the  pioper  Ecclesiastical  Court  (/). 


Petition  of  the  Executor  of  a  Lunatic  (deceased),  for  Transfer  of  Funds 
and  Payment  of  Money  standing  in  the  Name  of  the  Accountant- 
General  in  trust  in  the  Matter  of  a  Lunacy » 

IN  the  matter  of ,  Esq.  (deceased),  a  person 

of  unsound  mind. 

To  the  Right  Honourable  &:c. 

The  humble  petition  of ,  Esq.,  the  committee  of  the  es- 
tate of  the  said  [lunatic"]. 
Sheweth, 

That,  by  an  order,  bearing  date  the  3 1st  day  of  July,  1827,  in 
this  matter,  it  was  ordered  that  it  should  be  referred  to  ,  one 

of  the  Masters  of  the  High  Court  of  Chancery,  to  inquire  and  cer- 
tify who  was  or  were  the  most  fit  and  proper  person  or  persons  to 
be  appointed  the  committee  or  committees  of  the  person  and  estate 
of  the  said  [lunatic]. 

That,  the  said  Master,  by  his  report  bearing  date  the  4th  day  of 
August,  was  of  opinion  that  your  petitioner  was  a  fit  and  proper 
person  to  be  appointed  committee  of  tbe  estate  of  the  said  [lunatic'], 

and  that and  — ,  two  of  the  younger  children  of  the  said 

[lunatic]f  were  fit  and  proper  persons  to  be  appointed  committees  of 
the  person  of  the  said  [lunatic]. 

That,  by  another  order,  bearing  date  the  8th  day  of  August,  1827, 
made  in  this  matter,  the  said  Master's  report  was  confirmed,  and 

(0  /"  re  ffumpleby,  16th  June,  1831. 


Forms  of  Petitions  and  Orders.  713 

the  care  and  custody  of  the  person  of  the  said  [^lunatic']  were  granted 
to  the  said  .[committees'],  and  the  care  and  management  of  his  estate 
to  your  petitioner,  the  said . 

That,  by  another  order,  bearing  date  tiie  16th  day  of  June,  1829, 
made  in  this  matter,  it  was  ordered  (amongst  other  things)  that  the 
Secretary  or  Accountant-General  of  the  Governor  and  Company  of 
the  Bank  of  England  for  the  time  being,  should  forthwith  transfer 
into  the  name  and  with  the  privity  of  the  Accountant-General  of 

the  Court  of  Chancery,  in  trust  in  this  matter,  the  sum  of£ Bank 

SL  per  cent.  Annuities,  and  £ [other  stock],  respectively  stand* 

ing  in  the  books  of  those  funds  at  the  said  Bank  of  England,  in  the 
name  of  [lunatic],  by  the  description  of  *'  A  person  of  unsound  mind» 

of ,  Esq.;"  and  the  said  Accountant-General  of  the  Court  of 

Chancery  was  to  declare  the  trust  thereof  accordingly,  subject  to 
further  order. 

That,  on  or  about  the  £9th  day  of  July,  1829,  in  pursuance  of 

the  said  last-mentioned  order,  the  sums  of  £ and  £ [stock] 

were  severally  transferred  into  the  name  of  the  Accountant-Genersl 
of  the  Court  of  Chancery,  in  trust  to  attend  the  orders  of  the  said 
court  in  this  matter. 

That,  by  another  order,  bearing  date  the  26th  day  of  July,  1828, 
it  was  (amongst  other  things)  ordered,  that  it  should  be  referred  to 
tlie  said  Master  to  take  and  pass  the  said  [committee*s]  account  of 
his  receipts  and  payments  for  and  on  account  of  the  said  [hmatic]  and 

his  estate,  from  the day  of  July, ,  to  the day  of  July, 

.     And  it  was  further  ordered,  that  the  balance  (if  any)  which 

the  said  Master  should  certify  to  be  due  from  the  said  [committee] 
on  passing  the  said  account,  should  be  by  him  paid  into  the  Bank, 
with  the  privity  of  the  Accountant-General  of  the  Court  of  Chan- 
cery, on  Uie  credit  of  this  matter;  and  it  was  further^ ordered,  that 
the  said  balance,  when  so  paid  into  the  Bank  as  aforesaid,  should 
be  laid  out  in  the  purchase  of  Bank  SL  per  cent.  Annuities,  in  the 
name  and  with  the  privity  of  the  said  Accountant-General,  in  trust 
in  this  matter ;  and  he  was  to  declare  the  trust  thereof  accordingly, 
subject  to  further  order. 

That  the  said  Master,  by  his  report  bearing  date  the  12th  day  of 

August,  1829,  on  passing  the  account  of  the  said ,  under  the 

said  last-mentioned  order,  certified  (amongst  other  things)  that  he 
found  to  be  due  from  the  said  [committee],  on  passing  his  account 
as  committee  as  aforesaid,  a  balance  of  £ . 

That,  on  or  about  the  8th  day  of  February,  1830,  in  pursuance 

of  the  said  last-mentioned  order  and  report,  the  said  sum  of  £ 

was  paid  into  the  Bank  of  England,  and  placed  to  the  account  of 
the  Accountant-General  of  the  Court  of  Chancery,  and  to  the  credit 
of  this  matter. 

I'hat,  on  or  about  the day  of  August, ,  in  pursuance  of 

the  said  last-mentioned  order  and  report,  the  said  sum  of  £ was 

laid  out  in  the  purchase  of  £ Bank  Si.  per  cent.  Annuities,  and 

transferred  to  die  account  of  the  Accountant-General  of  the  Court 
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of  Oumcery,  and  accepted  by  him  in  trust  to  attend  thie  orders  of 
the  said  Coart  in  this  matter. 

That  the  said  [cornmiltee]  is  appointed  the  sole  executor  and  re* 
siduary  legatee  of  the  will  and  testamentary  papers  of  the  said  [/«- 
naiic]. 

That  the  said  [lunatic]  departed  diis  life  on  the day  of  Ja- 
nuary, ■  ■  ,  and  that  your  petitioner  has  daly  proved  his  said  will, 
and  two  codicils  thereto,  in  the  Prerogative  Court  of  the  Archbishop 
of  Canterbury. 

That  there  now  remain  in  Court,  in  tlie  matter  of  the  said  [laaa/tc] 

the  sum  of  £— —  cash,  and  the  several  sudu  of  £  ■     -  and  £ 

[the  Mtock]  invested  in  the  name  of  the  Acoonntant^General;  mad 
your  petitioner  is  desirous  of  having  the  same  respectivdy  paid  and 
transferred  to  him,  as  such  executor  as  aforesaid. 

Your  petitioner,  therefore,  humbly  prays  your  Lordship,  tbat 

the  sum  of  £ cash,  and  the  several  sums  of  £ and 

£ ,  [the  stock],  invested  in  the  name  of  the  said  Account- 

ant-General  in  trust  in  this  matter,  and  all  dividends  thereon, 
may  be  paid  and  transferred  to  your  petitioner,  as  the  sole 
executor  of  the  will  and  testamentary  papers  of  the  said 
[/tinafic],  (deceased),  or  that  your  Lordship  will  make  such 
further  or  other  order  therein  as  to  your  Lordship  shall 
seem  meet« 

And  your  petitioner  will  ever  pray,  &c. 

Order  thereon. 

Whereupon  I  ordered  all  parties  concerned  to  attend  me,  on  ihe 
matter  of  the  said  petition,  on  the  then  next  day  of  petitionsy 
whereof  notice  was  to  be  given  forthwith ;  and  the  matter  of  the 
said  petition  coming  on  to  be  heard  before  me  on  this  day,  in  die 
presence  of  Mr.  ,  of  counsel  for  the  petitioner,  and  of  Mr. 

'  ,  of  counsel  for  the  next  of  kin  of  the  said  [lanal^\  deceas- 
ed, who  consented  thereto,  on  having  their  costs  of  the  said  peti- 
tion (m) — Now,  upon  hearing  the  said  petition,  the  Accountant* 
General's  certificate,  and  the  probate  of  the  will  of  the  said  £la- 
natic]^  deceased,  read,  and  what  was  alleged  by  the  counsel  afore- 
said, and  upon  filing  an  affidavit  verifying  the  death  and  certifi- 
cate of  the  burial  of  the  said  late  [/(inaltc],  I  do  think  fit,  and 

hereby  order,  that  it  be  referred  to ,  the  Master  to  whom 

this  matter  stands  referred,  to  tax  the  next  of  kin  of  the  said 
late  [lunutic']y  tlieir  reasonable  and  proper  costs,  charges  and  ex- 
penses incurred  in  and  about  this  application,  and  incident  there- 
to, and  consequent  thereon,  in  case  the  pardes  dificr  about  the 
same.  And  I  do  hereby  further  order,  that  the  amount  of  the 
said  costs,  charges,  and  expenses,  when  taxed  and  certified  by  the 
Master,  or  otherwise  settled,  be  paid  by  the  petitioner  [commil- 
tee]  to  Mr.  W.  fT.,  the  solicitor  for  the  said  next  of  Idn.  And  I  do 
hereby  further  order,  that  the  said  Accountant-Generalof  the  Court 

(m)  Thii  is  the  luual  introduction  to  orders,  after  a  statement  of  the  petitioo. 
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of  Chancery  do  transfer  the  £ and  £ [the  ttoek]^  respec- 
tively, standing  in  his  name  in  th^  hooks  of  the  Governor  and 
Coni|>any  of  the  Bank  of  England,  in  trust  in  this  matter,  into 

the  name  of  the  petitioner, ,  as  the  sole  executor  named  in 

and  appointed  hy  the  last  will  and  testament  of  the  said  {luna* 
tic']f  deceased,  to  he  hy  him  held  and  apfilied  upon  the  trusts  of 
and  according  to  the  said  will.  And  I  do  herehy  further  order, 
that  the  said  Accountant-General  do  pay  to  the  said  [eommtl/e^], 
as  such  executor  as  aforesaid,  the  whole  of  the  cash  now  remain- 
ing on  the  credit  of  diis  matter,  and  also  any  dividends  which 
may  accrue  on  the  said  [stoek]  previous  to  the  transfer  thereof^ 
hereinhefore  directed  to  he  by  him  also  held  anftl  applied,  as  such 
executor  as  aforesaid,  upon  tTO  trusts  of  and  according  to  the  said 
will.  And  let  due  notice  of  attending  the  said  Master,  upon  the 
taxation  of  costs  herehy  directed,  he  given  to  the  said  [commit^ 
tee'].  And,  for  the  purposes  aforesaid,  the  said  Acoountant-Ge- 
neral  is  to  draw  on  the  Bank,  according  to  the  form  prescrihed 
by  the  act  of  Parliament  made  for  the  relief  of  the  suitors  of  the 
Court  of  Chancery,  and  the  general  rules  and  orders  of  the  said 
Court  in  that  case  made  and  provided.  And  let  this  order  be 
drawn  up  and  entered  by  the  Registrar  of  the  said  Court  (n). 


PETITIONS  TO  SUPERSEDE  A  COMMISSION,  TO  AVOID 
A  MARRIAGE,  AND  OF  APPEAL. 

Petition  of  a  Lunatic  who  had  recovered^  that  the  Commission  ofLw- 
nacy  issued  against  him  might  he  superseded  (o). 

IN  the  matter  of ,  late  a  lunatic* 

To  the  Right  Honourable  &c. 

The  humble  petition  of  — -  [the  late  lunatic]. 

Sh£wetb, 

That — [Statements — of  the  issuing  of  the  commission^  the  tn^riM- 
ntion  thereupon  taken,  and  the  report  of  the  Master  as  to  certain 
funds  and  orders,] 

That  your  petitioner,  having  perfectly  recovered  his  sound  state 
of  mind  and  understanding,  for  four  years  last  past  and  upwards,  is 
desirous  that  the  said  commission  of  lunacy  should  be  now  super- 
seded, and  that  the  costs  of  all  parties  may  he  taxed  and  paid. 

That  there  is  now  standing  in  the  name  of  the  Acccountant-Ge- 
neral  of  the  High  Court  of  Chancery,  in  trust  in  this  matter,  the 

sum  of  £ ,  Reduced  91.  per  cent.  Annuities  [the  amount  and  cfe- 

scription  of  the  funds]. 

(n)  In  re  Jodreli,  26th  June,  1831.  fornix  of  affidavits  in  support  of  apeti- 

(a)  Sec  ante,  Chap.  V.  s.  11,  and  see      tion  of  this  kind,  antej  pp.  648 — 452. 
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Your  petitioner,  therefore,  humbly  prays  your  Lordship,  that 
he  may  be  at  liberty  to  attend  in  open  Court,  for  the  pur* 
pose  of  being  examined  as  to  his  sanity  of  mind  and  com- 
petency of  understanding  for  the  management  of  his  person 
and  estate,  and  that  the  said  commission,  inquisition,  and 
proceedings  therein,  may  be  superseded  forthwith,  and  that 
a  supersedeas  may  issue  for  that  purpose.     And  that  it  may 

be  referred  to ,  Esq.,  the  Master  to  whom  this  matter 

stands  referred,  to  tax  all  parties  their  costs  of  this  applica* 
tion,  and  that  the  same,  when  taxed,  may  be  paid  to  their  re- 
spective solicitors,  by  sale  of  a  competent  part  of  the  said  sum 

of  £ ;  and  that  so  much  of  the  said  sum  of  £ Bank 

SL  per  cent*  Annuities,  as  shall  remain  after  such  sale,  may 
be  transferred  into  the  joint  names  of  your  petitioner  and 
his  said  wife.  And  that,  upon  payment  thereof,  the  recog- 
nizance entered  into  by  the  said  Icammittee']  and  his  sure- 
ties may  be  delivered  up  by  the  Clerk  of  the  Custodies,  to  be 
vacated  and  cancelled,  or  that  your  Lordship  will  be  pleased 
to  make  such  further  or  other  order  in  the  premises  as  to 
your  Lordship  shall  seem  meet. 

And  your  petitioner  will  ever  pray,  &c. 

Order  thereon. 

That  the  commission  of  lunacy  issued  in  the  matter  of  llwuttic}, 
and  the  inquisition  taken  thereon,  and  the  grant,  and  all  pro- 
ceedings relating  thereto,  be  superseded  and  determined  (p). 

A  reference  was  directed  to  the  Master  to  tax  the  costs  of  the  pe- 
titioner and  of  his  committees  and  next  of  kin;  and,  upon  pay- 
ment of  a  sum  mentioned  in  a  former  order,  it  was  further  or- 
dered, that  the  recognizance  entered  into  by|  [the  commUtee  and 
his  sureties'],  bearing  date  &c.,  be  delivered  up  by  the  Clerk  of 
the  Custodies  to  the  said  Icommittee],  to  be  vacated  and  cancelled. 
[Notice  of  attending  tfie  Master  to  be  given  to  the  petitioner  and 
the  next  of  kin  and  committees  of  the  person  and  estate  of  the 
late  lunatic]. 


Petition  of  the  only  Sister  and  Heiress-at-Law  of  a  Lunatic,  for  a 
Reference  to  the  Master  to  inquire  as  to  Proceedings  for  declaring 
a  Lunatic's  Marriage  to  be  void(q), 

IN  the  matter  &c., 
-To  the  Right  Honourable  &c. 

The  humble  petition  &c. 

Sheweth, 

That — [Statement  of  the  preliminary  proceedings  in  the  lunacy, 
and  the  lunatic's  marriage,  of  proof  that  at  that  time  she  was  a  /una* 

(p)  See  the  form  of  tupersedeai,  ante,  p.  C38.  (q)  See  ante,  p.  449. 
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tic^  and  of  its  being  knonm  to  the  husband^  whose  sole  object  m  marry' 
ing  was  to  obtain  the  lunatic's  property  f  which  was  considerable  J] 
That  your  petitioner  is  advised  that  the  marriage,  had  and  so* 

lemnized  between  the  said and  the  said  [lunatic'],  is,  under  the 

circumstances  attending  the  same,  utterly  invalid  and  null ;  but,  for 
the  purpose  of  having  the  same  so  declared,  it  will  be  necessary  to 
institute  certain  proceedings  in  the  proper  Ecclesiastical  Court,  in 
the  name  and  on  the  behalf  of  the  said  [lunatic'i. 

Your  petitioner,  therefore,  most  humbly  prays  your  Lordship, 
that  it  may  be  referred  to  the  Master  to  whom  this  matter 
stands  referred,  to  inquire  and  certify  whether  it  will  be  fit 
and  proper,  under  all  the  circumstances  of  this  case,  that 
any  and  what  proceedings  should  be  taken,  for  the  purpose 

of  having  the  said  marriage,  so  had  between  the  said 

and  the  said  [/tina^tc],  judicially  declared  to  be  null  and  void; 
or  that,  &c. 

And  your  petitioner  will  ever  pray,  &c. 

Order  according  to  the  prayer. 


Petition  of  Appeal  to  the  King  in  Council^  against  an  Order  in 

Lunacy  (r). 

IN  the  matter  of  llunatic],  Esq.,  a  lunatic  lately  de- 
ceased. 

Unto  the  King's  Most  Excellent  Majesty,  in  Council. 

The  petition  and  appeal  of  [the  committees'],  committees  of  the 
person  and  estate  of  the  said  lunatic. 

Humbly  shbweth, 

That  some  time  in  or  about  the  month  of ,  A,  B,  and  C,  his  wife, 

sister  and  only  next  of  kin  and  heiress-at-law  and  administratrix  of 
the  goods  and  chattels,  rights  and  credits,  of  the  said  [lunatic],  pre- 
sented their  petition  to  the  Lord  High  Chancellor  of  Great  Britain, 
stating  (amongst  other  things)  that  &:c.  [several  facts  as  to  the  mis' 
application  of  the  maintenance  by  the  committees  were  alleged]{s). 

And  that,  by  an  order  made  in  this  matter  on  the  petition  of  the 
said  [committees],  bearing  date  the  ISth  March,  1830,  it  was  or- 
dered, that  [order  to  pass  the  accounts  of  the  committees,  without  pre^ 
judice  to  any  proceedings  on  the  part  of  the  next  of  kin  of  the  luna^ 
tic  relating  thereto.] 

And  that  the  said  committees'  accounts,  subsequently  to  the  10th 
October,  18^7,  had  not  been  laid  before  the  said  Master;  and  the 
said  petitioner  submitted,  that  an  inquiry  ought  to  be  directed  as  to 
the  expenditure  of  the  said  committees  upon  the  maintenance  &c. 

And  that  the  said  petition  prayed  that  it  might  be  referred  to 
the  said  Master,  to  inquire  what  &c.  [the  prayer  of  the  petition  is 
here  stated,] 

(r)  See  ante,  p.  19. 
{*)  The  leading  facts  of  this  case  are  stated  an/f,  pp.  215 — 219. 
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That  divers  affidavits  were  filed  on  behalf  of  the  said  [respoa- 
dents]t  in  support  of  the  allegations  contained  in  their  said  petition ; 
and  that  affidavits  by  divers  persons  of  the  highest  character  and 
respectability  were  abo  filed  on  behalf  of  your  petitioners,  in  oppo- 
sition thereto;  and  that  by  such  last-mentioned  affidavits  it  af^iear* 
ed  (amongst  other  things)  that  your  petitioners,  during  the  whole 
time  of  their  acting  as  such  committees  as  aforesaid,  evinced  an 
anxious  desire  to  maintain  for  the  said  lunatic  a  handsome  establidi- 
roent,  suitable  to  his  rank  and  fortune,  and  to  afford  him  every  com- 
fort consistent  with  his  situation,  without  sparing  trouble  or  expense 
for  that  purpose ;  and  that  the  establishment  of  the  said  lunatic  was, 
during  the  whole  time  from  the  Appointment  of  your  petitioners  n 
committees,  to  the  death  of  the  said  lunatic,  maintained  and  kept 
up  in  a  style  suitable  to  his  rank,  fortune,  and  situation,  and  in  a 
manner  likely  to  conduce,  as  far  as  possible,  to  the  comfort  of  the 
said  lunatic,  and  that  no  expense  was  spared  by  your  petitioners  in 
respect  of  his  comfort  and  amusement,  and  that  the  food  and  raiment 
of  Uie  said  lunatic,  and  the  medical  and  other  attendance  upon  him, 
were  in  every  respect  the  best  that  your  petitioners  could  procure. 

That  it  also  appeared  that  the  said  order  [the  original  order  for 
maintenance']^  of  the day  of ,  which  is  imperfectly  and  in- 
accurately stated  in  tlie  said  petition,  is  partly  in  the  words  and 
figures  or  to  the  purport  and  c^ect  following,  (that  is  to  say),  [tke 
wordi  of  the  order  were  stated]. 

That  the  said  petition  of  the  said  [respondents]  came  on  to  be 
heard  before  the  Lord  High  Chancellor,  on  the  26th  day  of  March, 
1881 ;  and  that,  by  an  order  bearing  date  on  that  day,  his  Lordship 
was  pleased  to  order  that  it  should  be  referred  &c. — [The  order 
appealed  against  was  here  set  forth]  (f). 

That  your  petitioners  conceive  themselves  greatly  aggrieved  by 
the  said  last-mentioned  order,  and  have  therefore  appealed  there- 
from to  your  Majesty  in  Council. 

Your  petitioners,  therefore,  most  humbly  pray,  that  your  Ma- 
jesty will  be  most  graciously  pleased  to  appoint  a  day  for 
hearing  this  your  petitioners'  appeal,  with  summons  for  the 
said  [respondents]  to  appear  thereto;  and  that  thereupon  the 

said  order,  made  by  the  Lord  High  Chancellor  on  the 

day  of ,  may  be  reversed,  altered,  or  amended;  and  that 

your  petitioners  may  have  such  further  and  other  relief  in 
the  premises,  as  to  yoiur  Majesty,  in  your  great  wisdom  and 
justice,  shall  seem  meet. 

And  your  petitioners  shall  ever  pray,  &c 

(/)  See  wte^  p^  918,  219. 
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PETITIONS   RELATING  TO  LEASES,    AND  THE   MA- 
NAGEMENT OF  LUNATICS*  ESTATES  (ii). 


Petition  of  Committees  for  a  Reference  to  the  Master  as  to  grant'* 

ing  a  Lease, 

IN  the  matter  of  &c. 
To  the  Right  Honourable  &c. 

The  humble  petition  of and ,  the  committees  of  the 

person  and  estate  of  the  said  lunatic. 

Srbwetr, 

That,  pursuant  to  an  order  made  by  your  Lordship  in  this  matter, 

bearing  date  the day  of ,  a  commission  in  the  nature  of  a 

writ  delunatico  inquirendo  was  awarded  and  issued,  directed  to  cer- 
tain commissioners  therein  named,  to  inquire  of  the  lunacy  of  the 
said  [/tfffaftc];  and  that,  upon  an  inquisition  taken  by  virtue  of  the 

said  writ,  on  the day  of ,  it  was  thereby  found,  that  the 

said  [huuitic]  was  then  a  lunatic,  and  did  not  enjoy  lucid  intervals,  so 
that  he  was  not  sufficient  for  the  government  of  himself,  his  manors, 
messuages,  lands,  tenements,  goods,  and  chattels,  and  that  he  had 

been  in  the  same  state  of  lunacy  from  the day  of ;  and 

that,  by  letters  patent  under  the  Great  Seal  of  Great  Britain,  bearing 

date  the day  of ,  the  care  and  management  of  the  said 

lunatic's  estate  were  granted  to  your  petitioners. 

That  a  certain  messuage  or  tenement,  erections,  buildings,  and 

land,  containing  together acres  or  thereabouts,  situate  at , 

and  to  which  the  said  lunatic  is  entitled,  as  tenant* in-tail  in  posses- 
sion,  are  at  present  out  of  lease. 

That ,  ^lessee'],  has  offered  to  take  the  said  premises  on  lease 

for  the  term  of  twenty-one  years,  at  an  improved  yearly  rent. 

Your  petitioners,  therefore,  humbly  pray  your  Lordship,  that 
it  may  be  referred  to  the  said  Master,  to  inquire  and  certify 
whether  it  will  be  fit  and  proper,  and  for  the  benefit  of  the 
said  lunatic's  estate,  that  a  lease  of  the  said  messuage  or 
tenement  and  premises  should  be  granted  by  your  petition- 
ers to  the  said  [lessee"],  and  for  what  term,  and  at  what  rent, 
having  regard  to  the  lunatic's  interest  therein.  And  that 
the  said  Master  may  be  at  liberty  to  state  any  special  circum- 
stances, with  his  opinion  thereon,  to  the  Court;  or  that  your 
Lordship  will  be  pleased  to  make  such  further  or  other  order 
in  the  premises  as  to  your  Lordship  shall  seem  meet. 
And  your  petitioners  will  ever  pray,  &c.  (v). 

(u)  See  ante.  Chap.  VIII.  s.  1.  ly  made  on  a  petition  of  thi«  kind  ia  stat- 

(v)  The  substance  of  the  order  usual-    ed  ante,  p.  342. 
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Petition  of  Committees  to  confirm  the  Master's  Report  for  granting 

a  Lease. 

IN  the  matter  &c. 
To  the  Right  Honourable  &c. 

The  humble  petition  &c. 

Sreweth, 

That — [^The  reference  was  set  outJ] 

That  the  said  Master  made  his  report,  bearing  date  the  4th  daj 
of  August,  1 824,  in  pursuance  of  the  said  last-mentioned  order,  and 
thereby  certified,  that  he  had  been  attended  by  the  solicitor  for  all 
persons  interested,  and  in  his  presence  had  proceeded  to  make  the 
said  inquiry,  and  a  state  of  facts  and  proposals  had  been  laid  before 
the  said  Master,  on  behalf  of  your  petitioners,  stating — ^Tke  report^ 
and  upon  what  it  was  founded^] 

That  the  said  [lessee"]  has  agreed  to  bear  a  moiety  of  the  expense 
of  preparing  the  said  intended  lease,  and  the  counterpart  thereof. 

Your  petitioners,  therefore,  humbly  pray  your  Lordship,  that 
the  said  Master's  report  may  be  confirmed,  and  that  your 
petitioners  may  be  at  liberty  to  grant  a  lease  of  the  said  mes- 
suage or  tenement,  erections,  buildings,  and  land,  to  the  said 
[lessee"]^  at  the  rents,  and  subject  to  the  covenants  and  con- 
ditions in  the  said  report  particularly  mentioned  or  referred 
to,  (except  as  therein  mentioned),  such  lease  to  be  settled  and 
approved  by  the  said  Master.  And  that  it  may  be  referred 
to  the  said  Master  to  tax  your  petitioners  and  the  next  of  kin 
of  the  said  lunatic,  their  costs,  charges,  and  expenses  incur- 
red in  and  about  the  said  application  and  reference,  and  in- 
cidental thereto;  and  also  the  costs  of  preparing  the  said 
lease,  and  a  counterpart  thereof,  as  between  solicitor  and 
client,  and  that  such  costs  (save  and  except  a  moiety  of  the 
expense  of  preparing  the  said  intended  lease  and  counter- 
part), may  be  retained  and  paid  by  your  petitioners  out  of 
the  rents  and  profits  of  the  said  lunatic's  estates;  or  that 
your  Lordship  will  be  pleased  to  make  such  further  or  other 
order  in  the  premises,  as  to  your  Lordship  shall  seem  meet. 
And  your  petitioners  will  ever  pray,  &c.  (x). 

(«)  The  subitance  of  tbe  order  usually    oii/c,  p.  342 ;  and  tee  the  fonns  of  leaaa 
made  on  a  petition  of  this  kind  is  stated,    in  which  the  orders  are  redted,/Mt/. 
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PeiUion  of  the  Committee  for  a  Reference,  as  to  a  Renewal  of  Leases 

for  LiveSffcr  the  LunaJtic, 

IN  the  matter  of  ^— ,  a  lunatic. 
To  the  Right  Honourable  &c. 
The  humble  petition  &c. 
Shxweth, 

That — [^Statement  of  the  commission  of  lunacy;  the  appointment 
of  a  committee  ;  the  subsisting  leases  for  lives,  with  a  covenant  on  tfie 
part  of  the  lessees  to  renew  on  the  dropping  of  a  life;  and  other  deeds, 
shewing  in  whom  the  interest  in  the  leases  was  vested,^ 

That  in  the  opinion  of  your  petitioner  it  will  be  for  the  benefit  of 
the  said  lunatic's  estate,  that  the  said  leases  should  be  renewed ;  and 
your  petitioner  is  also  advised,  that,  for  the  purpose  of  such  renewal, 
and  in  compliance  with  the  covenant  contained  in  the  said  indenture 

of         ,  as  hereinbefore  mentioned,  it  is  necessary  that  the  said 

[on  under-lessee  of  part\  his  heirs  or  assigns,  should  release  and 
surrender  his  or  their  estate  or  interest  in  the  premises,  granted  and 
conveyed  to  him  by  the  said  last-mentioned  indenture;  and  that 
upon  the  renewal  of  the  lease,  comprising  the  premises  so  granted 
to  the  said  [under'lessee'],  he,  the  said  [under'lessee],  his  heirs,  or 
assigns,  will  be  entitled  to  have  a  new  grant  and  release  made  to 
him  or  them  of  the  premises  conveyed  to  him  by  the  said  inden- 
tures of  &c.  [date']. 

Your  petitioner,  therefore,  most  humbly  prays  your  Lordship, 

that  it  may  be  referred  to ,  the  Master  to  whom  this 

matter  stands  referred,  to  inquire  and  certify,  whether  it  will 
be  for  the  benefit  and  advantage  of  the  said  lunatic's  estate, 
or  is  otherwise  necessary  and  expedient,  that  the  said  leases 
should  be  renewed,  upon  payment  by  your  petitioner  to  the 

said  [Ussorl  of  the  respective  fines  of  £ and  £ ,  with 

interest  thereon,  as  stipulated  in  the  said  respective  in- 
dentures of  lease,  and  the  stamp  duties,  fees,  and  expenses 
incident  to  such  renewal ;  and  that  it  may  also  be  referred 
to  the  Master  to  inquire  and  certify  who  is  a  proper  person 
to  be  nominated  as  a  cestui  que  vie  in  such  renewed  leases,  in 

the  place  and  stead  of  the  said ,  deceased;  and  whether 

it  is  proper  that  the  said  [under^lesseel,  his  heirs,  or  assigns, 
should  be  required  to  surrender  his  or  their  estate,  term, 
and  interest  under  the  said  indentures  of  [</a/e],  in  the  pre- 
mises thereby  conveyed  to  him,  and  that  a  new  grant  and 
lease  of  the  same  premises  should  be  made  to  him  or  tliem 
for  and  during  the  lives  now  in  being,  and  the  life  of  such 
person  as  shall  be  named  in  such  renewed  lease  or  leases, 
at  and  under  the  like  yearly  rent  and  reservation,  and  with, 
under,  and  subject  to  the  like  covenants,  conditions,  and 

AAA 
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agreements,  mutatis  mutandis^  as  were  reserved  and  con- 
uined  in  the  said  indenture  of  [date];  or  that  &c. 
And  yout  petitioner  &c. 

An  order  of  reference  was  made  nearly  in  the  words  of  the  petition, 
with  a  direction  for  the  Master,  in  case  he  approved  of  the  re- 
newal, to  inquire  out  of  what  fund,  or  by  what  means  the  expenses 
of  renewal  ought  to  be  paid. 


PetitioH  to  confirm  Master's  Report  as  to  the  Renewal  of  a  College 

Lease  for  the  Benefit  of  the  Lunatic* 

IN  the  matter  of ,  a  lunatic. 

To  the  Right  Honourable  &c. 

The  humble  petition  of ,  committee  of  the  estate  of  the 

said  lunatic,  and  also  his  sole  next  of  kin. 
Shewbth, 

That,  by  an  order  made  in  this  matter,  on  the  petition  of  your 

petitioner,  and  bearing  date ,  it  was  referred,  &c.  [Reference  to 

inquire  as  to  terms  of  renewal^  and  the  report  thereon^  were  set  forth,'] 

Your  petitioner,  therefore,  mosthumbly  prays  your  Lordship,  that 
the  Master's  said  report  may  be  confirmed,  and  that  your  peti- 
tioner may  be  at  liberty vto  renew  the  said  lease  accordingly, 
upon  the  terms  and  conditions  set  forth  in  the  said  report,  name- 
ly, the  payment  of  the  sum  of  £ for  the  fine,  and  £ for 

fees  of  renewal,  including  the  ad  valorem  duty  on  such  re- 
newal, with  the  reservation  of  the  annual  and  accustomed  fees, 
rents,  and  payments,  and  the  reservation  also  of  the  annual 
payment  to  the  vicar  of  600^.,  with  the  customary  allow- 
ances as  hereinbefore  set  forth.     And  that  the  said  fine  and 

fees,  amounting  together  to  the  sum  of  £ ,  may  be  raised 

and  paid  out  of  the  cash  in  the  Bank,  standing  to  the  credit 
of  this  matter  at  the  date  of  your  Lordship's  order  oo  this 
petition,  including  the  January  dividends,  so  far  as  the 
same  will  extend  to  pay  the  same,  and  the  residue  thereof 

by  sale  of  such  part  of  the  said  £ ,  Bank  Annuities, 

standing  in  the  name  of  the  Accountant-General  in  trust  in 
this  matter,  as  with  the  said  cash  in  the  Bank  will  raise  the 
said  fine  and  fees;  and  that  the  Accountant-General  may  be 
ordered  to  proceed  to  such  sale  accordingly;  and  that  the 
proceeds  thereof,  together  with  the  said  cash  in  the  Bank, 
may  be  paid  to  your  petitioner,  to  be  applied  by  him  in  pay- 
ment of  the  said  fine  and  fees.  And  that  it  may  be  refer- 
red to  the  said  Master  to  tax  your  petitioner,  as  committee 
and  next  of  kin,  his  costs,  charges,  and  expenses  of  nego- 
tiating, applying  for,  and  obtaining  the  said  renewal,  and 
all  the  expenses  of  and  occasioned  by  the  said  reference  and 
incidental  thereto;  and  that  the  same,  when  so  taxed,  may  be 
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retained  and  paid  by  your  petitioner  out  of  th^  lunatic's  es- 
tate, and  be  allowed  him  on  passing  his  accounts. 
And  your  petitioner  will  ever  pray,  &c. 

The  order  was  made  according  to  the  prayer  of  the  petition. 


Petition  oftJie  Committee  of  the  Estate  for  a  Reference  to  the  Master 
to  inquire  as  to  making  an  Allowance  to  Tenants  of  a  Farm^  for 
Losses  they  had  sustained,  and  an  Abatement  of  Rent  (y), 

IN  the  matter  of ,  a  lunatic. 

To  the  Right  Honourable  &c. 

The  humble  petition  of  &c. 

Sheweth, 

That — ^Statement  of  the  commission  of  lunacy;  the  appoinimeni 
of  a  committee  of  the  estate;  the  letting  of  the  farm,  ^c;  and  that 
i/ie  tenants  had  sustained  losses  in  consequence  of  wet  seasons."} 

That  besides  the  losses  which  have  already  fallen  on  the  present 
tenants  as  above  detailed,  your  petitioner  is  informed  by  persons 
competent  to  form  a  judgment  in  such  matters,  that  the  said  farm 
and  lands  are  much  reduced  and  lessened  in  value,  since  the  same 
were  let  to  the  present  tenants,  by  the  great  depreciation  in  value  of 
every  description  of  farming  stock  and  produce,  and  the  increase 
of  poor  and  other  rates,  and  on  acc(5Unt  of  the  additional  sum  which 
it  has  lately  become  necessary  to  pay  for  labour. 

That  one  of  the  present  tenants,  and  some  other  members  of  his 
family,  have  been  in  the  occupation  of  the  said  farm  for  many  years 
past,  and  have,  as  your  petitioner  hath  been  informed  and  believes, 
used  their  best  endeavours  in  the  good  conduct  and  management  of 
the  said  farm. 

That  tlie  said  [tenants],  the  present  tenants  of  the  said  farm, 
have  applied  to  and  requested  your  petitioner  to  make  them  some 
allowance  in  respect  of  the  very  serious  losses  which  they  have  sus- 
tained in  manner  hereinbefore  set  forth,  and  to  make  some  reduc- 
tion in  their  rent  for  the  time  to  come. 

Your  petitioner,  therefore,  most  humbly  prays  your  Lordship, 

that  it  may  be  referred  to ,  Esq.,  the  Master  to  whom 

this  matter  stands  transferred,  to  inquire  and  certify  to  your 
Lordship,  whether  it  will  be  (it  and  proper,  or  for  the  benefit 
of  the  said  lunatic  or  his  estate,  that  any  and  what  allow- 
ance should  be  made  to  [tenants],  the  present  tenants  of 

farm,  for  or  in  respect  of  the  losses  which,  under  the 

circumstances  hereinbefore  detailed  and  set  forth,  they  have 

sustained  in  and  during  the  years , ,  and ;  and 

whether  it  will  be  fit  and  proper,  and  for  the  benefit  of  the 
said  lunatic  and  his  estate,  that  any,  and  if  any,  what  reduc- 
tion or  abatement  should  be  made  to  the  said  [tenants]  out  of 

{if)  See  ante,  pp.  180—181. 
A  A  A  2 
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the  rent  now  due,  and  henceforth  to  accrue  due  from  the 
said  [tenanti]  for  rent  of  the  said  farm  called  —fans; 
and  from  what  time  such  reduction  or  abatement  should 
commencci  and  up  to  what  time  the  same  should  continue; 
or  that  your  Lordship  will  be  pleased  to  make  such  further 
or  other  order  in  the  premises  as  to  your  Lordship  shall 
seem  meet. 
And  your  petitioner  will  ever  pray,  &c. 

An  order  was  made  nearly  in  the  words  of  the  prayer  of  the  peti- 
tion, notice  of  attending  before  the  Master  to  be  given  to  the 
next  of  kin. 


PetUion  of  the  Committees  of  the  Person  and  Estates/or  a  Reference 
to  the  Master  to  mjiure  as  to  Repairs  on  the  Luna^*s  Estate  {2), 

IN  the  matter  of ,  a  lunatic. 

To  the  Right  Honourable  &c. 
The  humble  petition  &c. 
Shbwbth, 

That — [^Statements  of  the  commission  and  m^mltofi,  and  of  the 
appointment  of  committees^  and  the  grant  of  the  custody,'] 

That  the  said  lunatic  is  entitled,  as  tenant  in  tail  in  possession,  to 
a  messuage  or  dwelling-house,  farm,  lands,  and  hereditaments, 
situate  in ,  &c.,  now  in  the  occupation  of . 

That  the  said  messuage  or  dwelling-house,  and  the  farm*build- 
ings,  and  also  the  fences  of  the  said  farm,  require  considerable  re- 
pairs, the  expense  of  which  repairs  has  been  estimated  at  the  sum 
of  5001.,  or  thereabouts. 

Your  petitioners,  therefore,  most  humbly  pray  your  Lordship, 
that  it  may  be  referred  to  the  said  Master  to  inquire  and 
certify  whether  it  will  be  fit  and  proper  and  for  the  benefit 
of  the  said  lunatic  and  his  estate,  having  regard  to  the  luns- 
tic's  interest  therein,  that  the  said  messuage  or  dwelling- 
house,  and  the  farm-buildings  and  fences,  should  be  re- 
paired; and  that  the  said  Master  may  inquire  and  certify 
what  sum  will  be  reasonable  and  proper  to  be  allowed  fiv 
such  repairs ;  and  that  he  may  be  at  liberty  to  state  any  spe- 
cial circumstances;  or  that  your  Lordship  will  be  pleased  to 
make  such  further  or  other  order  in  the  premises  as  to  your 
Lordship  shall  seem  meet. 
And  your  petitioners  will  ever  pray,  &c. 

Order  according  to  the  prayer  of  the  petition. 

(z)  See  ante,  p.  202. 
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Petition  of  Committees  to  confirm  the  Master's  Report^  made  in  pur^ 
suance  of  the  Reference  under  last  Petition, 

IN  the  matter  of 1  a  lunatic. 

To  the  Right  Honourable  &c. 

The  humble  petition  &c. 

SfiEWETHy 

That — [Statement  of  the  order  of  reference  to  the  Master  made  on 
the  last  petition^  ttnd  his  report,'} 

Your  petitioners,  therefore,  humbly  pray  your  Lordship,  that 
the  Master's  said  report  may  be  confirmed ;  and  that  they 
may  be  allowed  to  pay  the  said  sum  of  500^  for  the  said 
repairs  out  of  the  rents  and  profits  of  the  said  lunatic's  es- 
tates, and  be  allowed  the  same  on  passing  their  accounts 
before  the  said  Master.  And  that  it  may  be  referred  back 
to  the  said  Master  to  tax  your  petitioners  and  the  next 
of  kin  of  the  said  lunatic  their  costs,  charges,  and  expenses 
of  the  said  petition  and  reference,  and  incident  thereto,  as 
between  soUcitor  and  client.  And  that  your  petitioners  may 
be  at  liberty  to  retain  and  pay  what  the  said  Master  shall 
certify  to  be  proper  to  be  allowed  for  such  costs,  charges, 
and  expenses,  and  that  they  may  be  allowed  the  same  on 
passing  their  accounts  before  the  said  Master.  And  that  it 
may  be  referred  to  the  Master  from  time  to  time  to  inquire 
and  certify  whether  any  and  what  repairs  or  improvements 
are  necessary  to  be  done  on  the  estates  of  the  said  lunatic, 
or  any  of  them,  and  out  of  what  fund  the  expenses  of  such 
repairs  and  new  buildings  ought  to  be  paid ;  or  that  your 
Lordship  will  be  pleased  to  make  such  further  or  other  or- 
der in  the  premises  as  to  your  Lordship  shall  seem  meet. 
And  your  petitioners  will  ever  pray,  &c. 


Petiiian  to  confirm  Master's  Report^  and  for  Order  to  cut  Timber  on 

Lunatic's  Estate  (a). 

IN  the  matter  of ,  a  lunatic. 

To  the  Right  Honourable  &c. 

The  humble  petition  &c.,  the  committees  of  the  estate  of  the 

above-named  lunatic. 

Shewbth, 

That  by  an  order  made  in  this  matter,  upon  the  petition  of  the 
said  [committees']^  bearing  date  the  9th  day  of  March,  1832,  it  was 
ordered,  that  it  should  be  referred  to  the  Master  to  whom  this 

(a)  Seeattte,  pp.  181— 182. 
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And  let  due  notice  of  attending  the  said  Master  be' given  to  [tke 
committee  of  the  estate^  the  ki^ir-at^law,  and  next  of  1^  of  the 
lunatic.^ 


Petition  of  Committee  of  the  Person  and  Estate  for  a  Reference  as  to 
Sale  of  part  of  Lunatic*  s  Estate  for  Payment  of  Iwnimbrances  and 
Debts. 

IN  the  matter  of ,  a  lunatic. 

To  the  Right  Honourable  &c. 

The  humble  petition  of  &c. 

Shjbwbth, 

That — [^An  order  of  reference  to  Master  to  take  an  account  of  in- 
cumbrances on  the  lunatic*s  estate^  and  to  certify  out  qf  what  fund  tke 
same  ought  to  be  paidwas  stated;  and  that  it  appeared  from  proceed" 
ings  before  Master  that  the  lunatic*s  property  consisted  only  of  real 
estates,  of  which  he  was  seised  in  fee]. 

Your  petitioner,  therefore,  most  humbly  prays  yt>ur  Lordship, 
that  it  may  be  referred  to  the  said  Master  to  whom  the 
matter  is  referred,  to  inquire,  in  addition  to  the  inquiries 
already  directed  in  this  matter,  whether  it  is  necessary  and 
fit  and  proper,  and  for  the  benefit  of  the  said  lunatic  and  ha 
ostate,  that  any  and  what  part  or  parts  of  the  estates  of  the 
said  lunatic,  should  be  sold  for  the  discharge  of  the  incum- 
'  brances  upon  the  same,  and  for  payment  of  the  debts  and 
charges  otherwise  due  from  the  said  lunatic's  estate,  and 
what  sum  will  be  required  to  be  raised  for  tliat  purpose, 
and  that  he  may  be  at  liberty  to  make  a  separate  report 
thereof,  and  if  the  said  Master  shall  be  of  opinion  that  any 
such  sale  is  necessary  and  proper,  that  he  may  be  at  liberty 
forthwith  to  issue  advertisements,  and  settle  and  approve  of 
particulars  and  conditions  for  the  sale  of  such  part  of  the 
estates  of  the  said  lunatic,  as  he  may  think  fit ;  or  that  your 
Lordship  will  be  pleased  to  make  such  further  or  other  or- 
der in  the  premises  as  to  your  Lordship  shall  seem  meet. 
And  your  petitioner  shall  ever  pray,  &c. 

An  order  was  made  thereon  according  to  the  prayer  of  the  petitioD, 
notice  to  be  given  to  the  heir-at-law  and  next  of  kin  of  the  lu- 
natic. 


Fortns  of  PetUians  and  Orders.  729 


PetUion  of  the  Committee  oj  the  Person  and  Estate  of  a  Lunatic  for 
confirming  the  Master*s  Report  approving  a  Sale  of  the  Lunatic^s 
real  Estates  for  Payment  of  the  Costs  in  the  Lunacy, 

IN  the  matter  of  -^,  a  person  of  unsound  mind. 
To  the  Right  Honourable  &c. 
The  humble  petition  &c. 
Shsweth, 

[Statement  of  the  order  for  the  commissionf  the  inquisition^  the 
order  appointing  the  committecj  and  an  order  of  reference  to  the 
Master  to  tax  further  costs^  and  to  certify  out  of  what  fund  such 
costs^  and  those  which  had  been  before  taxed,  should  be  paid]. 

That  ,  Esq.,  the  Master  to  whom  this  matter,  by  a  general 

order  of  transfer,  stands  transferred,  by  his  report  made  in  this  mat- 
ter, bearing  date  the  22nd  day  of  March,  18S1,  in  pursuance  of  the 

said  order  of ,  certified  that  he  had  been  attended  by  the  so* 

licitors  of  your  petitioner  and  of  the  several  next  of  kin  of  the 
said  [lunatic"],  and  he  found  that  a  state  of  facts  and  proposal  were 

laid  before ,  Esq.,  his  predecessor,  by  or  on  behalf  of  your 

petitioner  the  committee  aforesaid  (supported  by  the  evidence  here- 
in-afler  mentioned).  Whereby  [the  proceedings  on  the  taxation  of 
costs  are  set  forth,  and  the  particulars  of  the  property  proposed  to 
be  sold].  And  the  said  Master  further  found,  that,  in  support  of 
the  said  state  of  facts  and  proposal,  three  several  affidavits  made  in 
this  matter  hereinafter  mentioned  were  laid  before  his  said  predeces- 
sor (that  is  to  say),  an  affidavit  of  &c.  [The  affidavits  of  surveyors, 
who  stated  their  opinions  as  to  the  value  of  the  property  proposed  to 
be  sold  were  set  forth,] 

And  the  said  Master  found  that  his  said  predecessor  allowed  the 
said  state  of  facts  and  proposal ;  and  he  certified  that  having  con- 
sidered the  same,  and  the  sevend  affidavits  therein  and  before  sta- 
ted, he  was  of  opinion  that  the  several  costs,  charges,  and  ex- 
penses incurred  in  and  about  this  matter,  and  so  taxed  respectively, 

and  amounting  to  the  sum  of  £ ,  as  thereinbefore  mentioned, 

ought  ta  be  raised  and  paid  respectively  by  sale  of  the  several  free- 
hold and  leasehold  estates,  and  other  property  belonging  to  the  said 
[htnaHc],  and  comprised  in  the  several  valuations  thereof  respec- 
tively, as  aforesaid,  and  also  out  of  any  balance  that  may  hereafter 
be  in  the  hands  of  the  said  committee  of  the  said  lunatic's  estate  on 
passing  his  account  thereof. 

Your  petitioner,  therefore,  most  humbly  prays  your  Lordship, 
that  the  Master's  said  report,  bearing  date  the  — ^-  day  of 
,  may  be  confirmed ;  and  that  it  may  be  referred  to 
the  Master  to  whom  this  matter  stands  transferred,  to  tax 
the  reasonable  and  proper  costs,  charges,  and  expenses  of 
your  petitioner  and  of  the  several  next  of  kin  of  the  said 
[lunatic]  of  and  incident  to  this  application,  and  of  the  pro- 
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ceedings  consequent  thereon;  and  that  the  several  costi^ 
charges,  and  expenses  incurred  in  and  about  this  matter,  and 
so  taxed  respectively,  and  amounting  to  the  sum  of  £-- — , 
as  aforesaid,  and  also  the  costs,  charges,  and  expenses  of 
this  application  and  the  proceedings  consequent  thereon, 
may  be  raised  and  paid  respectively  by  sale  of  the  several 
freehold  and  leasehold  estates  and  other  property  belonging 
to  the  said  [lunalic]f  and  comprised  in  the  several  valuations 
made  thereof  respectively,  as  aforesaid ;  and  also  out  of  any 
balance  that  may  hereafter  be  in  the  hands  of  the  eommittse 
of  the  said  lunatic's  estate  on  passing  his  account  thereof. 
And  that  the  said  freehold  and  leasehold  estates  and  other 
property  belonging  to  the  said  [/unoXicJ,  and  con^prised  in 
the  said  valuations  respectively,  may  be  sold  with  the  appro- 
bation of  the  said  Master  to  the  best  purchaser  or  pur- 
chasers that  can  be  got  for  the  same,  to  be  allowed  by  the 
said  Master,  wherein  all  proper  parties  are  to  join,  as  the 
Master  may  direct;  and  if  the  leasehold  piece  or  parcel  of 
ground  with  the  said  messuages  erected  thereon,  situate  &c, 

valued  at  the  sum  of  £ ,  as  hereinbefore  stated,  being 

part  of  the  premises  hereinbefore  directed  to  be  sold,  should 
be  disposed  of  with  the  approbation  of  the  said  Master,  then 
that  the  sum  of  6002*  may  be  paid  out  of  the  purchase- 
money  for  the  same  to  the  before-named  [mortgagee]  in  part 
discharge  of  the  principal  iponey  due  to  hiqi  on  his  afore- 
said mortgage;  or  that  your  Lordship  will  be  pleased  to 
make  such  further  or  other  order  in  the  premises,  as  to  your 
Lordship  shall  seem  meet* 

And  your  petitioner  will  ever  pray,  &c» 

Order  thereon. 

That  the  Master's  said  report  be  confirmed.    And  I  do  hereby  fur- 
ther order,  that  it  be  referred  to ,  the  Master  to  whom  this 

matter  stands  transferred,  to  tax  the  reasonable  and  proper  costs, 
charges,  and  expenses  ot  the  petitioner,  and  of  the  several  next 
of  kin  of  the  said  lunatic,  of  and  incident  to  this  application,  and 
the  proceedings  conseqiient  thereon.  And  I  do  hereby  fiuther 
order,  that  the  amount  of  the  said  costs,  charges,  and  expenses, 

when  so  taxed,  and  also  the  sum  of  £ ,  the  amount  of  the 

costs,  charges,  and  expenses  already  taxed,  as  in  the  said  report 
mentioned,  be  raised  and  paid  by,  with,  and  out  of  the  monies  to 
arise  from  the  sale  of  the  several  freehold  and  leasehold  estates 
and  other  property  belonging  to  the  said  lunatic,  directed  to  be 
made  as  hereinafter  mentioned ;  and  also  out  of  any  balance  which 
may  hereafter  be  remaining  in  the  bands  of  the  said  petitioner,  ss 
the  committee  of  tlie  said  lunatic's  estate,  on  passing  his  accounts 
before  the  said  Master.  And  I  do  think  fit,  and  hereby  further 
order,  that  the  several  freehold  and  leasehold  estates,  and  other 
property  belonging  to  the  said  lunatic,  comprised  in  the  several 
valuations  made  thereof  respectively,  as  stated  in  the  said  report, 
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be  sold,  either  by  public  auction  or  private  contract,  with  the 
approbation  of  the  luiid  Master  (subject  to  any  mortgage  or  mort-* 
gages  thereon,  or  on  any  part  thereof,  in  case  the  mortgagee  or 
mortgagees  shall  not  concur  in  such  sale),  to  the  best  purchaser 
or  purchasers  that  can  be  gotten  for  the  same,  to  be  ulowed  of 
by  the  said  Master,  wherein  all  proper  parties  are  to  join  as  the 
said  Master  shall  direct;  and  that  the  committee  may  be  at  li- 
berty out  of  the  purchase  money  for  the  leasehold  premises  in 
aforesaid,  in  the  said  petition  mentioned,  to  pay  off  and  dis- 
charge the  sum  of  600/.,  part  of  the  principal  money  due  to  the 
baid  [fnortgagee]  on  his  mortgage  in  the  said  petition  meidtioned, 
upon  hu  joining  in  the  assignment  or  conveyance  of  the  said  pre- 
mises to  the  purchaser  or  purchasers  thereof.  And  in  order  to  such 
sale,  all  deeds  and  writings  relating  to  the  said  estates  and  pro- 
perty, in  the  custody,  possession,  or  power  of  the  committee  of 
the  estate,  or  of  any  other  person  or  persons,  are  to  be  produced 
before  the  said  Master  upon  oath,  or  as  he  shall  direct.  And  I 
do  hereby  further  order,  that  it  be  referred  to  the  said  Master  to 
settle  and  approve  of  a  proper  sura  to  be  bid  up  to,  for  the  said 
several  freehold  and  leasehold  estates  and  other  property,  in 
order  to  prevent  the  same  being  sold  under  the  real  value  thereof, 
and  to  appoint  one  or  more  person  or  persons  to  bid  for  the  same 
accordingly.  And  I  do  reserve  the  consideration  of  all  further 
directions  until  after  the  said  Msster  shall  have  made  his  report, 
when  such  further  order  shall  be  made  as  shall  be  just.  And  let 
due  notice  of  attending  the  said  Master  be  given  to  the  heir-at- 
law  of  the  said  lunatic,  and  to  such  person  or  persons  as  would 
be  entitled  to  a  distributive  share  or  distributive  shares  of  the 
said  lunatic's  estate,  in  case  he  were  now  dead  intestate. 


Petition  of  the  Committees  of  the  Estate,  for  confirming  Reports  of 
the  Master  approving  of  the  Sale  of  Three  Lots  of  a  Lunatic's 
Estate  to  a  Purchaser, 

IN  the  matter  of ,  a  lunatic. 

To.  the  Right  Honourable  &c. 

The  humble  petition  &c« 

Sheweth, 

That  by  an  order  made  in  this  matter,  bearing  date  the  6th  day 
of  August,  1 3Z5,  it  was  (amongst  other  things),  ordered,  that  the 
real  estates  of  the  said  lunatic  [except  ^c],  and  the  whole  of  the 
leasehold  estates  of  the  said  lunatic,  should  be  sold  by  public  auction, 

at  one  or  more  sale  or  sales,  witli  the  approbation  of ,  Esq.,  the 

Master  to  whom  this  matter  stood  referred,  to  the  best  purchaser 
or  purchasers  that  could  be  got  for  the  samc^. 

That,  in  pursuance  of  the  said  order,  the  said  Master,  by  his  re- 
port bearing  date  the  25th  day  of  May,  1826,  certified,  that  he  had 
proceeded  to  sell  certain  freehold  estates  in  the  county  of  Kent,  and 
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certain  leasehold  housea  in  the  county  of  Middlesex,  bdonging  to 
the  said  [^uno/tc],  and  for  that  purpose  he  caused  advertisements  to 
be  published  in  die  London  Gasette,  and  in  other  public  newspapen* 
for  the  peremptory  sale  thereof  on  that  day,  at  the  public  sale-room 
of  the  Court  of  Chancery,  in  thirteen  lots;  and  that  [the  purchaser], 
having  bid  for  the  premises  comprised  in  Lot  10,  the  sum  of  245iL, 
and  no  person  having  bid  more  for  the  same,  he  did  approve  and 
allow  of  the  said  [purchaser']  as  the  best  bidder  for  and  the  par- 
chaser  of  the  said  Lot  10,  at  the  said  price  or  sum  of  245i. 
And  the  said  Master  further  certiBed,  that  he  had  in  his'  schedule 
to  that  his  report  set  forth  the  particulars  of  the  premises  com- 
prised in  the  said  lot,  and  also  a  copy  of  the  conditions  of  sale,  so 
far  as  the  same  relate  to  the  said  Jot. 

That  by  another  order  made  in  this  matter,  upon  the  petition  of 
your  petitioners,  bearing  date  the  fiBth  day  of  July,  1827,  your 
Lordship  was  pleased  to  order  that  it  should  be  referred  &c«  [A 
reference  to  the  Master  as  to  the  propriety  of  completing  an  agree^ 
mentfor  sale  to  the  purcluuer  of  other  parts  of  an  undivided  moietf 
of  other  property  of  the  lunatic]. 

That  the  said  Master,  in  pursuance  of  the  said  last* mentioned  or- 
der, made  his  report,  bearing  date  the day  of  November     ■     » 

and  thereby  certiOed  that  he  had  been  attended  by  the  solicitor  f(»r 
your  petitioners,  and  for  the  wife  and  children  of  the  said  lunatic, 
and  had  proceeded  to  make  the  said  inquiry;  and  he  found  that,  pur- 
suant [the  proceedings  on  the  order  for  sale  are  mentioned;  the  com- 
tract  for  sale  and  other  evidence^  including  the  affidavit  of  a  surveyor^ 
are  referred  to,  and  the  Master* s  report  in  favour  of  the  propieed 
sale]. 

That  the  said  [purchaserJi  is  satisfied  with  the  title  of  the  said 
lunatic  to  one  undivided  moiety  of  the  said  several  leasdiold  mes- 
suages. 

Your  petitioners,  therefore,  humbly  pray  your  Lordship,  that 
the  Master^s  said  reports  [approving  sales]^  bearing  date^ 
&c.,  may  be  absolutely  confirmed  (d);  and  that  the  said  (jmr- 
chaser]  may  be  ordered  to  pay,  on  or  before  the day  of 

(d)  On  a  petition  for  an  order,  under  understood  would  endanger  the  tale  of 

the  sutute  1 1  Geo,  4  &  1  fFUL  4,  c.  65,  the  whole.   The  better  pjan  would  he,  to 

for  a  oonyeyance  of  certain  estates  which,  procure  an  act  of  parliament  to  legalise 

with  the  'approbation  of  the  Master,  had  the  sale,  a  thing  that  he   understood 

been  sold  by  the  committee  of  the  lona-  might  be  done  with  yery  little  difficulty, 

tic,  and  of  which  the  lunatic  was  tenant  the  standing  orders  of  the  House  of 

in  tail,  Lord  Chancellor  Brougham  said.  Lords,  which   heretofore  impeded  the 

"  that  the  case  was  one  of  extreme  diffi-  passing  of  such  bills,  having,  on  one  or 

culty :  the  act  of  Parliament  clearly  gave  two  recent  occasions,  been  suspended.  It 

the  power  of  passing  estates  in  fee,  but  was  quite  dear,  that  in  thb  case  no  reoo« 

made  no  mention  whatever  of  estates  in  very  could  be  suffered,  for  the  famatic 

tail,  and  in  which  other  parties  must  of  could  not  appear  at  the  bar  of  the  Coni* 

necessity  have  some  contingent  interest,  mon  Pleas,  nor  could  his  committee  ap- 

He,  therefore,  did  not  feel  himself  autho-  pear  there  for  him."  The  case  stands  omer 

rised  to  order  the  conveyance;  which  he  for  argument  In  re  Bnutd,  15th  August, 

the  more  regretted,  as  it  applied  to  only  183S. 
s  very  small  part  of  the  property,  and  he 
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into  the  Bank  of  England,  in  the  name  and  with  the 
privity  of  the  Accountant-General  of  the  Court  of  Chancery, 
in  trust  in  this  matter,  to  an  account  to  be  intitled,  "  The 
Produce  of  the  Lunatic's  Interest  in  the  Leasehold  Property 
sold,"  tlie  said  sum  of  £  ■  ■  being  the  purchase-money  for 
the  premises  comprised  in  the  said  Lot  10,  and  the  said  sum 
of  £ being  the  purchase-money  for  the  premises  com- 
prised in  the  said  Lots  9  and  11,  in  the  said  Master's  said 
reports  respectively  mentioned,  making  together  the  sum  of 
£  *.  And  that  your  petitioners,  as  the  committees  of 
the  said  lunatic's  estates,  may  thereupon  be  directed  to  exe- 
cute in  the  name  and  on  the  behalf  of  the  said  lunatic,  a 
proper  assignment  or  assignments,  or  other  assurance,  of  all 
the  estate  and  interest  of  the  said  [/imatic],  of  and  in  the 
said  premises  comprised  in  the  said  Lots  9, 10,  and  11,  re- 
spectively, unto  the  said  Ipurckaser'jt  his  executors,  admi- 
nistrators, and  assigns,  or  as  he  or  they  shall  direct,  such 
assignments  and  other  assurances  to  be  prepared  by  and  at 
the  expense  of  the  said  [purchaser]^  his  executors,  adminis* 
trators,  or  assigns,  wherein  all  proper  parties  may  be  directed 
to  join;  and  that  thereupon  the  said  [ptcrcAaferJ'may  be  let 
into  the  possession  of  the  said  premises,  and  into  the  receipt 

of  the  rents  and  profits  thereof,  from  the day  of • 

And  that  your  petidoners  may  be  allowed  their  reasonable 
and  proper  costs  and  charges  incurred  in  and  about  the  said 
agreement,  and  the  reference  relating  thereto,  directed  to  be 
made  as  aforesaid,  and  of  this  application,  and  consequent 
thereon ;  or  that  your  Lordship  will  be  pleased  to  make  such 
further  or  other  order  in  the  premises  as  to  your  Lordship 
shall  seem  meet. 
And  your  petitioners  will  ever  pray,  &c. 

Order  thereon  upon  hearmg  counsel  for  the  petitioners,  for  the  next 
of  kin  of  the  lunatic^  and  for  the  purchaser. 

That  the  said  Master's  said  respective  reports  [approving  sales']^ 

bearing  date  respectively  the day  of ,  and  the day 

of ,  be  severally  confirmed,  to  be  observed  and  performed 

by  all  parties  thereto,  according  to  the  tenor  and  true  meaning 
thereof.  And  I  do  think  fit,  and  hereby  further  order,  that  the 
said  [purchaser"]^  named  in  the  said  petition,  do,  on  or  before  the 

day  of ,  pay  the  sum  of  £ ^  (being  the  amount  of 

the  purchase  money  for  the  premises  comprised  in  Lot  10),  and 

the  sum  of  £ ,  (being  the  amount  of  the  purchase  money  for 

premises  comprised  in  Lots  9  and  1 1,  in  the  Master's  said  reports 

respectively  mentioned),  making  together  the  sum  of  £ ,  into 

the  Bank,  with  the  privity  of  the  Accountant-General  of  the 
Court  of  Chancery,  in  trust  in  this  matter,  to  an  account  to  be 
intitled,  *'The  Produce  of  the  Lunatic's  Interest  in  the  Leasehold 
Property  sold;"  and  the  said  Accountant-General  is  to  dechire 
the  trust  thereof  accordingly,  subject  to  further  order.     And  I  do 
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hereby  further  order,  that  the  said  sum  of  £ ,  when  so  paid 

into  the  Bank,  be  not  transferred  or  disposed  of  without  notice  to 
the  said  [^purchaser\  or  to  — - — ,  his  solicitor.     And  I  do  hereby 

further  order,  that  upon  the  said  sum  of  £ being  so  paid  into 

the  Bank  as  aforesaid,  the  said  [purchaser]  be  let  into  the- pos- 
session of  the  hereditaments  and  premises  comprised  in  the  said 
Lots,  respectively  numbered  9,  10,  and  11,  and  into  the  receipt 

of  the  rents  and  profits  thereof,  from  the  — —  day  of last. 

And  thereupon  also  I  do  hereby  further  order,  that  the  petitioners, 
as  the  committees  of  the  said  lunatic's  estate,  do  forthwith  in  the 
name  and  on  the  behalf  of  the  said  {lunatic]^  execute  a  proper 
assignment  or  assignments,  or  other  assurance,  of  all  the  estate 
and  interest  of  the  said  lunatic,  of  and  in  the  premises  comprised 
in  the  said  Lots  9»  10,  and  11,  respectively,  unto  the  said  IjNcr- 
chaser]y  his  executors,  administrators,  and  assigns,  or  as  he  or 
they  shall  direct  or  appoint,  such  assignment  or  assignments  to  be 
prepared  by  and  at  the  expense  of  the  said  [^purchaaer]^  his  exe- 
cutors, administrators,  or  assigns,  and  to  be  settled  by ^  £aq., 

the  Master  to  whom  this  matter  stands  referred,  in  case  the  parties 
differ  about  the  same.  And  I  do  think  fit,  and  hereby  further 
order,  that  the  petitioners  and  the  next  of  kin  of  the  said  lunatic 
be  allowed  their  reasonable  and  proper  costs,  charges,  and  ex* 
.  penses  incurred  in  and  about  the  agreement  in  the  said  petition 
mentioned,  and  the  order  made  in  this  matter,  bearing  date  the 
day  of  July,  1627,  consequent  thereon,  and  of  thu  applica- 
tion! and  incident  thereto,  to  be  taxed  by  the  said  Master.  And 
let  due  notice  &c.  [to  next  of  kin].  And  for  the  purposes  afore- 
said, the  said  Accountant-General  &c. 


Petition  of  the  Purchaser  of  a  Lunatic* s  Estate  to  he  allowed  to  pay 
his  Purchase  Money  into  the  Banh^  and  for  a  Conveyance, 

IN  the  matter  of ,  a  lunatic 

To  the  Right  Honourable  &c. 

The  humble  petition  of  &c.  [the  purchaser']* 
Sheweth, 

That— [iS'^o^men/  of  an  order  for  sale  of  the  ItauUic's  real  esiateJ] 

That  the  said  Master,  by  his  report  bearing  date  the  —  day  of 

,  certified  that,  in  pursuance  of  such  order,  he  was  attended 

by  the  solicitors  for  the  petitioner,  &c.  [The  Master's  report  of  his 
proceedings  in  the  sale  and  his  approval  of  the  purchaser  were 
stated*] 

That,  by  an  order  made  by  your  Lordship  in  this  matter,  bearing 
date  the day  of  August, ,  the  said  report  of  the  said  Mas- 
ter was  duly  ratified  and  confirmed. 

That,  by  one  of  the  said  conditions  annexed  to  the  particulars  of 
sale  of  the  said  estate^  your  petitioner  is  directed  to  pay  die  said 
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purchase-money  into  the  Bank  of  England  with  the  privity  of  the 
Accountant-General  of  the  Court  of  Chancery. 

Your  petitioner,  therefore,  humbly  prays  your  Lordship,  that 
he  may  be  at  liberty  forthwith  to  pay  the  said  sum  of  1500/., 
being  the  consideration-money  for  the  purchase  of  the  said 
estate,  into  the  Bank  of  England,  with  the  privity  of  the  said 
Accountant-Oeneral,  in  trust  in  this  matter.  And  that  your 
Lordship  will  be  pleased  to  order  the  committee  of  the  said 
estate  to  convey  the  said  hereditaments  and  premises  to  your 
petitioner. 
And  your  petitioner  will  ever  pray,  &c. 

Order  thereon. 

That  the  said  purchaser  do  forthwith  pay  the  sum  of  1500/.,  being 
the  amount  of  the  purchase-money  for  the  real  estate  of  the  said 
lunatic  mentioned  in  the  said  petition,  and  also  the  interest  due 
thereon,  at  the  rate  of  5 1,  per  cent  per  annumf  from  the  4th  day 
of  November  to  the  time  of  such  payment  (the  amount  thereof  to 
be  verified  by  affidavit),  into  the  Bank  of  England,  in  the  name 
and  with  the  privity  of  the  Accountant-General  of  the  Court  of 
Chancery,  on  the  credit  of  this  matter,  to  an  account  to  be  intitled, 
**  The  Produce  of  the  Sale  of  the  real  Estate  of  the  said  Lunatic ;" 
and  the  said  Accountant-General  is  to  declare  the  trust  thereof  ac- 
cordingly. And  I  do  hereby  further  order,  that  the  said  sum  of 
1500/.,  and  the  interest  aforesaid,  when  paid  into  the  said  Bank  as 
before  directed,  be  laid  out  by  the  said  Accountant-General  in  the 
purchase  of  Bank  Si,  per  cent.  Consolidated  Annuities,  in  trust  in 
this-  matter,  and  placed  to  the  account  aforesaid ;  and  he  is  to  de- 
clare the  trust  thereof  accordingly,  subject  to  further  order.  And 
I  do  think  fit,  and  hereby  further  order,  tliat,  upon  the  said  sum 
of  1500/.  and  interest  being  paid  into  the  said  Bank  as  afore- 
said, the  said  [comnuttee'},  the  committee  of  the  estate  of  the  said 
lunatic,  do  forthwith  in  the  name  and  on  the  behalf  of  the  said 
lunatic,  execute  a  proper  conveyance  or  other  assurance  of  the 
hereditaments  and  premises  in  the  said  petition  mentioned ;  and 
all  the  estate,  right,  title,  and  interest  whatsoever  of  the  said  lu- 
natic therein  and  thereto,  subject  to  the  dower  of  the  said  ■, 
and  also  to  the  mortgage  on  Uie  said  estate  in  the  said  petition 
respectively  particularly  mentioned,  unto  the  said  [purcha5er'\,  his 
heirs,  executors,  administrators,  and  assigns,  or  as  he  or  they 
shall  direct  or  appoint;  such  conveyance  or  assurance  to  be  set* 
tied  by  ■  ■  ,  the  Master  to  whom  this  matter  stands  referred, 
in  case  the  parties  differ  about  the  same ;  in  which  case  let  due 
notice  of  attending  the  said  Master  be  given  to  all  parties  in- 
terested; and  for  the  purposes  aforesaid  the  said  Accountant- 
General  is  to  draw  &c. 
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Petition  of  the  Committees  of  the  Estate  for  a  Reference  as  to  com- 
pleting a  Contract  for  the  Purchase  of  an  Estate  for  the  LunaUc. 

IN  the  matter  of ,  a  lanatic. 

To  the  Right  Honourable  &c. 

The  humble  petition  &c. 

Shbweth, 

That — IStatement  of  the  commission  and  inqmisition^  the  appoini* 
ment  of  committees^  the  grant  of  the  custody.'] 

That  the  said  lunatic  is  tenant  for  life  in  possession  of  an  estate 

in ^  called ,  being  the  family  estate  of  the  said  lunatKi 

the  annual  rental  whereof  amounts  to  £ ,  and  upwards. 

That  a  piece  of  freehold  land,  containing acres  or  there- 
abouts, lying  contiguous  to  the  said  estate  and  convenient  to  be 
held  therewith,  having  been  offered  for  sale,  your  petitioners,  on  be- 
half of  the  said  lunatic  (but  subject  to  your  Lordship's  approba- 
tion), have  contracted  with ,  the  owner,  for  the  purchase  thereof 

at  the  sum  of  47 L  per  acre. 

That  a  certain  farm  house,  lands,  and  hereditaments,  contaioii^ 

in  the  whole acres,  or  thereabouts,  also  lying  contignom  to 

the  said  estate  of  the  said  lunatic,  and  convenient  to  be  heJd  there- 
with, having  been  likewise  offered  for  sale,  your  petitioners,  on  behalf 
of  die  said  lunatic,  (but  subject  to  your  Lordship's  approbation),  have 

contracted  with ,  the  owner,  for  the  purchase  thereof  at  the 

sum  of  500/.  [Some  good  reason  for  the  proposed  purchase  should 
be  shewn"]. 

Your  petitioners,  therefore,  humbly  pray  your  Lordship,  that 
it  may  be  referred  to ,  the  Master  to  whom  this  mat- 
ter stands  referred,  to  inquire  and  certify  to  your  Lordship 
whether  it  will  be  fit  and  proper,  and  for  the  benefit  of  the 
said  lunatic's  estate,  that  the  said  contracts  so  as  aforesaid 
entered  into  by  your  petitioners  for  the  purchase  of  the  said 
lands  and  hereditaments,  should  be  carried  into  effect,  and 
whether  good  titles  can  be  made  to  the  said  lands  and  here- 
ditaments. And  if  the  said  Master  shall  be  of  opinion  that 
it  will  be  for  the  benefit  of  the  said  lunatic's  estate  that  the 
said  contracts  should  be  carried  into  effect,  and  that  good  titles 
can  be  made  to  the  said  lands  and  hereditaments  so  con- 
tracted to  be  purchased,  then  out  of  what  fund  the  purchase- 
money  for  the  same  should  be  paid.  And  that  the  said  Master 
may  be  at  liberty  to  make  a  separate  report  or  separate  re^ 
ports  relating  to  all  or  any  of  tlie  said  matters,  and  to  state 
any  special  circumstances,  with  his  opinion  thereon,  to  the 
Court ;  or  that  your  Lordship  will  be  pleased  to  make  sudi 
further  or  other  order  in  the  premises  as  to  your  Lordship 
shall  seem  meet. 
And  your  petitioners  will  ever  pray,  &c.  (e). 

(c)  The  substance  of  the  order  of  reference  is  stated  amie,  p.  184. 
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Prayer  of  a  Petition  that  the  Committee  may  enter  into  a  Contract 

for  Purcliase  approved  by  the  Master. 

That  your  petitioner,  as  the  comniittee  of  the  estate  of  the  said 
lanatic,  may  beat  liberty,  subject  to  the  approbation  of  the  Master, 
to  enter  into  a  contract  or  contracts  for  the  purchase  of  one  or  both 
of  the  estates  in  the  said  report  mentioned  to  be  situate  in  &c.,  in 
the  name  and  on  the  behalf  of  the  said  lunatic;  and  that  the  said 
estates  when  purchased  may  be  deemed  and  considered  as  personal 
estate  to  the  extent  of  the  sum  which  may  be  raised  by  sale  of  the 
Bank  Annuities  standing  in  the  name  of  the  Accountant-General  of 
the  Court  of  Chancery  on  the  credit  of  this  matter. 


Petition  of  Committee  of  the  Estate,  to  confirm  the  Master^ s  Report 

and  to  cotnplete  a  Purchase, 

IN  the  matter  of  — ^,  a  lunatic* 
To  the  Right  Honourable  ^c. 

The  humble  petition  of  &c.,  the  committees  of  the  estate  of  the 
above-named  lunatic. 

Shbwbth, 

[^Statement  of  tJ^e  order  of  reference  to  the  Master  as  to  purchase, 
and  his  report  thereon,  finding  that  it  would  he  for  the  benefit  of  the 
said  lunatic's  estate  that  the  contract  for  the  purchase  of  lands  should 
he  carried  into  effect,  that  a  good  title  could  be  made  to  the  same, 
that  the  purchase-money  should  be  paid  by  the  committees  out  of  the 
rents  of  the  lunatic* s  estates,  and  the  amount  thereof  charged  upon 
the  lands  purchased  and  be  considered  as  part  of  the  said  lunatic's 
personal  estate']. 

Your  petitioners,  therefore,  most  humbly  pray  your  Lordshipi 
that  the  said  Master's  said  report,  bearing  date  the  — — 
day  of  ,  may  be  confirm^ ;  and  that  your  petitioners, 
as  the  committees  of  the  estate  of  the  said  lunatic,  may  be  at 
liberty  on  his  behalf  to  complete  the  purchase  of  the  said 
lands  and  hereditaments  so  as  aforesaid  contracted  to  be  pur- 
chased of  the  said  [vendor'],  and  to  pay  the  purchase- money 
for  the  same  out  of  the  rents  and  profits  of  the  said  estates 
of  the  said  lunatic,  and  that  they  may  be  allowed  the  same 
on  passing  their  accounts  before  the  said  Master;  and  that 
it  may  be  referred  back  to  the  said  Master  to  settle  and  ap. 
prove  of  a  proper  conveyance  of  the  said  lands  and  heredi- 
taments so  contracted  to  be  purchased  of  the  said  [vendor,] 
and  appoint  two  fit  and  proper  persons  to  whom  the  said 
lands  and  hereditaments  may  be  conveyed  in  trust  for  the 
said  lunatic,  the  said  conveyance  to  contain  a  declaration 
that  the  rents  and  profits  of  the  estates  of  the  said  lunatic, 
to  be  applied  in  payment  of  the  said  purchase-money,  shall 
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form  a  lien  on  the  said  lands  and  hereditaments  so  as  afore- 
said contracted  to  be  purchased  of  the  said  [vendor]  in  trust 
for  the  said  lunatic,  his  executors,  administrators,  and  as- 
signs. And  that  it  may  also  be  referred  to  the  said  Master 
to  tax  your  petitioners  and  the  next  of  kin  of  the  said  luna- 
tic their  costs,  charges,  and  expenses  inenrred  in  the  pur^ 
chase  of  the  said  lands  and  hereditaments  from  the  said 
{vendor],  and  in  and  about  the  application  for  the  said  ofder 
and  consequent  thereon,  as  between  solicitor  and  client,  and 
that  the  said  costs,  charges,  and  expenses,  when  taxed,  msy 
be  paid  by  your  petitioners  out  of  the  rents  and  profits  of 
the  said  lunatic's  estates,  and  be  allowed  them  in  pessing 
their  accounts  before  the  said  Master ;  or  that  jrour  Lord- 
ship will  be  pleased  to  make  such  further  or  other  order  in 
the  premises  as  to  your  Lordship  shall  seem  meet. 
And  your  petitioners  shall  ever  pray,  &c.  (f). 


PETITION  OF  A  CURATOR. 

For  a  Reference  to  the  Master^  to  inquire  whether  the  Party  hene^ 
ficially  interested  in  Stock  had  been  found  a  Lunatic(jg)t 

IN  the  matter  of ,  Esq.,  of ,  in  the 

county  of ,  in  Scotland,  a  lunatic. 

To  the  Right  Honoiu'able  &c. 

The  humble  petition  of ,    [curator]^  of  North    Britun, 

lawful  curator  of  the  said  Iktnatic]^ 

Shewbth, 

That,  by  an  inquisition  taken  according  to  the  usage  and  custom 
of  Scotland  (^),  by  the  Sheriff  Substitute  of  Aberdeenshire,  pursuant 
to  mandate,  it  was  (among  other  things)  found  that  the  said  lluM' 
tic']  was  at  the  time  of  taking  the  same,  and  had  been  from  the 
day  of ,  incompos  mentis  and  fatuous;  and  that  the  peti- 
tioner was  the  next  of  kin  and  lawful  cousin  on  the  paternal  side  of 
the  said  Uunatic],  and  was  over  and  above  the  age  of  twei&ty-five 
years. 

That,  by  a  letter  of  gift  of  curatory,  dated  Edinburgh,  the 

day  of ,  under  testimony  of  the  seel  ordained  by  the  treaty  of 

Union  to  be  kept  and  used  in  Scotland  in  the  place  and  atead  of 
the  Great  Seal,  your  petitioner  was  made,  constituted,  and  ocdained 
lawful  curator  of  the  said  [/unutic],  and  administrator  of  all  and  sin- 
gular his  lands,  hereditaments,  annual  rents,  possessions,  and  goods, 
moveable  and  immoveable. 

Or,  instead  of  the  above  allegations ^  the  follomnsig  statement  of  the 
appointment  of  a  curator  bonis 


(/)  The  substance  of  the  order  made         {g)  See  ante^  pp.  194,  196,  514. 
for  completing  the  purchase  is  stated,         (A)  See  ontCt  p.  SO. 
anUt  p.  184. 
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**  That,  by  an  act  and  decreet  of  the  Court  of  Session  in  Scotland, 

bearing  date  the day  of  — — ,  and  made  upon  the  petition  of 

{namei  of  the  wife  and  ckOdren  of  the  lunalk  and  two  oikers^t  the 
nearest  collateral  relations  on  the  father's  and  mother's  side  of  the 
family  of  the  said  [hnatic]^  after  reciting,  that  for  nearly  two 
years  past  the  mental  faculties  of  the  said  [lunatic]  had  been 
oonsiderably  impaired,  so  much  so,  as  to  render  iiim  quite  unfit  for 
attending  to  any  business,  or  for  conducting  his  own  affairs,  and  that 
be  then  continued  in  such  state,  as  appeared  by  the  medical  ccrtifi- 
oalts  therein  mentioned  or  referred  to,  and  reciting,  that  the  said 

lunatic  was  proprietor  of  the  estate  of  ,  in  the  coanty  of 

Dumfries,  and  had  tested  part  of  his  fortane  in  India  Stock ;  and 
that  it  bad  been  found  that  the  said  estate  could  not  be  managed 
beneficially,  nor  the  dividends  on  the  India  Stock  uplifted,  without 
the  aid  of  a  curator  homs;  and  reciting,  that  the  said  petitioners, 
by  their  said  petition,  prayed  that  your  petitioner  might  be  appoint- 
ed curator  bonis  to  the  said  [lunatic]^  with  the  usual  powers;  and 
that  such  appointment  should  subsist  until  it  should  be  competently 
recalled,  your  petitioner  finding  sufficient  security  before  extract ; 
and  reciting,  that  the  said  petition  had  been  read  and  considered  by 

the  Lords  of  Council  and  Session,  on  the day  of ;  and 

that  tlieir  Lordships  had  appointed  the  same  to  be  intimated  in  the 
minute  book,  and  on  the  walls  for  eight  days;  and  that  the  said  pe- 
tition had  been  duly  intimated  in  terms  of  the  foresaid  interlocutor; 
and  reciting,  that  a  bond  of  caution  had  been  accordingly  given  in, 
the  Lords  o^  Council  and  Session  did  nominate  and  appoint  your 
petitioner  to  be  curator  &on»(t)  to  the  said  [lunatic]^  with  the  usual 
powers,  and  did  decern  that,  upon  the  ingiving  of  the  aforesaid  bond, 
which  had  been  since  given  in,  the  said  act  and  decreet  should  be 
given  out." 

That  the  said  [lunatic]  is  entitled  (amongst  other  things)  to  the 
sum  of  [description  of  stock],  standing  in  his  name,  in  the  books  of 
the  Governor  and  Company  of  the  Bank  of  England. 

That  your  petitioner  is  desirous  of  having  such  stock  transferred 
into  his  own  name,  and  of  receiving  the  dividends  now  due 
tliereon. 

Your  petitioner,  therefore,  humbly  prays  your  Lordship,  that  it 
may  be  referred  to  one  of  the  Masters  of  the  High  Court  of 
Chancery,  to  inquire  whether  the  said  [lunatic]  has  beet?  de- 
clared a  lunatic  within  the  intent  and  meaning  of  an  act  of 
Parliament  made  and  passed  in  the  first  year  of  the  reign  of 
his  Majesty  King  William  the  Fourth,  intituled  '  An  act,  &c. 
[titlCf  antCf  p.  502] ;  and  whether  the  personal  estate  of  the 
said  [lunatic]  has  become  vested  in  your  petitioner  as  curator 
[oTf  curator  homs]^  according  to  the  laws  of  Scotland,  where 
the  said  [lunatic]  resides;  and  in  case  the  said  Master  shall 
find  that  the  said  [lunatic]  has  been  declared  a  lunatic,  and 
that  his  personal  estate  has  become  vested  in  your  petitioner 

(0  See  onto,  p.  32. 
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as  curator  [or^  curator  bonit]  as  aforesaid,  that  some  pro[)ef 
person  may  be  appointed,  either  to  transfer  the  said  sum  of 
.-€  {ttock\  now  standing  in  the  name  of  the  said  [/tmalac] 
in  the  books  of  the  Bank  of  England  as  aforesaid,  into  the 
name  of  your  petitioner,  and  to  receive  the  dividends  now  doe 
on  the  said  stock,  and  make  payment  thereof  to  your  peti- 
tioner, or  to  transfer  the  said  sum  of  £ [stock]  into 

the  name,  and  with  the  privity,  of  the  Accountant-General 
of  the  said  Court  of  Chancery,  to  the  credit  of  an  accotmt 
to  be  intitled  "  The  Account  of  — ^-^^  Esq.,  a  lunatici"  and 
to  receive  the  dividends  due  on  the  said  stock,  and  pay  the 
same  (the  amount  thereof  to  be  verified  by  affidavit,)  into 
the  Bank,  with  the  privity  of  the  said  Accountant-General^ 
to  the  credit  of  a  like  account,  or  otherwise,  as  to  your 
Lordship  may  seem  meet. 

And  your  petitioner  shall  ever  pray  ,&c« 

The  substance  of  the  usual  order  made  on  a  petition  of  this  kind 
is  stated,  anie^  p.  195,  the  Master  was  also  directed  to  inquire 
whether  the  curator  had  given  security  for  the  application  of  the 
stock. 
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PETITIONS  RELATING  TO  LUNATIC  TRUSTEES  SO 

FOUND  BY  INQUISITIONO). 


Petition  for  Reference  to  the  Master,  to  inquire  whether  Lunatic  is 

a  Trustee. 

IN  the  matter,  &c. 
To  the  Right  Honourable  &c. 

The  humble  petition  &c. 

Shew£th, 

That — [The  inmdsition  of  lunacy  f  and  the  appointment  of  commit- 
teesy  and  the  dted  by  which  real  estate  was  conveyed  to  the  Ifmaiie  ta 
trust  for  the  petitioner,  were  stated]. 

That  the  legal  estate  in  fee  simple  of  and  in  the  said  heredita- 
ments and  premises,  comprised  in  the  before-stated  indentures  of 

[dale],  is  now,  as  your  petitioner  is  advised,  vested  in  the 

said  [lunatic]^  as  a  trustee  for  your  petitioner,  within  the  intent  and 
meaning  of  an  act  of  Parliament,  passed  in  the  first  year  of  the  reign 
of  his  present  Majesty  King  William  the  Fourth,  intituled  'An 
act,  &c.  [title,  ante,  p.  517]. 

Your  petitioner,  therefore,  most  humbly  prays,  that  your  Lord- 

0)  See  ag/e,  pp.  375—882. 
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»hip  will  be  pleased  to  refer  it  to  the  Master  to  whom  this 
matter  stands  referred,  to  inquire  and  certify  whether  the 
said  llunatic]  is  a  trustee  or  mortgagee,  within  the  intent  and 
meaning  of  the  said  act  of  Parliament,  of  the  hereditaments 
and  premises  comprised  in  the  indentures  of  {^date]  herein- 
before stated,  and  under  what  circumstances,  and,  if  a  trus- 
tee, for  whom;  and  whether  the  said  [lunatic]  has  any  and 
what  beneficial  esta'te  or  interest  in  the  said  premises ;  or, 
that  your  Lordship  will  be  pleased  to  make  such  further  or 
other  order  in  the  premises  as  to  your  Lordship  may  seem 
just. 

And  your  petitioner  will  ever  pray,  &c. 

Order  thereon^ 

That  it  be  referred  to ,  Esq.,  the  Master  to  whom  this  matter 

stands  transferred,  to  inquire  and  certify  whether  the  said  [luna  • 
tic]  be  seised  or  possessed  of  the  hereditaments  and  premises  in 
the  petition  mentioned,  or  of  any  and  what  part  or  parts  thereof, 
either  alone  or  joindy  with  any  other  person  or  persons,  and 
whom,  upon  any  and  what  trust  or  trusts,  or  by  way  of  any  and 
what  mortgage,  and  for  whom,  within  the  intent  and  meaning  of 
an  act  passed,  &c.  [title  ofacU  onte^  p.  517];  and  whether  the 
said  [lunatic]  hath  any  and  what  beneficial  estate  or  interest 
therein*  And  after  the  Master  shall  have  made  liis  report,  such 
further  order  shall  be  made  as  shall  be  just ;  and  let  due  notice 
of  attending  the  said  Master  be  given  to  the  committee  of  the 
said  lunatic's  estate,  and  to  all  other  parties  interested  in  the 
matters  aforesaid. 


Petition  of  Parties  henefictaUy  interested  in  Estate^  to  confirm  MaS" 
ter's  Report^  and  for  Conveyance  by  Committee  of  Lunatic  of 
real  Estate  vested  m  him  as  Trustee^ 

IN  the  matter  of ,  a  lunatic. 

To  the  Right  Honourable  &c. 

The  humble  petition  &c 

Shswbth, 

That — [Statements — a  nnll  creating  trusts;  tlte  order  of  referencct 
and  the  Master's  report,  finding  that  the  lunatic  was  seised,  jointly 
with  other  persons,  of  certain  real  estates;  and  that  the  lunatic  was 
a  trustee  of  the  same  premises,  within  the  meaning  of  the  actofPar^ 
liament,  II  Oeo.  4^1  fVilL  4,  c.  60,  for  the  petitioners;  and 
that  the  said  lunatic  had  not  any  beneficial  estate  or  interest  m  the 
premises.] 

Your  petitioners,  therefore,  humbly  pray  that  the  Master's  said 
report  may  be  confirmed,  and  that  the  said  [committee]  may 
be  directed,  by  the  order  of  your  Lordship,  in  the  place  of 
the  said  [lunatic'],  to  release  and  convey  the  said  messuages, 


7^2  Appendix. 

so  vested  in  him  as  aforesaid,  and  all  his  estate,  r^t,  title, 
and  interest  in  and  to  the  same,  mito  your  petitioners  the 
said  — — ,  their  heirs  and  assigns,  or  as  they  shall  direct 
or  appoint,  in  manner  hereinbefore  mentioned,  or  otherwise; 
or  that  your  Lordship  will  make  such  further  or  other  order 
in  the  premises  as  to  your  Lordship  shall  seem  meet. 
And  your  petitioners,  &c. 

Order  thereon. 

That  the  Master's  said  report  be  confirmed.  And  I  do  hereby  ' 
further  order,  that  upon  payment  by  the  petitioners  of  the  costs 
and  expenses  of ,  the  committee  of  the  said  lltmatic^s']  es- 
tate, incurred  in  and  about  the  order  of  reference  made  in  this 
matter  on  the day  of ,  and  of  this  application  and  conse- 
quent thereon,  such  costs,  charges,  and  expenses  to  be  taxed  by 

,  the  Master  to  whom  this  matter  stands  referred,  in  case  the 

parties  differ  about  the  same ;  and  that  the  said ,  as  such  com- 
mittee, do  in  the  place  and  on  the  behalf  of  the  said  [  Jmialtc], 

join  with ,  the  surviving  co- trustees  named  in  the  said  report, 

and  with  all  other  necessary  parties,  if  any,  and  in  such  manner 
as  the  said  petitioners  shall  nominate,  direct,  or  appoint,  in  releas- 
ing,  conveying,  and  assuring  the  hereditaments  and  premises  men- 
tioned in  the  said  report,  of  which  the  said  [lunatic']  is  found  to 
be  seised  or  possessed  jointly  with  the  said  [other  trtutees"]  as 
therein  also  mentioned,  and  all  the  estate,  right,  title,  and  interest 
whatsoever  of  the  said  [lunatic']  therein  or  thereto,  unto  and  to  the 
use  of  the  said  petitioners,  the  purchasers  thereof,  their  heirs  and 
assigns,  or  to  such  person  or  persons,  and  in  such  manner,  as  they 
shall  direct  or  appoint. 


Petition  for  the  Appointment  of  New  Trustees  of  Stock  ta  the  Place 

of  a  Lunatic  (Jc). 

IN  the  matter  of ,  a  lunatic. 

To  the  Right  Honourable  &c. 

The  humble  petition  of  [<Ae  committee  of  the  person  ami  eMtate 
of  the  lunaticj  and  of  the  parties  beneficially  interested  m 
stock,] 

Shbwbth, 

That — [Statements — a  will  creating  trusts  of  stock,  imd  other fmets^ 
shewing  who  were  the  parties  benefcially  interested^  and  the  trmetees 
of  the  funds;  that  certain  sums  of  stock  wtre  then  standing  m  the 
lunatic's  name,  and  in  the  name  of  trustees  who  had  declined  to  md; 
the  commission  of  lunacy,  and  the  appointment  of  a  commUiee  of 
the  person  and  estate.] 

{k)  See  ante,  pp.  386—389. 


Forms  of  Petitions  and  Orders.  743 

Your  pettlionersi  therefore,  humbly  pray  your  Lordship,  that 
ilmay  be  referred  to  one  of  the  Masters  of  the  High  Court 
&f  Chancery,  to  approve  of  a  proper  person  or  persons  to  be 
appointed  new  trustee  or  trustees  under  the  said  will,  in  lieu 
of  the  said  deceased  trustees  and  the  said  surviving  trustee, 
who  declined  to  act  as  aforesaid,  and  that  such  person  or 
persons  may  be  appointed  accordingly;  and  that  the  said 

,  as  such  committee  as  aforesaid,  and  the  said  [another 

'trustee^  may  be  directed  to  receive  the  dividends  accrued 
due  on  the  said  sums  of  [the  stock]\  and  that  the  said 
{jcommittee']  may  be  further  directed  to  receive  the  divi- 
dends on  the  said  sum  df  {the  stock] ;  and  that  they  may 
be  respectively  ordered  to  pay  over  the  same  to  such  new 
trustees  as  aforesaid,  and  also,  Ui  transfer  the  said  several 
sums  of  [stock\  standing  in  the  names  of  the  said  lunatic  and 
the  said  [other  tr%tstees'\y  as  such  surviving  trustees  as  afore- 
said, and  in  the  name  of  the  said  [/tfna/tc]  alone,  into  the  names 
of  such  new  trustees  as  aforesaid,  as  trustees  under  the  will  of 
the  said  [testatrix] ;  and  that  the  costs  of  this  application 
may  be  directed  to  be  paid  out  of  the  dividends  accrued  or 
to  accrue  due  on  the  said  Bank  Annuities;  or  that  your  pe- 
titioners may  have  such  further  and  other  relief  as  to  your 
Lordship  shall  seem  meet,  and  the  circumstances  of  their  case 
may  require. 

And  your  petitioners  shall  ever  pray  &c. 

Order  thereon* 

That  it  be  referred  to ,  the  Master  to  whom  this  matter  stands 

referred,  to  inquire  and  certify  whether  the  £ [stock\  men- 
tioned in  the  said  petition  to  be  standing  in  the  books  of  the  Gover- 
nor and  Company  of  the  Bank  of  England,  are  standing  in  the  name 
of  the  said  lunatic,  or  vested  in  him  either  alone  or  jointly  with 
any  other  person  or  persons,  and  whom,  as  a  trustee  or  trustees, 
upon  any  and  what  trust  or  trusts,  and  for  whom,  within  the  in- 
tent and  meaning  of  an  act  of  Parliament  made  and  passed  in  the 
first  year  of  the  reign  of  his  present  Majesty  King  William  the 
Fourth,  intitled  '  An  act,  &c.  [tiller  ante,  p.  517]  ;  and  whether 
the  said  lunatic  hath  any  and  what  beneficial  interest  therein,  and 
whether  there  are  any  and  what  incumbrances  affecting  the  same ; 
and  in  case  the  said  Master  shall  find  the  said  funds  to  be  stand- 
ing in  the  name  of  the  said  lunatic  alone,  as  such  trustee  as  afore- 
said, or  jointly  with  any  other  person  or  persons  as  trustees,  who 
may  be  since  dead,  or  who  are  unwilling  or  incapable  to  act  in 

the  trusts  of  the  will  of  the  said  testatrix ,  mentioned  in  the 

said  petition;  then  I  do  hereby  order  that  the  said  Master  do  inquire 
and  certify  whether  there  is  any  power  or  authority  in,  by,  or  under 

the  said  will  of  the  said  testatrix ,  to  appoint  a  new  trustee 

or  new  trustees  of  the  stock  or  trust  funds  hereinbefore  mention- 
ed, and  by  whom  and  by  whose  direction  such  power  or  autho- 
rity (if  any)  has  been  or  ought  to  be  exercised ;  and  whether  any 
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and  what  person  or  persons  have  been  duly  appointed  a  new  trus- 
tee or  new  trustees  jointly  with  the  said  lunatic,  in  pursuance  of 
such  power  or  authority,  (if  any) ;  and  whether  such  person  or 
persons  as  he  may  find  to  have  been  so  appointed,  is  or  are  liv- 
ing, and  willing  and  capable  to  act  in  the  trusts  of  the  said  will ; 
but  if  the  said  Master  shall  find  that  there  is  no  such  power  or 
authority  in  the  said  will,  by  virtue  whereof  a  new  trustee  or 
trustees  can  now  be  appointed  in  the  room  of  tlie  said  [/tinafic], 
then  I  do  hereby  further  order,  that  be  do  inquire  and  certify  who 
is  or  are  the  most  fit  and  proper  person  or  persons  to  be  appoint- 
ed trustee  or  trustees  of  the  said  funds  in  the  room  of  the  said 
lunatic;  and  let  due  notice  of  attending  the  said  Master  be 
given  to  the  committee  of  the  estate  of  the  said  lunatic,  and  to 
all  other  persons  interested  in  the  matters  aforesaid. 


Petition  of  the  Committee  and  of  the  Parties  beneficially  interested 
in  Stocky  to  confirm  the  Master* s  Report^  made  in  Pursuance  of 
the  preceding  Order, 

IN  the  matter  &c. 
To  the  Right  Honourable  &c. 

The  humble  petition  &c. 

Sheweth, 

That — [^Statements — Of  the  last  order  of  reference — the  Master^s 

reportfinding  several  facts,  and  that  the  lunatic  was  a  trustee  of  certain 

funds  within  the  act  of  the  1  WilL  4,  c.  60 ;  that  he  had  no  beneficial 

interest  therein ;  that  the  only  incumbrance  affecting  the  said  trust 

fund  was  an  annuity  of  £ ,  directed  to  be  paid  half  yearly  to 

;  that  three  of  the  trustees  were  dead,  and  two  others  unmiUing 
to  act;  ond  that  the  said  lunatic  had  become  incapable  to  act;  that 
there  was  no  power  to  appoint  new  trustees,  and  that  the  petitioners  had 
proposed  two  trustees  in  the  room  of  the  lunatic;  and,  the  said  com- 
mittee having  deposed  that  they  were  parties  of  considerable  respect^ 
ability  and  some  property,  and  that  in  his  judgment  they  were  proper 
persons,  from  their  responsibility  and  knowledge  of  the  parties,  to  be 
such  trustees,  and  that  they  were  willing  to  accept  the  trust; — and  thai 
the  said  Master  was  of  opinion  that  the  two  trustees  proposed  were 
the  most  proper  persons  to  be  appointed  trustees  in  the  room  of  the 
Iwfiatic.'] 

Your  petitioners,  therefore,  humbly  pray  your  Lordship,  that 

the  Master *s  said  report,  bearing  date  the day  of ^ 

may  be  confirmed;  and  that  your  Lordship  will  be  pleased  to 
appoint  the  said  [new  trustees^  to  be  new  trustees  under  the 
said  will  of  the  said  \testairix\,  in  lieu  of  the  deceased  and  un- 
willing trustees  and  of  the  said  lunatic,  and  to  discharge 
the  said  lunatic  and  the  said  [other  trustees']  from  the  trusts 
thereof;  and  further,  to  order  [committee],  as  such  committee 
pf  the  said  lunatic,  to  receive  the  dividends  which  are  or  shall 
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have  become  due  prior  to  the  transfer  after  mentioned  on 
the  said  sum  of  £  Bank  Four  per  cent  Annuities^  so 
standing  in  the  name  of  the  said  lunatic  alone ;  and  also,  as 
such  committee  as  aforesaid,  to  concur  with  the  said  [^other 
trustees']  in  receiving  the  dividends,  which  are  or  shall  have 
become  due  prior  to  their  transfer,  on  the  said  several  sums 
of  [^other  stock]  so  standing  in  the  names  of  the  said  \_luna- 
Ifc]  and  the  said  {other  trustees'],  as  survivors,  in  a  joint  ac- 
count with ,  and  in  paying  over  the  said  dividends  to 

your  petitioners,  the  said  {parties  interested] ;  and  that  your 
Lordship  will  be  pleased  further  to  order  the  said  [com- 
mittee], as  such  committee,  to  transfer,  and  the  said  {other 
trustees]  to  concur  in  triftisferring  the  said  three  several  ' 
sums  of  Bank  Annuities  lastly  hereinbefore  mentioned, 
from  the  names  of  the  said  lunatic  and  of  the  said  {other 
trustees],  into  the  names  of  the  said  {new  trustees]^  as  such 
new  trustees  as  aforesaid,  under  the  will  of  the  said  {testO" 

trix] ;  and  that  it  may  be  referred  to ,  the  Master  to 

whom  this  matter  is  referred,  to  tax  the  reasonable  and 
proper  costs  and  expenses  of  your  petitioners  in  obtaining 

the  order  of  the  • day  of [reference],  and  of  the 

proceedings  consequent  thereon,  and  of  this  application  and 
incident  thereto,  and  also  the  costs  of  tlie  said  {committee] 
of  the  said  lunatic;  and  that  what  the  said  Master  shall 
certify  to  be  the  amount  of  such  costs  and  expenses,  when 
taxed,  may  be  paid  to  the  solicitors  of  your  petitioners  and 
the  said  committee  by  the  said  {new  trustees] ;  and  that  they 

may  be  at  liberty  to  sell  so  much  of  the  said  £ Bank 

Four  per  cent.  Reduced  Annuities,  as  they  shall  find  requi- 
site to  raise  a  sufficient  sum  to  answer  such  payments;  and 
that  the  proper  officers  of  the  Governor  and  Company  of 
the  Bank  of  England  do  permit  such  respective  receipts  of 
dividends,  transfers,  and  sales  accordingly;  or  that  your 
Lordship  will  be  pleased  to  make  such  other  order  in  the 
premises  as  to  your  Lordship  shall  seem  fit. 
And  your  petitioners  shall  ever  pray  &c. 

Order  thereon. 

That  the  Master's  said  report  be  confirmed;  that  a  proper  release 
and  indemnity,  or  proper  releases  and  indemnities  of  the  said 
{hmatic]  and  his  estate  and  effects,  against  any  claims  arising  un- 
der the  will  of  the  said  {testatrix],  mentioned  in  the  said  re- 
port, be  given  and  executed  to  the  said  {lunatic],  and  to  {com' 
mittee],  as  the  committee  of  his  estate,  by  such  of  the  parties 
claiming  to  be  entitled  to  any  share  or  shares,  right  or  interest, 
under  or  by  virtue  of  the  said  will,  as  under  the  circumstances 
the  said  Master  shall  approve;  such  release  and  indemnity,  or 

releases  and  indemnities,  to  be  settled  and  approved  by ,  the 

Master  to  whom  this  matter  stands  referred,  in  case  the  parties 
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differ  about  the  8aine(/).  And  I  do  tliink  fit,  and  hecel^  appoint 
[new  irusiees],  respectively  named  in  the  said  report,  to  be  new 
trustees  of  the  trust  funds  and  premises  hereinafter  mentioned, 
in  the  room  of  the  said  [lunatic]  and  the  eaid  [atker  tnutees], 
therein  also  named.  And  I  do  hereby  order,  that  the  said 
[ccmmittee],  as  such  committee  as  aforesaid,  do,  upon  such  re- 
lease and  indemnity  being  given  as  aforesaid,  transfer  the  £ 

[stock']  mentioned  in  the  said  report  to  be  atanding  in  the  oame 
of  the  said  lunatic  alone,  in  the  books  of  the  Governor  and  Com- 
pany of  the  Bank  of  England ;  and  do  also  join  with  the  said 

[other  trustees]  in  transferring  the  £ [other  stock]  mentioned 

in  the  said  report  to  be  standing  in  the  name  of  the  said  [hma* 
^  tic]  and  the  said  [other  trusties]^  as  survivors  in  a  joint  accoont 
with.  ',  both  deceased,  into  the  names  of  the  said  [nem  tnu* 
tees],  as  such  trustees  as  aforesaid,  to  be  by  them  respectirely 
held  and  applied  upon  tlie  trusts,  and  to  and  for  the  ends,  iatents, 
and  purposes  mentioned,  expressed,  and  declared  of  and  concern- 
ing the  same,  in  and  by  the  will  of  the  said  [testatrix]  faeteinbe- 
fore  mentioned.  And  I  do  hereby  further  order,  tliat  the  said 
[committee],  as  such  committee  as  aforesaid,  do  receive  the 
dividends  due  and  to  accrue  due  on  the  said  £ [ittock]  pre- 
viously to  the  respective  transfers  thereof  hereinbefore  directed, 
and  do  pay  the  same  to  [the  tenant  for  Ufe]  named  in  the  said 
report.  And  I  do  hereby  further  order,  that  it  be  referred  to 
*— ^,  the  Master  to  whom  this  matter  stands  referred,  to  tax 
the  reasoiiable  and  proper  costs,  charges,  and  expenses  of  the  pe- 
titioners, and  of  the  committee  of  the  estate  of  the  said  lunatic, 
incurred  ini  and  about  die  obtaining  the  order  made  in  this  matter 

on  the         '  day  of last,  and  of  the  proceedings  consequent 

thereon,  and  of  this  application  and  incident  thereto.  And  I  do 
hereby  further  order,  that  what  the  said  Master  shall  certify  to  be 
the  amount  of  such  costs  and  expenses  when  taxed,  be  raised 
the.  said  [new  trustees],  as  such  new  trustees  as  aforesaid,  by 
sale  of  a  sufficient  part  of  the  said  £ [stock],  when  trans- 
ferred into  their  names  as  hereinbefore  directed.  And  I  do 
hereby  further  order,  that  the  same,  wiien  so  raised,  be  paid  by  tbe 
said  [new  trustees]  to  the  solicitors  of  the  said  petitioners  and  of 
the  said  committee ;  and  let  due  notice  of  attending  the  said  Master 
be  given  to  the  said  committee,  and  to  all  parties  interested. 

(I)  See  fiarm  of  a  aimUar  reteasei  pott. 
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PETITIONS  RELATING  TO  LUNATIC  TRUSTEES  AND 

MORTGAGEES,  NOT  FOUND  SUCH  BY 

INQUISITION  (m). 


Petition  for  a  Reference  to  the  Master,  and  for  the  Appointment  of 
a  Person  to  convey  Lands  on  behalf  of  a  Lunatic  Trustee. 

IN  the  matter  o^[the  trustee'^,  a  person  of  unsound  mind, 
not  found  such 'by  inquisition. 

To  the  Right  Honourable  the  Lord  High  Chancellor  of  Great  Britain* 

The  humble  petition  of [persons  beneficially  interested.'] 

Sheweth, 

That — [Statement  of  the  instruments  creating  the  trusts^  and  how 
the  legal  estate  in  the  property  had  become  vested  in  the  trustee^  and 
the  beneficial  interest  in  the  peti^aners.] 

That  the  said  [trustee]  is  now,  and  has  been  for  many  years  past,  a 
lunatic^  and  in  confinement  as  such  in  the  city  of  York,  but  no  com- 
mission in  the  nature  of  a  writ  de  lunatico  in^rendo  has  ever  issued 
to  inquire  of  the  state  of  mind  of  the  said  [trustee]. 

That  your  petitioners  are  desirous  of  having  the  legal  estate  of 
and  in  the  said  hereditaments,  which  remains  vested  in  the  said 
[trustee]f  conveyed  to  your  petitioners  according  to  their  respective 
interests  therein. 

Your  petitioners,  therefore,  most  humbly  pray,  that  your  Lord- 
ship  will  be  pleased  to  appoint  some  proper  person  in  the 
place  of  the  said  [trustee]^  to  convey  in  such  manner  eis  your 
Lordship  shall  think  fit,  the  hereditaments  and  premises  now 
vested  in  the  said  [trustee']  as  aforesaid,  to  your  petitioners  re* 
spectively,  as  your  petitioners  respectively  shall  appear  to  be 
entitled  to  the  same  hereditaments  and  premises ;  or  tltat  your 
Lordship  will  make  such  further  or  other  order  in  the  pre* 
mises  as  to  your  Lordshqp  shall  seem  just. 
And  your  petitioners  will  ever  pray,  &c. 

Order  thereon^ 

That  it  be  referred  to  the  Master  in  rotation  of  the  High  Court  of 
Chancery,  to  inquire  and  certify  whether  the  said  [trustee]  is  an  idiot, 
lunatic,  or  of  unsound  mind ;  and  in  case  the  said  Master  shall 
find  the  said  [trustee]  to  be  an  idiot,  lunatic,  or  of  unsound  mind, 
then  he  is  to  inquire  and  certify  whether  he  is  seised  or  possessed 
of  the  hereditaments  and  premises  comprised  in  the  indentures  of 
lease  and  release  of  the and  — v —  days  of ,  in  the  said 

(m)  See  ojitef  pp.  3SS— 386. 
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petition  mentioned,  or  of  any  and  what  part  or  parts  thereof 
either  alone  or  jointly  with  any  other  person  or  persons,  and 
whom,  as  a  trustee  or  trustees,  upon  any  and  what  trusts,  or  by 
way  of  any  and  what  mortgage,  and  for  whom,  within  the  intent 
and  meaning  of  an  act  of  Parliament  made  and  passed  in  the  first 
year  of  the  reign  of  his  present  Majesty  King  William  the  Fourth,, 
intituled,  '  An  act,  ^c.  [fi</e,  ante,  p.  517].  And  whether  the 
said  Itrusiee]  hath  any  and  what  beneficial  estate  or  interest  in 
the  said  hereditaments  and  premises,  or  in  any  and  what  part  or 
parts  thereof.  And  in  case  the  said  Master  shall  find  the  said 
Itrtutee'i  to  be  such  trustee,  then  he  is  to  inquire  and  certify  who 
is  or  are  a  fit  and  proper  person  or  persons  to  be  appointed  on  the 
behalf  of  the  said  [trustee']  being  so  idiot,  lunatic,  or  of  unsound 
mind,  and  in  his  name  to  convey  and  assign  the  said  hereditaments 
and  premises,  or  interest,  whereof  he  may  be  found  to  be  so  seised; 
and  afler  the  said  Master  shall  have  made  his  report,  such  further 
order  shall  be  made  as  shall  be  just ;  and  let  due  notice  of  attend- 
ing the  said  Master  be  given  to  all  parties  interested  in  the  matters 
aforesaid. 


Petition  to  confirm  the  Master's  Report^  finding ,  a  Trustee^  to 

be  of  unsound  Mind;  and  to  appoint  a  Person  to  convey  in  kis 
placed 

IN  the  matter  &e. 
To  the  Right  Honourable  &c. 

The  humble  petition  &c. 

SnawaTH^ 

That,  by  an  order  made  by  your  Lordship  in  this  matter,  on  the 
petition  of  your  petitioner,  bearing  date  the  24th  day  of  March, 
1881,  it  was  ordered,  that  it  should  be  referred  to  the  Master  in 
rotation  of  the  High  Court  of  Chancery,  to  inquire  [the  last  order 
of  reference  was  recited'}. 

That  in  pursuance  of  the  said  order, ,  the  said  Master  in  ro- 
tation to  whom  this  matter  was  thereby  referred,  made  his  report,  bear- 
ing date  the  81st  day  of  August,  1881,  and  thereby  certified  that  he 
hul  been  attended  by  the  solicitor  for  the  petitioner,  and  had  proceed- 
ed on  the  said  reference;  for  which  purpose  an  office  copy  of  the  will 

of ,  and  divers  deeds  hereinafter  referred  to,  and  the  afiSdavits 

thereinafter  stated,  had  been  produced  and  read  before  him ;  and 
he  found  Ithe  wUl  creating  the  trusts^  and  the  cffidavitSf  were  here 
set  forth'].  And  upon  consideration  of  the  matters  thereinbefore  set 
forth,  and  of  what  had  been  alleged  before  him,  touching  the  same, 
by  the  solicitor  for  the  petitioner,  the  said  Master  was  of  opinion, 
and  did  find,  that  the  said  Itrustee]  was  a  person  of  unsound  mind, 
and  that  he  was  seised  or  possessed  of  the  hereditaments  and  pre- 
mises comprised  in  the  indenture  of thereinbefore  and  in  the 

said  petition  mentioned,  jointly  with  the  said  petitioner ,  upon 
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\he  trusts  mentioDed  and  declared  in  and  by  the  wiU  of  the  said 
,  thereinbefore  in  part  set  forth  concerning  the  same  heredita- 
ments and  premises ;  and  that  he  was  such  trustee  within  the  intent 
and  meaning  of  the  act  of  Parliament  made  and  passed  in  the  first 
year  of  tlie  reign  of  his  present  Majesty  King  William  the  Fourth, 
intituled  'An  act,  ^c.  Ititlef  ante^  p.  517];  and  he  found,  that 
the  said  [irMtee]  had  not  any  beneficial  estate  or  interest  in  the  said 
hereditaments  and  premises,  or  any  part  thereof*  And  he  also  cer- 
tified, that  a  propcMal  had  been  laid  before  him  on  the  behalf  of  the 
petitioner,  whereby  \nommee],  of—,  Gent*,  was  proposed  as  a  proper 
person  to  be  appointed  on  behalf  of  the  said  [lunatic  trustee]^  and  in 
his  name,  to  convey  and  assure  the  said  hereditaments  and  premises; 
and  that  he  had  considered  the  said  proposal,  and  did  approve 
thereof;  and  he  did,  therefore,  find  that  the  said  [nominee]  was  a  fit 
and  proper  person  to  be  appointed  on  behalf  of  the  said  [lunatic 
trustee']  being  so  of  unsound  mind,  and  in  his  name  to  convey  and 
assure  the  said  hereditaments  and  premises  whereof  he  was  so  seised 
as  aforesaid,  &c. 

Your  petitioner,  therefore,  humbly  prays  your  Lordship,  that  tlie 
Master's  said  report,  bearing  date  the  3 1st  day  of  August, 
1831,  may  be  absolutely  confirmed,  and  that  [nominee]^  of 
&c.,may  be  directed  and  appointed  by  your  Lordship,  as  a  fit 
and  proper  person  on  behalf  of  the  said  [lunalic  trustee]^  be- 
ing so  of  unsound  mind,  as  in  the  said  report  mentioned,  and 

'  in  his  place,  to  convey  and  assure,  or  join  in  conveying  and 
assuring,  the  hereditaments  and  premises  whereof  he  is 
so  seised  as  in  the  said  report  also  mentioned,  to  the  uses, 
upon  the  trusts,  and  for  the  intents  and  purposes  limited, 
expressed,  and  declared  of  and  concerning  the  same,  in  and 
by  the  said  will  of  the  said  [testator]  ;  or  that  your  Lord- 
ship will  be  pleased  to  make  such  further  or  other  order  in 
the  premises  as  to  your  Lordship  shall  seem  just. 
And  your  petitioner  shall  ever  pray,  &c* 

Order  thereon  upon  hearing  counsel  for  the  petitioner  and  the  trustee^ 

That  the  Master's  kaid  report  be  confirmed*     And  I  do  hereby  ap- 
point [nominee],  of ,  Gent.,  in  the  said  report  named,  in  the 

place  of  the  said  [hinatic],  being  of  unsound  mind  as  therein  men- 
tioned, to  convey  and  assure.  And  I  do  hereby  direct  the  said 
[nominee],  in  the  place  of  the  said  [lunatic],  to  convey  and  assure, 
and  to  join  with  all  necessary  parties  in  conveying  and  assuring, 
the  hereditaments  and  premises  whereof  the  said  [lunatic]  is  found 
to  be  seised,  as  in  the  said  report  mentioned,  unto  the  said  [new 
trustee],  to  the  uses,  upon  the  trusts,  and  for  the  ends,  intents,  and 
purposes,  limited,  expressed,  and  declared,  of  and  concerning  the 
same,  in  and  by  the  will  of  the  said  [testator]  in  the  said  report 
mentioned. 
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petition  mentioned,  or  of  any  and  what  part  or  parts  thereof, 
either  alone  or  jointly  with  any  other  person  or  persons,  and 
whom,  as  a  trustee  or  trustees,  upon  any  and  what  trusts,  or  by 
way  of  any  and  what  mortgage,  and  for  whom,  within  the  inteni 
and  meaning  of  an  act  of  Parliament  made  and  passed  in  the  first 
year  of  the  reign  of  his  present  Majesty  King  William  the  Fourth,, 
intituled,  '  An  act,  ^c.  [ft</e,  anie^  p.  517].  And  whether  the 
said  [trtuUe]  hath  any  and  what  beneficial  estate  or  interest  in 
the  said  hereditaments  and  premises,  or  in  any  and  what  part  or 

fiarts  thereof.  And  in  case  the  said  Master  shall  find  the  sai^l 
trustee]  to  be  such  trustee,  then  he  is  to  inquire  and  certify  who 
is  or  are  a  fit  and  proper  person  or  persons  to  be  appointed  on  the 
behalf  of  the  said  [trustee']  being  so  idiot,  lunatic,  or  of  unsound 
mind,  and  in  his  name  to  convey  and  assign  the  said  hereditaments 
and  premises,  or  interest,  whereof  he  may  be  found  to  be  so  seised; 
and  after  the  said  Master  shall  have  made  his  report,  such  further 
order  shall  be  made  as  shall  be  just ;  and  let  due  notice  of  attend- 
ing the  said  Master  be  given  to  all  parties  interested  in  the  matters 
aforesaid. 


Petition  to  confirm  the  Master's  Report^  finding ,  a  Trustee^  to 

he  of  unsound  Mind;  and  to  appoint  a  Person  to  convey  in  kis 
place, 

IN  the  matter  &c. 
To  the  Right  Honourable  &c. 

The  humble  petition  &c. 

Shbwbth^ 

That,  by  an  order  made  by  your  Lordship  in  this  matter,  on  the 
petition  of  your  petitioner,  benring  date  the  24th  day  of  March, 
1881,  it  was  ordered,  that  it  should  be  referred  to  the  Master  in 
rotation  of  the  High  Court  of  Chancery,  to  inquire  [the  last  order 
of  reference  was  recited]. 

That  in  pursuance  of  the  said  order, ^  the  said  Master  in  ro- 
tation to  whom  this  matter  was  thereby  referred,  made  his  report,  bear- 
ing date  the  81  St  day  of  August,  1881,  and  thereby  certified  that  he 
hwi  been  attended  by  the  solicitor  for  the  petitioner,  and  had  proceed- 
ed on  the  said  reference;  for  which  purpose  an  office  copy  of  the  will 

of ,  and  divers  deeds  hereinafter  referred  to,  and  the  aflSdavits 

thereini^er  stated,  had  been  produced  and  read  before  him;  and 
he  found  [the  will  creating  the  trusts,  and  the  {^fidavils^  were  here 
set  forth].  And  upon  consideration  of  the  matters  thereinbefore  set 
forth,  and  of  what  had  been  alleged  before  him,  touching  the  8ame» 
by  the  solicitor  for  the  petitioner,  the  said  Master  was  of  opinion, 
and  did  find,  that  the  said  [trustee]  was  a  person  of  unsound  mind, 
and  that  he  was  seised  or  possessed  of  the  hereditaments  and  pre- 
mises comprised  in  the  indenture  of thereinbefore  and  in  the 

said  petition  mentioned,  jointly  with  the  said  petitioner ,  upon 
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\he  trusts  mentioned  and  declared  in  and  by  the  will  of  the  said 
,  thereinbefore  in  part  set  forth  concerning  the  same  heredita- 
ments and  premises ;  and  Uiat  he  was  such  trustee  within  the  intent 
and  meaning  of  the  act  of  Parliament  made  and  passed  in  the  first 
year  of  tlie  reign  of  his  present  Majesty  King  WUliam  the  Fourth, 
intituled  'An  act,  ^c.  Ititle^  ante^  p.  517];  and  he  found,  that 
the  said  Itrtutee]  had  not  any  beneficial  estate  or  interest  in  the  said 
hereditaments  and  premises,  or  any  part  thereof.  And  he  also  cer- 
tified, that  a  proposal  had  been  laid  before  him  on  the  behalf  of  the 
petitioner, whereby  [nominee]^  of  ■ ,  Gent.,  was  proposed  as  a  proper 
person  to  be  appointed  on  behalf  of  the  said  [lunatic  trustee]^  and  in 
his  name,  to  convey  and  assure  the  said  hereditaments  and  premises; 
and  that  he  had  considered  the  said  proposal,  and  did  approve 
thereof;  and  he  did,  therefore,  find  that  the  said  [nominee]  was  a  fit 
and  proper  person  to  be  appointed  on  behalf  of  the  said  llunatic 
trustee']  being  so  of  unsound  mind,  and  in  his  name  to  convey  and 
assure  the  said  hereditaments  and  premises  whereof  he  was  so  seised 
as  aforesaid,  &c. 

Your  petitioner,  therefore,  humbly  prays  your  Lordship,  that  tlie 
Master's  said  report,  bearing  oate  the  Slst  day  of  August, 
1831,  may  be  absolutely  confirmed,  and  that  [nominee],  of 
&c.,may  be  directed  and  appointed  by  your  Lordship,  as  a  fit 
and  proper  person  on  behalf  of  the  said  [lunatic  trustee]^  be- 
ing so  of  unsound  mind,  as  in  the  said  report  mentioned,  and 

*  in  his  place,  to  convey  and  assure,  or  join  in  conveying  and 
assuring,  the  hereditaments  and  premises  whereof  he  is 
so  seised  as  in  the  said  report  also  mentioned,  to  the  uses, 
upon  the  trusts,  and  for  the  intents  and  purposes  limited, 
expressed,  and  declared  of  and  concerning  the  same,  in  and 
by  the  said  will  of  the  said  [testator] ;  or  that  your  Lord- 
ship will  be  pleased  to  make  such  further  or  other  order  in 
the  premises  as  to  your  Lordship  shall  seem  just. 
And  your  petitioner  shall  ever  pray,  &c« 

Order  thereon  upon  hearing  counsel  for  the  petitioner  and  the  trustee* 

That  the  Master's  kaid  report  be  confirmed.     And  I  do  hereby  ap- 
point [nonttflec],  of ,  Gent.,  in  the  said  report  named,  in  the 

place  of  the  said  [lunatic],  being  of  unsound  mind  as  therein  men- 
tioned, to  convey  and  assure.  And  I  do  hereby  direct  the  said 
[nominee],  in  the  place  of  the  said  [lunatic],  to  convey  and  assure^ 
and  to  join  with  all  necessary  parties  in  conveying  and  assuring, 
the  hereditaments  and  premises  whereof  the  said  [kmatic]  is  found 
to  be  seised,  as  in  the  said  report  mentioned,  unto  the  said  [new 
trustee],  to  the  uses,  upon  the  trusts,  and  for  the  ends,  intents,  and 
purposes,  limited,  expressed,  and  declared,  of  and  concerning  the 
same,  in  and  by  the  will  of  the  said  [testator]  in  the  said  report 
mentioned. 
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Petition  for  a  Reference  to  appoint  New  Trustees  of  Stock  m  the 

Place  of  a  Lunatic  Trustee. 

IN  the  matter  of  [Uinaiic  trustee^  a  person  of  no- 
sottod  mindy  not  found  such  by  inquisiuon. 
To  the  Right  Hononrable  &c. 

The  humble  petition  of Itke parties  beneJieiaU^interestei\. 

Shewbth, 

That — [J  will  creating  the  trusts  of  certain  stock  was  stated^ 

That  there  is  now  standing  in  the  names  oi{(iecea^d  trustees  wi 
the  lunatic  trustee"]^  upon  the  trusts  of  the  said  will^  the  sums  (rf 

£ ^  [,sioc1c\  hereinafter  mentioned,  (that  is  to  say),  [the  ssm 

should  be  stated]. 

That  the  said  [lunatic  trustee']  is  now  of  unsound  mind,  though 
not  found  such  by  inquisition,  and  incapable  of  executing  the  trusti 
r^|osed  in  her  by  the  said  will. 

That  the  said  several  sums  of  [^stock]  have  never  been  transferred 
in  pursuance  of  the  will  of  the  said  testatrix,  to  the  trustees  herein* 
before  mentioned,  but  still  continue  in  the  name  of  the  said  [IwMik 
trustee]^  in  the  books  of  the  Governor  and  Company  of  the  Bank  of 
England. 

Your  petitioners,  therefore,  most  humbly  pray,  that  your  Lord- 
ship will  be  pleased  to  direct,  that  it  m^  be  referred  to  one 
of  the  Masters  of  the  High  Court  of  Chancery,  to  inquire 
and  certify  whether  the  said  [lunatic  trustee]  is  possessed  of 
the  said  [stoch]^  as  a  trustee  of  unsound  mind  within  the  in- 
tent and  meaning  of  an  act  of  Parliament,  passed  in  the  first 
year  of  the  reign  of  his  present  Majesty  King  William  the 
Fourth,  intituled,  'An  act,  S^c.  [title^ante^  p,5\T\,  And  also 
to  inquire  and  certify  who  is  or  are  the  most  fit  and  proper 
person  or  persons  to  be  appointed  a  trustee  or  trustees  in 
the  room  of  the  said  [lumtic  trustee]^  in  such  of  the  tnnti 
hereinbefore  mentioned  and  set  forth,  as  to  which  she  has  be- 
come the  sole  surviving  trustee ;  or  that  your  Lordship  will 
be  pleased  to  make  such  further  or  other  order  in  the  pre- 
mises as  to  your  Lordship  shall  seem  meet. 
And  your  petitioners  will  ever  pray,  &c. 

Order  thereon. 

That  it  be  referred  to  the  Master  in  rotation  of  the  High  Court  of 
Chancery,  to  inquire  and  certify  whether  the  said  \lunatic  trus- 
tee] is  an  idiot,  lunatic,  or  of  unsound  mind;  and  in  case  the  said 
Master  shall  find  the  said  [lunatic  trustee]  to  be  an  idiot,  Iimatic, 
or  of  unsound  mind,  then  he  is  to  inquire  and  certify  whether  she 
is  possessed  of  the  several  stocks,  funds,  annuities,  or  securities, 
mentioned  in  the  petition  to  have  been  bequeathed  by  the  will  of 
[testator]^  deceased,  therein  named,  or  of  any  or  either,  and  which, 
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oFtbem»  or  of  any  and  what  part  or  parts  thereof^  either  alone  or 
jointly  witb  any  other  person  or  persons,  and  whom,  as  a  trusteis 
or  trustees,  upon  any  and  what  trust  or  trusts,  and  for  whom» 
witbm  the  intent  and  meaning  of  the  act  of  Parliament  made  and 
passed  in  the  first  year  of  the  reign  of  his  present  Majesty  Kii^ 
William  the  Fourth,  intitled  'An  act,  ^c.  [<il^,  oa^c,  p.517J« 
And  whether  the  said  llunatk  trusise]  hadi  any,  and  what,  heneft* 
end  interest  in  the  said  stocks,  funds,  annuities,  or  securities,  or 
in  any  or  either  and  which  of  them,  or  in  any  and  what  jpart  or 
parts  thereof,  and  whether  there  are  any  and  what  incumbrances 
affecting  the  same ;  and  in  case  the  said  Master  shall  find  the  said 
lUmatic  trustee]  to  be  possessed  of  the  said  stocks,  funds,  annui- 
ties, or  securities,  or  any  or  either  of  them,  or  of  any  part  or 
parts  thereof  alone  as  such  trustee  as  aforesaid,  or  jointly  with 
any  other  person  or  persons  as  trustees,  who  are  dead,  or  are  un- 
willing or  mcapable  to  act  in  the  trusts  of  the  said  will  of  the  said 
[testaior'\f  then  1  do  hereby  further  order,  that  the  said  Master 
do  inquire  and  certify  whether  there  is  any  and  what  power  or 
authority  in,  by,  or  under  the  said  will  of  die  said  [testator'],  to 
appoint  a  new  trustee  or  new  trustees  of  the  stocks,  funds,  annui* 
ties,  or  securities  hereinbefore  mentioned.  But  if  the  said  Mas- 
ter shall  find  that  there  is  no  such  power  or  authority  in,  by,  and 
under  the  said  will,  by  virtue  whereof  a  new  trustee  can  now  be 
appointed  in  the  room  of  the  said  llunatic];  then  I  do  hereby  fur- 
ther order,  that  he  do  inquire  and  certify  who  is  or  are  the  most 
fit  and  proper  person  or  persons  to  be  appointed  trustee  or  trus- 
tees of  the  said  funds  in  the  room  of  the  said  llunaiic  trustee]. 
And  afler  the  said  Master  shall  have  made  his  report,  such  fur- 
ther order  shall  be  made  as  shall  be  just ;  and  let  due  notice  of 
attending  the  said  Master  be  given  to  all  parties  interested  in  the 
matters  aforesaid. 


Petition  of  the  Parties  henefidaUy  interested  m  Stocky  to  confirm  the 
Master*  s  Report  as  to  the  Appointment  of  New  Trustees,  and  for 
the  Transfer  of  Stock,  and  Payfptent  of  Dividends,  and  the  Costs 
of  the  Petitioners, 

IN  the  matter  of&c. 
To  the  Right  Honourable  &c. 

The  humble  petition  &c. 
Sheweth, 

That  by  an  order  [the  last  reference  to  the  Master], 

That ,  Esq.,    the  Master  in  rotation  to  whom  this  matter 

stands  referred,  made  his  report,  bearing  date  the day  of , 

and  thereby  certified,  that  &c.  [the  Master's  repott  finding  the  party 

a  lunatic;  that  stock  was  standing  in  the  name  of ,  deceased 

trustees  and  the  lunatic;  and  that  the  same  was  tested  in  the  hmatic 
trustee,  as  surviving  trustee  under  a  will,  upon  the  trusts  therein  contain- 
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ed,  fw  the  beneJU  of  the  petiiioners ;  that  the  kma^  woe  meh  InMee 

Jbr  the  petitioners  under  the  act  of  Parliament  in  the  Moid  order  men' 

tioned ;  and  that  the  Master  did  not fnd  that  the  said  lunatic  trustee  had 

any  beneficial  interest  therein^  nor  that  there  were  any  incumhranees 

affecting  the  same,  save  and  except  an  assignment  to ,  nor  that 

there  was  any  power  or  authority  under  the  said  will  to  appoint  a  new 
trustee;  ana  the  Master* s  optnton,  that  the  persons  proposed  as  new 
trustees  were  the  most  proper  persons  to  be  appointed  trustees  of  the 
stock  in  the  room  of  the  said  lunatic'}. 

Your  petitioners,  therefore,  humbly  pray  your  Lordship,  that  die 
Master's  said  report  may  be  absolutely  confirmed,  and  thit 
the  said  [new  trustees']  may  be  appointed  to  be  new  trosteei 
in  the  place  of  the  said  [deceased  trustees  and  lunatic  trus- 
tee],  of  the  said  sum  of  [stock'],  so  as  aforesaid  standing  in 
the  names  of  the  said  [deceased  trustees  and  the  said  hmatie 
trustee];  and  that  the  Secretary  or  Deputy  Secretary,  or  Ac- 
countant-General  for  the  time  being,  of  the  Governor  and 
Company  of  the  Bank  of  England,  may  be  ordered  to  trant- 
fer  the  said  [stock]  into  the  joint  names  of  the  said  [new  trus' 
(ee#],  upon  the  trusts,  and  for  the  intents  and  purposes,  in  and 
by  the  said  will  of  the  said  [testator]  expressed  and  dedared 

of  and  concerning  the  same ;  [or,  "  and  that ,  one  (ftke 

officers  of  the  South  Sea  House  Company,  may  join  tmdcow' 
cur,  in  the  place  and  in  the  name  of  the  said  [lunatic  trustee], 

in  transferring  the  said  £ South  Sea  Stock,  and  £ 

South  Sea  Annuities,  into  the  like  names,  and  upon  the  Uke 
trusts'*].  And  that  the  dividends  now  due  and  hereafter  to  be- 
come due  on  the  said  [stock],  may  be  received  by  the  said  [nev 
[trustees],  and  paid  according  to  the  trusts  of  the  said  will  of 
the  said  [testator] ;  and  that  it  may  be  referred  back  to  the 
said  Master  to  tax  your  petitioners  their  costs  and  expenses 
of  this  application  and  incident  thereto ;  and  that  the  said 
[new  trustees],  on  the  said  transfer  [or  "  such  transfers*^  being 
made  to  them  as  aforesaid,  may,  by  sale  of  a  competent  part 
of  the  said  [stock],  raise  the  amount  of  such  costs  and  ex- 
penses, when  taxed  by  the  said  Master,  and  pay  the  same  to 
your  petitioners ;  or  &c. 
And  your  petitioners  &c. 

Order  thereon. 

That  the  Master's  said  report  be  confirmed.  And  I  do  hereby  ap- 
point [new  trustees],  respectively  named  in  the  said  report,  to  be 
new  trustees  of  the  trust  funds  and  premises  hereinafter  men- 
tioned,  in  the  place  of  the  said  [lunatic  trustee].  And  I  do  hereby 
further  order,  that  the  Secretary  or  Deputy  Secretary,  or  Ac* 
countant-General  or  Deputy  Accountant-General  for  the  time  being 
of  the  Governor  and  Company  of  the  Bank  of  England,  do  forth- 
with transfer  the  [stock]  now  standing  in  the  names  of  the  said  [old 
trustees  and  kmatic]^  in  the  books  of  the  said  Governor  and  Com* 
pany,  by  their  description  of [as  in  the  Bank  Books],  into  the 
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names  of  the  said  [new  trmHees'},  as  stidi  new  trustees  as  aforesaid, 
to  be  by  tbem  respeetively  held  and  applied  upon  the  trusts*  and 
to  and  for  the  ends,  intents,  and  purposes  mentioned,  expressed, 
and  deelared,  of  and  concerning  the  samef  in  and  by  the  will  of 
the  said  [testator]  named  in  the  said  report.  And  I  do  hereby 
further  order,  that  the  said  Secretary  or  Deputy  Secretary,  or 
AccountantoOenerai  or  Deputy  Accountant-General,  or  one  of 
the  Cashiers  for  the  time  being  of  the  said  Governor  and  Com- 
pany of  the  said  Bank  of  England,  do  receive  the  dividends  now 
due  and  to  accrue,  due  on  the  said  [stock]  previous  to  the  trans- 
fer thereof  as  hereinbefore  directed,  and  pay  the  same  to  the  said 
[new  trustees]^  as  such  new  trustees  as  aforesaid,  to  be  by  them're- 
spectively  applied  according  to  the  trusts  of  the  said  will.  And  I 
do  think  fit,  and  hereby  further  order,  that  it  be  referred  to  — ' — , 
the  Master  to  whom  this  matter  stands  referred,  to  tax  the  peti- 
tioners their  reasonable  and  proper  coats  and  expenses  of  this 
application,  and  incident  thereto  and  consequent  thereon*  And  I 
do  hereby  further  order,  that  the  said  [new  trustees]  be  at  liberty  to 
raise  the  amount  of  tlie  said  costs  and  expenses  when  so  taxed,  by 
sale  of  so  much  of  the  said  [stock]  when  so  transferred  into  their 
names  as  aforesaid,  as  will  be  sufficient  for  the  purpose ;  and  that 

they  do  pay  the  same  when  so  received  to  • »,  the  solicitor  for 

the  said  petitioners  (n). 

Petition  of  Persons  entitled  to  the  Equity  of  Redemption  of  an  Es- 
tate^ for  Payment  of  Mortgage  Money  ^  and  Assignment  ofTerm, 

IN  the  matter  of ,  a  person  of  unsound 

mind,  not  found  such  by  inquisition. 

To  the  Right  Honourable  &c. 

The  humble  petition  &c.,  [two  persons  entitled  to  the  equity  of 
redemption  of  an  estate  mortgaged], 

Sheweth, 

That  by  indenture,  bearing  date  &c.  [a  mortgage  for  400^  and 
inter  est  f  was  stated.] 

That  the  said  [mortgagee]  has  been  for  some  years  past,  and  now 
is,  a  lunatic,  and  incapable  of  managing  his  afiairs,  and  has  been  for 
some  time,  and  now  is,  confined  in  the  York  Lunatic  Asylum,  but  no 
commission  of  lunacy  has  issued  against  him. 

That  the  said  [mortgagee]  is  a  bachelor,  and  ■  ■  ,  of  &c.,  is  his 
brother  and  sole  next  of  kin ;  and  during  the  lunacy  of  the  said 
[mortgagee]^  the  said  [brother^  has  managed  the  affairs  of  the  said 
{mortgagee^ 

That  the  interest  upon  the  said  mortgage  debt  of  400/.  was  paid 
to  the  said  [mortgagee]  until  his  lunacy,  and  since  his  lunacy  the 
same  has  been  paid  to  the  said  [brother]  for  the  use  of  the  said 
[mortgagee]^  and  has  been  applied  for  his  maintenance. 

(n)  /n  re  RoUrttm,  19th  Augiuti  1S31. 

ccc 
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That  the  principal  and  interest  now  due  to  the  said  [mortgagee^ 
on  the  said  mortgage  security,  is  considerably  less  than  7001. 

That  your  petitioners  are  desirous  of  paying  off  the  principal  and 
interest  due  on  the  said  mortgage  security,  and  of  having  the  l^al 
estate  therein  for  the  residue  of  the  said  term  of  2000  years,  now 
vested  in  the  said  \mortgagee\f  reassigned  to  them;  and,. for  that 
purpose,  that  the  said  \brother^^  or  such  other  person  «s  yomr  Lord- 
ship may  approve,  may  be  appointed  to  receive  the  principal  and 
interest  due  on  the  said  mortgage,  and  to  reassign  the  legal  estate 
in  the  said  hereditaments  and  premises,  for  the  remainder  of  the 
said  term  of  2000  years,  under  and  by  virtue  of  the  powers  in  that 
behalf  contained  in  an  act  of  Parliament,  passed  in  the  first  year  of 
the  reign  of  his  present  Majesty,  intituled  '  An  act,  &c«  [tUU  of 
act^ante^  p.  517]. 

Your  petitioners,  therefore,  humbly  pray  your  Lordship,  that 
it  may  be  referred  to  one  of  the  Masters  of  the  High 
Court  of  Chancery,  to  inquire  and  certify  whether  the  said 
[mortgagee]  is  a  mortgagee  of  the  said  hereditaments  and 
premises,  within  the  intent  and  meaning  of  the  said  act  of 
Parliament,  and  to  approve  of  a  proper  person-  to  convey  or 
assign  the  same  premises,  and  to  receive  the  principal  and 
interest  due  on  the  said  mortgage,  in  the  name  and  on  the 
behalf  of  the  said  \_nwrtgagee']\  or  that  your  Lordship  will 
be  pleased  to  make  such  ftirther  or  other  order  in  the  pre- 
mises as  to  your  Lordship  may  seem  meet. 
And  your  petitioners  will  ever  pray,  &c.  (o). 


Petition  to  confirm  Mcuter*s  Report^  finding  a  Mortgagee  benefieiaUg 
interested,  to  be  of  unsound  Mind,  and  app(nnting  a  Person  to  re* 
ceive  the  Mortgage  Money,  and  to  convey  on  his  behalf, 

IN  the  matter  of  [mortgagee],  a  person  of  unsound 
mind,  but  not  found  such  by  inquisition. 

To  the  Right  Honourable  &c. 

The  humble  petition  of  [two  persons  entitled  to  the  efuUy  of 
redemption  of  an  estate  mortgaged], 

Shewsth, 

That,  by  an  order  made  by  your  Lordship  in  this  matter,  bearing 

date  the day  of , ,  upon  the  petition  of  the  above* 

named  petitioners,  it  was  ordered  &c.   [  The  order  was  stated]. 

That ,  Esq.,  the  Master  in  rotation  to  whom  this  matter 

stands  referred,  by  his  report,  bearing  date  the day  of ^ 

,  certified  that  he  had  been  attended  by  the  solicitor  of  the  pe» 

titioners,  and  he  found,  by  the  affidavit  of ,  sworn  the day 

of last,  and  the  affidavit  of ,  also  sworn  on  the  said 

day  of last,  that  the  said  [mortgagee]  was  of  unsound  miod. 

(o)  The  form  of  an  order  made  on  a    conveyance,  po«f,  p.  771.    The  subetanoe 
petition  of  this  kind  is  recited  in  the  re-    of  such  an  oi4er  is  stated,  onto,  p.  384^ 
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And  that,  by  an  indenture,  bearing  date  the day  of 


and  made  between  &c.  [  The  mortgage  deed  was  here  stated,  and 
also  the  will  of  the  mortgagor,  devising  the  equity  of  redemption  to 
the  petitioners,  and  the  finding  of  the  Master  as  recited  in  the  re- 
conveyance,  post,  p.  771]. 

Your  petitioners,  therefore,  humbly  pray  your  Lordship,  that 
the  Master's  said  report  may  be  absolutely  confirmed,  and 
that  the  said  [brother']  may  be  appointed  to  recerve  the  said 
sum  of  4^8/.  on  behalf  of  the  said  [mortgagee],  and  to  con- 
vey or  assign  the  said  hereditaments  and  premises  in  the 
name  and  on  the  behalf  of  the  said  [mortgagee]  to  your  pe- 
titioners, or  in  trust  for  them,  or  as  they  may  direct;  and 
that  on  payment  of  the  said  mortgage  money  and  interest 
to  the  said  [brother],  he  may  be  ordered  to  convey  or  as- 
sign the  said  premises  in  the  said  report  mentioned,  unto 
and  to  the  use  of  the  said  [the  petitioners],  their  heirs  and 
assigns,  or  unto  such  person  or  persons,  and  in  such  manner, 
as  diey  may  direct  or  appoint;  and  that  it  may  be  referred 
to  the  said  Master  to  tax  the  costs  and  expenses  of  your 
petitioners  incurred  by  this  application  and  the  former  peti- 
tion, and  by  the  said  reference  and  incidental  thereto;  and 
that  your  petitioners  may  be  at  liberty  to  retain  such  costs 
and  expenses  out  of  the  said  sum  of  428/.;  or  that  your 
Lordship  will  be  pleased  to  make  buch  further  or  other  or- 
der in  the  premises  as  to  your  Lordship  shall  seem  just. 
And  your  petitioners  will  ever  pray,  &c. 

Order  thereon. 

Whereupon  I  ordered  all  parties  concerned  to  attend  mc  on  the 
matter  of  the  said  petition,  on  the  then  next  day  of  petitions, 
whereof  notice  was  to  be  given  forthwith;  and  the  matter  of  the 
said  petition  coming  on  to  be  heard  before  me  on  this  day,  in  the 

presence  of ,  of  counsel  for  the  petitioners,  and  of ,  of 

counsel  for  [the  mortgagee],  named  in  the  said  petition — Now, 
upon  hearing  the  said  petition,  and  the  Master's  report,  bearing 

date  the day  of , ,  read,  and  what  was  alleged  by 

the  counsel  aforesaid,  I  do  think  fit  and  hereby  order,  that  the 
Master's  said  report  be  confirmed.  And  it  appearing  to  me  from 
the  said  report,  that  the  said  [mortgagee]  is  a  mortgagee  of  the 
hereditaments  and  premises  therein  mentioned,  within  the  intent 
and  meaning  of  the  act  of  Parliament  made  and  passed  in  the  first 
year  of  the  reign  of  his  present  Majesty,  King  William  the  Fourth, 
intituled  'Anact,  &c.  [title  of  act,  ante,  p.  517];  and  that  the 
said  [mortgagee]  is  of  unsound  mind,  within  the  true  intent  and 
meaning  of  the  said  act;  I  do  hereby  appoint  &c.  (p). 

(jp)  The  order  is  recited  in  the  recon-  ham  ordered  the  C09t»  (except  of  the  re- 

Teyance,  poff,p.  772.    And  the  substance  conveyance),  to  be  paid  out  of  the  mort- 

of  it  is  stated,  ante,  p.  384.    In  a  recent  gage  money.    In  re  Brearley,  24th  July, 

case,  after  some  argument,  hordBroug-  1832* 

c  c  c  .*2 
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GENERAL  ORDERS  IN  LUNACY. 


I. 

Order  of  Court  concerning  Idiots  and  Lunatics^  ^e, 

Monday,  2drd  July,  1655. — It  is  this  day  ordered,  that  no  or« 
der,  affidavit,  or  certificate,  touching  or  concerning  any  idiot,  luna- 
tic, or  non  compos,  shall  he  made  use  of  in  this  Court,  unless  the 
same  be  filed  with  Mr.  Shadwell,  the  Clerk  of  the  Custodies,  within 
the  space  of  five  days  inclusive  next  after  the  several  and  respec- 
tive  dates  of  such  orders,  affidavits,  and  certificates  {q), 

11. 

25th  day  of  July,  1792. — The  Lords  Commissioners  for  the  cus- 
tody of  the  Great  Seal,  this  day  taking  into  their  consideration  the 
necessity  of  having  the  accounts  of  the  committees  and  receivers  of 
lunatics'  estates  regularly  passed,  and  the  means  of  preventing  such 
accounts  from  running  into  arrear,  do  think  fit  and  hereby  order, 
that  the  Masters  of  the  Court  of  Chancery  do,  on  the  last  seal  after 
Trinity  Term  in  every  year,  certify  to  the  Lord  Chancellor,  Lord 
Keeper,  or  Lords  Commissioners  of  the  Great  Seal,  for  the  time 
being,  the  state  of  the  several  committees'  and  receivers'  accounts  in 
their  respective  offices ;  and  do  hereby  further  direct,  that  this  order 
be  forthwith  published  and  set  up  in  all  offices  belonging  to  the 
Court  of  Chancery  (r).  j^  g^^^  ^  g 

W«  H«  ASHUSST* 

IIL 

The  Lord  Chancellor  directs  that  all  petitions  for  commissions  of 
lunacy  be  signed  by  the  petitioners,  and  attested  by  a  solicitor  of  the 
Court.  That  no  allowance  be  made  for  dinners  to  juries  on  the 
execution  of  commissions ;  and  that  all  copies  of  petitions  be  carefoUy 
and  accurately  examined  before  the  same  are  left  at  this  office. 

Secretary  of  Lunatics*  Office^  May,  1827. 

IV. 

The  Lord  Chancellor  directs  that  no  petition  relating  to  Ztnurfic 
Trustees,  under  the  act  1  Will.  4,  c.  60,  be  brought  on  for  hearing, 
unless  two  days*  notice  shall  have  been  given  to  his  Lordship's  Se* 
cretary  of  Lunatics,  and  to  aU  parties  interested. 

Secretary  of  Lunatics'  Office,  Z^rdFeb.  1832. 

(q)  Reg.  Lib.  B.  1654,  fol.  1216.  ally.    Hair.  Ch.  by  NewL  p,  504.    fU^ 

(r)  Bcamet'  Orders;  p.  453.     See  a  Lib.  B.  1792,  foLS3.    Bcames*  Ordetv, 

general  order,  15th  December,  1792,  at  p.  454. 

to  receiTcn  paning  their  accounts  anno- 
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LEASES  AND  CONVEYANCES  OF  LUNA- 
TICS' ESTATES  W. 

LEASES. 

Lease  granted  by  the  dmmittees  of  the  Estate  of  a  Lunatic,  of 
Messuages  and  Land,  of  which  he  was  seised  in  Fee, 

THIS  INDENTURE,  made  &c.  between ,  a  lunatic,  of  the 

first  part;  [two  committees'i  (/),  the  committees  of  the  penon  and  es- 
tate of  the  said  [lunatic^,  of  the  second  part;  and  [lessee']  of  the  third 
part.     Whereas,  in  pursuance  of  an  order  made  by  the  Lord  High 

Chancellor  of  Great  Britain,  bearing  date  on  or  about  the - 

day  of ,  a  commission  in  the  nature  of  a  mit  de  lunatico  inqui- 

rendo  was  awarded  and  issued,  directed  to  certain  commissioners 
therein  named,  to  inquire  of  the  lunacy  of  the  said  [lunatic].  And 
by  an  inquisition  taken  by  virtue  of  the  said  writ,  on  or  about  the 

day  of ,  it  was  found  that  the  said  [lunatic]  was  then  a 

lunatic,  and  did  not  enjoy  lucid  intervals,  so  that  he  was  not  suf- 
ficient for  the  government  of  himself,  his  manors,  messuages,  lands, 
tenements,  goods,  and  chattels.  And  whereas,  by  another  or- 
der made  by  the  said  Lord  Chancellor,  in  the  matter  of  the 

said  lunacy,  bearing  date  the day  of ,  it  was  (amongst 

other  things)  referred  to ,  Esq.,  one  of  the  Masters  of  the 

High  Court  of  Chancery,  to  inquire  and  certify  who  was  or 
were  the  most  fit  and  proper  person  or  persons  to  be  appointed 
the  committee  or  committees  of  the  person  and  estate  of  the  said 
lunatic:  Anp  whereas  the  said  Master,  by  his  report,  bearing 

date  the  day  of ,    made  in  pursuance  of  the  said 

hist-mentioned  order,  certified  (amongst  other  things)  that  he  was 
of  opinion  the  said  [commitUes]  were  the  most  fit  and  proper  per- 
sons to  be  appointed  the  committees  of  the  person  and  estate  of  the 
said  lunatic :  And  whereas,  by  another  order,  made  in  the  said 

matter,  bearing  date  the day  of y  it  was  ordered,  that  the 

said  Master's  said  report  should  be  confirmed;  and  that  the  cus- 
tody of  the  person  of  the  said  lunatic,  and  the  care  and  manage- 
ment of  his  estate,  should  be  granted  to  the  said  [committees] ;  and 
in  pursuance  of  the  said  last-mentioned  order,  a  grant  of  the  cus- 
tody of  the  person  and  estate  of  the  said  lunatic  to  the  said  [commit-' 
tees]  passed  the  Great  Seal,  on  or  about  the day  of :  And 

(*)  Sec  ante,  pp.  341—^44,  and  347.  Chancery,  in  some  form*  settled  by  them, 

(0  In  the  form  of  a  lease  of  the  luna-  which  I  have  seen,  and  from  which  the 

tic'sestate.inserted in  Bythewood's  Conv.  precedents  here  inserted  are  taken,  make 

by  Jannan,  VoL  6,  pp.114 — 116,  the  such  committee  a  party,  I  hare  thought  it 

committee  of  the  estate  is  not  made  a  advisable  to  follow  their  practice,  which^ 

party,  which,  perhaps,  may  not  be  ab-  at  all  events,  is  on  the  safer  sid<;. 
solately  necessary;  but,  as  the  Masters  in 
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WHEREAS  the  said  [lunatic]  is  seised  and  absolutely  entitled  for 
an  estate  of  inheritance  in  fee  simple  in  possession,  of  and  to  the 
messuages  or  tenements,  erections,  buildings,  and  land,  herein- 
after particularly  described,  and  intended  to  be  hereby  demised. 
And  whereas,  by  another  order  made  in  the  said  matter  by  the 

said  Lord  Chancellor,  bearing  date  the day  of ,  it  was 

ordered  to  be  referred  to  the  said  Master  to  inquire  and  certify 
whether  it  would  be  fit  and  proper,  and  for  the  benefit  of  the  said 
lunatic's  estate,  that  a  lease  of  the  said  messuages  or  tenements, 
and  premises,  should  be  granted  by  the  said  [cammUiees]  to  the  said 
[lessee],  and  for  what  term,  and  at  what  rent,  having  regard  to  the 
said  lunatic's  interest  therein:  And  whereas  the  said  Master,  by  his 

report,  bearing  date  the day  of  — ,  made  in  pursuance  of 

the  said  last-mentioned  order,  certified  (amongst  other  things),  that 
it  would  be  fit  and  proper,  and  for  the  benefit  of  the  said  lunatic's 
estate,  that  a  lease  of  the  said  messuages  or  tenements,  and  premises, 
should  be  granted  to  the  said  [lessee],  for  the  term  of  twenty-one 
years,  at  the  yearly  rent  of  £— ^ — ,and  subject  to  the  covenants  and 
conditions  therein  mentioned,  and  hereinafter  contained,  and  sub- 
ject to  such  other  covenants  and  conditions  as  the  said  Coort 
might  think  proper  to  be  inserted  in  such  lease:  And  wrbrbas,  by 
another  order  made  in  the  said  matter  by  the  said  Lord  Chancellor, 
bearing  date  the  11th  day  of  August,  1931,  the  said  last-mentioned 
report  was  confirmed;  and  it  was  ordered,  that  the  said  [committees]^ 
as  committees  of  the  said  lunatic,  should  be  at  liberty  to  grant  a  lease 
of  the  said  messuages  or  tenements,  and  premises^  to  the  said 
[lessee'jf  upon  the  terms  and  conditions  approved  of  by  the  said 
Master :  And  it  was  thereby  referred  to  the  said  Master  to  settle 
and  approve  of  a  proper  lease  thereof  accordingly ;  and  it  was  or- 
dered, that  the  said  [committees'],  as  such  committees  as  aforesaid, 
should,  in  the  name,  and  on  the  behalf  of  the  said  lunatic,  execute 
the  said  lease,  when  so  settled  and  approved  of,  upon  the  said  [If  j- 
see]  executing  a  counterpart  thereof:  And  whereas  the  said  Master 
bath  settled  and  approved  of  these  presents,  as  a  proper  lease  of 
the  said  premises,  and  hath  signified  his  approval  thereof,  by  signii^ 
his  name  in  the  margin  of  the  first  skin  thereof,  and  his  name  and 
allowance  in  the  margin  of  the  last  skin  thereof:  NOW  THIS  IN- 
DENTURE WITNESSETH,  That,  by  virtue  of  an  act  of  Parlia- 
ment  made  and  passed  in  the  first  year  of  the  reign  of  his  present 
Majesty  King  William  the  Fourth,  intituled  'An  act,  &c.  [title  of  aet^ 
ante,  p.  503],  and  in  pursuance  of  the  said  hereinbefore  in  part  recited 
order,  bearing  date  the  11th  day  of  August,  1831,  and  in  consider- 
ation of  the  rents,  covenants,  and  agreements  hereinafter  reserved 
and  contained  by  and  on  the  part  and  behalf  of  the  said  llessee]^  his 
executors,  administrators,  and  assigns,  to  be  paid,  kept,  done»  and 
performed.  He,  the  said  [lunatic],  acting  by  the  said  [committees'} 
as  such  committees  as  aforesaid,  hath  demised,  leased,  set,  and  to 
farm  let,  and  by  these  presents  doth,  &c,  [Habendum  for  21  years]; 
Yielding  and  paying  therefore  yearly  and  every  year  unto  the 
said  [lunatic],  his  heirs  and  assigns,  or  unto  the  said  [cammk* 
tecs],  as  such   committees  as  aforesaid,   or  other  the   person  or 
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)>ersons  who,  for  the  time  being,  shall  or  may  be  committee  or 
committees  of  the  estate  of  the  said  [^hinaiic'\,  the  rent  or  yearly 

sum  of  £ of  lawful  money,  &c.  [in  the  usual  form].     And 

the  said  [lessee^,  for  himself,  his  heirs,  executors,  and  admin- 
istrators, doth  hereby  covenant,  promise,  and  agree  to  and  with 
the  said  llunatic],  his  heirs  and  assigns,  and  also  with  and  to  the 
said  ^committees'],  as  such  committees  as  aforesaid,  or  other  the 
person  or  persons  who,  for  the  time  being,  shall  or  may  be  commit- 
tee or  committees  of  the  estate  of  the  said  lunatic,  in  manner  fol* 
lowing,  (that  is  to  say),  that  he,  the  said  [lessee'jj  his  heirs,  execu^ 
tors,  administrators,  or  assigns,  shall  and  will,  during  all  the  said 
term  hereby  granted,  well  and  truly  pay,  or  cause  to  be  paid,  unto 
the  said  lunatic,  his  heirs  and  assigns,  or  unto  the  said  [commiltees^^ 
as  such  committees  as  aforesaid,  or  unto  such  person  or  persons 
as  for  the  time  being  shall  or  may  be  committee  or  committees  of 

the  estate  of  the  said  lunatic,  the  said  yearly  rent  or  sum  of£ , 

on  the  days  and  times,  and  in  the  manner,  hereinbefore  appointed 
for  payment  thereof  respectively,  according  to  the  reservation 
aforesaid,  and  the  true  intent  and  meaning,  of  these  presents; 
[Other  covenants  in  usual  form(u);  and  a  covenant  to  surrender 
the  premises  at  the  end  of  the  term,]  unto  the  said  lunatic,  his  heirs 
and  assigns,  or  unto  the  said  [committees'],  as  such  committees  as 
aforesaid,  or  unto  other  the  person  or  persons  who,  for  the  time 
being,  shall  be  committee  or  committees  of  the  estate  of  the  said  In* 
natic.  [Power  of  re-entry  on  breach  of  covenants  reserved]  to  the  lu- 
natic, his  heirs,  and  assigns,  or  to  the  said  [committees]^  as  such  com- 
piittees  as  aforesaid,  or  to  such  other  person  or  persons  as  for  the 
time  being  shall  be  committee  or  committees  of  the  estate  of  the  said 
lunatic,  &c.  And  the  said  [lunatic]  acting  by  his  said  [committees}^ 
so  far  only  as  they  are  authorized  by  the  aforesaid  act  of  Parliament 
ami  the  said  recited  order,  bearing  date  the  1 1  th  day  of  August,  1 83 1 , 
but  not  further  or  otherwise,  doth  hereby  for  himself,  his  heirs,  exe-. 
cutors,  and  administrators,  covenant  and  agree  with  the  said  [lessee'if 
bis  executors,  administrators,  and  assigns  [the  ttsual  covenant  for 

fuiet  enjoyment  without  interruption^  S^c*]  of,  'from,  or  by  the  said 
lunatic\  his  heirs  and  assigns,  or  tlie  committees,  or  commiitete 
for  the  time  being  of  the  estate  of  the  said  [lunatic]^  or  of  qr  by 
any  other  person  or  persons  lawfully  claiming  or  to  claim  by, 
from,  or  under  him,  them,  or  any  of  them.  In  witnbss  whereof, 
the  said  [committees'],  by  virtue  of  the  said  act  of  Parliament,  and 
in  obedience  to  the  order  of  the  said  Lord  Chancellor,  bearing  date 
the  11th  day  of  August,  1831,  in  the  above-written  indenture  seve- 
rally referred  to  and  recited,  have  to  these  presents,  as  the  com- 
mittees of  the  estate  of  thfe  said  [lunatic],  and  in  his  place  and  on  his 

(tt)  The  tenant  of  a  lunatic's  estate  was  of  all  the  costs  incurred  by  the  lunatic's 

relieved  upon  petition  against  an  eject-  estate  in  consequence  of  the  breach  of 

inent,  founded  on  a  forieiture  by  breach  covenant  and  the  action  of  ejectment, 

of  covenant  to  repair,  upon  the  repairs  Ex  parteVaughan,  inreEdridge,  1  Turn, 

mentioned  in  the  surveyor's  report  hav-  ft  Ross.  434. 
ing  been  completed,  and  upon  payment 
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behalf,  subscribed  the  name  and  set  the  seal  of  the  said  [/wiotic], 
[where  there  are  other  parties  to  execute  **  and  the  seyeral  olh^ 
parties  to  these  presents  have  hereunto  subscribed  their  names,  and 
set  tlieir  seals/*]  on  tlie  day  and  year  first  above  written. 

The  mode  of  Execution  is  as  follows: 

A.  B.  \ihe  hmaXvc\t  by  C»  Z).  and  £.  F.  [the  comnuUees'\  (v). 

Memorandum  signed  hy  the  Master. 

I  approve  of  and  allow  this  indenture  of 
lease,  as  contained  in  this  and  the  pre- 
ceding skin  of  parchment.  As  witness 
my  hand,  this day  of .  ^^^^.,  ^^^  ^^  j 

Attestation  indorsed* 

Signed,  sealed,  and  delivered,  by  the  within-named  [ccmmiUees'],  as 
the  committees,  and  in  the  name  and  on  the  behalf  of  the  withia- 
named  [lunatic'],  in  the  presence  of  us. 


Lease  of  a  Farm^  of  which  the  Lunatic  was  Tenant  for  Life^  with 
Power  of  Granting  Leases^  made  by  the  Committee  of  his  EstatCf 
in  Execution  of  such  power* 

THIS  INDENTURE  &c.,  between  [the  /tffMi/tc]by  [commiUee], 
the  committee  of  his  person  and  estate,  and  in  his  name  and  on  his 
behalf,  of  the  first  part ;  [the  trustees  of  a  settlement'],  of  the  se- 
cond part ;  and  [the  lessee],  of  the  third  part.  Whbrsas,  under 
and  by  virtue  of  indentures  of  lease  and  release,  bearing  date 
&c.,  and  made  between  [the  parties],  divers  manors,  messuages, 
lands,  tenements,  and  hereditaments  (of  which  the  farm  and 
lands,  hereinafter  particularly  described,  and  hereby  demised  or 
intended  so  to  be,  are  part),  were  limited  to  the  use  of  the  said 
[lunatic]  and  his  assigns,  for  his  life,  without  impeachment  of  waste, 
with  remainders  over,  as  therein  is  mentioned.  And,  by  the  said 
indenture  of  release,  powers  were  given  to  the  person  or  persons  who 
for  the  time  being  should,  by  virtue  of  the  limitations  therein  con- 
tained, be  in  the  actual  possession  of  the  hereditaments  thereby 
released,  to  make  such  demises  or  leases  of  the  same  as  are  therein 
mentioned,  at  and  under  such  rents  and  reservations  to  be  incident  to 
the  reversion  expectant  on  such  leases,  and  subject  to  such  conditions 
and  restrictions  as  are  in  the  said  indenture  of  release  expressed. 
Ann  WHEREAS,  by  an  indenture,  bearing  date  &c.,  and  made  be- 
tween [the  parties],  the  farm  and  lands  hereinafVer  particularly  de- 
scribed and  intended  to  be  hereby  demised,  were,  for  the  considera- 

(v)  See  Wilket  v.  Back,  2  East.  142;  Whii$  v.  Cuykr,  6  Term  Rep.  17& 
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tions  therein  mentioned,  amongst  other  hereditaments,  demised 
by  the  said  [^lunatic]  unto  the  said  [irutteei'if  from  the  day  of  the 
solemnization  of  the  marriage  then  intended,  and  which  was  soon 

after  solemnized  between  the  said  lunatic  and ,  for  the  term  of 

ninety-seven  years,  if  the  said  lUuiatic]  should  so  long  live,  without 
impeachment  of  waste,  upon  the  trusts  therein  mentioned;  but 
subject  to  a  proviso  in  the  indenture  now  in  recital  contained,  that 
the  same  should  not  be  deemed  to  prevent  or  suspend  the  exe- 
cution of  any  of  the  powers  contained  in  the  hereinbefore  in  part 
recited  indenture,  not  exercised  by  the  indenture  now  in  recital, 
but  that  the  said  llunatw]  might  exercise  all  such  of  the  powers 
as  were  by  the  said  hereinbefore  in  part  recited  indenture  given  to 
him,  and  not  by  the  indenture  now  in  recital  exercised,  as  effec- 
tually as  if  the  said  indenture  now  in  recital  had  not  been  made; 
but  with  a  proviso  that  the  said  Uunatic]  should  not  execute  the 
powers  of  leasing,  save  only  with  the  consent  of  the  trustees 
or  trustee  for  the  time  being  in  writing  first  had  and  obtained* 
And  wHBasAs  a  commission  in  the  nature  of  a  writ  de  UtmUico  tn- 
murendo  having  been  issued  under  the  Great  Seal  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  to  inquire  (among  other 
things)  of  the  lunacy  of  the  said  {_tunatic]i  it  was  by  an  inquisition 
taken  thereon  found,  that  the  said  Uunatic]  was  of  unsound  mind, 
so  that  he  was  not  sufficient  for  the  government  of  himself,  his 
manors,  messuages,  lands,  tenements,  goods,  and  chattels,  and 
that  he  had  been  in  the  same  state  of  unsound  mind  and  condition 
from  the  time  in  the  same  inquisition  mentioned,  (being  a  period 
subsequent  to  either  of  the  hereinbefore  in  part  recited  indentures), 
And  wbbreas,  by  two  several  orders  of  the  Lord  High  Chancellor 
of  Great  Britain,  made  in  the  matter  of  the  lunacy  of  the  said  [Ai« 
naftc],  and  bearing  date  respectively  the  6th  and  12th  days  of  May, 
1823,  the  custody  of  the  person,  and  the  care  and  management  of 
the  estates  of  the  said  [Junaltc],  were  ordered  to  be  granted  to  the 
said  IcommUtee^f  and  grants  have  passed  the  Great  Seal  accord- 
ingly, by  means  whereof  the  said  Icammittee']  now  is  the  committee 
of  Uie  person  and  estate  of  the  said  lunatic.  And  whxreas,  by 
another  order  of  the  Lord  High  Chancellor  of  Great  Britain,  made 
in  the  said  matter,  and  bearing  date  the  22nd  day  of  February, 

1825,  his  Lordship  did  refer  it  to ,  Esq.,  the  Master  to  whom 

the  said  matter  stood  referred,  to  receive  proposals  from  time  to 
time  for  granting  a  lease  or  leases  of  any  part  or  parts  of  the  said 
[lunatic's]  estates,  which  were  then  out  of  lease;  and  the  said  Mas- 
ter was  to  be  at  liberty  to  report  the  same  to  the  Lord  Chancellor 
from  time  to  time,  with  his  opinion  thereon,  as  he  should  think  fit; 
after  which  such  further  order  should  be  made  as  should  be  just. 

And  wHBasAS ,  the  Master  to  whom  the  matter  of  the  lunacy 

of  the  said  llunatic]  now  stands  transferred,  made  a  report  in  the 
said  matter  (in  pursuance  of  the  said  last-recited  order),  and  bearing 
date  the  17th  day  of  December,  1 827,  and  thereby  certified,  that  the 
said  committee  having  brought  in  before  the  said  Master  a  state  of 
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facts,  and  proposal  for  granting  two  several  leases,  one  of  which 
to  the  said  llessee]  of  the  farm,  lands,  and  premises  hereby-  demised 
wr  intended  so  to  be,  according  to  the  terras  of  an  agreement  entered 
into  the  12th  June,  1827,  and  made  between  R.  <£.,  on  the  behalf 
of  the  said  [eomtnittee'],9s  sach  committee  as  aforesaid,  of  the  one  part; 
and  the  said  [lessee'],  of  the  other  part;  he  the  said  Master  thereby 
certified  that  he  found  that  the  said  farm,  lands,  and  premises  hereby 
demised  or  intended  so  to  be,  were  parts  of  the  property  comprised 
in  the  hereinbefore  in  part  recited  indenture  of  release  of  the  — '■^^ 
by  virtue  of  which  the  said  llunatic']  had  a  power  of  leasing  the 
same  for  a  term  of  twenty-one  years;  and  it  having  been  proposed 
before  the  said  Master,  that  a  lease  should .  be  gvanted  to  the  said 
llessee^f  of  the  farm,  lands,  and  premises  mentioned  in  the  said 
agreement,  and  according  to  the  terms  and  conditions  mentioned 
and  contained  in  the  said  agreement;  and  he  the  said  Master  cer- 
tified, that  he  had  considered  the  said  proposal,  and  the  evidence  in 
support  thereof,  and  did  approve  of  the  same;  and  the- Master  was 
of  opinion  that  it  would  be  fit  and  proper  that  a  leaae  should  be 
granted  to  the  said  [^lessee]  of  the  said  farm,  lands j  and  premises,  ac- 
cording to  the  terms  and  conditions  mentioned-  in  the  said  agpreement, 
but  with  the  consent  in  writing  of  the  trustees  appointed  and  acting 

by  virtue  of  the  said  hereinbefore  in  part  recited  indenture  of : 

And  the  said  Master  was  also  of  opinion,  that  the  rent  to  be  reserved 
by  the  said  lease,  and  the  covenants  to  be  entered  into  by  the  lessee, 
ought  to  be  made  payable  to,  and  to  be  performed  with  the  person 
or  persons  who,  for  the  time  being,  should  be  entitled  >to  the  rever- 
sion of  the  premises  to  be  demised  by  such  lease  expectant  upon 
the  expiration  of  the  term  of  years  to  be  gnmted  by  such  lease. 
And  whbksas,  by  an  order  of  the  Lord  Chancellor  made  in  the 
said  matter,  bearing  date  the  26th  day  of  January,  1828,  it  was 
ordered  that  the  said  Master's  report  should  be  confirmed,  and  that 
it  sitould  be  referred  to  the  said  Master  to.  settle  and  approve  of 
two  proper  leases,  one  of  which  was  to  be  to  the  said  \_lessee]  of  the 
farm,  lands,  and  premises  in  the  said  report  mentioned^  upon  the 
terms  and  conditions  therein  specified;  and  that  tlie  said  [c^mmiitee'], 
as  the  committee  of  the  said  [/unoltc],  should  be  at  liberty  in  the 
name  and  on  the  behalf  of  the  said  lunatic^  by  and  with  the  consent 
of  the  said  Itrustees']  (to  be  testified  by  their  being  made  parties  to 
and  executing  such  lease)  to  execute  such  lease,  when  settled  and 
approved  of  upon  the  said  llessee']  executing  a  counterpart  thereofl 
And  whbrbas,  in  pursuance  of  the  said  last<recited  order,  die  said 
last-mentioned  Master  hath  made  a  report  in  the  said  matter,  bear- 
ing date  the day  of ,  and  thereby  certified,  that  he  had 

settled  and  approved  of  a  proper  lease^  being  these  presents,  to  be 
granted  to  the  said  {lessee']  of  the  farm,  lands,  and  premises  herein- 
after particularly  mentioned  and  described;  and  that,  in  testimony  of 
his  approbation  thereof,  he  should  sign  an  allowance  in  the  margin 
of  the  first  skin  of  the  indenture  of  lease,  and  set  his  name  in  the 
margin  of  each  of  the  other  skins  thereof,  and  he  hath  accordingly 
signed  such  his  allowance,  and  set  his  name  on  these  presents. 
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NOW  THIS  INDENTURE  WITNESSETH,  that,  in  pursaann 
of  the  said  lastly  hereinbefore  recited  order,  and  in  pursuance  and  in 
exercise  and  execution  of  the  power  or  authority  in  that  behalf  given 
to  the  said  [lunatic]  by  the  said  hereinbefore  in  part  recited  inden* 

ture  of ^  and  by  force  and  virtue  of  all  and  every  other  power 

and  powers,  authority  and  authorities  whatsoever  enabling  liim  the 
said  lunatic  in  this  behalf,  and  by  force  and  virtue  of  the  statute  pass- 
ed in  the  first  year  of  the  reign  of  his  present  Majesty  King  William 
the  Fourth,  intituled  *  An  act,  &c«  [title^  ante^  p.  502],  ai^  in  con- 
sideration of  the  yearly  rent,  and  of  the  covenants  and  agreements 
hereinafter  reserved,  and  contained  by  and  on  the  part  and  behalf 
of  the  said  [lessee']^  his  executors,  administrators,  and  assigns,  to 
be  paid,  kept,  done,  and  performed.  He,  the  said  [lunatic\  by  the 
said  {cornmtiee']^  acting  in  his  name  and  on  his  behalf,  and  with  the 
privity  and  approbation  of  the  said  last-named  Master,  testified  as 
aforesaid,  and  with  the  consent  of  the  said  [trustees]  (the  present 

trustees  under  the  said  indenture  of •),  testified  by  their  se*^ 

verally  signing,  sealiqg,  and  delivering  these  presents,  Haih  granted^ 
demised,  and  to  farm  let,  and  by  these  presents  Doth  grant,  dc^ 
mise,  and  to  farm  let,  unto  the  said  [lessee^^  all  that  messuage  or 
tenement  [description  of  thefarm\  excepting  and  always  reserving 
unto  the  person  or  persona  who,  for  the  time  being,  shall  be  entitled 
to  the  reversion  of  the  premises  hereby  demised,  expectant  on  the 
determination  of  the  said  term  of  fourteen  years  hereby  granted ,  all 
timber,  &c.  [the  exceptions],  To  hayx  amd  to  hold  the  said  messuage 
or  tenement  and  farm,  and  all  and  singular  other  the  premises  here- 
by demised,  or  intended  so  to  be,  with  their  ^ypurtenanoes,  (except  a» 
before  excqrted),  unto  the  said  [iessee]y  bis  executors,  admiaiatrators^ 
and  assigns,  from  the  11th  day  of  October  now  last  past,  for  and 
during  and  unto  the  full  term  of  fourteen  years  thence  next  ensuing.. 
YiBLDiNG  AMD  PATiMO,  therefore,  yearly  and  every  year,  during  the 
said  term,  unto  the  said  [lunatic]  (w),  or  unto  the  person  or  persona 
who,  for  the  time  being,  shall  be  entitled  to  the  reversion  of  die  said 

(w)  It  was  held,  that  the  committee  of  year's  rent  as  was  dae  at  the  lonatic'a 

a  lunatic  tenant  for  life  is  not  an  assignee  death,  notwithstanding  an  order  of  the 

within  the  meaning  of  the  first  or  second  Lord  Chancellor,  made  after  the  lunatic'a 

sections  of  the   Irish   statute   23  &  24  death,  authorizing  the  committee  to  en- 

Geo.  3,  c.  46,  which  enahles  the  execu-  force  the  payment  of  the  rents  in  arrear 

tors,  administrators,  or  assigns  of  a  te-  due  from  the  lanatic's  tenants.     Perttt 

nant  for  life  to  recover  by  action,  or  by  T.Persteandamother,  1  Alcockft  Napier'a 

distress,  the  whole,  or  a  proportion  of  K.  B.  Ir.  Rep.  35.      The  corresponding 

the  rent  due  on  his  death.     And  there-  English  enactment  is  the  11  Geo.  2,  c.  19, 

fore,  where  a  lease  of  an  estate  of  which  s.  15,  under  which  it  was  held,  that  upon 

a  lunatic  was  tenant  for  life,  had  been  the  death  of  a  tenant  for  life  with  power 

granted  by  a  Master  in  Chancery  in  Ire-  of  granting  leases,  who  had  let  part  of  the 

land  under  the  order  of  the  Court,  [See  estate  by  a  parol  agreement,  reserving 

ante,  pp.  352 — 354]  reserving  rent  half  rent  half-yearly,  such  rent  was  appor- 

yearly,  and  the  lunatic  died  before  the  tionable  between  the  administrator  and 

day  appointed  for  payment  of  a  half  the  remainder-man,  who  was  a  lunatic, 

year's  rent,  it  was  held  that  his  commit-  Ex  parte  Smyth,  In  re  Smyth,  I  Swanst. 

tee  was  a  trespasser  in  entering  and  dis-  337. 
trainhig  for  so  much  of  the  last  half 
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hereinbefore  demised  premises,  immediately  expectant  on  the  deter* 
mination  of  fhe  said  term  of  fourteen  years,  the  yearly  rent  or  sum  of 

£ of  lawful  money  current  in  Great  Britain,  by  even  and  equal 

quarterly  payments,  (that  is  to  say),  [in  usual  form].  [ProvUo,  thai 
tfrent  should  be  in  arrear  thirty  days^  or  if  lessee  should  asngn  the 
premises']  without  the  licence  and  consent  of  the  person  or  persons 
who  for  the  time  being  should  be  so  entitled  to  the  reversion  u 
aforesaid,  in  writing  under  his  or  their  hand  or  respective  hands  fint 
had  and  obtained,  or  if  &c.,  [other  usual  conditions'^  then,  and  in  any 
or  either  of  the  said  cases,  it  shall  and  may  be  lawful  to  and  for  the 
person  or  persons  who  for  the  time  being  shall  be  so  entitled  to  the 
reversion  expectant  as  aforesaid,  into  and  upon  the  said  demised 
premises,  or  any  part  thereof  in  the  name  of  the  whole  to  re-enter, 
and  the  same  to  have  again,  repossess,  and  enjoy,  as  in  his  or  their 
former  estate  and  right,  anything  herein  contained  to  the  contrary 
thereof  in  anywise  notwithstanding.  And  the  said  [lessee]  doth  here- 
by for  himself,  his  heirs,  executors,  and  administrators,  covenant,  pro- 
mise, and  agree  to  and  with  the  said  [lunatic]  and  other  the  person 
or  persons  who  for  the  time  being  shall  be  entitled  to  the  reversion 
expectant  as  aforesaid  in  manner  following,  (that  is  to  say),  that  he^ 
the  said  [lessee]^  his  executors,  administrators,  and  assigns,  shall  or 
will  well  and  truly  pay  or  cause  to  be  paid  to  the  person  or  persons 
so  for  the  time  being  entitled  as  aforesaid,  the  said  yearly  tguI  or 

sum  of  £ ,  on  the  da3rs  and  times  and  in  manner  heranbefere 

appointed  for  payment  thereof,  according  to  the  true  intent  and 
meaning  of  these  presents.  [The  other  usual  covenants,  or  such 
other  covenants  as  the  nature  of  the  property  and  the  terms  of  the 
agreement  between  the  parties  require,  should  be  here  inserted.] 
And  the  said  [lunatic]  acting  by  his  said  committee  as  aforesaidf 
so  far  as  he  rightfully  and  lawfully  may  or  can,  but  no  further  or 
otherwise,  doth  hereby  for  himself,  his  heirs,  executors,  administra- 
tors, and  assigns,  covenant  with  the  said  [lessee],  his  executors,  ad- 
ministrators, and  assigns,  that  he  the  said  [lunatic]  or  the  person  or 
persons  who  for  the  time  being  shall  be  entitled  to  the  reversion 
expectant  as  aforesaid,  shall  and  will  [the  usual  covenants  on  ike 
part  of  the  landlord,  or  such  as  the  nature  of  the  property  and  the 
terms  of  the  agreement  require,  to  be  here  inserted;  and  for  quiet 
enjoyment  by  the  lessee  wring  the  term],  without  the  lawful  let, 
suit,  trouble,  molestation,  interruption,  hindrance,  or  denial  of  the 
said  lunatic,  or  any  person  or  persons  lawfully  claiming  or  to  claim 
by,  from,  under,  or  in  trust  for  him,  or  of  the  person  or  persons  who, 
for  the  time  being,  shall  be  so  entitled  to  the  reversion  expectant 
as  aforesaid.    In  witness  &c.  (x). 

(«)  See  conclusion  and  formi  of  execution,  ante,  p.  760. 


« 

Lease  by  the  Owner  of  one  Moiety  of  an  Estate,  and  hy  the  Com' 
nuttee  of  a  Lunatic,  who  was  entitled  to  the  other  Moiety,  without 
Recitals  of  the  Orders  as  in  the  preceding  Forms, 

THIS  INDENTURE,  made  &c.,  between  [(nvner\  of  the  first 

part;  and 1  Esq.,  (found  to  be  a  lunatic  by  an  inquisition  taken 

under  a  commission  in  the  nature  of  a  writ  de  lunatico  iruptirendo), 
of  the  second  part;  and  {commiitee],  (committee  of  the  estate  of  the 
said  [lunatic'],  by  virtue  of  letters  patent  under  the  Great  Seal  of 
Great  Britain),  of  the  third  part;  and  [lessee']  of  the  fourth  part: — • 
WITNESSETH,  that  in  consideration  of  the  yearly  rent,  covenantsi 
and  agreements  hereinafter  reserved  and  contained,  and  on  the  part 
of  the  said  [lessee],  her  executors,  administrators,  or  assigns,  to  be 
paid,  done,  and  performed,  he,  the  said  [owner],  so  far  as  relates  to 
one  moiety  to  which  he  is  entitled  in  fee-simple  in  possession,  of  and 
in  the  hereditaments  hereinafter  described,  and  intended  to  be  hereby 
demised,  hath  demised,  leased^  and  to  farm  let,  and  by  these  presents 
doth  demise,  lease,  and  to  farm  let :  And  the  said  [hmatic],  acting  by 
the  said  [committee],  as  such  committee  as  aforesaid,  by  virtue  of  an 
act  of  Parliament  passed  in  the  first  year  of  the  reign  of  his  present 
Majesty  King  William  the  Fourth,  intituled,  *  An  act,  ^c,  [title,  ante, 
p*  602] ;  and  also  by  virtue  and  in  pursuance  of  the  power  or  powers 
to  the  said  [lunatic]  reserved,  and  contained  in  and  by  a  certain  inden- 
ture of  release,  bearing  date&c,  and  made  between  &c.,  [the  parties]*, 
And  also  by  force  and  virtue  of  all  other  powers  and  authorities  to  him 
the  said  [lunaiic]  given  or  in  him  vested,  or  in  anywise  enabling  him  in 
this  behalf,  and  in  exercise  and  execution  thereof;  and  also  by  virtue  of 
an  order  of  the  Lord  High  Chancellor  of  Great  Britain,  bearing  date 

the day  of  this  instant ,  made  on  the  petition  of  the  said 

[committee]  as  committee  as  aforesaid,  and  so  far  as  relates  to  the 
moiety  comprised  in  the  said  indenture  of  [date],  of  the  heredita- 
ments hereinafter  described,  and  intended  to  be  hereby  demised,  and 
also  for  and  in  consideration  of  the  yearly  rent,  covenants,  and  agree- 
ments hereinafter  reserved  and  contained  by  and  on  the  part  and  be* 
half  of  the  said  [lessee],  her  executors,  administrators,  and  assigns, 
to  be  paid,  done,  ana  performed,  Hath,  with  the  approbation  of 
— ,  one  of  the  Masters  of  the  High  Court  of  Chancery,  to  whom 
the  matter  of  the  lunacy  of  the  said  [lunatic]  stands  transferred,  as 
certified  by  his  report,  bearing  even  date  herewith,  and  as  testified 
by  his  allowance,  signed  in  the  margin  of  the  first  skin  of  this  pre- 
sent indenture,  and  by  his  signature  in  the  margin  of  the  other  skin 
hereof,  demised,  leased,  and  to  farm  let,  and  by  these  presents  doth 
demise,  lease,  and  to  farm  let,  unto  the  said  [lessee],  all  that  mes- 
suage &c.  [parcels] ;  and  all  ways,  paths,  passages,  lights,  ease- 
ments, waters,  watercourses,  profits,  commodities,  and  appurtenances 
whatsoever  to  the  sa!d  hereditaments  and  premises  belonging,  or  in 
anywise  appertaining.  To  have  and  to  hold  the  said  messuage  or 
tenement,  and  all  and  singular  other  the  premises  hereby  demised  or 
intended  so  to  be,  with  their  and  every  of  their  appurtenances,  unto 
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the  said  llessee],  her  executors,  administrators,  and  assigns,  from  the 

day  of now  last  past,  for  and  during  and  unto  the  full  end 

and  term  of  twenty- five  years  from  thence  next  ensuing,  and  fully  to 
be  complete  and  ended.  Yielding  and  paying  therefore  yearly  and 
every  year  during  the  said  term  of  twenty-five  years,  hereby  granted 
unto  the  said  [owner'},  his  heirs  and  assigns,  and  unto  the  said  [Ik- 
MUic]  and  his  assigns,  during  his  life,  or  unto  the  said  [comndtiee'\ 
as  committee  as  aforesaid,  or  unto  the  committee  or  committees  of 
the  estate  of  the  said  lluncUic]  for  the  time  being;  and  after  his  de- 
cease, unto  the  person  or  persons  to  whom  the  reversion,  frediold, 
or  inheritance  of  the  said  \_lunaiki*s]  undivided  moiety  of  the  said 
premises  hereby  demised  shall  for  the  time  being  belong,  his  and 
their  heirs  and  assigns,  the  rent  or  sum  of  80/.  of  lawful  noney  of 
Great  Britain,  in  equal  moieties,  (that  is  to  say),  the  sum  of  401, 
being  one  moiety  or  half  part  of  the  said  yearly  rent  or  sum  of  801, 
untathe  said  [owfter],  his  heirs  and  assigns;  and  the  sum  of  401, 
being  the  other  moiety  or  half  part  of  the  said  yearly  rent  or  warn  of 
801,  unto  the  said  llmnaiic]  or  his  assigns,  or  unto  the  said  [com- 
mittee']  as  committee  as  aforesaid,  or  unto  the  oonunittee  or  com- 
mittees of  the  estate  of  the  said  [lunatic]  for  the  time  being,  and 
unto  such  person  or  persons  as,  after  diedeoeaae  of  the  said  [ImuUie] 
shall,  for  the  time  being,  be  entitled  to  his  undivided  moiety  or  half 
part  of  the  said  premises,  by  four  equal  quarterly  payments  on  the 
days  following,  (that  is  to  say),  on  &o.  [m  the  utualfarmi]*  Aitb 
the  said  [lessee],  for  herself,  her  heirs,  executors,  wiministratars, 
and  assigns,  doth  covenant,  promise,  and  agrees  to  and  with  the^said 
[cwner]^  his  heirs  and  assigns,  and  the  said  [iwialtc]^  and  also  to  and 
with  the  said  [cammktee'},  the  present  committee  of  the  estate  of  the 
said  [lunatie'],  and  also  to  and  with  the  committee  or  committees  of  the 
estate  of  the  said  [lunatic]  for  the  time  being,  severally  and  respectively ; 
and  also  to  and  with  the  several  parson  or  persons  to  whom  the  re^- 
version,  freehold,  or  inheritance  of  the  undivided  moiety  of  the  said 
[lunatic']  of  and  in  the  said  premises,  shall,  for  the  time  being,  belong, 
and  his  and  their  heirs,  executors,  administrators,  and  assigns,  by 
these  presents,  in  manner  following,  (that  is  to  say),  [Covenant/w 
payment  of  rent  and  the  other  usual  cwenants  in  a  lease  of  a  kemse, 
and  a  clause  of  re-entry  on  nonpayment  of  the  rent,  and  breach  of  cove" 
nants].  And  the  said  [owner],  for  himself,  his  heirs, executors,  and  ad- 
ministrators, and  so  far  as  relates  to  his  aforesaid  moiety  of  the  said 
demised  premises,  doth  covenant,  promise,  and  agree  with  the  said 
[lessee],  her  executors,  administrators,  and  assigns.  And  the  said 
[committee]  (y),  so  far  only  as  he  is  authorized  by  the  aforesaid  act  of 
Parliament,  but  not  further  or  otherwise,  or  on  any  account  to  bind 

(y)  In  some  farms  of  leaset  settled  by  bis  prindpal,  the  lunatic.  -  See  «rfe,  -pp. 

the  Master,  the  committee  is  thus  made  7^9 — 7^4^  See  5  East,  14$;  Ji  Bip.i2a ; 

to  covenant  in  his  own  name ;  but,  it  is  1  Camp.  N.  P.  C.  337 ;  1  By.  9t  Mood. 

apprehended,  that  he,  like  a  person  act-  229:  r  Moore,  270;    1  Mann.  8t  RyL 

ing  under  a  power  of  attorney,  can  only  614;  2  Taunt.  379;  3  Bam.  &  Aid.  47; 

be  required  to  covenant  in  the  name  of  Sugd.  V.  &  P.  p.  47,  8th  ed. 
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or  obKge  the  said  [commt//ee],  or  his  heirs,  executors,  or  administra- 
tors personally,  or  his  or  their  estates  and  effects,  doth  hereby,  for 
and  on  the  behalf  of  the  said  [/tmatic],  agree  with  the  said  [lessee']^ 
her  executors,  &c.  [the  usual  covenant  for  enjoyment  during  the 
term  fv^hout  %nterrupt%on\  of,  from,  or  by  the  said  [pwner\  his 
heirs  and  assigns,  or  the  said  [lunatie]  and  his  assigns,  or  the  com- 
mittee or  committees  for  the  time  being  of  his  estate,  or  of  or  by  any 
other  person  or  persons  lawfully  claiming  or  to  claim,  by,  from,  or 
under  him,  them,  or  any  or  either  of  them.  In  witnxss  &c.  (z). 


CONVEYANCES. 


Conveyance  of  a  Lunatic*s  Estate^  sold  by  the  Order  of  the  Lord 
Chancellor^  under  the  Stat  1 1  Oeo.  4  4*  1  ^m.  4,  c.  65,  s.  28  (a). 

THIS  INDENTURE,  made  &c.,  between  llunatki],  a  lunadc, 

of  the  first  part ;  —  and ,  (comnnttees  of  the  estate  of  the 

said  [/ttnaftc]),  of  the  second  part ;  and  [purchaser'],  of  the  third 
part:  Whereas — [^Such  recitals  as  are  necessary  to  shew  the  tuna' 
tic^s  interest  should,  according  to  circumstances,  he  inserted  as  in 
any  other  ease].  And  whereas— [/^^ctfa^f  of  the  commission  of 
lunacy,  and  the  appointment  of  committees,  see  ante,  p.  757]. 
And  whereas,  by  another  order  made  by  the  said  Lord  Chan-^ 
cellor  in  the  said  matter,  upon  the  petition  of  the  said  Icommittees], 
bearing  date  the day  of ,  ,  it  was  ordered  to  re- 
ferred &c.  [^The  reference  as  to  sale,  see  ante,  pp.  727,  728].     And 

whereas  the  said  Master,  by  his  report,  bearing  date  the  

day  of ,  ,  made  in  pursuance  of  the  said  last-mention- 
ed order,  certified,  (amongst  other  things),  that  it  was  necessary 
and  proper,  and  for  the  benefit  of  the  said  lunatic  and  his  estate, 
that  the  several  farms,  lands,  and  prennses  therein  mentioned,  in- 
cluding the  messuage  and  land  hereinafter  described,  and  intended 
to  be  hereby  gpranted  and  released,  should  be  sold,  and  that  he  had 
accordingly,  as  directed  by  the  said  last-mentioned  order,  inserted 
an  advertisement  in  the  London  Gazette,  and  in  several  public  news- 
papers, for  the  sale  of  the  said  estates  before  him.  And  whereas, 
by  another  order  made  by  the  said  Lord  Chancellor  in  the  said  mat- 
ter, upon  the  petition  of  the  [committees],  and  bearing  date  the 

day  of , ,  the  said  last-mentioned  report  was  confirmed,  and 

it  was  ordered  that  &c.  [The  order  for  sale  is  recited,  see  ante,  p.  750]. 
And  whereas,  in  pursuance  of  the  said  last-mentioned  order  and 
advertisements,  the  estates  therein  mentioned,  including  the  mes- 

(«)  Seean/e,  p.  760.  (a)  See  ante,  pp.  362,  366—368,  513,  727— 735. 
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8uage  and  land  hereinafter  deseribed,  and  intended  to  be  hereby 
granted  and  released,  were  put  up  for  sale  before  the  said  [ilf  osier],  at 
the  public  sale  room  of  the  High  Court  of  Chancery,  situate  in  South- 
ampton-buildings, Chancery-lane,  London,  on  Thursday,  the  --= 

day  of ,  at  two  o'clock  in  the  afternoon,  in  ■  lots,  accord- 
ing to  certain  printed  particulars  of  sale,  with  certain  oonditiona  fefaere^ 
unto  annexed,  then  and  there  produced,  when  several  persons  at- 
tended the  said  sale,  and  bid  for  the  said  premises;  and  the  said 

[jmrckager]  haying  attended  such  sale,  and  bid  the  sum  of  £ ^ 

for  the  premises  comprised  in  Lot ,  and  no  other  person  hav- 
ing bid  more  for  the  same,  the  said  lpurchaser'\  was  allowed  to  be 
the  highest  bidder  for,  and  purchaser  of  the  premises  comprised  im 
the  same  Lot  ,  (which  includes  the  messuage  and  land  here* 
inafter  described,  and  intended  to  be  hereby  granted  and  released)^ 
at  or  for  the  price  or  sum  of  £ — — .  And  whereas  the  said  Mas- 
ter, by  his  report,  bearing  date  the day  of ,  certified 

(amongst  other  things),  that  he  had  allowed  the  said  [purckaserj 

to  be  the  purchaser,  of  Lot ,  mentioned  in  the  said  particnfauv 

and  conditions  of  sale,  at  the  sum  ofX $  and  that  he  had,  hi 

the  schedule  annexed  to  his  report,  set  forth  the  particulars  of  aodi' 

Lot ,  (a  true  and  correct  copy  whereof  is  hereupon  indorsed). 

Ann  WHEREAS,  by  another  order,  made  by  the  said  Lord  Chancellor- 
in  the  said  matter,  upon  the  petition  of  the  said  [cammiUees],  and 
bearing  date  &c.,  the  said  last-mentioned  report  was  confirmed.  And 
WHEREAS,  by  another  order  made  by  the  said  Lord  Chancellor  in  the 
said  matter,  upon  the  petition  of  the  said  [purchaser']^  and  bearing' 

date  the  day  of ,  it  was  ordered  that  the  said  [put* 

chaser]  should  be  at  liberty  to  pay  iuto  the  Bank,  with  the  pri-' 
▼ity  of  the  Acoountant-General  of  the  Court  of  Qianoery,  in  txmt 
in  the  said  matter,  to  an  account  to  be  intituled,  "  The  R'odooe  of 

the  Sale  of  the  Real  Estate,"  the  sum  of  £ ,  being  the  amount 

of  the  consideration  or  purchase^money  for  the  premises  oomprisedj 

in  Lot ,  in  the  said  petition  mentioned,  together  with  interesti 

thereon,  at  and  after  the  rate  of  61,  per  ceni.  per  anmim,  from  tha' 

day  of 9 «  up  to  the  time  of  payment  of  the  said  snni 

of  £— — ,  the  amount  thereof  to  be  verified  by  affidavit.  And  it 
was  thereby  further  ordered,  that  the  said  sum  of  £  ■»  and  kh* 
terest,  when  so  paid  into  the  Bank,  should  be  laid  out  in  the  pva*' 
ohase  of  $L  per  cent.  Consolidated  Annuities,  in  the  name  and  with- 
the  privity  of  the  Accountant-General,  in  trust  in  the  said  aoatlti^ 
to  an  account  to  be  intituled,  *<  The  Produce  of  the  Real  Batata't^- 
and  the  said  Aocountant-Oeneral  was  to  declare  the  trust  tberaof 
accordingly,  subject  to  further  order;  and  it  was  thereby  fiutfaer 
ordered,  that  the  said  Bank  Annuities,  when  so  purchased,  riickdd' 
not  be  transferred  or  otherwise  disposed  of  without  notice  to  th» 

said  [pwrehaser'Jf  or  Messrs. ,  his  solicitors;  and  it  wasthen^y 

further  ordered,  that  upon  the  said  [purchaser]  paying  Ida  said  jm^ 
chase  money  and  interest  into  the  Bank  as  aforesaid,  that  he  aboiild 
be  let  into  possession  of  the  premises  comprised  in  the  said  lo^  Now 
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'9  and  into  the  receipt  of  the  rents  and  profits  thereof  from  the 
day  of — «— , ;  and  thereupon  it  was  further  ordered,  that 


the  said  Icommiitees]^  the  committees  of  the  estate  of  the  said  lu* 
natic,  should  forthwith  execute  in  the  place  of  the  said  lunatic,  and 
join  and  concur  with  all  other  necessary  parties  in  executing  a  pro- 
per conveyance  and  assurance  of  all  the  estate,  right,  title,  and  in- 
terest of  the  said  lunatic,  of,  in,  and  to  the  premises  comprised  in  the 
said  lot,  No.  ■,  unto  the  said  [purchaser],  his  heirs  and  assigns, 
or  as  he  or  they  should  direct  or  appoint,  pursuant  to  the  statute  in 
•och  case  made  and  provided,  such  last-mentioned  conveyance  to  be 

settled  and  approved  of  by ,  the  Master  to  whom  this  matter 

stands  referred,  in  case  the  parties  differed  about  the  same.  And 
WHEKEAs,  in  pursuance  of  the  said  last-mentioned  order,  the  said 

[purchaser'}  did  on  the day  of , ,  pay  into  the  Bank 

of  England,  with  the  privity  of  the  Accountant-General  of  the  said 
Court  of  Chancery,  in  trust  in  the  said  matter,  to  an  account  to  be 
intided,  "  The  Produce  of  the  Sale  of  the  Reid  Estate,"  the  sum  of 

£ f  being  the  amount  of  the  said  purchase  money  of  £ ^  with 

interest  for  the  same  after  the  rate  aibresaid,  up  to  the  time  of  such 
payment,  as  appears  by  tlie  receipt  of  one  of  the  Cashiers  of  the 
said  Bank,  and  the  certificate  of  the  said  Accountant-General  an- 
nexed thereto,  and  therewith  filed  in  the  ofRce  of  the  Registrar  of  the 
same  court,  true  and  correct  copies  whereof  are  hereupon  indorsed. 
[  fVhen  the  conveyance  is  settled  by  the  Master^  recite  Jus  approval 
of  it:  ueanU,  p.  758],  NOW  THIS  INDENTURE  WITNESS- 
ETH,  that  by  virtue  of  an  act  of  Parliament,  made  and  passed  in 
the  first  year  of  the  reign  of  his  present  Majesty  King  William  the 
Fourth,  intituled  '  An  act  ^c.  [title  of  act,  ante,  p.  503],  and  in  pur- 
suance and  performance  of  the  said  hereinbefore  in  part  recited  or- 
der [jthe  orier  to  convey"],  of  the         ■  day  of , ,  and  for  and 

in  consideration  of  the  sum  of  £ ,  of  lawful  money  of  Great 

Britain,  well  and  truly  paid  by  the  said  [purchaser]  into  the  Bank  of 
Englandf  in  the  name  and  with  the  privity  of  the  said  Accountant- 
General,  to  the  credit  of  the  said  matter  as  aforesaid,  the  payment 
of  which  said  sum  in  manner  and  by  the  authority  aforesaid,  and  that 
the  same  is  in  full  for  the  absolute  purchase  of  the  fee  simple 
in  possession,  free  from  incumbrances,  of  the  said  messuage  and 
land  hereinafter  described  and  intended  to  be  hereby  granted  and 
released,  they  the  said  [committees]  do,  and  each  of  them  doth  hereby 

admit  and  acknowledge,  and  of  and  from  the  same  sum  of  £ , 

and  every  part  thereof,  the  said  [lunatic],  acting  by  his  said  com- 
mittees as  aforesaid,  and  also  the  said  [committees]  do,  and  each  and 
every  of  them  doth  acquit,  release,  and  discharge  the  said  [purchaser'], 
his  heirsy  executors,  administrators,  and  assigns,  and  every  of  them 
for  ever  by  these  presents,  He  the  said  [lunatic],  (acting  by  his  said 
committees),  hath  grant^,  bargained,  sold,  aliened,  released,  rati- 
fied, and  confirmed,  and  by  these  presents  doth  grant,  &c.,  unto  the 
said  [purchaser],  (in  his  actual  possession,  &c.),  and  his  heirs,  all 
that,  &c.  [parcels — general  words] ;  And  all  the  estate,  &c,  of  the 
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aaid  [/unaltc] :  iHabendum  to  ike  purchoier  in  f€e\.  And  llie  ttid 
[/imo/tc],  (acting  by  his  said  conmiitteet  as  aforesaid),  doth  heieby 
for  himself,  &c.  [Usual  c<n>ena$U8  for  tiilet  a$  in  other  cases]*    In 

WITNISS,  &C.  (6). 
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RECONVEYANCE. 


Reconveyance  of  Lands  vested  in  a  Mortgagee  of  unsound  Mind,  not 
found  such  by  Inquisition,  in  pursuance  of  an  Order  of  the  Lord 
Chancellor  under  the  statute  1 1  Geo.  4  4*  1  fFilL  4,  c.  60,  s.  5  (c). 

THIS  INDENTURE,  made  See.,  between  llunaiie  mortgagee^oi 
the  first  part;  [^person  appointed  hy  the  Lord  ChaneelUn^s  order\  of 
Che  second  part ;  and  [mortgagor'],  of  the  third  part.  Wbs&ba8,  I^  in- 
dentures of  lease  and  release,  bearing  date  respectively  on  or  above 

the and  ■         days  of  — ,  ,  and  made  or  expressed  to 

be  made  between  the  said  [mortgc^or]  of  the  one  part,  and  the  aaid 
[^ktnatic  mortgagee]  of  the  other  part,  for  the  considaratioiis  in  the 
said  indenture  of  release  expressed.  All  [parcels]  were  duly  conv^eyed 
and  assured  by  the  said  [mortgagor]  unto  and  to  the  use  of  the  said 
[lunatic  mortgagee],  his  heira  and  ass^s,  for  ever»  subject  to  a  pn>- 
Fisoin  the  said  indenture  of  release  contained,  for  redemptioii  of 
liie  same  premises,  on  payment  by  the  said  [mortgagor]^  faia  hevs, 
cacecutors,  administratcnrs,  or  assigns,  unto  the  said  [^MMtieaMirtf- 
git^e],  his  executors,  administrators,  or  assigns,  of  the  sam  of 
£-****—, with  interest  for  Uie  same,  after  the  rate,  at  the  time  and  in 
manner  therein  mentioned  and  appointed  for  payment  of  the  same 
vespectively.  And  whereas  the  said  [bmatic  mortgagee]  has  lately 
heoMne  of  unsound  mind,  and  in  consequence  thereof  is  totally  in- 
capable of  managing  his  own  affliirs,  or  of  ezecutittg  widi  cfleet 
any  deed  or  other  legal  instrument,  but  has  not  been  found  sudi  by 
inquisition.  [In  eases  where  the  party  has  been  found  hmaik  By  in* 
quisiiion,  instead  of  the  last  recital,  the  commission  of  lunacy  and  ike 
appdniment  ofcommitteee  should  be  reeitedf  see  ante,  p.  767].  Amd 
WuBKBAs  the  said  [mortgagor]  is  desirous  of  paying  off  and  dis- 
charging the  principal  money  and  interest  due  and  owing  to  the  said 
[bmatic  mortgagee]  upon  the  said  recited  security  as  aforesaid,  upon 
having  a  reconveyance  of  the  said  mortgaged  premises  dvly  msde 
and  executed  by  him.  And  whereas,  by  an  order  made  in  the  asaft- 
ter  of  the  said  [lunatic  mortgagee],  a  person  of  unsound  asiBd, 
though  not  found  such  by  inquisition,  by  the  Lord  H%h  Chancellor 

(b)  See  ante,  pp.  759,  760.  (r)  See  OHte,  pp.382,  383,  519. 
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of  Ghreat  Britain  upon  the  petitkm  of  the  said  [inor^ii^or],  and  beap> 

ing  date  the day  of    ■-*■■,  it  was  ordered  th^  it  should  be  re^ 

lerred  to  «  ,  the  Master  in  rotation,  to  inquire  and  certify  whether 
the  said  [^lunaUc  mortgagee']  was  an  idiot,  lunatic,  or  of  unsound 
mind,  and  incapable  of  managing  his  own  aflbirs ;  and  in  case  the  said 
Master  should  find  the  said  [mortgagee]  to  be  an  idiot,  lunatic,  or  of 
unsound  mind,  or  incapable  of  managing  his  affairs,  Uien  he  was  to 
inquire  and  certify  whether  he  was  seised  or  possessed  of  the  here- 
ditaments and  premises  comprised  in  the  said  indentures  of  lease 
and  release,  of  [cfole],  or  of  any  and  what  part  or  parts  thereof,  either 
alone  or  jointly  with  any  other  person  or  persons,  and  whom,  as  a 
trustee  or  trustees,  upon  any  and  what  trust  or  trusts,  or  by  way  of 
any  and  what  mortgage,  and  for  whom,  within  the  intent  and  mean^ 
ing  of  an  act  of  Parliament  passed  in  the  first  year  of  the  reign  of 
his  present  Majesty  King  William  the  Fourth,  intituled  '  An  Act, 
&rc.  ItitU,  antCy  p.  617],  and  whether  the  said  Ifnortgagee'}  had  any 
and  what  beneficial  estate  or  interest  therein;  and  in  case  the  said 
Master  should  find  him  to  be  a  mortgagee  of  the  said  hereditaments 
and  premises  within  the  intent  and  meaning  of  the  said  act,  thca 
he  was  to  inquire  and  certify  whether  any  Uiing  and  what  was  dile 
and  ought  to  be  paid  for  principal  and  interest  on  the  sHid  mort- 
gage, and  whether  the  said  [mortgagee'H  was  entitled  thereto, '  or  tb 
any  and  what  part  thereof  in  his  own  right  and  for  his  own  benefit^ 
or  in  trust  for  any  other  person  or  persons,  and  whom  |  and  if  the 
said  Master  should  find  the  said  [mortgagee']  to  be  entitled  to  the 
said  principal  and  interest,  or  any  part  thereof,  in  his  own  rightaiid 
fiir  his  own  benefit  as  aforesaid,  and  such  principal  and  interBst*  or 
the  portion  thereof  to  which  the  said  [mortmcme]  shotdd  be  so  cn^ 
tided,  should  not  exceed  700^,  then  the  said  Master  waa  to  certify 
who  was  or  were  the  most  fit  and  propef  person  or  persona  to  be 
appointed  on  behalf  of  the  said  [nujftgagee\  being  so  idiot,  lun»- 
tid;  or  of  unsound  mind,  or  incapable  <n  managing  his  affiurs,  to 
reedve  the  amount  to  be  so  found  due  to  him,  and  also  who  wafe  or 
w«re  the  most  fit  and  proper  person  or  persons  to  be  appointed^  ih 
the  place  of  the  sdd  [mortgagee]^  to  convey  and  assure,  or  join  ki 
Gonveying  and  aisitring,  the  hereditaments  and  premises  thereof  hfe 
nright  be  fonnd  to  be  so  seised,  and  to  whom.    Ann  wHxiSAi 

the  said  Master,  by  his  report  bearing  date  the  --— ^  day  of v, 

■,  made  in  pursuance  of  the  said  order,  certified  (amongat 

other  things)  that  he  found  that  the  said  [mortgagee]  was  a  lu* 
natic  and  of  unsound  mind,  and  incapable  of  managing  hia  af« 
fairs,'  and  that  he  was  seised  of  die  hereditaments  sind  premised 
comprised  in  the  said  indentures  of  lease  and  release^  of  [daU]^  aloB^, 
and  not  jointly  with  any  other  person  or  persons,  within  the  intent 
and  meaning  of  die  act  of  Parliament  in  the  said  order  mentioaied; 
And  he  found  that  the  said  [mortgagee']  ^2m  entided  to  the  benefi- 
cial interest  in  such  mortgage ;  and  he  further  found  that  there  wad 
due  and  ought  to  be  paid  for  principal  and  interest  on  die  said 
mortgage  435i.,  and  that  the  said  [mortgagee]  was  entitled  thereto 
hi  his  own  right  and  for  his  own  benefit;  and  the  same  not  exceetN 
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ing  700/.  in  the  gaid  order  mentioDed,  be  was  of  opmion  that  the 
said  [nominee']  was  the  most  fit  aod  proper  person  to  be  appointed 
on  behalf  of  the  said  [mortgiigee],  he  being  so  lunatic  and  of  un- 
sound mind,  and  incapable  of  managing  his  affairs  as  aforesaid,  to  re- 
ceive the  said  436/.,  being  the  amount  so  found  due  as  aforesaid;  aod 
he  was  also  of  opinion,  that  the  said  [nominee']  was  the  most  fit  and 
proper  person  to  be  appointed  in  the  place  of  the  said  [tnorigagee] 
to  convey  and  assure,  or  join  in  conveying  and  assuring,  the  here- 
ditaments and  premises  and  interest  whereof  he  was  found  to  be 
so  seised  as  aforesaid,  to  the  said  [mortgagor].  And  whxbeaI) 
by  another  order  made  by  the  said  Lord  Chancellor  in  the  said 
matter,  upon  the  petition  of  the  said  [morigagor],  and  bearing 

date  the day  of         ,  it  was  ordered,  that  the  Master's  said 

report  should  be  confirmed;  and  it  appearing  to  the  said  Lord 
Chancellor  by  the  said  report,  that  the  said  [mortgagee]  was  a 
person  of  unsound  mind,  and  incapable  of  managing  his  afiairs,  and 
that  he  was  seised  of  the  hereditaments  and  premises  comprised  ia 
the  indentures  of  lease  and  release  of  the  [date]  mention^  in  the 
said  petition,  by  way  of  mortgage,  within  the  intent  and  meaning  of 
-the  said  act  of  Parliament,  the  said  Lord  Chancellor  thereby  ap- 
pointed [nonmee]y  named  in  the  said  report,  in  the  place  of  the  saod 
[mortgagee]^  being  of  unsound  mind  as  aforesaid,  upon  entering  into 
■the  security  thereinafter  mentioned,  to  receive  the  principal  and  in- 
terest certified  to  be  due  to  him  in  respect  of  the  said  mortgage^ 
and  to  convey,  assign,  and  assure,  and  the  said  Lord  Chancellor 
thereby  directed  the  said  [noimiietf],  in  the  place  of  the  said  [mortr 
gagee\  to  convey,  assign,  and  assure  all  the  estate,  right,. titles 
and  interest  whatsoever  of  the  said  [mortge^ee]  of^  in,  and  to  the 
hereditaments  and  premises  mentioned  and  comprised  in  the  afore- 
said indentures  of  [date'^t  freed  and  discharged  of.  and  from  the 
principal  sum  of  400/.  thereby  secured,  and  all  interest  due  thereon, 
and  all  claims  and  demands  in  respect  thereof  respectively,  to  the 
said  [mortgagor]^  his  heirs  and  assigns,  or  as  he  or  they  should 
direct  or  appoint,  upon  payment  to  S^e  said  [namnee]  of  the  san 
of  4d^/.»  the  principal  and  interest  certified  to  be  due  by  the  said 
Master  (after  deducting  the  costs  and  expenses  therein  and  here* 
inafter  mentioned).  And  it  was  further  ordered,  that  such  con* 
▼eyanoe  should  be  settled  and  approved  by  ,  the  Master  to 

whom  the  said  matter  stood  referred,  in  case  the  parties  difiered  about 
the  same;  and  it  was  referred  to  the  said  Master  to  settle  and  take 
such  security  for  tlie  due  application  of  the  said  principal  money  aad 
interest  by  dbe  said  [nominee]  as  he  should  consider  proper  and  suf- 
ficient; And  it  was  thereby  further  ordered,  that  the  said  [mot^ 
gagor]  should  be  at  liberty  to  retain,  out  of  the  said  mortgi^ 
ntooey  and  interest,  his  costs  and  expenses  of  and  occasioned  1^  the 
aeveral  petitions  and  orders  in  the  said  matter,  and  consequent  tberaooi 
(excepting  the  costs  of  the  reconveyance,  which  were  to  be  borne 
and  paid  by  the  said  [fnorigagor],)  such  costs  and  expenses  to  be 
taxed  by  the  said  Master  in  case  the  parties  differed  about  the  same. 
ANDeWfiBSEAS,  after  deducting  diesum.of.£— -«-j  the  amount  of 
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the  ccMtB  and  expenses  by  the  said  last^mentioned  order  directed 
to  be  retained  by  the  said  [mortgagor]  out  of  the  said  mortgage- 
money  and  interest,  the  sum  of  i& only  remains  due  to  the  said 

\moTtg€Lgee\.  And  whervas  the  said  \noimnee]  has  duly  entered 
into  security,  to  the  satisfaction  of  the  said  [Mooter],  for  the  due 
application  of  the  said  sum  of  £ by  the  said  [nomtnee];  in  testi- 
mony whereof  the  said  [Master']  has  signed  the  certificate  indorsed 
upon  these  presents.  [In  cases  where  the  parties  differ  j  and  the  convey^ 
ance  is  settled  by  the  Master,  his  approval  should  be  recited,  see  ante, 
p.  7^8,  in  which  may  be  included  the  last  recital  as  to  the  security,] 
NOW  THIS  INDENTURE  WITNESSETH,  that,  by  virtue  of 
the  said  act  of  Parliament,  and  in  pursuance  and  performance  of  the 
said  lastly  hereinbefore  recited  order,  and  for  and  in  consideration 

of  the  sum  of  £ of  lawful  money  of  Great  Britain  to  the  said 

[nominee]  in  hand  well  and  truly  paid  by  the  said  [mortgagor],  at  or 
immediately  before  the  sealing  and  delivery  of  these  presents,  in 
full  satisfaction  and  discharge  of  all  principal  and  interest. money 
due  and  owing  to  the  said  [mortgagee],  upon  or  by  virtue  of  his. 

said  recited  security,  after  deducting  the  said  sum  of  £ as 

aforesaid,  the  receipt  and  payment  of  which  said  sum  of  £ 

he  the  said  [nominee]  doth  hereby  acknowledge,  and  of  and  from 
the  same  and  every  part  thereof  he  the  said  [mortgagee]  (act- 
ing by  the  said  [nominee]  as  aforesaid),  and  also  the  said  [nomt- 
nee],  do  and  each  of  them  doth  acquit,  release  and  discharge  the 
said  [mortgagor],  his  heirs,  executors,  administrators,  and  assigns, 
and  every  of  them,  for  ever,  by  these  presents.  He,  the  said  [luma- 
tic  mortgagee],  (acting  by  the  said  [nominee]  so  appointed  as  afore- 
said), hath  granted,  bargained,  sold,  aliened,  released,  and  confirmed, 
and  by  these  presents  doth  grant,  bargain,  sell,  alien,  release,  and 
confirm  unto  the  said  [mortgagor],  (in  his  actual  possession,  &c.) 
and  his  heirs,  the  messuages  or  tenements,  land,  and  all  and  singular 
other  the  hereditaments  and  premises  comprised  in  the  said  recited 
indentures  of  lease  and  release  of  [date],  and  thereby  granted  and 
released,  or  expressed  and  intended  so  to  be,  with  their  and  every 
of  their  rights  and  appurtenances;  And  all  the  estate,  &c.  of  the  said 
[mortgagee],  of,  in,  to,  or  out  of  the  same  premises,  every  or  any 
part  thereof,  with  their  appurtenances;  To  have  and  to  hold  the 
said  messuage  or  tenement,  land,  and  all  and  singular  other  the 
premises  hereby  granted  and  released,  or  expressed  and  intended  so 
to  be,  with  their  and  every  of  their  appurtenances,  unto  the  said 
[mortgagor],  his  heirs,  and  assigns  to  the  use  of  the  said  [mort^ 
gagor],  his  heirs  and  assigns,  for  ever,  freed  and  absolutely  dis- 
charged of  and  from  the  principal  sum  of  £ ,  secured  by  the 

said  recited  indentures  of  [date],  and  all  interest  due  thereon,  and 
all  claims  and  demands  in  respect  thereof  respectively.  And  the 
«aid  [mortgagee],  (acting  by  the  said  [nominee"]  as  aforesaid,  doth 
hereby  for  himself,  &c.,  [usual  covenant  against  incumbrances  by 
the  mortgagee].  In  witness  whereof  the  said  [nominee],  by  virtue 
of  the  above-mentioned  act  of  Parliament,  and  in  obedience  to  the 
above-recited  order  of  the  said  Lord  Chancellor,  bearing  date  the 
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— —  day  of  — T-»^ — »  hatb,  in  the  place  of  the  said  [laor^a^tfc], 
and  on  hit  behalf,  aubicribed  liit  name  and  let  his  leal,  and  the  wd 
[mminee]  bath  subicribed  his  name  and  set  hie  seal^  on  the  day  aad 
year  fint  above  written* 

M^rigagef]  (l»  b.)  by  Inommeejm 
'Namhiee]     (ua.) 

Memorandum  to  be  indorsed  and  signed  by  the  Master. 

I  hereby  certify,  that  the  within-named  [aofniaee]  has,  in  pursuance 
of  the  within-recited  order  of  the day  of ,  • ,  en- 
tered into  such  security  as  I  consider  proper  and  sufficient  lor 

the  due  application  of  the  within-mentioned  sum  of  £ and 

interest*     As  witness  my  hand  this day  of ,  — — . 

Attestation^ 
Signed,  sealed,  and  delivered  by  the  within-named  [aoinmee],  in 
the  ^ace  and  on  the  belialf  of  the  within-named  {hmaHe  moH" 
gagee\  and  also  by  the  said  [nomtfiee],  in  the  presence  of . 
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Release  and  Indemnity  given  by  one  of  the  Next  of  Kin  of  an  Intes- 
tate on  his  Share  of  certain  Stocks^  Funds^  and  Securities  being 
transferred  and  paid  to  him  by  the  Committee  of  the  Estate  of  a 
lunatic,  under  an  Order  of  the  Lord  Chancellor. 

THIS  INDENTURE,  made  &c.,  between  [reJmorJ,  of  Sce^ 
only  surviving  brother,  and  one  of  the  three  next  of  kin  of  — — •  late 
of  &€.».  deceased,  of  the  one  part,  and  ■'  ',  of  &c.,  the  commiltee 
of  the  estate  and  eflfects  of  -,  a  limatic,  and  now  residiQ^ 
&c.  widow,  and.  next  of  kin  of  the  said  {iniestate^,  And  also  ad- 
ministxaior  de  bonis  sum  of  the  estate  and  efiects  of  the  said  [inlea- 
Utte^  deceased,  during  the  lunaey  of  the  said  [^tmoltc],  of  the  other 
part:  WiiaaEAS  the  suid  [intestaie]  departed  tins  life  in  ox  about  the 
month  of  June,  18£8,  intestate,  and  without  issue,  leaving  the  said 
[laiialic].  Us  widow,  him  surviving :  Am  wHsasAS  adnnnistiatioaof 
the  goods  and  chattels,  rights  and  credits  of  the  said  [tiile«lffle]t  was 
granted  to  the  said  [/tmstftc],  by  the  Prerogative  Court  of  the.Aidi- 
bishop  of  Canterbury,  on  or  about  the  Snd  day  of  July,  IBM :  A«s 
wmBsaAB{IUckalof^eommu9ionqfiimatyt  UkajnsoinimpU^cotm' 
flitOses,  ofid  ike  grant  of  the  cnHody^  see  ante,  p«  7J:  Axrn  WHsaxaa 
letters  of  administration  of  the  goods  and  chattels,  rights  and  credits 
of  the  said  {intestaie U  left  unadministared  by  the  said  [bsnaticX  weie 
granted  to  the  said  [comsnitiee'],  during  the  lunacy  of  the  said  [Imm- 
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tieX  by  the  &c.,  on  &e. :  Ahd  whsreas  the  said  Muter »  by  bis  re* 
port,  in  wridng,  bearing  date  ibe  14th  day  of  January,  18dl»  made 
In  purmance  of  an  order  of  the  Lord  CfauioeUor  to  that  effect,  cep* 
tified  that  the  said  [releasor']  and  [two  others]  were  the  only  auryiving 
brother  and  sisters,  and  only  next  of  kin,  of  the  said  [intestate] ;  and 
the  said  Master  also  reported,  parsuant  to  the  said  order  last  re- 
ferred to,  that  the  said  [intestate]  was  at  the  time  of  his  decease 
possessed  of  the  following  property  and  effects;  (that  is  to  say), 
the  sum  of  12001.  cash,  in  the  hands  of  &c.  [the  particulars  of  the 
property  are  here  set  forth]*  And  the  said  Master  found  that  the  said 
{intestate]  was  not  indebted  at  his  death,  nor  was  the  said  [lunatic] 
dien  indebted :  And  the  said  Master  reported  that  the  said  lunatic 
did,  before  her  said  lunacy,  take  possession  of  the  said  household 
goods,  &c. ;  and  also  caused  the  said  stock  and  funds  to  be  transfer* 
red  to,  and  thcr^  were  then  standing  in,  her  name  in  the  books  of  the 
Grovemoi^  and  Company  of  the  Bank  of  England :  And  whereas,  by 
a  farther  order  of  the  said  Lord  Chancellor,  made  in  the  said  matter, 
bearing  date  the  8th  day  of  March,  1831,  on  the  joint  petition  of  [the 
commiitees  of  the  person  andestate^  and  the  persons  entitled  to  distri* 
butive  shares  of  intestate's  estate],  it  was  ordered,  that  the  said  last* 
mentioned  report  should  be  confirmed;  and  it  was  (amongst  other 
things)  further  ordered,  that  the  said  [committee]  as  such  committee 
as  aforesaid,  should  be  at  liberty  to  transfer  and  pay  the  residue  of 
the  said  lunatic's  moiety  of  the  several  stocks,  funds,  annuities,  and 
securities  mentioned  in  the  said  report,  and  the  dividends  due  and  to 
become  due  in  respect  thereof,  after  the  payment  thereinbefore  di- 
rected, into  the  Bank,  in  the  name  and  with  the  privity  of  the  Ac- 
countant-General of  the  Court  of  Chancery,  in  trust  in  the  said  mat- 
ter ;  And  it  was  further  ordered,  that,  upon  a  proper  release  and 
indemnity,  or  proper  releases  and  indemnities,  to  the  said  lunatic 
and  her  estate  being  given  and  executed  (at  the  expense  of  the  said 
lunatic's  estate)  by  the  said  petitioners  [the  parties  entitled  to  dis' 
tributive  shares  of  the  intestate's  estate]  to  tne  said  [committee},  as 
committee  thereof,  (such  release  and  indemnity,  or  releases  and  in- 
demnities, to  be  settled  by  the  said  Master),  the  said  committee 
should,  as  such  administrator  as  aforesaid,  pay  the  remaining  moiety 
of  the  said  stocks,  funds,  and  securities,  and  the  diyidends  due  and 
to  accrue  due  in  respect  thereof,  to  the  said  petitioners  [the  per* 
sons'  envied  to  distributive  shares]  in  equal  shares  and  proportions. 
hvtb  WHEREAS  the  said  [releasor\  in  consideration  of  his  distribn*- 
tive  share  of  the  said  intestate's  bonds,  stocks,  funds,  and  securities, 
as  aforesaid,  being  delivered,  transferred,  or  paid  to  him,  pursuant  to 
the  said  last-recited  order,  is  desirous  of  executing  this  present  re^ 
lease  and  indemnity,  settled  and  approved  by  the  said  Master,  tes- 
tified by  his  signature  of  approbation  in  the  margin  hereof,  pursuant 
to  the  same  order,  and  the  said  [releasor]  hath  also  ooncarrenlly 
executed  a  receipt,  duly  stamped,  for  his  said  distributive  share,  as 
required  by  the  statute  in  that  behalf.  NOW  THIS  INDENTURE 
WITNESSETH,  that,  in  pursuance  of  the  said  recited  arrangement, 
and  in  consideration  that  one  third  part  or  share  of  and  in  one  moiety 


776 

4)r.Juilf  p»tr^  focoiittgsoiieiiiKtfa  panrtoCtlift  entifetgr-of  th^-caidlndk 
Qpods,  3/»  per  cetUi  lUdmnd  Btok  Aimaides,  &o.,  and  die  mrd  of 
1000^  ait^rling  nioiiey»  meotMoed  and  paeciealaiized  in  the  eaid 
A^aflter's  report,  coofirmed  by  the  eaid  last»'Teeited  otder,  as  eooMi- 
MUiDg  and  being  pavt  of  the  penooal  estate  aad  assets  of  the  said 
iQtestate,  and  at*  ibe  sum  of  BdOk  sterling,  being  thsacciiiniihttioiis 
accrued  due  and  received  in  respect  of  the  said  stock,  funds,  and 
^curities,  bath  been  transferred,  ddisered  and  paid  to  the  said  {y\t- 
leasar^^  pursuant  to  the  said  last- recited  order,  and  also  in  eoaswe- 
ration  of  the  sum  of  five  shillings  sterling  money  by  the  said  [com- 
miitee]  paid  to  the  said  [reletuor]  immediately  before  the  execution 
of  these  presents,  the  receipt  whereof  is  hereby  acknowledged,  He^ 
the  said  [releasor],  hath  remised  and  released,  and  by  these  presents 

doth  remise  and  release,  unto  die  said ,  as  the  committee  of  the 

estate  of  the  said  [lunatic]^  and  also  as  the  administrator  doriiw 

her  lunacy  of  the  estate  and  effiscts  of  the  said  [inteMtaW]  (left 

unadministered  by  her),  his  executors  and  administrators,  «dl  and 

singular  the  distributive  part  and  share  whatever  of  him,  the  said 

.{jeUasor^j  as  brother,  and  one  of  the  three  next  of  kin  of  the 

said  [ffi^sla^e],  of  and  in  the  said  India  Bonds,  &c.,  and  the  said 

a«im  HfilCQQL  sterling  money,  respectively  hereinbefore  mentioned 

in  the  said  Magter*$  report  confirmed  by  die  hnt*iecited  order,  as 

..(instituting  part  of  the  personal  estate,  or  tlie  produce  of  jpart  of 

.  ilpa  per«Miai  estate,  of  the  said  [intettaie'},  and  of  the  sum  of  500JL, 

b^ing.  the  accomulations  accrued  due,  and  received  in  respect  ofiiie 

08id  slocks^  ftods,  and  securities;    And  €ils0  all  and  all  manner  of 

..action' and  actions,  suit  and  suits,  cause  and  causes  of  actions  and 

.0ui(9,  acoooots,  reckonings,  claimfl,  and  demands  whatever,  whidi 

he  ^ih&  Baid  [reiea$or\  as  such  brother  and  one  of  the  next  of  km 

jQijforesbid,  ever  bad  or  now  hath,  or  which  he,  his  executors,  or  ad- 

IX>inistratDrs^  can,  shall,  or  may  hereaAer  have  sgatnst  the  said  fceai- 

miUee']^  as  such  committee  or  administrator  de  barns  non  during  hi- 

.iiaey  as  aforesaid,  his  executors  or  administrators,  or  against  the 

.  4Aid  [lunatic]  as  such  former  administratrix  as  aforesidd,  her  ex- 

'jf^totS'Or  administrators,  for,  or  on  account,  or  in  respect  of  the 

!^tmbutive  share  of  the  said  [releasor]  in  the  said  India  Bonds,  &&, 

ins  ksfsreyt  or  for,  or  on  account,  or  in  respect  of  any  maifcer,  canse, 

.or:<thing  in  any  way  relating  thereto.     And  the  said  [releasor'^  doth 

h^l1^by^  for  himself^  his  heirs,  ekectito^,  and  administrators,  cove* 

\mnt  whh  theaaid  [committee]^  his  executors  and  admmtstratora,  that 

l^thesaidlre/MffDrJ,  his  heirs,  executors,  and  admhnstrators,  some 

.prifoe  of  them,  shall  and  will  from  time  to  time,  and  at  all  times  ibr 

^et-heneafter,  at  his  or  their  own  costs  and  charges  in  all  things,  pro- 

.i^qt,  indemnify,  and  save  harmless  the  said  [commtttae],  as  such  eom* 

.joittee  and  •administrator  ditf  6eim  non  during  lunacy  as  albresaid.  Ma 

leaeciitorB  and  administratsrs,  and  idso  the  said  [hnuUici^  aa  stidh 

-former)  administratrix  aa  aforesaid,  her  executors  and  adtaintstraion, 

jSSkd  revecy  of  them  respectively,  and  also  the  estate  and  effiH*tSi>f  the 

jtBid,^[m^state]  from  and  againstaH  damages,  losses,  ftoiilB,'el)ttrgeeft 

-AndaxpeaMS,;tO'he  sustaitwd  or  incurred  by  him  the  aaid'£t»«iM- 
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U€}f  at  sudi  conmiitte»aiid  admiiiistrBtor  A  tenwiMii  duHiiff  lunacy 
aa  albreraid^  his  executors  or  admiaistraloni  or  by  the  said  [fanaltc] 
as  such  former  admtBiatratrixas  aforesaid^  her  executors  or  adminis- 
trators, or  her  estate  and  efkctB,  for  or  by  reason  or  on  account  of 
the  transfer,  deUvery,  and  payment  of  one  third  part  of  one  moiety, 
or  one  sixth  part  of  the  entirety  of  and  in  the  said  India  Bonds,  &c« 
ias  before]  to  him,  the  said  [refeoior],  as  brother  and  one  of  the  Uiree 
next  of  kin  of  the  said  intestate,  or  to  be  in  any  manner  occasioned 
thereby  or  ioeident  thereto.     In  witness,  &c. 


ASSIGNMENT. 


Assignment  of  Trust  Property  by  a  Person  appointed  on  behalf  of 

a  Trustee  of  Unsound  Mind, 

THIS  INDENTURE,  made  &c.,  between  llunatic  trustee],  of  the 
first  part;  \ person  named  to  convey  on  behalf  of  the  lunatic  irus" 
tee],  of  the  second  part ;  and  [two  new  trustees],  of  the  third  part. 
WaxuxAS,  in  pursuance  of  the  trust  for  that  purpose  contained  in 
the  within  in  part  recited  indenture  of  even  date  with  the  within 
written  indenture,  by  indentures  of  lease  and  release,  bearing  date  re- 
spectively die and days  of'  '     ,  — ,  the  release  being 

made  or  expressed  to  be  made  between  the  said  [the  parties],  the 
said  [lunatic  trustee]  did  grant,  bargain,  sell,  and  release  unto  the 

said f  their  heirs  and  assigns,  the  within-mentioned  pieces  or 

parcels  of  land,  messuages,  and  all  other  the  hereditaments  in  the 
province  of  Bengal,  within  mentioned,  and  comprised  in  the  said 
within  in  part  recited  indenture  of  even  date,  with  their  appurte- 
nances. To  hold  the  same  unto  and  to  the  use  of  the  said , 

their  heirs  and  assigns,  upon  trust  for  sale,  and  to  remit  the  money 
produced  by  such  sale  to  the  said  [lunatic  trtutee],  and  for  and 
upon  other  trusts  authorized  and  directed  to  be,  or  which  were 
declared  of  or  concerning  tlie  same,  in  and  by  the  said  within  in  part 
recited  indenture,  and  mentioned  in  the  within-written  indenture. 
Akd  whe&bas,  after  the  date  and  execution  of  the  said  within- 
written  and  within  in  part  recited  indentures,  the  said  [luuaUc  fmt- 
tee]  became  of  unsound  mind,  and  incapable  either  of  executing 
the  trusts  reposed  in  him,  or  of  appointing  a  new  trustee  or  trus- 
tees in  his  stead,  by  virtue  of  the  powers  contained  in  the  within- 
written  indenture,  and  the  said  within  in  part  recited  indenture. 
Anp  WHxasAS,  by  a  decree  of  the  High  Court  of  Chancery,  pro- 
nounced by  his  Honor  the  Vice  Chancellor,  on  the  —  day  of  < 

last,  in  a  cause  in  which  the  within-named and  others  are 

plaintiffs,  and  the  said  [lunatic  trustee]  is  defendant,  it  was  re- 
ferred to  the  Master  of  the  said  Court  in  rotation,  to  appoint  one 
or  more  proper  person  or  persons  to  be  a  trustee  or  trustees  in  the 
place  of  the  said  [hmaiic  trustee^  under  the  within-written  inden- 


778  Afpendix. 

tdre,'and  the  Mid  wkbiirfiipartreeiied  indentures  of  [dSnf^],  for  the 
purposes  of  thoM  indentures,  or  such  of  those  purposes  as  were 
then  capable  of  taking  effect,  and  ta  setde  the  proper  deeds  fbr 
vesting  the  trust  estiites  in  such  new  trustees  so  to  be  appointed* 

Akd  whereas ,  Esq.,  one  of  the  Masters  of  the  said  Court,  and 

who  was  the  Master  in  rotation  to  whom  the  said  decree  was  re- 
ferred, did,  in  pursuance  of  such  decree,  make  his  report,  bearing 
date  the  ■  ■  ■■  day  of  lasl^  Und  thereby  certified  ^nnoog  other 

things),  that  he  approved  of  a  proposal  which  had  been  laid  before 
hsm,  for  the  appointment  of  new  trustees  as  therein  mentioned,  and 
that  he  did  therefore  thereby  appoint  the  said  {new  truitee9\  to  be 
such  trustees  in  the  placeof  the  said  [/ima<ie  iroiUe]*  And  whbebas, 

by  an  order  made  in  the  said  cause,  and  bearing  date  the day 

of  the  same  month  of-         last,  it  was  ordered  that  the  said  recited 

report  of  the day  of should  be  confirmed.  And  wnsasas, 

by  an  order  made  by  the  Lord  H%h  Chancellor  of  Great  Britain 
in  the  said  cause,  and  in  the  matter  of  the  said  [hmajtie  Imtlee], 

and  bearing  date  the      ■     day  of ^ ^  it  was  ordered,  that 

it  should  be  referred  to  the  said  Master.  {See  order^  ante^  pp. 
747-8].    And  whbrbas,  in  pursuance  of  the  said  last  recited 

order,  the  said  Master  made  his  report,  bearing  date  the 

day  of  ,  — ,  and  thereby  ceitined  that  he  found  that  the  said 
ftruitee]  was  of  unsound  mind,  and  incapaUe  of  executing  the 
trusts  vested  in  him  under  and  by  virtue  of  die  said  indentures,  and 
that  he  was  of  opinion  that  the  said  {inutee']  was  a  trustee  of  the 
hereditaments  and  premises,  with  the  appurtenances  mentioned  and 
comprised  in  the  said  indentures  within  the  intent  and  meaning  of 
the  said  act  of  Parliament,  and  that  the  said  [truHeel  had  no  bene- 
ficial interest  in  the  said  premises;  and  that  he  waJB  also  of  opinion 
that  the  said  [trustee']  was  such  trustee  for  the  plaintifis  in  the  said 
cause,  the  said  {plaintiffs]^  and  such  other  persons  as  were  entitled  to 
any  benefit  under  the  trusts  of  the  within-written  indenture.  And 
the  said  Master  further  certified  that  he  was  of  opinion  that  the  said 
{nominee]  was  the  most  fit  and  proper  person  to  be  appointed  on 
the  behalf,  and  in  the  name  of  the  said  {trustee]^  to  convey,  surrender, 
release,  assign,  or  otherwise  assure  the  hereditaments  and  premises, 
with  their  appurtenances,  whereof  the  said  {trustee]  was  such  trus- 
tee as  aforesaid.     A  no  whereas,  by  an  order  made  by  the  said  Lord 

Chancellor  in  the  said  cause  and  matter,  and  bearing  date  the ■ 

day  of now  last  past,  it  was  ordered  that  the  last-recited  re* 

port  should  be  confirmed,  and  that  the  said  l^(ru«(etf]  should  be  dis- 
charged from  the  trusts  of  the  said  indentures  respectively;  and  that 
the  said  {nominee]  should  convey,  surrender,  release,  and  assign,  or 
otherwise  assure  unto  the  said  [new  trustees]^  the  hereditaments  and 
premises,  with  their  appurtenances  so  vested,  or  such  of  them  aa  are 
now  vested,  in  the  said  {trustee],  under  and  by  virtue  of  the  same 
indentures,  or  any  of  them,  for  the  purposes  of  such  indentures,  or 
such  of  those  purposes  as  are  now  capable  of  taking  effect ;  and 
that  it  should  be  referred  back  to  the  said  Master  to  settle  the 
proper  deeds  for  vesting  the  said  tnist  estates'  in  the  said  [new  fnis* 


(^«].  And  whbrbaa  the  said  Master,  in  punuanoe  of  the  said  last- 
ly recited  order,  bath  settled  these  presents  as  a  proper  deed  for 
vesting  the  said  hereditaments  and  premisest  with  their  appurte* 
nances,  in  the  said  [new  tnutee*]^  as  such  new  trustees,  and  in  testi- 
mony of  his  approval  th^eof  hath  signed  his  allowance  in  the  mai^^ 
hereof.  NOW  THIS  INDENTURE  WITNESSETH,  that  in  pur- 
suance  of  the  said  decree  and  orders,  and  particularly  in  obedience  to 
the  said  lastly  recited  order  of  the  aaid  Loid  Chancellor,  and  by  virtue 
of  the  said  act  of  Parliament,  and  for  and  in  consideration  of  the  sum 
of  I0s»  sterling  to  each  of  them  the  said  ihmatic  trustee  and  nominee'], 
paid  by  the  said  [jnew  trustees']  at  or  immediately  before  the  sealing 
and  delivery  of  these  presents,  the  receipt  whereof  is  hereby  ac- 
knowledged, the  said  [lunatic  trustee]^  hath  granted,  bargained,  sold, 
assigned,  trans£erred,  and  set  overt  and  by  theae  presents  doA 
grants  bargain,  sell,  assign,  tnuisfer«  and  set  over,  and  the  said  [no- 
nttnee]i  }n  the  place  and  on  the  behalf  of  the  aaid  Ihmatw  trustee], 
hath  bargained,  sold,  assigned,  transferred,  and  set  over,  and  by 
these  presents  doth  bargain,  sell,  assign,  transfer,  and  set  over  unto 
the  said  [new  trustees],  their  executors,  administrators,  and  assigns, 
All  that  within-mentioned  reversionary  right  or  interest  of  and  in 
the  within-mentioned  sum  of  ;i&— • — ,  Three  per  cent.  Reduced  Bank 
Annuities,  and  the  dividends  and  annual  produce  thereof;  Jnd  aU 
the  within»menttoned  sums  of  money,  debts,  chattels,  and  effects 
comprised  in  and  assigned,  or  intended  to  be  assigned,  to  the  said 
^lunatic  trustee]  by  the  within-written  indenture,  and  now  remain- 
mg  vested  in  him ;  And  also  all  sums  of  money  to  be  received  or 
produced  from  or  in  respect  of  the  sale  or  sales  made  or  to  be  made 
of  the  said  hereditaments  and  premises  comprised  in  and  conveyed, 
or  intended  to  be  conveyed,  by  the  within  in  part  recited  indenture, 
of  even  date  with  the  within- written  indenture,  and  the  said  herein- 
before in  part  recited  indentures  of  [date],  and  the  rents,  issues  and 
profits  thereof,  until  the  same  shall  be  sold ;  AndaU  remittances,  bills, 
dues,  and  accounts  in  respect  thereof;  And  all  and  singular  other 
the  monies,  personal  estate  and  effects,  assigned  to,  vested  in,  pay- 
able to,  or  receivable  by,  the  said  [/tmaftc  trustee],  under  or  by  vir- 
tue of  the  said  within-written  indenture,  the  said  within  in  part  re- 
cited indenture,  and  the  said  several  hereinbefore  in  part  recited 
indentures,  or  any  of  them,  and  in  respect  of  which  the  said  [hma* 
tic  trustee]  is  a  trustee  within  the  meaning  of  the  said  act  of  Par- 
liament, and  the  said  hereinbefore  in  part  recited  decree  of  the  said 
Court  of  Chancery,  and  orders  of  the  said  Lord  Chancellor ;  And 
all  the  right,  title,  interest,  trust,  property,  powers,  authorities, 
benefit,  claim,  and  demand  whatsoever,  both  at  law  and  in  equity, 
of  him  the  said  [hmattc  trustee],  of,  in,  to,  upon,  or  from  the  said 
premises,  or  any  of  them,  and  any  part  diereof;  To  havx,  hold, 
receive,  and  take  the  said  reversionary  interest,  monies,  and  all  and 
singular  other  the  premises  hereinbefore  assigned  or  expressed,  and 
intended  so  to  be,  unto  the  said  [new  trustees],  their  heirs,  execu- 
tors, administrators,  and  assigns;  Upon  such  and  the  same  trusts, 
and  to  and  for  such  and  the  same  intents  and  purposes,  and  with,  un- 
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dker,  and  subject  to  such  and  ilie  same  poweri,  provisoes,  agree- 
ments, and  declarations,  as  are  in  and  by  tbe  said  within-written  in- 
denture, the  said  within  in  part  recited  indenture,  and  the  said 
hereinbefore  in  part  recited  indenture,  of  the  [date]  expressed  or 
declared  of  or  concerning  the  same,  or  such  of  them  as  are  now 
sttbaisting  and  capable  of  taking  effect.     Ix  witkess,  &c 


ANSWER  IN  CHANCERY 

Of  a  Lunatic  and  his  Committee^  to  a  Bill  filed  for  theSpeci/k  Per* 

formance  of  an  Agreement  (^. 

Thi&  jdnt  and  several  answer  of  A.  B.  [the  htnatic'],  by  C  Z>.,  his 
committee  md  guardian,  and  of  C  />.  and  E.  F.,  defendants  to 
the  bill  of  compldnt  of  G,  H,  and  /.  JT.,  complainants. 

Th#se  defendants  now  and  at  all  times  hereafter,  saving  and  re« 
serving  to  themselves  and  each  of  them  all  benefit  and  advant^fe 
of  exception  which  can  or  may  be  had  or  taken  to  the  many  errors, 
uncertamties,  and  other  imperfections  in  the  said  complainants'  said 
bill  of  compl^t  contained,  for  answer  thereunto»  or  unto  so  aiuch 
a^d  such  parts  thereof  as  these  defendants  are  advised  is  or  are  ma* 
tfrial  or  necessary  to  make  answer  unto»  they,  these  defendants,  ae- 
verally  aoaweriiig,  say^- 

..  .4nd  first,  this  defendant  [lunatic]f  by  his  said  committee  and 
gii4rdiAn»aai4b,  thai  by  a  commission  in  the  nature  of  a  ^itde  hmm 
tico  inqturendo^  issuing  under  tbe  Great  Seal  of  Great  ikitain,  and 
bearing  date  the  ■■■■  day  of  May  -— — ,  directed  to  certain  conh- 
missioners  theteia  named,  to  inquire  whether  this  defendant  waa  aks- 
naiic»or  not,  this  defendant  was  found  a  lunatic  from  tbe  ■  day  of 
May,  — *-*,  and  the  care  and  custody  of  this  defendant's  eaiale  ^vaai 
by  (he  Iiord  Chancellor  of  .Great  Britaio»  granted  to  this  defendant'a 
[ammitUe} ;  and  which  said  commission  of  lunacy  ia  now  in  fidi 
force*    ' 

.  And  this  defendant*  by  his  said  committee  and  guardian^  furtlKf 
Wlh»  thf  t  the  contract  in  the  said  oomplaiaants'  bUl  mentioned  and 
aV^ged  to  have  been  made  and  entered  into  by  thia  defendani,  ap* 
pesKs  by  the  said  cqaoplainaDts'  bill  to  boar  date  subsequent  to  the^tima 
when  this  defendant  has  been  found  to  be  a  lanatic  by  virtue  of  <he 
said  commission  of  lunacy ;  and  this  defendant  [/ima<ic],  by  his  said 
committee  and  guardian,  submits,  that  by  reason  of  his  unhappy  state 
of  mind,  he  was,  at  the  tifne  .of  the  aUqged  contract,  incapible  of 
judging  with  any  sound  discretion  upon  the  disposition  of  his  pro- 
perty, or  any  transactions  of  business;  and  that  he  was  open  and 
liable  to  be  imposed  upon  by  any  artful  persons  who  would  humour 
the  particular  topic  that  dwelt  upon  this  defendant's  mind. 

And  tb  is  defendant  [htnatU^  by  his  said  committee  and  gnardiaii» 

{d)  See  anie,  p.  424.   The  commence-    will  be  foood  in  the  Equity  DrafUmuy 
meitt  of  bills  fll«d  on  behalf  of  tnnadcs,    VoL  1.  p.  4,*2nd  ed.  ' 
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submits  biiDself  to  tha  protection  of  this  HonounMe  Court,  and  tfa* 
he  ought  not  to  be  compelled  specifically  to  peribcm  the  said  alleged 
agreement  for  the  sale  of  the  said  estates.  And  these  defendanttfy 
C  D.  and  E.  F,,  severally  say,  they  believe  that  the  said  llmnaik^ 
was  seised  in  fee  of  the  freehold  and  copyhold  estates  and  premisea 
in  the  complainant's  bill  mentioned»  but  these  defendants  severally 
say,  they  do  not  know  or  believe  that  the  said  [/uttattc],  when  of 
sound  mind,  was  desirous  to  sell  or  dispose  of  the  same,  or  any  part 
thereof. 

And  these  defendants,  C.  2).  andf.  F.,  severally  say,  they  believe 
that  the  said  llunatic]  has  unfortunately  for  several  years  past,  and 

long  before  the     ■    ■  day  of [date  of  the  contract],  laboured 

mider  a  deranged  state  of  mind,  by  which  he  has  been  so  severely 
aiBictfid,  as  to  be  incapable,  as  these  defisadants  beUeve,  tocwacbict 
his  afiairs,  and  regulate  his  property  in  a  rational  mangier. 

And  these  last-named  defendants  severally  say,  they  believe  that 

the  said  complainant,  O.  /f.,  was,  on  and  previous  to  the day 

oft  [date  of  the  contract'],  well  acquainted  witii  the  said  insane 

atate  of  miad  of  the  said  lunatic.  InerefoUomed  the  dtfendanU^ 
answer  io4}ther  parts  of  the  biU  m  the  usual  way^  without  rtferenee 
to  the  Uinacy\ 

'  And  these  defendants,  CD,  and  E.F.^  severally  say,  that  iit  the 
time  oii  the  said  [^Miattc*«}  exeoutiDg  the  said  contract,  he  was  a  per^ 
son  4>f  insane  mind^  and  that  he  wae  not  in  the  fuU  possessioR  o^all 
his  senses  or  faculties,  but,  on  the  contrary,  laboured  nnder  an  im« 
bedlity  of  nind  tiwt  rendered  hkn  easy  to  be  imposed  upoD^  and 
incapable  of  managing  his  property,  and  such  he  has  been  lb«md  t^ 
be. under  and  by  virtue  of  the  said  commission  of  lunacy. 

And  these  defendants,  C  Z).  and  E.  F.,  submit,  that  the  said  {l»i 
fMKtc]^  benig  a  kmatic  and  of  unsomid  mind,  and  incapable  of  go^ 
venung  his  property  at  the  time  of  entering  into  the  said  e<nitrafet« 
the  saaae  is  void,  and  ought  not  to  be  carried  into  eiceeution.-     ' 

And  flnrther,  these  defendants  severally  submit,  that  if  the^aid  lu* 
nacy  and  unaoondness  of  mind  of  the  said  [kmatic]  did  not  avoid 
the  said  contract,  the  same  ought  not  to  be  enforced  in  a  Court  of 
c^vfity,  by  reason  that  the  said  [hmatie]  was  imposed  upon  and  de- 
oevved  in  respect  of  the  person  treating  wi^  him,  and  was  prevailed 
upon  to  agree  to  sell  the  said  estate  and  premises,  which  he  never 
would  have  done  if  he  had  known  the.  said  J.  K.  to  have  beeii^ 
purehaacr.  [Dst^lof  combintUkn,  ^c.]. 


INDICTMENT 

At  Common  Lawifor  a  Conspiracy  to  confine  a  Person  in  a  Private 
Madhouse  as  Insane,  in  order  that  one  of  the  Defendants  might 
possess  his  Property, 

Bmx,  VTHB  jurors  of  oar  latA  the  King  upon  their  oath  plWBent, 
to  wit  J  that  fV,  Lucre,  late  of  the  parish  of  E.,  in  the  county  of 
Essex,  yeoman,  Abel  Strong,  late  of  &c,  A^  B*t  late  of  &/c,  and 
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C  2)«9  late  of  ftc,  being  wicked,  malieioiiiy  and  evil  dii^ioeed  per- 
toBSy  of  e?il  name  and  fiime,  and  of  dishonest  converaation,  and  de- 
vising, contriving,  and  intending,  one  John  Nokes^  an  honest  liege 
and  fidthful  sub|ect  of  this  realm,  to  harass,  aggrieve,  opprsss,  aul 
impoverish,  and  him  to  subject  to  great  hardships  both  in  body  and 

mind,  on  the    ■      day  of ,  in  the yciar  of  die  reign  &e., 

at  the  parish  of  ,  in  the  county  of  Essex,  unlawfully,  wickedly, 
wilfully,  and  maliciously,  did  conspire,  combine,  confederate,  and 
agree  together  between  themselves,  that  they,  the  said  IdefendamU]^ 
by  divers  subtle  arts,  stratagems,  and  devices,  should  get,  acquire, 
and  obtain  into  their  custody  and  possession,  him,  the  said  Jokm 
NokeSf  under  colour  and  pretence  that  he,  the  said  John  Nokes,  was 
a  person  insane,  out  of  his  mind,  and  deprived  of  his  natuml  senses, 
asMl  that  diey,  the  said  [defoidanUjf  should  convey,  or  some  of  them 
should  convey,  or  cause  and  poeure  the  said  John  Nohes  to  be  con- 
veyed, into  the  custody  of  the  said  Abel  Strongs  and  diat  the  said 
Abei  Sirongf  and  the  said  A.  B.  and  C  2).,  as  assistanta  to  the  said 
Abel  Strongf  should  confine,  imprison,  keep,  and  secrete,  and  eaoae 
and  procure  the  said  John  Nokes  to  be  confined,  imprisoned,  kept, 
and  secreted,  in  the  dwelling-house  of  the  said  Abel  Strmig^  (the 
same  being  a  house  kept  and  set  apart  for  the  reception  and  map- 
nagement  of  persons  deemed  insane,  lunatic,  and  deprived  of  their 
senses),  for  the  purpose  of  imprisoning  and  confining  the  said  John 
Nokee  from  all  his  friends  and  acquaintance;  and  that  the  said  W. 
Lucre  might  thereby  be  enabled  to  possess  himself  and  get  into  his 
hands,  custody,  and  possession,  all  and  singular  the  goods,  dwttda, 
effects,  and  estate,  of  and  belonging  to  the  said  John  Nokes,  and,  by 
the  means  aforesaid,  deprive  him,  the  said  John  Nokes,  of  the  amne; 
and  that  in  pursuance  of  the  aforesaid  conniinusy,  combinatioo,  con. 
federacy,  and  agreement,  by  and  between  them  the  said  [drfendemW] 
so  as  aforesaid  had,  they  the  said  [defendeaUs']  unlawfUly,  wicked- 
ly, wilfully,  and  maliciously,  did  insult,  abuse,  terrify,  beat,  woundy 
and  ill-treat,  the  said  John  Nokes,  and  cause  and  procnre  him,  the 
said  John  Nokes,  to  be  insulted,  abused,  terrified,  beaten,  wonnded, 
and  ill-treated,  in  a  cruel  and  barbarous  manner,  and  diereby,  as 
much  as  in  them  lay,  to  endeavour  to  deprive  him,  the  said  John 
Nokes,  of  his  just  and  natural  senses,  for  the  purpose  and  on  ihe  sks 
count  that  they  might  have  a  reasonable  and  plausible  ooknir  and 
pretence  for  the  removine,  conveying,  and  condoctinff  him,  the  said 
John  Nokes,  to  the  said  dwelling-house  of  the  said  Aoel  Srong^  kept 
for  the  purpose  of  receiving,  harbouring,  and  entertaining  of  per- 
sons insane,  lunatic,  and  deprived  of  their  senses  as  aforesaid;  and 
that  in  further  pursuance  of  the  aforesaid  conspiracy,  combination, 
confederacy,  and  agreement,  between  the  said  [several  defendanU\ 
as  aforesaid  before  had,  they  the  said  Idefendants]  afterwards,  to  wit, 
on  the  —  dsy  of  November,  in  the  —  year  aforesaid,  with  force 

and  arms,  at  the  parish  of aforesaid,  in  the  county  aforesaid,  in 

and  u]^n  the  said  John  Nokes,  in  the  peace  of  God  and  our  said  lord 
the  King,  then  and  there  being,  unlawfully,  wilfully,  wickedly,  and 
malipously,  did  make  an  assault,  and  him  the  said /oAn /^oifcr«  did 
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then  and  there  unlawfully,  wilfully,  wickedly,  and  maliciously,  con- 
vey and  bring,  and  cause  to  be  conveyed  and  brousht,  into  the  dwell- 
ing-house of  the  said  Abel  Strongs  situate  at  the  parish  of 
aforesaid,  in  the  county  aforesaid,  and  him,  the  said  John  Nokes,  did 
then  and  there  unlawfully,  wrongfully,  unjustly,  and  injuriously, 
and  against  the  will  of  the  said  John  Nokes^  confine  and  imprison, 
and  cause  and  procure  to  be  conBned  and  imprisoned,  without  any 
reasonable  or  justifiable  cause  whatever,  in  the  said  dwelling-hoiise  of 
the  said  Abel  Strong ,  for  a  long  space  of  time,  to  wit,  the  space  of 
fourteen  days  then  next  following,  whereby  the  said  John  Nokes  did 
then  and  there  suffer  and  undergo  many  and  great  cruel  hardships 
and  distress  both  in  body  and  mind;  and  the  said  John  Nokes  was 
thereby  during  all  that  time  deprived  of  his  natural  liberty,  which  he 
ought  to  have  had  and  enjoyed,  to  the  g^eat  damage,  disoomfiNrt, 
terror,  and  afirightment  of  the  said  John  Nokes^  in  contempt  of  our 
said  lord  the  King  and  his  laws,  to  the  evil  example  of  all  others  in 
like  cases  ofiending,  and  against  the  peace  of  our  said  lord  the  King, 
his  crown  and  dignity  {e). 

[Common  counts  for  astauUt  battery,  and  itkprisanment,'] 


(e)  An  indictment  wai  preferred  a*  confinement,  and  Ibr  an  Mtanlt  and  fidae 

gaintt  four  penont  for  conipiring  toge-  imptiionroent.    Two  of  die  dafendaots 

tber  to  cause  it  to  be  belioTed,  that  the  were  found  guilty  of  an  assault,  but  all 

prosecutor  was   of  unsound  mind  and  were  acquitted  of  the  conspiracy.  Hex  ▼. 

mifit  for  the  management  of  his  affiUra,  Dean  and  oHutm,  K.  B.,  28rd  Febmary, 

and  ought,  therefore,  to  be  placed  under  1827.    It  is  apprehended  tiiatan  indict- 

personal  restraint;  and,  in  pursuance  of  ment  of  this  kind  lies,  notwithstanding 

that  conspiracy,  with  having  seised  the  the  statute  of  the  2  &  3  Will.  4,  c.  107, 

prosecutor,  having  caused  him  to  be  re-  §•  59,  anie,  p.  612 ;  and  see  ante,  p.  485.' 
moved  from  his  house  and  detained  in 


784 


PART  IV. 


FEES  AND  COSTS  IN  LUNACY. 


BY  the  Report  of  the  Commissioners  for  examining  into  the 
Duties,  Salaries^  and  Emoluments  of  the  Officers,  Clerks,  and  Minis* 
ters  of  the  several  Courts  of  Justice  in  England,  Wales,  and  Berwick- 
upon-Tweed,  as  to  the  Court  of  Chancery,  it  appears  that  the  follow* 
ing  Fees  had  been  taken,  and  were  recommended  by  the  Commis- 
aioDeni  to  be  taken  (a): — 

The  Secretary  o/LumUici* 

£    s.  d. 

For  every  order  made  upon  hearing  •        •        .17    6 

A  petitkm  for  grant  of  a  custody         *  .17    6 

A  petition  for  a  writ  de  lunaiico  injuMrendOf  or  for  any 

other  matter,  except  as  above  •        •  .     0  15     0 

A  charge  ofXt.'u  made  for  tetting  down  for  hearing. 

Entcfing  a  caveat  0    5    0 

Copy  of  orders  made  in  Court,  or  of  petitions,  the  first 

aide  016 

Every  other  side 0     10 

Setting  down  every  petition  for  hearing  •         .010 

Filing  and  copy  ofevery  affidavit,  the  first  sheet  (fuie)  (6)    0     2     0 
Everv  subsequent  sheet  {side)  •  .00$ 

The  fees  above  to  be  paid  by  the  party  filing  and 
requesting  such  copy,  and  not  otherwise. 
Where  the  affidavit  is  already  filed — 

For  the  officer's  hand 0     10 

For  the  copy  of  the  first  and  every  other  side                  .008 
The  two  last  fees  to  be  paid  by  the  party  requesting 
such  copy,  and  not  otherwise. 
For  a  search  0     10 

Feci  of  the  Clerk  of  the  Cuetodiet  of  IdioU  and  Lunatke,  and  Ms 

Deputy  (c). 

Every  commission  to  inquire  of  the  idiocy  or  lunacy  of 
any  one  person  f  If    0 


(«)  Ordend  liy  the  Home  of  Com-        (c)  Ai  this  office  will  pioMhIy 

mons  to  be  printed,  6th  June,  1816,  pp.  nue  many  yean,  notwithatandina  the  act 

138,184.  to  atolieh  H,  aw  fees  aie  iMeited. 

(ft)  It  It  anderttood  that  the  dMige  mH^  p.  614,  al 
made  b  per  tide,  and  not  per  iheet 
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£    $.  d. 

If  of  two  peraont  5     4    0 

Superseding  every  oommission  of  idiocy  or  lunacy  .14  0 
Every  bond  given  by  committees  of  idiots  or  lunatics  •  0  14  0 
Drawing  every  bill  for  the  custody  of  a  lunatic's  or 

idiot's  person  or  estate,  or  both  .  .200 

If  containing  a  revocation  of  a  former  grant  .         .300 

If  containing  a  grant  of  the  custody  of  two  persons  .400^ 
Attending  the  Attorney-General  upon  every  committee's 

giving  security  0  10     0 

Every  grant  of  the  custody  of  an  idiot's  or  lunatic's  per- 
son, estate,  or  both S  13     4 

If  of  two  persona  '     ^    ^     f 

InroUing  every  grant  of  tlie  person  or  estate,  or  both     .     1     0     6 
If  the  grant  be  of  the  custody  of  two  persons,  or  con- 
tains a  revocation  of  a  former  grant  •        •        »     2    0    0 
Drawing  every  revocation  of  a  grant  of  the  custody  of 

an  idiot's  or  lunatic's  person  or  estate,  or  both  .1     0     0 

Revocation  of  a  grant  of  every  idiot's  or  lunatic's  person 

or  estate,  or  both 3  13     4 

Inrolling  every  revocation  of  the  custody  of  an  idiot's  or  -      i 

lunatic's  person  or  estate,  or  both  •         •  ,  1   .0    .() 

Every  commission  or  dedimiu  to  examine  witnesses,  or 

take  examinations  0.    6  16 

Filing  and  copying  all  orders,  reports,  and  affidavits,  two 

shillings  the  first  sheet  ^     ^     u 

And  1#.  every  other  sheet,  ofninety  words  each  sheet  0  T  0 
Copy  of  depositions  or  examinations,  one  shilling  the 

first  sheet 0     1     P 

And  M.  every  other  sheet,  of  ninety  words  each  .003 
Vacating  or  delivering  up  every  bond  or  recognizance  16  3 
Every  summons  to  committee  and  sureties  to  account        0,5     3 

Two  icire  facias* t 14     8 

Every  writ  of  execution,  per  skin,  containing  sixteen 

sheets,  of  ninety  words  each  sheet  .  .16     8 

Halfskin 0  13     4 

Every  attachment  0     3  1/) 

Every  writ  ne  exeat  regno  .         .         .        .         .0124 

Filing  everv  year's  account  of  an  idiot's  or  lunatic's  ea* 

tate,  affidavit  of  the  truth  thereof,  and  Master*s  report  1  OP 
Copying  every  year's  account  .         .         .050 

Every  certificate  0    6^ 

Every  caveat  entered 0     5     0 

Copy  of  commission  and  inquisition,  one  shilling  the ,  7 

first  sheet  .010 

And  eightpence  every  other  .  .  .008 
A  search 0     10 

Nate, — It  is  understood  that  the  ofiSce  of  the  Clerk  of  the  Custodies  is 
open  from  ten  in  the  moming  till  <Ar«e  in  the  afternoon,  and  ^rom  m  till 
eight  in  the  evening. 

BBS 
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£    I.  d. 
Fees  of  Commissioners  of  Lunatics, 

Signing  the  precept,  each  commissioner  .         .         110 

Signing  and  sealing  the  inquisition,  each  commissioner        110 
Attending  to  take  the  inquisition,  when  the  place  is  in 
London  or  Westminster,  not  off  the  stones,  each  com- 
missioner (rf).  .         .         .         .         .         .         .220 

If  off  the  stones  in  any  of  the  villages  in  the  immediate 
vicinity  of  London  .         •         .         .         .         .530 

If  at  a  greater  distance,  the  fee  is  increased  in  a  mode- 
rate proportion  ...... 

The  Parliamentary  Commissioners  recommended 
three  guineas  per  day  to  be  allowed,  besides  tra- 
velling expenses. 

The  travelling  expenses  are  paid  by  the  solicitor  to 
the  commission  (e). 


0     0     0 


COSTS  IN  LUNACY. 


IN  the  matter  of ^  a  lunatic. 

The  bill  of  costs,  charges,  and  expenses  of ^  the  heir-at-law, 

and  one  of  the  committees  of  the  person,  incurred  in  issuing  cot 
and  prosecuting  the  commission  of  lunacy  in  this  matter,  and  of 
the  proceedings  subsequent  thereto. 

Easter  Term,  1831. 

Instructions  for  commission  of  lunacy  •        •         •     0  13     4 

Several  attendances  on  the  lunatic's  friends  and  keeper, 

procuring  necessary  evidence            •         •         .         •     0  13     4 
Drawing  and  engrossing  petition  for  commission  of  lu- 
nacy   0  10     0 

Attending  [f  Ae  petitioner']^  reading  over,  and  attesting  his 

signature  thereto  • 0     6    8 

Instructions  for  five  special  affidavits  in  support    •         .068 

Drawing  and  engrossing  affidavit  of ,  fols.  11.         .     0  14     S 

Attending  to  read  over  and  get  sworn  .         .068 

Oath  0     16 

^Similar  charges  for  the  four  other  affidavits,'] 
Attending  upon  Dr.  A,  in ^  requesting  him  to  at- 
tend the  lunatic  at ^  and  report  the  state  of  her 

mind,  which  he  promised  to  do  •  •  .068 
Attending  him  afterwards,  when  he  stated  that  he  had 
no  doubt  the  facts  deposed  to  in  the  affidavits  were 
correct,  but  he  declined  making  an  affidavit,  as  he 
had  not  seen  any  thing  grossly  wrong  in  the  lunatic's 
behaviour  .h 06B 

{d)  It  appean,  that,  in  ordinaiy  cases,  (e)  See  Report  ordered  by  the  Hooae 
the  commiuioneri  are  now  allowed  three  of  Commons  to  be  printed,  6th  June, 
guineas.  1816,  p.  137. 


Coiis  in  Lunacy,  787 

£   s.  <L 
Writing  to  Mr.  D.  of  — ,  Surgeon,  requeating  bim  to 
see  [aileged  htmUic^^  but  be  declined,  and  attending  at 
bis  bouse,  but  be  was  from  borne  .  .068 

Attending  to  present  petition  •        •         •         .068 

Paid  answering 0  IG     0 

Paid  filing  affidavit  of ^  and  for  office  copy  •  .0710 

[Five  similar  items  of  other  tffidanits,^ 
Attending  several  times  at  Secretary  of  Lunatics',  to 
know  if  commission  bad  issued,  and  ascertained  tbat 
Lord  Chancellor  bad  directed  it                .         •        •     0     6     8 
Letters  and  porters  0     5     0 

Trinity  Term,  1831. 

Paid  for  commission  •        •         •        .4180 

Solicitor's  fee  tbereon         •        •         .         '•         •        .220 
Attending  commissioners  to  appoint  day  for  executing 

commission  •        .10    0 

Commissioners  baving  requested  tbat  some  medical  wit- 
ness sbould  be  examined,  attending  Dr.  B.,  in -, 

requesting  bim  to  see  tbe  lunatic,  and  afterwards  at- 
tending bim  and  taking  notes  of  his  evidence  •     0  18     4 
Drawing  and  engrossing  precept  to  sheriff             .         .     0  10     0 
Attending  commissioners  for  their  signatures        .         .    0  15     0 

Paid  tbdr  fees  8     8     0 

Solicitor's  fee  tbereon 110 

Attending  sheriff  to  fix  a  day  for  executing  tbe  com- 
mission   0    6     8 

Attending  the  witness^,  appointing  them  to  attend       •    0  18    4 
Making  brief  of  affidavits  for   commissioners,   seven 

sheets    .        ^ 184 

Drawing  the  inquisition  10     0 

Fair  copy  0     6     8 

Attending  Mr.  P.,  and  settb'ng  it        •        .        .        •068 
Engrossing  same  for  jurors  to  sign      •         •         •         .068 
Attending  the  execution  of  the  commission  at  Gray's- 
inn-co§ee-bouse,  when  Mrs.  A.  was  declared  lunatic — 

'    solicitor  and  clerk 8     8     0 

Paid  tbe  commissioners  .  .        .        .990 

eighteen  jurymen  18  18     0 

l^der-sberiff  .         .        .        .        .440 

Summoi^g  officer  •         .         '•        .220 

Tavern  expenses 6  15    6 

Engrossing  the  inquisition  on  parchment,  for  the  com-r 
missioners  to  sign  .  •  .0184 

Parchment .040 

Copy  to  keep  with  tbe  signatures  of  tbe  jury  .050 

Attending  to  file  the  inquisition  at  the  Petty  Bag  Office      0     6     8 
Paid  filing ..128 

EEE  2 
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Paid  Dr.  B.,  for  three  attendancefl  on  the  lonaticy  and 

for  attending  to  give  evidence  .         .         .  16  16     0 

Paid  coach-hire  for  lonatic  and  witneiaea  .         .200 

Instructions  for  petition  for  af^intment  of  committee  of 

person  and  estate  .  .066 

Drawing  and  engrossing  same  ,080 

Fair  copy  for  the  Chancellor  .         .        .020 

Attending  presenting,  and  for  same  •  .068 

Paid  answering  and  setting  down  petition^  as  caveat  had 

heen  entered  on  behalf  of  next  of  kin         •         .         .     0  16     0 
Drawing  brief  for  counsel,  and  copy,  one  sheet  •     0  10     0 

Fee  to  Mr.  N.,  with  brief,  and  derk  .         ,         .18     6 

Attending  him 0     6     8 

Attending  Court,  petition  heard,  and  order  made  •    0  18     4 

Court  fees  0  18     0 

Paid  for  minutes  of  order 0     8     6 

Close  copy 0    2     6 

Notice  to  settle 0     8     0 

Attending,  settling  minutes,  and  bespeaking  order  .068 

Paid  for  order  17     8 

Attending  to  file  order  with  Clerk  of  the  Custodies        .068 

Paid  filing  it  * 0  10     2 

Letters  and  parcels  0    5    0 


Mkhaelmoi  Term^  1881,  and  Hilary  Term^  1882. 

Attending  for  reference  to  Master  in  rotation,  and  paid     0    7     8 
Copy  order  for  the  Master  •         .  .026 

Drawing  state  of  facts,  and  proposal  for  committee  of 

person  and  estate,  fols.  8.        .         •         •        •         m     O    S     4 
Warrant  on  leaving  copy  and  service  .         •        .046 

Instructions  for  affidavits  in  support  •         •         .110 

Drawing  dnd  ingrossing  affidavit  of  ,  in  support, 

fols.  11.         .         .         .         .         .         .         .         .     0  14     8 

[Three  other  affidavitif  and  charges  according  to  length.'] 
Attending  the  four  deponents,  reading  over  affidavits, 

and  afterwards  with  them  to  be  sworn               .         .16     8 
Paid  oaths          .         .                  .         •         •                  .060 
Warrant  on  leaving  the  above  affidavits,  copy  and  ser- 
vice   0     4    6 

Paid  for  copy,  state  of  facts,  and  proposal  for  appoint- 
n^ent  of  committee  of  person  and  estate,  on  beludf  of 

Miss ,  fol.  7.  .         .         .         .         .086 

Attending  Mr.  — — ,  conferring  and  advising  thereon        O  18     4 

Paid  for  office  copy,  affidavits  of and  others,  in 

8up))ort  of  Miss 's  proposal,  fols.  8.  •     0     4     0 

^Charges  for  office  copies  of  eleven  other  trffidaoitSi  at 
the  rate  of  sixpence  a  folio,'] 


Costs  in  Lunacy »  789. 

£    s.  d. 

Attending  warrant  to  proceed  on  proposal  of  Miss 1 

when  ten  days'  time  was  given  us  to  answer  the  afR- 

davits 0     6     8 

Instructions  for  affidavit  of  Mrs. ,  in  reply    •         .068 

Drawing  and  engrossing  affidavit  of  Mrs. ,  fols.  4 .       0     5     0 

Attending,  reading  over,  and  afierwards  to  Master's  of- 
fice, to  swear  same  •         .  .         .068 

Paid  oath 0     16 

IThe  like  charges  in  proportion  to  the  length  for  seve^ 

ral  other  affidavits.'] 
Warrant  on  leaving  the  above  affidavits,  copy,  and  ser- 
vice              ,         ,         .         ,         .         .         .         ,046 
Perusing  and  considering  affidavits,  previously  to  at- 
tending the  Master 110 

Warrant  to  proceed  on  proposal  of  \the  petitioner]         .046' 
3\st  Jan, — Attending  warrant  this  day  on  our  proposal, 
and  also  attending  warrant  to  proceed  on  the  proposal 
of  Miss ,  when,  after  much  discussion,  we  con- 
sented to  withdraw  our  proposal  as  to  the  committee 

of  the  estate,  and  agreed  upon  two  persons, and 

,  to  be  such  committees,  and  the  consideration 

of  who  should  be  committee  of  the  person  stood  over, 
engaged  H  hour  .         .         .         •         .         .110 

Several  attendances  at  the  Master's  Chambers,  to  ascer-  - 
tain  if  he  had  decided  on  the  proposal  of  committee  of 
the  person,  when  he  said  he  would  give  his  decision  in 
a  few  days  •         •         .  .        •         .068 

Warrant  to  shew  cause  why  warrant  on  preparing  re- 
port should  not  issue,  copy  and  service 
Sth  Feb, — ^Attending  warrant,  when  Master  had  visited 

the  lunatic,  and  decided  in  favour  of  our  proposal  •068 
Paid  for  warrant  on  preparing  report,  copy  and  service  0  4  6 
Copy  for  copy  draft  of  report,  fols.  20.        .         .        .     0  10     0 

Close  copy         • 0     6     8 

Warrant  to  settle  report,  copy  and  service            .         .046 
ftSth  Feb, — Attending  warrant  to  settle  report,  and  pro- 
ceeded   .068 

Drawing  and  engrossing  affidavit  of  —^9  as  next  of  kin, 

and  paid  oath 0  10     6 

Warrant  on  leaving  0     4     6 

Another  warrant  to  settle  report,  and  service  on  Mr. 0    4     6 

Two  copies  and  services  on  Mr. •         •        •     0  10     0 

r  Three  other  similar  items,] 

Warrant  to  sign  report,  and  service  on  Messrs. .046 

Two  copies,  and  services  on  Mr. .         .         .     0  10     0 

[Three  other  similar  items^] 

Oath  of  service  of  the  above  warrants  .        .         .076 

15th  March — Attending  warrant  to  sign  report  .068 

Close  copy  report  .         •         .         .         •         .068 

Paid  for  report  transcribing  .        .     1  12     0 
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Master's  clerk ft    ft    0 

Attending  to  file  report,  and  for  office  copy  .         .068 

Paid  filing 112 

Letters  and  parcels  0     5    0 


EasUr  Term^  1882. 

Instructions  for  petition  to  confirm  report,  and  &r  al* 

lowances  for  past  and  future  maintenance  •        .068 

Drawing  petition,  fols.  12 0  12     0 

Fair  copy  for  the  Chancellor        .  •       *•         .040 

Attending  presenting,  and  for  same  •  .066 

Paid  answering 0  16     0 

Two  fair  copies  of  petition,  with  Chancellor's  order  for 

service 0  10     0 

Service  on ,  the  solicitors  for  next  of  kin  .     0  10    0 

Makingbriefof  petition  for  Counsel  •        .        .068 

Fee  to  Mr.  N.  and  derk,  with  same  .        .        .13.6 

Attending  him 0     6     8 

6th  May — Attending  Court  this  day,  petition  heard,  and 

order  made 0  15     4 

Court  fees 0  IS     0 

Paid  for  copy  minutes 0     7    6 

Close  copy 0    3     0 

Notices  to 9  to  settle 0    5     0 

Attending  settling  0    6    8 

Attending  passing  0    6     8 

Paid  for  order  17  10 

Attending  filing  duplicate  with  the  Clerk  of  the  Custo- 
dies   0     6     8 

Paid  filing 16    4 

Perusing  the  will  of  the  late  husband  of  the  lunatic,  to 

ascertain  the  amount  of  her  income  .         •        .068 

Drawing  state  of  fiicts  of  the  lunatic's  property,  for  the 

Attorney-General 0     7     6 

Drawing  and  engrossing  affidavit  thereof  •     0  10     0 

Attending  deponent  to  be  sworn,  and  paid  oath    •        .078 
Attending  to  leave  affidavit  at  Clerk  of  the. Custodies, 

and  to  bespeak  bond  0     6     6 

Paid  filing  affidavits  with  the  Clerk  of  the  Custodies  0     6    0 

Attendances  on  Mr.  -: — ^  arranging  as  to  the  sureties 
to  be  given,  and  afterwards  on  the  Clerk  of  the  Cq»- 

liodies  thereon 0     6     8 

Drawing  and  engrossing  affidavit  of  Mr* ,  as  to 

the  sufficiency  of  Mr. ,  the  surety  of  Mr.  —      0     7     6 

Attending  to  examine  into  the  character  of  Mr.  ^--  ■, 

the  surety  in  the  bond,  on  behalf  of  Mr, .     0  1?     4 

Attending  reading  over,    and  afterwards  to  Master's 

office  to  be  sworn 0     7     8 


CosiM  in  Lunacy.  (9i 

£     s.  d. 

Attending  to  61e  same  with  Clerk  of  the  Custodies         •     0     G  ;0 

Paideiing 0     4  0 

Instructions  for  grant 0  13  4 

Attending  to  bespeak  same 0     6  3 

Attending  the  committees  of  the  estate,  and  also  their 
BuretieSy  at  their  houses,  reading  over  and  attesting 
the  due  execution  of  the  bond  by  them               .        .10  0 
Attending  to  make  oath  of  the  due  execution  of  the  se- 
veral parties,  and  paid  oath  and  exhibit               .         .     0  10  8 
Attending  Clerk  of  the  Custodies,  and  filing  affidavit     .068 

Paid  filing  affidavit             0    S  % 

Paid  for  same,  and  for  bond  and  duty           •         .         .  21     7  4 

Solicitor's  fee  thereon         .         .         •         •         •        •     ^    ii  0 
Copy,  mandatory  part  of  order,  of  the  5  th  May,  1832, 

for  the  Master                0     5  0 

Drawing  state  of  facts,  and  proposal  for  maintenance, 

fols.  10 0     6  8 

Instructions  for  affidavit  in  support  .        •         .068 

Drawing  and  engrossing  affidavit  of ,  fols.  10.         •     0  13  4 

Attending  him,  reading  over,  and  afterwards  to  be  sworn, 

and  paid  oath                  0     8  2 

Warrant  on  leaving  two  copies  and  services  •         .070 

The  like  to  proce^ 0     7  0 

Letters  and  parcels             0    5  0 

Trinity  Term,  1832. 

26^  May — Attending  warrant  to  proceed,  when  same 

allowed,  unless  cause  shewn  in  ten  days             •        .068 
2nd  June — ^Attending  warrant  to  proceed,  when  propo- 
sal allowed  0     6     8 

Warrant  on  preparing  report  .         •        •         .070 

Paid  for  copy  report,  fols.  15.  .         .         .         .076 

Close  copy  0     5     0 

Warrant  to  settle  report  0     7     0 

\9th  July — ^Attending  warrant  to  settle  report       .         .068 
Paid  for  report,  and  transcribing  .         •         .     1   10     0 

Master's  clerk 110 

Instructions  for  petition  to  confirm  report,  and  to  refer 
it  back  to  the  Master  to  tax  the  costs,  charges,  and 
expenses  of  all  parties  •  •         .068 

Drawing  petition,  fols.  30. 1   10    0 

Engrossing  petition  on  paper 0  10     0 

Attending  presenting,  and  afterwards  for  same  .068 

Paid  answering  .         • 0  16     0 

Twocopies  to  servewith  Lord  Chancellor's  order  thereon     10     0 

Service  thereof 0  10     0 

Fair  copy  petition  for  counsel,  4  sheets  •    0  10     0 

Fee  to  Mr.  N.  with  same,  and  clerk  .         .         .13     6 

Attending  him  .        •         •        •         .         .        .068 
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%%th'July — Attending  Court,  petition  heard  and  order 

made             •                           .         •  ^      •         •         •  0  IS  4 

Court  fees 0  13  O 

Paid  for  minutes 0     7  6 

Close  copy                 0     5  0 

Two  notices  to  settle 0     5  0 

Attending  settling               0     6  8 

Attending  passing               0     6  8 

Paid  for  the  order               18  0 

Expedition                 0  10  6 

Attending  filing  du[^cate  with  Gerk  of  the  Custodies  0     6  8 

Paid  filing 18  0 

Drawing  this  bill  of  cosU,  and  fiiir  copy,  fols.  51.          •  1  14  0 

Warrant  on  leaving 0     7  0 

Two  warrants  to  tax                    •         .         •         .         •  0  14  0 

Attending  taxing                0  18  4 

Paid  Clerk  in  Court 0  18  4 

Paid  copy  bill  of  costs  of and  others,  fok.  41.        .10  6 

Attending  two  warrants  to  tax               .         •         •         •  0  18  4 

Paid  for  copy  bill  of  costs  of and  odiers,  next  of 

kio,  fols.  5. 0     2  6 

Attending  one  warrant  to  tax  .        •        .         .068 

Paid  lor  report  of  costs                8  19  6 

Attending  filing 0     6  8 

Paid  filing,  and  for  oflBce  copy  .        .         .050 

Letters  and  porters             0     5  0 

The  total  amount  of  the  above  bill  as  taxed  by  the 
Master  {lOth  Aug.  1832),  was  %ZU.  7s.  7d.     It 
is  perhaps  hardly  necessary  to  observe^  that,  tn 
contested  cases  the  costs  greatly  exceed  that  sum. 


Mil  of  Costs  of  the  Next  of  Kin  incurred  on  the  AppehUmeni  of 
Committees  and  Settlement  of  the  Maintenance^ 

IN  the  matter  of ,  Esc[.,  a  lunatic. 

The  bill  of  costs,  .charges,  and  expenses  of  ,  the  next  of  kin  of 
the  said  lunatic,  incurred  on  th»  application  for  appointment  of 
committees,  and  for  maintenance. 

Paid  for  copy,  state  of  facts,  and  proposal  fbr  coaomit- 
tee»>  fols.  27 .    0 

The  like  of  affidavit  in  support,  fols.  95.       .        .        . 

Attending  two  warrants  thereon  •        •         .         . 

Paid  for  copy  draft  report,  fols.  28.      • 

Close  copy         ........ 

Attending  two  warraau  to  settle  .        • 

Having  been  served  with  a  petition  to  confirm  Master's 
report,  brief  thereof  for  counsel        .         •        •         . 

Fee  to  Mr.  ■         therewith,  and  clerk,  to  consent . 


0 

18 

6 

0 

12 

6 

0 

18 

4 

0 

14 

0 

0 

9 

4 

0 

18 

4 

0 

10 

0 

1 

6 

6 

Costs  m  LwMiey.  793 

£  s.   d. 

Attending  bim 0    6    8 

Attending  Courtypetition  heard  andorder  made  as  prayed    0  13     4 
Paid  for  copy  minutes  of  the  order      •  •         .030 

Qoaecopy 0     16 

Attending  settling 0     6     3 

Attending  passing  the  order 0     6     8 

Paid  for  copy  of  the  committee's  state  of  facts  for  main* 

tenance,  fols.  52 16     0 

Paid  for  copy  of  the  joint  affidavit  of ,  in  support 

of  the  state  of  facts 0     4     6 

Attendii^  two  warrants  on  state  of  facts  for  maintenance    0  13     4 
Paid  for  copy  of  the  lunatic's  expenses  from  the  death  of 

hismother  to  April,  1830,  fols.  37 0  18     6 

Attending  two  warrants  thereon  •         .         •         .0134 

Paid  for  copy  draft  report,  fols.  49 14     6 

Close  copy 0  16     4 

Attending  two  warrants  to  settle  same  .         .         •     0  13     4 

Attending  another  warrant  to  setde      .        .        .        ,068 
Having  been  served  with  a  petition  to  confirm  the  Mas- 
ter's report  on  maintenance,  brief  thereof  for  counsel     0  16     8 

Fee  to  Mr. therewith,  and  clerk  .         •        .        .13    6 

Attending  him  therewith 0    6    8 

Attending  Court,  petition  in  the  paper  but  not  called  on     0  10     0 
Attending  Court,  petition  heard  and  order  made  .         .0134 

Paid  court  fees 0  IS     0 

Paid  for  copy  minutes  of  order 0    5     6 

Close  copy •     0     3     0 

Attending  settling 0     6     8 

Drawing  this  bill  of  costs  and  copy,  fols.  9.  .         .         .060 

Warrant  on  leaving  copy 0     5     6 

The  like  to  proceed,  copy  and  service  .         •         .        .056 

Attending  taxing 0     6     8 

Paid  clerk  in  court     . 0     6     8 

Paid  for  copy  committee's  costs  •         •        •         .         •     1   1 5     0 

Attending  warrant  to  tax 10     0 

Letters  and  porters 0     5    0 


BiU  of  CosUfor  obtaining  two  Leases  of  a  Lunatic's  Estate* 

IN  the  matter  of ^  a  lunatic. 

Bill  of  costs  of  committee  on  order  dated  8th  December,  183), 
as  to  granting  leases  of  premises  at  . 

Mkhaelmas  Vacation^  1831. 

Attending  Mr* ,  the  surveyor,  in  consequence  of 

Mr.  A.'s  and  Mr.  £.*s  applications  for  new  leases  of 

premises  in ,  and  instructing  him  to  view  the  pre* 

mises  and  to  report,  thereon 0*    6  -  8 
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Attending  the  committee  with  the  surveyor's  report,  when 

he  approved  of  the  terms  •  •  •  •  .068 
Drawing  state  of  facts  and  proposals  as  to  leases  to  A. 

and  B.f  and  copy  for  the  Sf  aster  •  .  •  .16  4 
Warrant  on  leaving  copy  and  service  .  .  •  .046 
Attending  the  surveyor,  taking  instructions  for  special 

affidavit  in  support  thereof 0     6    8 

Drawing  his  affidavit,  fols.  \St 0  12    0 

Engrossing  same 0     4     0 

Attending  surveyor,  reading  over  tlie  engrossment,  and 

to  get  him  sworn 0     6     8 

Paid  oath  (Holiday) 0     2     6 

Two  warrants  to. proceed  on  state  of  facts,  copies  and 

services  .        •        •         .        .         .         .         .096 

Warrant  on  report  being  prepared,  copy  and  service      .046 

Paid  for  copy  drafl  report,  fols.  30 0  16     0 

Close  copy  thereof 0  10    0 

Two  warrants  to  settle  copies  and  services    •         •         .090 

Attendances  thereon 0  IS     4 

Paid  for  report,  transcribing,  &c.  •        •         •     1   16     0 

Warrant  to  sign  report,  copy  and  service     •  .046 

Attendance 068 

Master's  clerk 2     2     0 

Paid  filing  report  and  office  copy  .        •        •         .19    4 

Attending  the  Clerk  of  the  Custodies  for  the  purpose    .068 
Instructions  for  special  petition  to  confirm  the  Master's 
report,  and  for  reference  to  the  Master  to  settle  draft 

leases,  &c •         .068 

Drawing  petition,  fols.  36 •        .     1  16    0 

Engrossing 0  11     8 

Copy  for  the  Lord  Chancellor     .         •         .         .        .0116 

Attending  to  present  petition 0     6    8 

Paid  answering 0  16    6 

Copy  petition  and  order  to  serve  on  next  of  kin   .         .0116 

Service  thereof . 0     2    6 

Copy  brief  for  counsel,  4  sheets  .         .        .         .     0  13    4 

Fee  to  counsel  therewith,  and  clerk      .        .        .         .246 

Attending 0     6     8 

Drawing  observations  by  way  of  instructions  to  counsel 
explaining  the  particular  circumstances  of  this  case,  ren- 
dering it  necessary  to  prevail  on  the  Court  to  hear 
this  petition  on  an  early  day  out  of  course,  and  fair 
copy,  and  attending  counsel  therewith  and  thereon  .  0  10  0 
Attending  court,  petition  heard  and  order  made     •         .     0  13     4 

Paid  court  fees .         .0130 

Paid  for  copy  of  minutes  of  order         .        .         .         .066 

Close  copy  thereof »     0     II     0 

Perusing  and  attending  settling 0     6     8 

Paid  for  order    •        • 1     7  10 


CosU  in  Lunacy. 

Attending  examining  and  paaaing  lanie 

Paid  filing  order  and  for  office  copy     •         •        •        • 

Making  copy  of  title  and  mandatory  part  of  the  order  for 

the  Master 

Making  copy  of  draft  o£A.*m  lease  for  the  Master,  fols.  57 
Warrant  on  leaving  copy  and  service  .... 
Three  warrants  to  setue  draft  lease^  copies  and  services 
Attendances  thereon  •••••«• 
Four  warrants  to  examine  the  engrossments  of  lease  and 

counterpart,  8  skins,  copies  and  services  • 
Attendances  examining  same,  heing  lease  and  counterpart 
Paid  Master's  clerk  his  fee  on  examining     •        • 
Paid  the  Master's  allowance  to  both  parties  •        •         • 
Making  copy  draft  of  B.'s  lease  for  the  Master     . 
[TAe  stx  items  preceding  the  last  were  the  same  as  to  B.*s 

lease']. 
Warrant  on  preparing  report,  approving  &c.,  copy  and 

service 

Paid  for  copy  draft  report,  fols.  12 

Close  copy  tberepf 

Warrant  to  settle  copy,  and  service      •         •        .         • 

Attendance 

Paid  for  report,  transcribing,  &c.  .         .         •        • 

Warrant  to  sign  report,  copy  and  service 

Attending 

Master's  derk,  report  and  costs 

Paid  filmg  report  and  for  office  copy  .  •  •  . 
Attending  the  Clerk  of  the  Custodies  for  the  purpose  • 
Drawing  this  bill  of  costs  and  copy  for  the  Master, 

fok.  18.  .  .  .  ;  . 
Warrant  on  leaving  copy  and  service  . 
Warrant  to  tax  copy  and  service 
Attending  taxing  clerk  and  solicitor  . 
Paid  for  copy  next  of  kin's  costs,  fols.  7 
Attending  taxing  .... 
Letters  and  messengers      .         • 

The  amount  of  the  above  biU  aUowed  by  the  Master^ 
%^th  January^  1882,  was  502.  18«.  8(/. 


IN  the  matter  of ,  a  lunatic. 

Bill  of  costs  of  the  next  of  kin  of  the  lunatic  on  order  for  granting 
leases  of  premises  at to  {two  lessees']. 

Michaelmas  Vacation^  1831. 

Paid  for  copy,  state  of  facts  and  proposals,  fols.  88.  .  0  19  0 
The  like  of  surveyor's  affidavit,  fols.  12.  .  •  .060 
Attending  two  warrants  on  the  above  state  of  facts  and 

proposals        .         .         .         .         .         •         .         .0184 
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£  $.    d. 
Paid  for  copy  draft  report,  fols.  SO.     ,        .         .         .     0  15     0 

Close  copy  thereof 0  10     0 

Attending  two  warrants  to  settle  report  .  .  .0134 
Making  brief  petition  to  conGrm  report,  &c.  4  sheets  •  0  18  4 
Fee  to  counsel  therewith  and  clerk       .         .         .         .13     6 

Attending .068 

Attending  court,  petition  heard  and  order  made    •         .     0  13     4 

Paid  for  copy  minutes 0     5     6 

Close  copy  thereof 0     S     0 

Perusing  and  attending  settling  same  .  .  .  .068 
Paid  for  copy  draft  of  y#.'«  lease,  fols.  57  .  .  .  1  18  0 
Attending  three  warrants  to  settle  the  draft  •  .  .10  0 
Attending  four  warrants,  examining  the  engrossments, 

lease  and  counterpart 16     8 

iThe  three  last  items  as  to  B.^s  lease  were  repeated  here"]. 

Paid  for  copy  draft  report,  approving  &c.  fols.  12.        .060 

Close  copy  thereof      .         •         .         •         .         .         .040 

Attending  warrant  to  settle 0    6     8 

Drawing  this  bill  of  costs  and  copy,  fols.  7.  •  .  .048 
Warrant  on  leaving  copy  and  service  .  .  .  .046 
Warrant  to  tax, copy  and  service  .         .         .         .     0     4>   6 

Attending  taxhig,  derk  and  solicitor    .  .        .0184 

Paid  for  copy  committee's  costs,  fols.  18.     •        .         .090 

Attending  taxing 0     6     8 

Letters  and  messengers 0     5     0 

The  amount  of  this  bill  as  allowed  by  the  Master  on  Mth 
January t  1882,  was  19^  Sts.  4<2. 
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PageSOf  at  bottom^  add — The  Lord  Chancellor  of  Ireland 
is  usually  intrusted  by  the  King's  Sign  Manual  with  author 
rity  to  make  orders  and  grants  of  the  custody  of  the  persons 
and  estates  of  lunatics  in  that  country  as  in  England  (o). 

P.  24f,  after  first  paragraph^  add — In  a  case  in  Ireland 
Lord  Chancellor  Manners  made  an  order  of  reference  in  ft 
lunacy  after  the  death  of  the  lunatic,  to  inquire  and  report 
who  were  the  heir-at-law  and  next  of  kin  of  the  lunatic.  The 
Master  made  his  report.  Lord  Chancellor  Hart  afterwardir, 
on  the  case  coming  before  him,  held^  that  the  Chancellor's 
authority  under  the  Sign  Manual  continues  only  during  the 
life  of  the  lunatic,  and  is  at  an  end  when  the  lunatic  dies ; 
that  the  order  of  reference  was  wrong,  and  that  he  could  make 
no  order  in  lunacy  touching  the  property  of  the  deceased  lu- 
natic after  it  had  ceased  to  be  his.  His  Lordship  mentioned 
Cottoris  lunacy^  in  which  Lord  Ekhn  made  a  similar  order, 
which,  after  having  led  to  two  trials  at  law,  was  acknowledged 
by  him  to  have  been  wrong ;  and  finally  a  bill  was  filed  (&). 
But  Lord  Chancellor  Hart  held,  that  he  had  jurisdiction, 
from  the  necessity  of  the  case,  to  call  upon  the  comniittee 
of  the  estate  to  wind  up  his  account  and  to  hold  the  assets 
in  safety ;  but  that  the  next  of  kin  had  not  primarily  any  right 
which  could  be  recognised,  but  that  they  must  work  out  their 
tide  through  the  Prerogative  Court,  in  the  regular  way  (e). 

P,  80,  note  (*),  add — The  forms  of  proceedings  in  the  ap- 
pointment of  Curators,  will  be  found  in  Bell's  Forms  of  Deeds 
in  Scotland,  Vol.  3,  pp.  357—380. 

(a)  See  2  Sch.  &  Lef.  438 ;  1  Al-  (h)  Beer  v.  Ward,  Jac.  Rep.  104. 
cock  &  Napier,  Ir.  Rep.  35.  (c)  In  re  Barry,  1  Molloy,  414. 
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P.  62 f  eU  the  end  of  first  paragraph ^  add — On  a  petition 
for  a  commission  of  lunacy  in  Ireland^  the  affidavit  of  a  me- 
dical practitioner  was  read,  setting  out,  that  the  deponent 
had  conversation  with  the  supposed  lunatic,  and  that  his 
language  was  incoherent,  and  that  he  was,  in  deponent's 
opinion,  not  of  sound  mind.  Lord  Chancellor  Hart  said, 
'*  This  will  not  do.  The  very  words  which  gave  the 
impression  of  incoherency  should  be  set  out.  This  is  the 
inference,  and  the  affidavit  should  state  the  facts.  The 
precise  facts  and  all  the  evidences  that  can  be  got  together^ 
should  be  laid  before  me.  It  is  not  a  matter  lightly  to  b^ 
granted.  The  mere  issuing  of  a  commission  may  produce 
irritation  highly  detrimental.  It  is,  therefore,  not  to  issue 
without  great  circumspection,  and  a  case  made  satisfactory 
to  the  mind  of  the  judge,  that  he  has  before  him  proof 
amounting  at  least  to  shew  the  necessity  of  furthet  inquiry. 
I  cannot  send  this  case  to  an  inquiry  without  previous* 
ly  looking  into  it  myself,  so  as  to  see  that  there  is  suf- 
ficient to  satisfy  my  own  mind  of  the  probability  of  insanity. 
Prodigality  in  the  dispersion  of  property  forms  no  ingre- 
dient, provided  it  appears  that  the  party  committing  the 
extravagance,  saw  that  he  was  doing  an  improvident  thin^ 
I  shall  desire  that  he  shall  be  visited  by  three  or  four  of 
the  most  eminent  physicians,  and  shall  see  and  c<mverse 
with  them  separately  and  hear  their  reports.  It  is  almost 
the  only  case  in  which  the  judge  is  justified  and  bound  to 
resort  to  private  means  of  obtaining  information.** 

He  said  that  he  had  known  the  worst  4:onseqaence8  to 
result  from  submitting  a  case  to  the  jury  in  the  first  instanee ; 
and,  therefore,  unless  he  had  reasonable  doubts,  he  woidd 
not  send  it  to  an  inquiry  by  a  jury. 

The  Court  looks  at  a  petition  not  presented  by  the  near- 
est relations  with  particular  jealousy,  for  it  implies  that  the 
persons  who  ought  to  protect  the  supposed  lunatic  neglect 
their  duty. 

The  expenses  attendant  on  these  previous  steps  will  be 
paid  out  of  the  fund,  should  it  ever  come  into  the  possession 
of  the  crown  by  the  party  being  found  a  lunatic  (cQ. 

(d)  Ex  parte  Perney  1  Molloy,  219. 
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P.  83,  note  (n),  a<U— This  bOl  did  not  pass. 

P.  107,  before  Uisi  paragraph^  add — An  inquest  of  of&ce 
ought  not  to  be  received  upon  the  oath  of  a  party,  but 
brought  in  with  the  commission  under  the  Great  Seal  (e). 

P.  136,  at  end  of  fourth  paragraph^  add — A  recogni- 
zance having  been  put  in  suit  in  Ireland  against  a  surety 
for  a  receiver,  who  was  in  default,  the  defendant  demurred 
on  the  petty  bag  side  of  the  Court  of  Chancery  to  the  re- 
plication on  very  technical  grounds  of  want  of  certainty  in 
the  allegations,  and  the  demurrer  was  overruled  by  the 
Lord  Chancellor  sitting  on  the  common  law  side  {f).  The 
defendant  then  applied  to  the  cursitor  for  a  writ  of  error 
to  be  brought  before  the  Exchequer  Chamber,  which  the 
officer  refused,  there  being  no  precedent  for  such  a  writ  of 
error  (^ }.  On  the  defendant's  moving  that  the  officer  should 
be  directed  to  issue  the  writ,  Lord  Chancellor  Hart  said, 
'^  The  writ  lies  from  the  Court  of  Chancery,  when  the  Chan- 
cellor sits  in  it  as  a  Court  of  law,  as  from  the  other  Courts 
to  the  Twelve  Judges.  The  king  is  not  a  party  here  except 
in  the  form  of  the  name.  The  writ  cannot  be  refused."  But 
the  Chancellor  intimated  that  it  would  be  better  to  rehear 
the  argument  on  the  demurrer  before  him,  assisted  by  one 
or  two  of  the  common  law  judges,  upon  the  party  under- 
taking not  to  bring  a  writ  of  error  afterwards ;  and  in  the 
mean  time,  as  such  writ  would  not  stop  execution,  making 
payment  or  giving  security  before  the  rehearing  was  al- 
lowed (A). 

P.  143,  note  (9),  add — This  bill  did  not  pass. 

P.  144,  at  bottom^  add — Lord  Chancellor  Hart  observed, 
''  That  the  practice  which  prevailed  in  Ireland,  of  appointing 
a  Master  of  the  Court  committee  of  the  estates  of  lunatics 
is  objectionable,  for  he  can  have  no  direct  knowledge,  and 

(e)  ilfot/f  ▼.  The  Earl  of  Warwick,  and  Lord  Keeper  North  held,  that 

1  Leo.  65.  8uch  a  writ  did  not  lie.    Rex  v.  Ovry, 

(/)  Rex  V.  Dolphin,  1  MoUoy,  1  Vem.  131.    See  4  Inst.  80,  Dyer, 

392.  315  a. 

(ff)  Mr.  Justice  BlacksUme  could  (A)  Rex  v.  Dolphin,  2  Molloy,  26. 

find  no  trace  of  such  a  writ  of  error  See  Hov.  Suppl.  to  Ves.  1  Vol.  p.  479. 
since  the  14  Eliz.  see  3  Comm.  49 ; 
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the  very  purpose  of  the  office  is  to  acquire  direct  kaow- 
ledge,  and  take  an  active  part  in  the  management,  Mid  in 
controlling  the  reoeiveri  in  warranting  the  ordering  of  pay- 
ments and  allowances,  and  generally  guarding  the  safe  exer- 
cise of  the  jurisdiction.  Whenever  any  relation  ofthefimuly 
will  undertake  it  and  give  security,  and  is  eligible,  he,  and 
not  a  Master,  ought  to  be  appointed  committee  of  the  estate. 
That  no  branch  of  the  duty  of  a  Judge  in  the  Court  of 
Chancery  is  so  peculiar  and  anxious  as  that  which  regards 
this  helpless  class  of  persons,  often  subjected  themselves 
and  their  estates  to  gross  injustice.     That  the  private  esta- 
blishments in  England,  though,  by  authority  of  an  act  of 
Parliament,  visited  by  regular  superintending  physicians, 
were  still  Uable  to  much  abuse.     And  that  he  remembered 
the  case  of  a  lady,  entitled  to  a  fortune  of  £3000  a-year, 
which  came  before  Lord  Eldon,  in  which  a  malady,  not 
very  grievous  in  itself,  had  been  irritated  by  ill  treatment  to 
complete  temporary  insanity.    That  it  was  caused  by  Ae 
treatment  was  clear;  for,  when  she  was  removed  to  a  milder 
custody  and  more  comfortable  treatment,  she  recovered  so 
far  as  to  enjoy  life,  and  afterwards  to  manage  her  fortune. 
His  Lordship  further  observed,  that  Lord  Eldon^  in  that 
case,  got  at  so  much  abominable  misconduct,  that  it  gave  him 
(Lord  Chancellor  Hart),  a  lesson  for  ever  to  attend  scru- 
pulously to  cases  of  lunatics,  and  look  with  the  utmost  jea- 
lousy at  every  point  connected  with  the  treatment  of  the 
persons,  and  the  care  of  their  estates  especially ;  because 
the    first  will  generally  be  foupd-ttP  hinge    upon   the 
second  (•)•  ''^SNt 

P.  147,  at  end  of  third  paragrafSS^dd^  A  receiver  of 
the  estate  of  a  lunatic,  proceeding  in  a  wrong  form  of  ac- 
tion, which  he  was  advised  to  abandon,  and  adopt  another 
form  of  action,  in  which  he  succeeded  for  the  lunatic,  was 
refused  the  costs,  amounting  to  £130,  of  the  former  pro* 
ceedingB,  although  the  Master  reported  that  he  had  acted 
bond  fide,  and  ought  to  be  allowed  such  costs  (^). 

(0  In  re  Huuey^  I  Molloy,  226.        (k)  In  re  Mani^fomery,  1  MoDoy,  419. 


P.  Idl »  at  end  qfjlrtt  paragraph,  aJd-^A  reference  was 
^neeted  to  tbe  Master  to  inquire  what  ought  to  be  allowed 
for  die  maint^iance  of  the  illegitimate  children  of  a  liinatici 
httt  refused  as  to  their  mother  (/)• 

P.  188,  at  end  of  second  paragraph,  add — Whenever  tbe 
patron  of  any  living  or  benefice,  to  which  the  provisions  of 
Gilbert's  Act  are  proposed  to  be  extended,  shall  happen  to 
be  a  lunatic,  his  committee  may  transact  the  several  matters 
therein  mentioned  for  such  patron,  who  will  be  bound  there- 
by in  such  manner  as  if  he  had  been  of  sound  mind  (m). 
The  committees  of  persons  of  unsound  mind  may  execute 
on  their  behalf  any  agreement  of  reference,  or  deed  of  sub- 
mission, or  approbation  of  any  award  or  map  authorized  to 
be  made,  by  a  recent  act,  for  identifying  ecclesiastical 
lands  (it). 

P.  190,  at  end  cf  third  paragraph,  add — As  a  copyholder 
does  not  derive  his  estate  out  of  the  interest  of  the  lord  of 
the  manor  only,  but  the  essence  of  a  copyhold  is  the  custom 
of  the  manori  where  a  grant  is  made  by  a  lord,  who  has  a 
lawfol  estate  or  interest,  the  lord  being  considered  as  an 
instrument  only  to  grant,  the  copyholder  is  in  by  the  custom 
of  the  manor  after  the  grant  has  been  made,  without  regard 
to  the  extent  of  such  estate  or  interest,  or  the  capacity  of 
the  person,  of  the  grantor ;  so  that  if  a  lord  be  non  compos, 
such  grants,  surrenders,  and  admittances  of  and  to  copy- 
holds held  of  the  manor,  as  are  warranted  by  the  custom  of 
it,  will  be  good,  notwithstanding  the  mental  disability  of  the 
lord  (o). 

P.  198,  ai  end  of  third  paragraph,  add — Where  a  mar- 
ried woman,  who  was  the  committee  of  the  estate  and  per- 
son of  her  lunatic  husband,  was  entitled  to  stock  standing 
in  the  name  of  a  trustee  for  her;  and  such  stock  was,  under 
an  order  made  in  the  lunacy,  transferred  into  the  name  of 
the  Accountant-General,  in  the  matter  of  the  lunacy,  and 

(l)  Ex  parte  Haycock,  in  re  3 ones,        (o)  Co.  Cop.    s.  34;   4  Rep.  23  b; 
5  Ru88.  154.  8  Rep.   63  b;  Vin.  Abf.  Copyhold 

(m)  17  Geo.  3,  c.  53,  s.  14.  (G),  pL  18;  Gilb.  Ten.  by  Walk.  255; 

(n)  See  2  &  3  Wm.  4,  c.  80,  8.  3.    1  Walk,  on  Cop.  by  Cov.  30. 
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part  of  it  was  afterwards  sold  out  and  applied  in  pajrment 
of  costs ;  and  the  lunatic  died,  leaving  bis  wife  him  suttit-^ 
ing;  it  was  held^  that  the  stock  had  been  reduced  into  the 
possession  of  the  lunatici  and  that  the  wife  was  not  entitled 
to  it  by  right  of  survivorship  (/>). 

P.  314,  note  {e),  acW— See  In  re  Barry ^  po»t^  p.  797. 

P.  241,  at  end,  add— In  a  case  where  the  Master  had  re- 
ported that  it  would  be  for  the  benefit  of  the  lunatic's  es- 
tate, that  certain  furniture  should  be  sold,  and  tiie  petition 
prayed  a  sale  of  this  furniture — It  appeared,  that  the  luna- 
tic^ when  sane,  had  made  a  will,  by  which  he  bequeathed 
this  furniture  to  a  particular  individual;  and  one  point  sub- 
mitted to  the  Court  was,  whether,  under  such  circumstances, 
the  Court  would  interfere  to  defeat  the  bequest,  by  directing 
the  property  to  be  sold.  Lord  Chancellor  LyndhurU  said» 
that  he  would  not  defeat  the  intention  which  the  lunatic  had 
manifested,  when  sane;  and,  therefore,  tiiat  no  diiectioa 
should  be  given  for  the  sale  of  tiie  fturniture  {q)* 

P.  245,  note  («),      \  ^dd— This  bill  did  not  pass. 
210,  note  (w),     J  *^ 

P.  250,  at  end  of  third  paragraph ,  insert — It  was  held» 
that  the  committee  of  a  lunatic,  who  had  received  and  paid 
over  rents  to  a  subsequent  mortgagor,  was  not  liable  in  an 
action  for  money  had  and  received  to  a  judgment  creditor, 
to  whom  the  land  had  been  delivered  by  the  sheriff  imder 
an  elegit  sued  out  upon  a  judgment  prior  to  the  mortgage^ 
of  which  judgment  there  was  no  docket,  though  the  issue 
had  been  docketed,  which  was  insufficient  within  4  &  5  Wm. 
&  Mary,  c.  20:  the  mortgagee  being  entitled  to  prefer- 
ence, and  it  being  the  first  duty  of  the  committee  to  keep 
down  the  interest  of  the  mortgages,  with  the  money  ari^g 
from  the  rents  (r). 

P.  276,  note  (m),  «cW— Swinb.  p.  2,  s.8,  pL  2;  Godolph. 
Orp.  Leg.  p.  1,  c.  8,  pi.  2. 

(p)  In  re  Jenkhu,  5  Run.  183.  (r)  Braiihwaiie  and  Aaothcr  t. 

(g)  Ex  parte  Hayeocky  m  re  Joneif    Watts,  2  Crompt  &  JerviB,  31& 
5  Russ.  154. 
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P.  301,  note  {t)y  add— The  judgment  of  Lord  Chancellor 
Lyndkursif  on  refusing  the  commission  of  review,  is  now 
reported  in  5  Russ.  164 — 172. 

P.Sll,  note  (6),  add— See  2  &  3  Will.  4,  c.92,  and  the 
next  note. 

P.  313,  at  the  end  of  first  paragraph^  insert — By  statute 
2  &  3  Will.  4,  c.  92,  s.  1,  the  act  25  Hen.  8,  c.  19  {*),  so  far 
as  relates  to  the  power  of  appeal,  and  the  appointment  of 
Delegates;  and  the  8  Eliz.  c.  5,  are  repealed  from  the  1st 
February,  1833;  and  by  the  third  section  of  the  2  &  3  Will. 
4,  c.  92^  it  is  enacted,  *'  That  from  and  aflter  the  said  first 
day  of  Februi^,  one  thousand  eight  hundred  and  thirty* 
three,  it  shall  be  lawful  to  and  for  every  person  who  might 
heretofore,  by  virtue  of  eidier  of  the  said  recited  acts,  have 
appealed  or  made  suit  to  his  Majesty  in  his  High  Court  of 
Chancery,  to  appeal  or  make  suit  to  the  King's  Mi^esty,  his 
heirs  or  successors,  in  council,  within  such  time,  in  such 
manner,  and  subject  to  such  rules,  orders,  and  regulations, 
for  the  due  and  more  convenient  proceeding,  as  shall  seem 
meet  and  necessary,  and  upon  such  security,  if  any,  as  his 
Majesty,  his  heirs  and  successors,  shall  from  time  to  time  by 
order  in  council  direct;  and  that  the  King's  Majesty,  his 
heirs  and  successors,  in  council,  shall  thereupon  have  power 
to  proceed  to  hear  and  determine  every  appeal  and  suit  so 
to  be  made  by  virtue  of  this  act,  and  to  make  all  such  judg- 
ments, orders,  and  decrees  in  the  matter  of  such  appeal  or 
suit  as  might  heretofore  have  been  made  by  his  Majesty's 
Commissioners  appointed  by  virtue  of  either  of  the  herein- 
before recited  acts,  if  this  act  had  not  be^  passed;  and  that 
«very  such  judgment,  order,  and  decree,  so  to  be  made  by 
die  King's  Majesty,  his  heirs  and  successors,  shall  have  such 

(f)  The  statute  25  Hen.  8,  c  19,  which  can,  therefore,  only  have  re- 
had  been  repeale,d  by  1  &  2  Phil.  &  pealed  the  statute  of  the  first  of  Eli- 
Mary,  c.  8,  but  was  revived  by  1  Eliz.  zabeth  by  implication.  On  repealing 
c.  1 ,  8. 10,  but  the  latter  act  is  not  re-  an  act  it  is  usual  to  refer  to  those  by 
ferred  to  in  the  2  &  3  Will.  4,  c.  92,  which  it  hai  been  continiied. 
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and  the  like  force  and  effect  in  all  respects  whatsoever  as 
the  same  respectiyely  would  have  had  if  made  and  pro^ 
nounced  by  the  aforesaid  High  Court  of  Delegates;  and  that 
every  such  judgment,  order,  and  decree  shall  be  final  and 
definitive,  and  that  no  commission  shall  hereafter  be  granted 
or  authorized  to  review  any  judgment  or  decree  to  be  made 
by  virtue  of  this  act." 

By  the  fourth  section  of  the  act  it  is  provided,  that  ap- 
peals then  pending,  or  which  may  be  pending  previous  to 
1st  February,  1833,  shall  not  be  affected; 

P.  857,  at  end  of  first  paragraph^  add — The  Grreat  Seal 
acquires  no  authority  to  displace  the  right  of  a  creditor  to 
enforce  payment  of  his  debt,  because  his  debtor  is  a  lunatic, 
except  when  the  party,  or  the  agent  himself,  attributes  that 
jurisdiction  by  intervening  in  the  matter  of  the  lunacy  (/)• 

P.  404*,  at  end  of  first  paragraph,  add — By  the  Irish  sta- 
tute, 10  Car.  1,  s.  S,  c.  6,  no  person  can  enter  on  lands  except 
vnthin  twenty  years  after  his  right  accrued;  there  is  a  saving 
of  ten  years  in  favour  of  a  non  compos,  or  his  heir,  after 
coming  of  sound  mind. 

P.  405,  note  (/),  add — The  bill  for  the  limitation  of  actions 
relating  to  real  property  did  not  pass.  The  two  other  bills 
did.     See  2  & 3  WUl.  4,  c.  71,  s.  7;  c.  100,  s.  6. 

P.  406,  at  end  qffirstparagraph,  add — By  the  fourteenth 
and  seventeenth  sections  of  the  Irish  statute  lO.Car.  1,  sess.  2, 
c.  6|  the  period  of  limitations  in  personal  actions  is  the  same  in 
Ireland  as  in  England,  and  contains  a  similar  proviso  in  favor 
of  persons  under  disabilities.  By  the  Irish  statute,  8  Geo.  I , 
c.  4,  s.  S,  in  any  action  or  suit  for  the  recovery  of  any  debt 
by  bill,  bond,  or  other  specialty,  where  no  action  or  suit  has 
been  prosecuted,  nor  interest  paid  within  twenty  years,  the 
defendant  may  plead  payment  in  bar:  there  is  a  saving  in 
favor  of  any  person  non  compos  mentis,  commencing  his  ac- 
tion within  five  years  after  the  removal  of  such  disability. 

(0  InreBaU,  2  MoUoy,  145. 
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P.  442^  note  (A),  add — This  case  is  now  reported^  see  Ex 
parte  Ridgway^  in  re  Crompion,  6  Russ.  15S. 

P.  447,  note  (o),  add— See  post,  pp.  588—621. 

P.  628,  q/?er  the  last  paragraph,  add — According  to  the 
present  practice,  the  Secretary  of  Lunatics  draws  up  the 
order,  and  makes  a  duplicate,  which  is  filed  with  the  Clerk 
of  the  Custodies,  who  always  makes  an  office  copy.  The 
order  is  filed  with  the  Clerk  of  the  Exceptions,  who,  in  obe- 
dience to  the  directions  therein  contained,  draws  up  another 
original  order,  which  contains  those  formal  directions,  which 
enable  the  Accountant-General  to  act,  and  which  order  is 
entered  on  the  records  of  the  Court  of  Chancery.  If  funds 
or  cash  in  the  lunacy,  which  are  in  the  Bank  of  England  or 
other  corporate  bodies,  are  to  be  transferred  or  paid  to  the 
Accountant-General,  each  of  those  bodies  requires  an  office 
copy  to  be  deposited  with  them,  previously  to  such  transfer 
or  payment  (r). 

The  expense  of  the  above  orders  is  much  increased  by 
the  present  practice  of  introducing  into  them  the  whole  re- 
citals contained  in  the  petitions  and  affidavits,  upon  which 
such  orders  are  grounded  {to). 

In  order  to  effect  a  purchase  of  stock,  the  order  of  Court, 
directing  that  the  cash  on  the  credit  of  any  matter  may  be 
invested,  must  be  left  at  the  Accountant-General's  office, 
together  with  a  request,  signed  by  the  solicitor,  desiring  the 
sum  in  question  to  be  laid  out  in  such  stock  as  the  order  may 
direct  (^). 

(v)  Report  on  the  Chancery  Com-        (w)  Ibid, 
mission,  1826,  p.  570.  (x)  Id.  p.  560. 


INDEX. 


ACCESS  TO  LUNATICS, 

physicians  ordered  to  have,  before  issuing  of  commission,  62. 
to  enable  supposed  lunatic  and  his  friends  to  conduct  his  defence, 
oraer  may  be  obtained  for,  98,  625. 
petition  for,  658. 
wjH  be  refused  to  party  having  no  pretence  to  demand,  397. 
not  granted  quia  timet  to  party  entitled  in  default  of  appointment, 

398. 
where  refused  by  Lord  Chancellor,  483. 
application  should  be  made  to  Lord  Chancellor  for,  400. 
petition  that,  during  execution  of  commission,  counsel  may  have, 
657. 
order  for,  658. 
may  be  ordered  by  Lord  Chancellor,  &c.,  608. 

by  Secretary  of  State,  ib. 

ACCOUNTS, 

bankrupt  committee  ordered  within  a  limited  time  to  pass,  170. 
to  be  passed  by  committees  from  time  to  time,  171. 
Masters  in  Ch^cery  to  certify  annually  state  of  committees'  and 
receivers',  ih,  756. 
the  above  rule  when  dispensed  with,  i5. 
reference  to  the  Master  to  decide  as  to  passing  together  se- 
veral years',  172. 
balances  in  committees'  hands  to  be  seen  on  passing,  ih, 
annual  rests  sometimes  directed  in  passing,  173.     See  Interest. 
notice  of  passing  must  be  given  to  heir-at-law  and  next  of  kin  of 
lunatic,  175. 

assignees  of  bankrupt,  176. 
to  be  passed  on  death  of  surety,  or  of  committee,  or  of  non  com" 
pot,  177. 

on  commission  being  superseded,  ib. 
to  be  taken  of  partnership  property  of  hmatic,  432. 
petitions  for  passing,  700-— 709.    See  Petitions. 

ACTIONS, 

(1)  Bff  LunaHce^ 

idiots  and  lunatics  may  sue,  395. 

must  be  in  their  own  names  and  carried  on  by  others,  ib, 

idiot  plaintiff  must  appear  in  person,  ib, 

reference  to  the  Master  as  to  commencing,  396. 

person  may  be  held  to  ball  on  oath  of  committee,  ib. 

judgment  may  be  entered  for  lunatic  on  affidavit  of  another,  ib, 

cannot  be  maintained  in  Scotland  in  the  name  of  committee,  ib. 
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ACTIONS  {continued). 

against  medical  man  for  takii^  party  into  custody  withoat  ex- 
amination, 400. 

for  maliciously  signing  a  certificate  of  insanity,  402. 
suing  out  commission,  ib. 

for  detaining  a  party  as  a  lunatic  without  cause,  ib.    See  Limi- 
tations. 

(2)  Agaiiut  Lunaticty 

for  damages  in  trespass,  will  lie,  407. 

defendant  not  discharged  finom  custody  on  account  of  insanity,  i6. 

nor  bail,  ib, 
enlargement  of  time  for  rendering  a  lunatic  in  discharge  of  bail,  i6. 
service  of  declaration  on  lunatic  m  cnstody,  W^, 
reference  to  the  Master  as  to  defending,  t6. 
supersedeas  of  action  against  an  idiot,  409. 
lunacy  no  defence  except  party  has  been  imposed  upon,  411. 

cannot  be  set  up  by  relations  in,  413. 
fraudulent  advantage  taken  of  mental  imbecility  good  defence 
in,  414. 

ADJUNCTS,  (Commission  ofX 
when  issued,  310. 

ADMINISTRATION, 

granted  to  another  when  executor  becomes  insane,  336. 
usually  to  his  committee,  ib, 

may  be  revoked  on  grantee  becoming  insane,  ib. 

granted  to  committee  during  the  lunacy,  337. 

to  residuary  legatee  during  lunacy  of  executor,  ib, 
to  joint  executor  on  his  sureties  justifying,  t6. 

granted  to  another  may  be  revoked  on  recovery  of  the  lunatic,  338. 

ADULTERY, 

proceedings  may  be  instituted  by  committee  against  lunatic's  wife 
for,  456. 

ADVANCEMENT, 

reference  to  Master  to  inquire  as  to  sums  for,  155.  See  Childebh. 

AFFIDAVITS, 

before  whom  to  be  sworn,  623. 
where  filed,  ib,  639,  645,  n.  (k), 

AFFIDAVITS,  (Forms  of  J, 

in  support  of  petitions  for  commissions  of  lunacy,  639. 

or  a  physician  having  examined  a  party  and  found  him  to 

be  of  unsound  nund,  ib, 
of  another  physician  as  to  the  unsoundness  of  mind,  640. 
affirmation  oi  the  keeper  of  a  lunatic  asylum  as  to  insanity, 

641. 
of  a  surgeon  as  to  mental  imbecility  arising  from  old  age,  641 . 
of  a  nephew  residing  with  his  uncle,  as  to  his  incapacity 

to  manage  his  ^airs,  642. 
of  a  physician  as  to  unsoundness  of  mind,  arising  finom  ^^^ 

fmaij  643. 
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AFFIDAVITS,  (Fomu  of),  {continued), 

of  unsoundneBS  of  mind  arising  from  old  age,  erroneous  per- 
ceptions, and  loss  of  memory,  643. 

of  a  surgeon  as  to  unsoundness  of  mind  from  loss  of  memoiy, 
644. 
of  the  value  of  the  lunatic's  property  for  settling  the  committee's 

security,  645« 
of  the  sufficiency  of  the  sureties,  ib, 
of  the  execution  of  the  bond  by  the  committee  and  his  sureties, 

646. 
Of  the  service  of  a  copy  of  a  petition  and  order,  ib, 

of  notice  of  hearing  petition,  647. 

of  notice  of  motion,  tb. 

of  petition  to  supersede,  651. 
in  support  of  petitions  to  supersede  commissions,  648, 

01  the  sanity  of  a  late  lunatic,  648. 

of  a  physician  as  to  recovery  of  lunatic,  ib.^  649* 

affirmation  of  quaker  as  to  sanity  of  pa^,  650. 

of  wife  of  her  husband's  recovery,  651. 

of  the  sanity  of  late  lunatic,  652. 
in  support  of  petitions  for  conveyance  before  inquisition,  ib,  654. 

AGREEMENT, 

entered  into  bv  lunatic  when  of  sound  mind  will  be  enforced,  428. 
may  be  completed  by  the  committee,  by  the  Lord  Chancellor's 

order,  429. 
fior  sale  of  lunatic's  estates  carried  into  effect  or  rescinded,  370. 
reference  to  the  Master  as  to,  371. 
issue  directed  to  tiysanity  of  party  at  time  of  executing,  428.  See 

Contract. 

ALLOWANCE  FOR  MAINTENANCE,    ^^ee  Committees  (4);  Maim- 

TENANCB. 

ANNUITY, 

order  to  purchase  for  lunatic  a  government  life,  198. 
committee  ordered  to  raise  money  for  payment  of  lunatic's  debts 
by  sale  of,  361. 
to  grant,  to  eldest  son  of  lunatic  on  his  life  estate,  370. 

ANSWER, 

form  of,  by  lunatic  and  his  committee,  780.     See  Guaediam  ; 
Suits  against  Lunatics. 

APPEAL, 

in  lunacy  to  the  King  in  Council,  19. 

case  now  pending  before  Privy  Council,  219. 
petition  of,  717. 
against  the  appointment  of  committees  lies  to  King  in  Council,  136. 

previous  proceedings  reversible  by  writ  of  eiror,  ib, 
from  judgment  of  King^  Bench  on  a  traverse  by  writ  of  error,  19. 
petition  of,  to  House  of  Lords  must  be  within  nve  years,  424. 

by  lunatics  within  five  years  after  coming  of  sound  mind,  ib, 

to  quarter  sessions  given  to  persons  aggrieved  by  acti  done  or 

omitted  to  be  done  by  justices  under  the  9  Geo.  4,  c.  40, 

552,  558. 

given  to  persons  aggrieved  by  acts  done  by  justices  under 

the2&3Will.  4,  C.107,  611. 
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APPRENTICE, 

becoming  non  compos  may  be  diichaiged,  487. 

ARBITRATOR, 

a  non  compot  camiot  be,  493. 

ARRAIGNMENT.    See  Criminal  Opfemcei  by  Lvmatics. 

ARREST.    Sm  Actions  aoaimst  Lunatics. 

ASYLUMS.     iSm  Insane  Persons;  Lunatic  Asylums  (County),  Lvna- 

Tic  Asylums  in  Ireland;  Madhouses  in  Scotland. 

ATTACHMENT, 

orders  in  lunacy  may  be  enforced  by,  17. 

ATTORNEY, 

idiot  cannot  traverse  by,  118. 

lunatic  mav  traverse  by,  ib. 

idiot  bound  if  pleading  by,  395. 

a  non  compos  ^diot  excepted)  may  defend  by,  396. 

power  o^  executed  by  non  composy  void,  257. 

a  non  compos  incapable  of  acting  as  solicitor  or,  493. 

recovery  by,  suffered  by  a  non  compos  may  be  avoided,  248. 

concerned  for  lunatic  and  an  adverse  party,  is  bound  to  act  for 
former,  629. 

concerned  in  a  lunacy  and  taking  affidavits  before  liinrnM>1f^  dis- 
allowed costs,  178. 

has  a  lien  on  lunatic's  estate  for  payment  of  costs,  177.  See 
Costs;  Feoffment. 

ATTORNEY  GENERAL, 

commission  may  issue  on  information  of,  93. 
joins  issue  on  a  traverse,  115. 

form  of,  666. 
security  required  of  committees  settled  by,  148. 
inventory  of  lunatic's  property  to  be  left  with,  149. 
information  for  account  of  lunatic's  property  by,  222. 

for  contriving  marriage  of  an  idiot  by,  457. 


BAIL, 


B. 

not  discharged  because  defendant  has  become  insane,  407.. 
enlargement  of  time  for  rendering  insane  debtmr  in  discharge 

of,  408. 
habeas  corpus  for  bringing  up  lunatic  in  discharge  of,  ib. 

BANKRUPT, 

committee  of  the  person  may  be  removed  on  becoming,  168. 

not  always  removed  on  that  account,  ib, 
committee  of  the  estate  mfy  be  removed  on  becoming,  ib. 

sometimes  suspended  until  he  has  obtained  certificate,  169. 

ordered  to  be  examined  on  interrogatories,  ib, 

assignees  of,  ordered  to  deposit  pq>ers  In  Master's  office,  •&. 
notice  of  passing  accounts  must  be  given  to,  176. 
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BANKRUPT  (continued), 

anodier  may  prove  a  debt  due  to  a  lunatic  from  a,  422. 
lunatic  may  he,  if  act  of  bankruptcy  was  committed  whilst  he  was 
sane,  429. 
otherwise  cannot,  i6. 
one  of  a  firm  may  be,  t6. 

BASTARDS, 

of  lunatics  bom  in  county  asylums  have  the  legal  settlement  of 
their  mother,  553.    See  Children. 

BISHOP, 

a  coadjutor  ma^  be  appointed  in  case  of  the  incapacity  of,  493. 
archbishop  entitled  to  the  custody  of  a  lunatic  dean,  w. 

BOND, 

entered  into  by  committees  to  account,  148. 

the  amount  of  penalty  of,  628. 

form  of,  633. 

affidavits  as  to,  645,  646. 

order  for  cancellation  of,  707. 

petition  for  cancellation  of,  ib, 

executed  by  lunatic  void,  257. 

of  committee,  ordered  to  be  enforced,  152,  177. 

whether  of  the  same  force  as  statute  staple,  152.  5«0  Security. 

C. 
CAPACITY, 

of  parties  levying  fines,  &c.  determined  by  judges  or  commis- 
sioners, 85, 243. 

idiots  and  lunatics  may  take  under  fines  and  recoveries,  247. 

for  making  wHls,  274,  276. 

evidence  respecting,  often  contradictoiy,  277. 

to  be  judged  of  by  party's  own  acts,  279.  See  Evidence;  In- 
sanity. 

CAVEAT, 

may  be  entered  against  issuing  of  commission,  102,  624. 
entitles  party  to  notice  of  execution  of  commission,  104,  624. 
against  appointment  of  committees,  135. 

entitles  party  to  propose,  136. 
forms  of,  654. 
entered  at  lunatic  office,  624. 

CERTIFICATE  (Afedieai), 

insane  persons  not  to  be  received  into  licensed  house  without,  600. 

form  of,  615. 
not  to  be  signed  by  physician,  &c  interested,  601. 
for  admission  of  pauper  lunatics,  ih, 

form  of,  617. 
copy  and  notice  of,  to  whom  to  be  transmitted,  602. 
insane  persons  not  to  be  received  into  unlicensed  house  with- 
out, 607. 

copy  of,  when  to  be  transmitted  to  clerk  of  Metropolitan 
Commissioners,  ib.    See  Misdemeanor. 
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CHANCELLOR  (Lord), 

usually  intrusted  by  sign  manual  with  the  commltinent  of  luna- 
tics, 15. 

whether  he  can  grant  the  surplus  profits  of  idiot's  estates^  16. 

cannot  grant  lunatic's  estate  otherwise  than  during  pleasure,  ib. 

may  allow  the  whole  of  lunatic's  income  for  nuiintenance,  f&. 

the  proper  authority  to  control  committees,  18. 

refers  inquiries  respecting  lunatics  to  the  Masters  in  Chancery,  a^. 

must  examine  case  before  granting  a  commission,  60,  798. 

may  interpose  temporarily  imtil  the  party's  estate  is  ascertained 
by  jury,  61. 

not  bound  to  issue  commission  whenever  lunacy  is  estabfish- 
edy  i6.,  91. 

necessity  of  such  a  proceeding  to  be  considered  by,  ib. 

orders  copies  of  affidavits  filed  to  be  delivered  to  two  phynciaDS 
before  issuing  a  commission,  62. 

may  direct  the  sheriff  to  return  a  special  iury,  83. 

may  appoint  a  person  to  convey  for  lunatic  trustee  before  Inquisi- 
tion, 85,  382. 

will  order  lunatic  to  be  produced  at  execution  of  a  commiaaioii,  99. 

will  prevent  a  non  compos  being  carried  out  of  jurisdiction  of  the 
Court,  100. 

will  order  non  compos  to  be  brought  back,  663,  n.  (a). 

may  appoint  commissioners  within  Middlesex,  London,  and  se- 
ven miles  of  the  latter  for  licensing,  &c.  houses  for  in- 
sane persons,  590. 

in  case  of  their  death  or  refiisal,  may  appoint  others,  591. 

may  appoint  clerk  to  the  Metropolitan  dbmmissionen,  ib. 

may  revoke  licences,  599. 

report  of  licensed  houses  to  be  made  to,  606. 

may  order  visitation  of  patients  in  the  care  of  relatives,  608. 

may  order  any  Metropolitan  Commissioner  or  other  person  to 
visit  lunatic  asylums  and  public  hospitals,  ib.  See  Jueis- 

DICTION. 

CHANCERY  (Court  of), 

has  superintendence  of  conduct  of  committees,  17. 

will  relieve  against  conveyances  obtained  from  lunatics,  251. 

from  persons  of  weak  minds,  267. 
will  appoint  a  receiver  pending  a  suit  as  to  probate,  313.     See 
Deeds;  Equity  (Court  of);  Wills. 

CHILDREN, 

allowance  will  be  ordered  to  be  paid  for  the  maintenance  of  lu- 
natics', 154. 
for  advancement,  or  payment  of  the  debts  of  lunatics',  i(.,  155. 
surplus  of  lunatic's  income  ordered  to  be  divided  amongst  his,  160. 
order  for  education  of  lunatic's  natural,  i6. 
reference  for  maintenance  of  lunatic's  illegitimate,  801. 

CLERGYMEN, 

do  not  vacate  their  livings  by  becoming  lunatics,  492. 
bishop  will  appoint  a  curate  during  incmacity  of,  id. 
sequestration   of  profits  of  their  benefices  will  be  granted   to 

churchwardens,  ib» 
formerly  the  bishop  appointed  a  person  having  ecclesiastical 

venue  to  receive  tithes  and  officiate  for  lunatic,  f6. 
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CLERGYMEN  (continued). 

declaration  of  the  Court  of  Wards  aa  to  their  jurisdiction  respect- 
ing lunatic,  t6. 
livings  of  lunatic,  liable  to  sequestration  by  creditors,  ib.,  357. 

CLERK  OF  THE  CUSTODIES, 

makes  out  commissions  of  lunacy,  26. 
his  hours  of  attendance,  ib.,  785,  n. 
office  of,  to  he  aboUshed,  624,  n.  (/). 
fees  of,  784. 

COLONIES  (Englith), 

jurisdiction  as  to  lunatics  in,  27. 

COMMISSION  OP  LUNACY, 

(1)  Nature  of. 

writs  superseded  by  commissions,  81. 

made  by  letters  patent  under  the  Great  Seal,  82. 

directed  to  five  commissioners,  ib. 

to  be  executed  by  three,  ib, 

issues  from  common  law  side  of  Chancery,  83. 

bill  in  Parliament  [not passed]  for  enabling  one  commissioner  to 

act,  ib.  TL  (r). 
reason  of  direction  in,  to  inquire  who  is  next  heir,  84. 
the  object  of,  86. 

first  confined  to  idiocy  and  lunacy,  ib, 
afterwards  extended  to  persons  of  unsound  mind,  ib. 

(2)  Under  what  circumstances  it  may  be  issued. 

where  parties  are  incapable  from  imbecility  of  mind  of  managing 

their  afiairs,  87. 
where  mind  is  worn  out  by  old  age,  &c.,  88. 
where  speech  is  lost  by  an  apoplectic  fit^  89. 
violence  of  passion,  vice,  and  extravagances  will  not  justify,  ib, 
may  be  issued  against  an  infant,  90. 
may  issue  against  a  person  found  a  lunatic  in  Jamaica  who  comes 

to  England,  91. 
may  issue  against  a  person  abroad  having  property  in  England, 

91,  99. 
Lord  Chancellor  has  discretion  in  granting  or  refusing,  61,  91. 
may  be  directed  against  persons  intniding  into  places  of  king's 

residence,  92. 

(3)  Upon  whose  application  it  may  be  Erected  to  issue. 

upon  information  by  the  Attorney-General,  92. 

of  the  Solicitor  of  the  Treasury,  93. 
usiuilly  upon  petitions  of  private  individuals  nearly  related  to 

supposed  hinatic,  ib. 
on  the  application  of  the  tenant  of  lunatic,  93. 

of  strangers,  94. 
nearest  relations  preferred  to  strangers  in  carriage  of,  ib. 

(4)  Cf  the  execution  of, 

commissioners  issue  a  precept  to  sheriff,  95. 

form  of,  631. 
to  be  executed  near  the  place  of  abode  of  the  supposed  lunatic,  95. 

exceptions  to  that  rule,  96. 
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COMMISSION  OF  LUNACY  (cantmned). 

proceedings  of,  how  opened,  625. 

commencement  of  lunacy  to  be  aflcertained,  97. 

wife  of  supposed  lunatic  allowed  to  attend  by  couns^,  99. 

lunatic  to  be  produced  and  examined,  ib, 
warrant  for,  632. 

right  of  lunatic  to  be  present,  100,  625. 

notice  of,  not  always  given,  101. 

party  entitled  to  notice  on  application,  or  after  having  entered  a 
caveat,  t^.,  102. 

notice  in  all  cases  ought  to  be  required,  101,  n.  (/). 

instances  of  orders  requiring  notice  to  be  given  to  the  party, 
102,  103. 

on  loss  of,  a  duplicate  ordered  to  be  made,  107.    See  Inquisi- 
tion; Traverse. 

COMMISSIONERS  OF  LUNATICS, 

Ave  in  Londoit,  26. 

how  appointed,  ib. 
sign  a  precept  to  sheriff  to  summon  a  juiy,  t6.,  95. 

form  of,  631. 
three  take  the  inquisition,  26, 624. 
entitled  to  no  salary  besides  fees,  27* 
fees  of,  626y  786. 

commission  will  be  superseded  in  case  of  death  or  ineapaeity  of,  83. 
may  examine  lunatic  and  order  his  production,  98. 
'  may  summon  witnesses,  103. 

form  of  subpoena,  631. 
must  hear  evidence  under  a  penfdty,  103. 

receive  the  verdict  of  the  jury,  106. 
deliver  counter-pand  to  m  jury,  f6. 
execute  commission  within  a  month,  ib. 

COMMISSIONERS  {Metropolitan), 

to  be  appointed  by  Lord  Chancellor,  &e.  annually,  within  London 
and  Middlesex,  and  seven  miles  of  the  latter,  590.    See 
Chancellor  (Lord). 
four  or  five  to  be  physicians,  ib* 
jurisdiction  o^  ib, 
licences  to  be  granted  by,  ib. 
allowance  to,  being  physicians,  591. 
others  to  be  appointed  in  case  of  death  or  refusal  of,  ib. 
oath  to  be  taken  by,  ib, 
form  of,  ib, 

by  whom  to  be  administered,  ib, 
to  meet  on  first  Wednesday  in  November,  Felmiaiy,  May,  and 

July  to  grant  licences,  592. 
five  may  assemble  at  any  time  for  general  purposes  after  notice,  ib. 
not  to  keep  licensed  house,  594. 

nor  attend  patients  in  Heensed  house  except  by  order,  &c.  ib. 
communication  thereof  to  be  made  to  Lord  Chancellor,  &c.  ib. 

appointment  of,  to  be  void,  ib.  k 

may  alter  the  periodical  visits  of  medical  attendants,  603. 

form  of  permission,  619. 
houses  within  their  jurisdiction  to  be  inspected  four  iimes  a  year, 

ib. 
to  inquire  if  divine  service  is  performed,  and  what  amusement, 
&c.  provided  for  patients,  604. 
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COMMISSIONERS  {Metropolitan)^  (continued), 

to  make  minutefl  of  condition  of  houses,  f6. 

may  set  at  liberty  persons  improperly  confined,  (M)5« 
except  persons  found  lunatic  by  inquisition,  ib. 

may  visit  bcensed  bouses  at  night  upon  information  of  mal- 
practice^ 606. 

may  order  their  clerk  to  give  information  in  case  of  inquiry  whe- 
ther any  particular  patient  is  in  confinement,  ib, 

to  make  annual  report  of  state  of  houses  to  Lord  CbanceUor,  ib, 

may  summon  witnesses,  609. 

may  order  actions,  &c  to  be  commenced  under  act,  612. 

list  of  houses  licensed  by,  620. 

CUrk  of, 

or  treasurer,  to  be  appointed  by  Lord  Chancellor,  &c.,  591 . 
oath  to  be  taken  by,  592. 

form  of,  ib, 
notice  of  meetings  to  be  ^ven  by,  ib. 

appointment  of  visitors  by  justices  to  be  communicated  to,  593. 
*  notice  of  application  for,  and  plan  of  licensed  house  to  be  given 
to,  595. 

of  alterations  or  additions  to  house  to  be  given  to,  596. 
to  make  out  licences,  A, 

to  keep  an  account  of  monies  received  for  licences,  597. 
notice  to  be  given  tb,  of  admission  of  patients  into  licensed 

houses,  601. 
to  enter  names  on  register,  602. 
notice  of  death  or  removal  of  patient  to  be  given  to,  t6. 
statement  of  causes  of  death  of  pauper  patients  to  be  sent  to,  ib, 
not  to  inspect  houses,  604. 
to  enter  in  book  minutes  of  visits  of,  i6. 
may  give  information  as  to 'particular  patient  by  order  of,  606. 
to  preserve  minutes  of  visitors  appointed  by  the  justices,  ib. 
appointed  under  repealed  act  to  aeliver  up  register  of  patients,  609. 
may  enforce  act  2  &  3  Will.  4,  c.  107,  and  recover  penalties,  613. 
to  file  reports  from  public  hospitals,  ib. 

COMMISSIONERS  {Ecclesiastical), 

their  recommendation  to  transfer  jurisdiction  of  Delegates  to  the 
Privy  Council,  311,  n. 
to  adopt  same  solemnities  for  wiUs  disposing  of  all  proper- 
ty, 308,  n.  (w). 
trial  in  same  Court,  t^. 
by  jury  on  vivd  voce  evidence,  t6. 

COMMITTEES, 

(1)  Appointment  of, 

how  and  when  made,  130. 

discretion  as  to,  in  the  person  intrusted  by  the  sign  manual,  ib, 

rule  as  to  the  exclusion  of  the  heir-at-law  of  lunatic,  131. 

of  the  next  of  kin,  ib, 

not  now  adhered  to,  132. 
course  to  be  pursued  in,  ib,,  627. 
petitions  for,  667. 
orders  for,  668,  672. 

without  reference  to  the  Master  where  property  is  small,  133, 627. 
on  the  death  of  one,  134. 
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COMMITTEES  (cmtkmed). 

of  estates  in  Engknd  ou  traiMcript  of  inquiHtibsn  ten  Ireland,  t&. 

suspended  during  sanity  of  party,  135. 

who  ma^  make  proposals  for,  ii.,  673,  o.  (^)* 

petition  for  leave,  673. 
caveat  may  be  entered  against,  135. 
separate  report  may  be  made  as  to,  136« 
on  death  of  one,  ib, 

(2)  Of  the  Person^ 

usually  selected  ftom  next  of  kin,  137. 
relations  not  excluded  without  strong  raasons,  138. 
where  strangers  will  be  preferred  to  relations,  ift.,  673,  n. 
corrupt  amement  incapacitates,  139. 
rector  and  inhabitants  of  parish  appointed,  ih, 
in  case  of  single  female,  one  of  her  own  sex  prefemd,  ib. 
husband  appointed  of  wife,  and  vic€  versd,  140. 
person  joined  with  wife  where  het  conduct  was  n^tidicioas,  tfr. 
prejudice  of  lunatic  conndered  in  the  aj^Kiinlment  of,  141. 
parties  residing  near  the  lunatic  sometimes  appointed,  ib. 
duty  of  committee  of  the  person,  142. 

misconduct  of,  may  be  represented  to  Lord  Chancellor  hy  pe- 
tition, 143. 
inquiry  directed  as  to  api^ication  of  money  by,  ib, 

(3)  Cf  the  Estate, 

the  heir-at-law  most  fkvoured,  144. 
relations  preferred  to  stranger,  ib. 
stranger  may  be  appointed,  ib. 
Master  in  Chancery  not  to  be,  B. 

nor  solicitor  or  commission,  145. 
extent  not  issued  against  bankrupt,  151. 

(4)  Allowance  for  trouble  to, 

not  made  except  under  particular  circumstances,  162, 
addition  made  to  maintenance  on  account  of  trouble,  163. 
salary  sometimes  allowed  for  trouble,  163. 
appomted  receiver  with  salary,  164. 

where  the  estate  lay  dispersed,  t6. 
discontinued  where  committee  went  to  reside  out  of  jurisdiction 
of  the  Court,  165. 

(5)  Removal  of, 

on  account  of  embarrassed  circumstance^  167. 
for  n^lecting  to  pass  accounts,  ib. 
for  refusing  to  ]put  in  an  answer  in  a  cause,  ib* 
for  a  contempt  m  publishing  a  pamphlet,  ib, 
bankruptcy,  a  ^ound  for,  163.    See  BAiixauPT. 
on  going  to  reside  out  of  jurisdiction  of  Court,  170. 
may  apply  to  Lord  Chancellor  to  be  discharged,  ib. 
must  pass  accounts  annually,  171.    See  Accounts. 

(6)  Powers  and  Duties  of 

cannot  contract  on  behalf  of  lunatic,  179. 
have  management  of  estate,  ib, 

cannot  bind  lunatic's  estate  without  the  order  of  Lord  Chan- 
cellor, ib. 
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COMMITTEES  (eontmued), 

ahmild  obtein  his  direcfBon  as  to  bcingiiig  or  defending  aetioiiB 

and  suits,  ib, 
considered  as  a  mere  baili^  180 
cannot  abate  rents  of  tenants  of  lunatic's  estate  without  an 

order,  ib. 
maj  cut  timber  by  direction  of  Lord  Chancellor,  181. 
theur  duty  to  cut  timber  according  to  usual  management  of  woods, 

182. 
may  work  mines,  1 83. 
have  been  ordered  to  complete  purchase  on  behalf  of  lunatic,  ib. 

to  effect  an  exchanee,  184. 
powers  €i,  under  general  inclosure  act,  186. 
may  contract  for  redemption  of  land-tax  charged  on  lunatic's  es- 
tates, 187. 
mi^  enter  into  an  agreement  on  behalf  of  lunatic  for  augmenting 

livings  under  Queen  Anne's  bounty,  188. 
may  act  for  lunatic  patron  under  Gilbert's  act,  801. 
cannot  execute  powers  given  to  the  lunatic  except  powers  of  leas* 

ing,  189. 
nor  consent  to  exerdse  of  such  power,  unless  authorized  by 

it,  190. 
cannot  grant  copyholds  held  of  lunatic's  manor,  190. 
may  be  admitted  tenant  to  copyhold  on  behalf  of  lunatic,  191. 
cannot  present  to  vacant  bendSce  of  lunatic,  192. 

nor  act  as  a  visitor  of  charitable  instttolion,  ib. 
may  be  ordered  to  transfer  stock  belonging  to  lunattes,  ib. 

to  invest  money  in  the  purchase  of  Three  per  cent.  Consols, 

197. 
lo  purchase  government  life  annuity,  198. 
not  in  general  fulowed  to  invest  lunatic's  property  on  mortr 

gage,  199. 
mortgage  ordered  for  the  accommodation  of  lunatic's  fisimi- 
ly,  200. 

of  a  stranger,  in  recent  case,  698. 
not  allowed  sums  expended  without  an  order  of  Court,  201. 
will  be  ordered  to  reftind  money  expended  in  unnecessary  pur- 
chase of  timber,  202. 
ordered  to  effect  a  compromise  of  lunatic's  rights,  203. 
liable  to  accoimt  and  to  deliver  possession  of  estates  after  death 

of  lunatic,  24. 
cannot  interfere  with  title  to  possession  of  lunatic's  estates  after 

his  death,  208. 
their  liability  to  account  for  maintenance  money  after  lunatic's 

death,  214. 
cannot  alter  nature  of  property,  227.     See  Conversion. 
not  allowed  to  take  lease  of  lunatic's  estate,  346. 

nor  to  purchase,  371. 
may  be  reimbursed  fines  for  admission  of  lunatics,  192,  506. 

CONSENT, 

necessary  to  all  contracts,  242,  446. 

the  nature  of,  242. 

persons  destitute  of  reason  incapable  of,  ib. 

CONSTRUCTION.    See  Wonos. 

OGO 
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CONTEMPT, 

disobeying  Lord  Chancellor's  order  for  production  of  lunatic,  625. 
keeping  a  commission  of  lunacy  unexecuted,  107. 
refusing,  after  submission,  to  be  bound  by  traverse,  120. 
publishm^  a  pamphlet,  defaming^  proceecungs  in  a  lunacy,  167. 
parties  in,  allowed  further  time  on  payment  of  coats,  174. 
lunatic  prisoner  may  be  discharged  from  confinement  for,  427. 

CONTRACTS, 

consent  the  basis  of,  446. 

idiots  and  lunaticscannot  enter  into,  242. 

except  for  necessaries,  410. 
avoided  by  imposition  and  fraud,  412. 
by  acts  of  record,  bind  lunatics,  243,  250. 
valid  if  made  during  lucid  intervals,  260. 
not  always  set  aside  in  equity  where  overreached  by  an  inipiisi- 

tion  in  lunacy,  418. 
partnership  may  be  dinolved  on  account  of  insanity,  430. 
entered  into  by  lunatic  before  he  became  insane  will  be  enforc- 
ed, 428. 
valid  though  made  by  person  of  weak  understanding,  267. 

unless  there  be  fraud  in  the  transaction,  268 — ^270. 

CONTRIBUTION, 

allowed  at  law,  240. 

founded  on  equity  and  not  on  contract,  ib, 
whether  applicable  to  the  case  of  sale  of  part  of  lunatic's  estate 
in  favour  of  a  disappointed  devisee,  qwere,  241. 
CONVERSION, 

rule  not  to  change  nature  of,  nor  right  of  succession  to,  lunatic's 

property,  226. 
lands  purchased  with  savings  considered  as  personal  estate,  227. 
fraudulent  by  committees,  228. 
land  directed  to  be  converted  into  money  considered  as  such,  and 

vice  vertdy  237. 
no  e<^uity  between  legatees  as  to  property  converted,  238. 
principle  of*not  altering  property  adopted  by  legislature,  ib, 

COPYHOLDS, 

not  within  the  statute  de  prterog.  rey.,  13. 
Custody  of  lands  of  lunatic  copyholder  belongs  by  custom  to 
Lord  of  the  Manor,  15. 
of  deaf  and  dumb  copyholder  said  to  belong  to  the  king,  14. 
lunatics,  by  their  committees,  may  be  admitted  to,  14,  504. 

in  denult  of  their  appearance  the  lord  may  appoint  an  at- 
torney, ib, 
fines,  in  what  manner  demandable,  505. 

if  not  paid  the  lord  may  be  satisfied  by  receiving  prc^its 
o£,  ib. 
but  to  account  yearly,  ib. 

and  deliver  up  possession  on  satisfiu:tion  of  the  fines, 
t5. 
no  forfeiture  to  be  incurred  by  lunatic's  not  appearing,  or  idiia- 

ing  to  pay  fines,  506. 
fines  imposed  not  warranted  by  custom  may  be  controverted,  507. 
may  be  sold,  mortgaged,  and  leased  by  order  of  tiie  Lord 
Chancellor,  &rc.,  14,  5a3— 512. 
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COPYHOLDS  (conOnued). 
I  vested  in  lunatic  trutteet  and  mortgagee!  may  be  transferred, 

I  may  be  granted  by  lunatic  lord,  or  hia  steward,  801. 

[  COSTS, 

t  of  opposing  a  commission  of  lunacy  paid  out  of  lunatic's  estate, 

103. 
will  not  be  allowed  where  opposition  is  vexatious,  105. 
to  be  taxed  by  officers  of  the  Court  of  Chancery,  ib. 
ordered  to  be  paid  by  solicitor  for  not  returning  an  inquisition, 

106. 
not  allowed  out  of  lunatic's  estate  where  commission  was  super- 
seded, 125. 
nor  where  no  committee  had  been  appointed,  126. 
"  allowed  to  next  of  kin  in  attending  before  the  Master,  175. 

diioUowed  where  decree  did  not  direct  attendance,  t6. 
I  to  committee  neglecting  to  pass  his  accounts,  176. 

^  solicitor  employed  bv  committee  cannot  maintain  an  action 

against  the  lunatic  for,  177. 
allowed  out  of  fund,  t6. 

disallowed  where  solicitor  had  taken. affidavits,  178. 
change  in  state  of  party's  mind  will  not  authorize  payment  of 

costs  of  former  commission,  ib.  i 

estates  of  lunatics  may  be  sold  for  payment  o(  t&. 
directed  to  be  taxed  in  all  orders  for  payment,  t5. 

even  after  lapse  of  considerable  time,  tb, 
of  committee  in  obtaining  transfer  of  stock  allowed,  194. 
heit^at-law  entitled  to  coete  of  crosa-examlning  witnesses  in  suit 
;  to  establish  a  will,  288. 

also  of  an  issue  to  try  will,  ib, 
in  the  Ecclesiastical  Court  are  in  the  discretion  of  the  judge,  333. 
party  obtaining  a  will  by  fraud  must  pay,  ib. 
party  alleging  fraud  against  a  will  and  failing  in  proof  must 

nay,  334. 
disallowed  to  creditor,  where,  358. 

extra,  occasioned  by  Master's  mistake,  allowed  to  creditor,  359. 
of  lunatic  trustee  to  be  paid  by  cestui  que  trust,  389. 
unless  occasioned  by  misconduct  of  trustee,  390. 
for  enabling  committee  to  reconvey  to  mortgagor  paid  out  of  lu- 
natic's estate,  ib. 
except  where  he  is  a  bare  trustee,  391. 
may  be  ordered  to  be  paid  imder  new  trustee  act,  393. 
of  renewal  of  leases  of^lunatics  to  be  charged  on  the  estate,  507. 

CREDITORS.    49ef  Debts. 

CRIMINAL  OFFENCES, 

(1)  By  LwuUies, 

intention  the  essence  of  crime,  458. 
madmen  have  no  will  and  are  incapable  of,  ib. 
Lunatics  not  answerable  for  crimes  committed  during  temporary 
fits  of  insanity,  ib. 
liable  to  punishment  for  acts  in  lucid  intervals,  ib. 
persons  partially  insane  when  liable  to  punishment,  ib. 
what  state  of  mind  will  excuse  in  criminal  cases,  459. 

oa.G  2 
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CRIMINAL  OFFENCES  (continued). 

jury  to  determine  as  to  the  capacity  of  prigoner,  461. 

persons   capable  of  distingQiehing  -right  from  wrong  liable  to 

punishment,  462. 
proof  that  act  was  the  ofispringof  the  disease,  when  required,  464. 
acquittal  of  prisoner  for  arson  on  the  ground  of  monomania,  465. 
a  nan  compos  ought  not  to  be  arraigned,  467. 

nor  sentence  to  be  passed  upon,  ib, 
Stat,  of  Hen.  8,  as  to  execution  of  non  eompoi  for  treason,  468. 
that  statute  repealed,  t6. 
jury  impanelled  to  try  whether  prisoner  is  a  hmatic  at  the  time  of 

trial,  ib. 
prisoner  feigning  madness  dealt  with  as  one  standing  mute,  469. 
prisoner  acquitted  on  the  ground  of  insanity  may  be  detained  in 

custody,  470. 
the  Stat.  39  &  40  Geo.  3,  c.  94,  s.  2,  extends  to  misdemeanors,  471. 
lunatics  on  the  point  of  committing  crimes  may  be  apprehended,  a6. 
warrant  of  commitment  in  such  case,  what  sufficient,  472. 
prisoner  under  sentence  becoming  insane  may  be  removed  to  lu- 
natic asylum,  ib.  555. 
on  recovery  may  be  removed  back  to  prison  or  discharged, 
472,, 555.     «Setf  Felo  DE  SE.  ^ 

(2)  Against  Lunatics^ 

lunatics  protected  against,  from  others,  473. 

criminal  information  for  assaulting  a  lunatic,  474. 

signing  certificate  of  insanity  without  having  visited  the  paHebt, 
a  misdemeanor,  479. 
on  an  indictment  for,  not  necessaiy  to  shew  an  intentioci 
to  deceive,  i6. 

taking  a  lunatic  into  unlicensed  house  without  medical  certificate, 
480,  607. 

Indictments  preferred  by  the  Metropolitan  Commissionen  for,  481. 

indictments  must  be  preferred  by  order  of  the  Metropolitan  Com- 
missioners or  Justices,  485, 612.    See  Misdeme^noks. 

CUSTODY  OF  LUNATICS, 

traverse  of  inquisition  suspends  grant  of,  124. 

may  now  be  granted  pending  a  traverse,  128. 

orders  ad  interim  as  to,  ib.,  129. 

devise  does  not  control  power  to  grant,  136. 

of  unmarried  female  granted  to  female  in  preferenoe  to  male,  139. 

of  husband  will  be  granted  to  wife,  and  vice  versd,  140. 

may  be  granted  to  feme  covert,  142. 

order  as  to,  until  appointment  of  committees,  170. 


D. 

DEAF,  DUMB,  AND  BLIND, 
considered  idiots,  3. 

DEAF  AND  DUMB, 

not  considered  idiots,  ib. 

property  of,  ordered  to  be  delivered  to,  4. 
modem  mode  of  instructing,  ib.  n.  (o). 


DEAF  AND  DUMB  {continued). 

may  l«vy  fines  and  suffer  recoveries,  251. 

set  aside  when  obtained  without  proper  advice,  252. 
may  contract  marriage  by  signs,  447. 
may  give  evidence  by  signs,  494. 
duM  man  ordered  to  answer  bill  and  interrogatories  in  person,  426. 

too  senseless  to  instruct  counsel  not  aUowed  to  answer  per- 
sonally, ib, 

DEATH  OF  NON  COMPOS, 

property  to  be  restored  to  representatives  on,  II,  12. 

mquisition  cannot  be  taken  after,  22. 

orders  previously  made  do  not  abate  by,  ib, 

orders  may  be  made  after,  upon  petitions  preferred  in  his  life- 
time, ib, 
for  payment  of  creditcnv  of  non  camposy  23. 

reference  as  to  sale  or  mortgage  cannot  be  prosecuted  after,  ib, 

committee  not  allowed  to  interfere  with  title  to  possession  of  es- 
tates after,  208. 

fund  in  Court  ordered  to  be  transferred  on,  212,  213. 

distribution  of  property  compelled  by  bill  and  not  upon  petition, 
213. 

whether  committees  are  liable  to  account  for  money  allowed  for 
maintenance  after,  214,  220. 

jurisdiction  in  lunacy  ceases  on,  797. 


DEBTS, 


the  Chancellor  had  formerly  no  power  to  sell  or  charge  lunatics' 
estates  for  pajrment  of  uieir  debts,  355, 

not  even  those  charged  upon  an  estate  by  will,  Ur. 
decree  for  sale  of  estate  where  devisee  had  become  insane,  356. 
wiU  not  be  ordered  to  be  paid  unless  sufficient  maintenance  left,  ib, 
orders  for  payment  of,  made  for  the  accommodatioD  of  lunatic,  ib, 
annual  sum  set  apart  for  maintenance  and  surplus  income  in  pay- 
ment of,  357. 
references  to  the  Master  as  to,  ib, 

to  inquire  if  there  were  any,  ib. 

if  there  were  any  disposable  funds  for  payment  of,  358. 
creditors  not  bound  to  come  in  before  Master,  358. 

only  those  coming  in  will  be  paid,  ib, 
creditors  may  except  to,  or  petition  against.  Master's  report,  ib. 
sulns  paid  by  annuitant  for  msuring  lunatic  s  life  disallowed,  ib. 
Master  sometimes  ordered  to  review  his  report  where  he  has  dis- 
allowed, ib. 
AccountantrGeneral  directed  to  pay  creditors,  ib. 
after  death  of  non  compos  order  may  be  made  for  payment  of,  359. 

but  not  upon  petition  preferred  in  his  lifetime,  ib, 
creditors  may  file  bill  for  payment  of,  against  personal  represen- 
tatives of  non  compos,  ib, 
power  given  to  the  Lord  Chancellor  by  43  Geo.  3,  c  75,  to  sell  or 
mortgage  lunatic's  estate  for  payment  of,  359. 

to  be  exercised  for  benefit  of  the  lunatic,  360. 

real  estate  when  sold,  ib. 
copyholds  not  within  the  above  act,  ib, 

extended  to  copyholds,  ib, 
the  powers  of  the  above  act  extended  by  stat.  9  Geo.  4,  c.  78,  361. 
annuity  charged  on  lunatic's  estates  for  payment  of,  ib. 
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DEBTS  (continued). 

Lord  Chancellor,  by  stat.  1 1  Geo.  4  &  1  Will.  4,  c.  65,  may  ofder 
the  estates  of  lunatics  to  be  soM  or  mortgaged  for  pay- 
ment of,  362,  512. 

surplus  money  raised  to  be  of  same  nature  as  the  estate,  363,  513. 

but  lunatics'  estates  are  not  to  be  subject  to  debts  otherwise  dan 
as  they  are  now  liable,  364»  513. 

what  reasons  will  justify  the  sale  or  mortgage  of  estate*,  364. 

cours€  to  be  pursued  for  obtaininff  a  mortgage,  365. 

a  sale,  366. 

on  confirmation  of  Master *s  report,  order  for  sale  made,  ib. 

sale  will  be  ordered  to  be  made  by  auction  with  approbation  of 
Master,  366. 
on  confirmation  of  report  purchaser  will  be  ordered  to  pay 
purchase  money,  367. 

sale  ordeml  for  payment  of,  ib. 

family  airangement  for  payment  of,  368. 

DEEDS, 

executed  by  non  compos  void,  257. 

by  person  not  an  idiot,  but  of  deficient  undentandin^  void, 
ib. 

may  be  avoided  on  plea  of  non  estfaeium^  where,  259. 

of  person  of  weak  mind,  when  not  acted  on  without  trial  at  law, 
260. 

valid  if  executed  during  lucid  intervals,  ib. 

may  be  valid  notwithstanding  party  confined  is  in  lunatic  aay« 
lum,  ib. 

issues  directed  to  try  validity  of  deeds,  252,  260,  261,  265,  286. 
■S^e  IssoB. 

obtained  from  persons  of  weak  understanding,  267. 

when  set  aside  in  equity,  265. 

when  for  fraud  and  imposition,  269. 

when  obtained  by  persons  in  confidential  relation,  270. 

prepared  by  party  benefited  presumption  of  fraud,  271, 

executed  by  client  in  favor  of  his  attorney,  ib. 

obtained  from  person  of  weak  mind  and  for  inadequate  consider- 
ation, 272. 

may  be  avoided  by  a  plea  of  lunacy,  410. 

evidence  of  insanity  on  plea  of  non  est  factum,  411. 

DELEGATES  (Court  of), 

when  established,  310. 
of  whom  it  consists,  ib. 

the  appellate  jurisdiction  firom  Ecclesiastical  Courts,  ib. 
no  appeal  from,  to  the  House  of  Lords,  311. 
transier  of  jurisdiction  of,  to  the  Privy  Council,  recommended  by 
Ecclesiastical  Commissioners,  311,  n. 
efiected  by  act  2  &  3  Will.  4,  c.  92,  s,  3,  p.  803. 

DELIRIUM, 

distinguished  firom  insanity,  294. 

DELUSION, 

the  test  of  insanity,  40. 
in  what  it  consists,  ib.  203, 
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DELUSION  (carUinued). 

founded  on  a  fllight  circumstance  magnified  beyond  reaionable 
bounds,  41. 
on  one  subject  called  partial  insanity,  ib. 

DISQUALIFICATIONS  OF  LUNATICS, 

to  administer  public  affairs,  486. 

course  pursuea  by  Parliament  on  insanity  of  Monarch,  ib, 

for  members  of  Parliament,  489. 

course  pursued  on  a  member's  becoming  insane,  490. 
to  vote  for  members  of  Parliament,  491 . 

except  during  lucid  intervals,  ib. 
to  perform  ecclesiastical  duties,  492. 
to  act  as  Judges,  493. 

as  attorney  or  solicitor,  ib. 

'arbitrator,  ib. 

guardian,  ib, 
to  be  witnesses,  493. 

DRUNKENNESS, 

a  species  of  insanity,  2,  276. 

does  not  excuse  crimes,  2. 

excitement  of  liquor  must  be  proved  to  avoid  will  for,  276. 

subject  to  considerations  different  from  insanity,  304. 

£. 
ECCENTRICITY, 

allied  to  insanity,  47. 


allied  to  insanity,  47. 
does  not  necessarily  prove  insanitv,  48. 
ought  not  to  be  confounded  with  msanity,  ib. 
three  classes  of  eccentric  persons  enumerated 


cuuiuunuea  wiui  uiBBUiiy,  §o. 

eccentric  persons  enumerated,  ib. 


ECCLESIASTICAL  COURTS, 

have  exclusive  jurisdictioH  respecting  wills  of  personalty,  305. 

of  deciding  validity  of  marriages,  447. 
may  examine  parties  as  to  making  wills  of  personalty,  ib. 
receiver  appointed  pending  a  suit  in,  313.      See  Delegates; 
MAaRrAGE;  Wills. 

ELECTION, 

lunatic  cannot  make,  237. 

EQUITY  (CqutI  of), 

will  not  set  aside  wills  of  real  estate  without  trial  at  law,  281. 

will  not  direct  second  trial  without  strons  reasons,  287. 

cannot  relieve  against  a  will  of  personalty  for  fraud  or  insanity^ 
314. 

will  restrain  executor  from  taking  advantage  of  fraudulent  pro^ 
bate,  316. 

peipetiial  injunction  when  granted  by,  ib. 

wilt  not  reitrenn  proceedings  at  law  against  lunatics,  409, 
nor  execution  against  their  property,  432. 

directed  execution  not  to  issue  witnout  leave  when,  ib.    Sec  Chan- 
cery (Court  of). 


ERROR  (  WrU  of), 

from  erroneoua  judgmeat  on  a  txavetw,  19. 

to  avoid  matters  ofrecord,  must  be  within  20  years,  250. 

savix^  of  five  years  in  favour  of  lunatics,  251. 
in  Ireland,  lies  from  the  common  law  side  of  Court  of  Chancery, 
799. 

ESCHEATOR, 

his  office  to  inquire  into  title  to  property  accraing  to  Ccown,  74. 

an  aiieient  offiiDer,  ib. 

formerly  two,  75. 

afterwards  one  fbr  each  county,  J6. 

remained  in  office  one  year,  ib. 

the  oppreseive  conduct  of^  t5. 

refltrained  from  disseiaing  persons  witlioot  special  wammt,  t6. 

required  to  restore  lands  Improperly  seized,  i6. 
to  take  inquests  openly,  &c.,  t6. 

liable  to  treble  damaf;es  for  committing  waste  on  land  seized,  76. 

lands  seized  by,  not  to  be  let,  until  retuni  of  inquest  into  Chan- 
cery, I&. 

inquest  of,  traversable  by  party  aggrieved,  t6. 

must  take  inouest  by  persons  impanelled  by  the  sheritit  i6. 

liable  to  penalty  for  not  returning  office  within  a  month,  77. 

must  take  inquest  of  office  within  a  month  after  delivery  of  writ,  78. 

must  have  lands  of  the  yearly  value  of  40  marks,  ib. 

not  to  take  inquests  of  office  upon  oaths  of  fewer  than  twelve  jury- 
men, i6. 

lands  seized  bv,  may  be  let,  79. 

I^ord  Hardwicke's  opinion  as  to  escheator's  jurisdiction  in  lu- 
nacy, 81. 

EVIDENCE, 

of  inaanity  must  be  given,  35. 

the  general  rules  of,  to  be  observed  in  proof  of  insanity,  ibm 

of  insanity,  delusion,  40, 293. 

particular  acts  to  be  shewn,  and  not  general,  35. 

should  apply  to  the  particular  transaction  sought  to  be  impeached, 

50. 
after  derangement,  not  necessary  to  shew  complete  lestotaliao  of 

party  to  former  state,  52. 
respectinfi'  sanity  often  confficUng,  54. 
remarkable  instance  of  conflicting,  ib, 
when  contradictory,  will  be  tried  by  the  test  of  collateral 

stances,  55. 
of  insanity  jprevailing  in  other  members  of  a  family,  not 

ble,  59. 
of  medical  men  ou^ht  not  to  be  founded  on  statements  only  witk- 

out  exammation,  62. 
inability  to  comprehend  figures,  how  far,  63^ 
inquintion  of  lunacy  may  oe  given  in,  64. 
primA  facie  evidence  of  msanity,  ib, 
not  conclusive  in  Ecclesiastical  Court,  ib,  449. 
inquisition  finding  a  party  not  to  be  of  unsound  mind,  not 

conclusive,  65. 
with  fine,  &c.,  held  conclusive  after  the  death  of  party,  ib, 
poroiier's  inquest  to  defeat  a  will,  how  tpi,  qumre^  ib. 
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EVIDENCE  (eontmued), 

capacity  of  party  to  do  one  act,  not  conelnsive  as  to  another,  66. 
in  support  of  a  will  of  real  estate,  executor  may  give,  67. 
mjumtion  of  kmaey  may  be  given  in  evidence  on  trial  of  an  in- 

dictmenty  63. 
is  not  conduaive,  64. 
in  questions  of  science,  67. 
of  medical  men,  68—73.    See  Medical  Men. 
caption  of  fine  evidence  of  capacity,  243. 
warrant  of  attorney  for  suffering  a  recovery  and  caption  of  a  fine, 

not  conclusive,  249. 
often  contradictory  as  to  capacity  of  testators,  277. 
must  be  decisive  to  avoid  a  wiU  for  moffomafita,  301. 
where  parties  benefited  are  in  a  confidential  relation,  317. 
in  support  of  codicil  of  a  testator  in  a  state  of  debility,  333.    See 

Lucid  Inteevals;  Suicide;  Wills;  Witnesses. 

EXCHANGE, 

of  lunatic's  lands,  ordered  to  be  effected  by  committee,  184. 
power  of  committee  to  exchange,  doubted,  185. 
under  the  general  indosure  act,  ib. 
made  by  wm  eampoi,  voidable,  256. 

EXECUTORS, 

competent  witnesses  of  will  of  realty,  67. 

idiots  and  lunatics  cannot  act  as,  336.    See  Administration. 


F. 
FELO  D£  SE, 

mqmtUion  of,  traversable,  65,  119. 

finding  a  party  non  compoe  mentis^  not,  J6. 
coroner  not  obliged  to  return  depositions,  i6. 
slight  evidence  of  insanity  will  warrant  jury  in  not  finding,  57. 
lunatic  cannot  be,  473. 

except  during  lucid  interval,  «5. 
person  dying  of  wound  inflicted  whilst  turn  eompoe,  is  not,  ib* 
See  Suicide. 

FEOFFMENT, 

by  fiofi  compoi  in  pertoUf  voidable,  255. 

by  attorney,  void,  256. 
livery  by  attomev  appointed  before  insanity  of  feoffee,  valid,  ib, 
wheUier  plea  of  incapacity  by  party  will  avoid,  262. 
after  office.  King  may  avoid,  ib. 
two  classes  of  persons  may  avoid  acts  of  non  compote  263. 

who  cannot,  ib.  See  Privies. 


FINES, 


idiots  and  lunatics  should  not  be  allowed  to  levy,  243. 
levied  by  them,  cannot  be  avoided,  ib, 

mav  declare  uses  of,  ib, 
levied  after  inquisition,  valid,  244. 
may  pass  as  to  others  on  insanity  of  one  party,  ib. 
of  married  woman  allowed  to  pass  on  her  husband*s  becoming 
insane,  ib. 
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FINES  (coHtmued), 

aeUlemeDt  by  Innatic,  ordered  to  be  made  by,  245. 
rule  of  Court,  requiring  affidavit  of  competenoy  of  parties  to,  16. 
penons,  not  of  whole  mind,  within  Uie  taving  of  the  statute  of 
non-claim,  t6. 

may  claim  within  five  yean  after  removal  of  disability,  246. 
issue  in  tail  of  non  compot,  not  within  the  statute,  ib, 
heir  of  idiot  not  barred  by  fine  levied  bv  his  unde,  ib, 
non-claim  will  not  run  until  removal  of  all  the  disabilities,  ib. 

will  run,  notwithstanding  subsequent  disability,  247. 
person  becoming  insane  before  last  proclamation,  witliin  the  saving 

of  the  statute  of  non-claim,  ib. 
cannot  be  revened  for  error  after  20  years,  except  by  persons  un- 
der disabilities  within  five  years  after  their  removal,  250. 
relief  in  equity  against  firaud  in  obtaining,  251. 
idioU  andumaiics  may  take  by,  247. 
observations  of  real  property  commissioners  on,  248,  n. 

FORFEITURE, 

copyholds  of  lunatics  not  liable  to,  when,  192. 

FRAUD, 

not  presumed,  where,  56. 

fines  and  recoveries  set  aside  for,  252. 

PreaumpHtm  rf, 

want  of  consideration,  and  improvidence  of  transaction,  267, 272. 
parties  in  confidential  relation  obtaining  deeds,  270. 
preparing  a  deed,  and  taking  benefit  under  it,  271. 
a  wSl,  317. 

WiUobiamedby, 

cannot  be  set  aside  in  equity,  281. 
probate  obtained  by,  315. 
marriage  obtained  by,  450. 


FUNDS  (^PvbUe).    See  Stock. 


G. 
GRANT, 

of  non  eampoif  void,  257. 
may  take  wh  mad6  under,  264. 
of  copyholder  valid  to  lunatic,  t6. 

by  lunatic  190,  801.    See  Dbbds. 

GUARDIAN, 

answer  of  lunatic  put  in  by,  424. 
committee  appointed  as  matter  of  course, 'i5. 
practice  of  appointing,  425. 
appointed  after  decree  for  producine  books,  426. 
on  behalf  of  a  dumb  pemon  incapaUe  of  instructing  counsel,  ib. 
of  a  person  incompetent,  (hough  not  an  object  of  a  commia- 
sion  of  lunacy,  427. 
comnussions  for  appointing,  ib. 
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GUARDIAN  (canimued). 

to  be  appointed  on  behalf  of  a  lunatio  confined  for  a  contempt,  ib. 
I  how  appmniedf  where  defendant  is  stated  by  the  bill  to  be  a luna- 

I  tic,  426. 

where  not  so  stated,  i&. 
Court  of  Chancery  may  consent  to  marriage  of  minor  on  behalf 

oflunadM:,448,  528. 
a  iton  ecimpo9  cannot  act  as,  493. 


H. 
HAB£AS  CORPUS, 

to  bring  party  before  Lord  Chancellor  on  a  travene,  118.     . 

after  appointment  of  committees,  possession  of  lunstio  may  be  ob- 
tained by,  142. 

lies  in  all  cases  for  inquiring  into  the  cause  of  party's  detention, 
397. 

inspection  of  paity  directed  before  granting,  tb, 

enlaxvement  of  time  for  retoming,  %b, 

attachment  for  not  making  a  return  to,  398. 

physicians  directed >by  the  Court  to  examine  the  party,  on  appli- 
cation for,  399. 

to  render  lunatic  in  discharge  of  bail,  408. 

HEIR-AT-LAW, 

not  usual  to  inquire  before  commissioners  and  jury,  who  is,  84. 

who  is,  ascertamed  by  Master  afterwards,  t6.>  625. 

entitled  to  propose  himself  as  committee,  673,  n. 

will  not  be  appointed  committee  without  giving  security,  148. 

on  lunatic's  death,  possession  of  his  estates  wiU  be  ordered  to  be 

delivered  to,  208. 
not  entitled  to  have  surplus  produce  of  timber  restored,  229. 
when  entitled  to  costs  of  disputing  his  ancestor's  will*  and  when 

not,  288. 
cannot  proceed  in  equity  to  set  aside  a  will,  unless  there  be  a  legal 

obstacle,  282. 
not  entitled  to  issue,  devitavit  vel  non,  after  an  acquiescence  of 

twenty  years,  ih, 
not  estopped  by  probate  from  impeaching  will  of  realty,  307. 

HUSBAND  AND  WIFE, 

Hu»ha$idy 

will  be  appointed  committee  of  his  wife's  person,  140. 
separate  estete  of  wife,  ordered  to  be  paid  to,  155. 

Wife, 

wHl  be  appointed  committee  of  her  husband's  person,  140. 

another  person  joined  with  her,  when,  t6. 

not  entitled  bv  survivorship  to  stock,  which  had  been  transferred 

to  tne  Accountant-General,  801. 
when  entitled  to  arrears  of  pin-money,  222 — ^224. 
fine  of,  allowed  to  pass  on  msanitv  of  her  husband,  244. 
must  be  examined  on  transfer  of  ner  property  to  husband,  by  or 

der  of  Court,  385. 
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IDIOT, 


I. 

definitioti  of,  2. 

Kmff  entitled  to  custody  of,  10. 

profits  of  lands  of,  i6. 
surplus  of  estate,  granted  to  fiunily  of,  11. 
acts  of,  may  be  avoided,  s6. 
custody  of  copyholds  o^  13. 
Chancellor  mav  examine  perM>n  found  to  be,  81. 
must  traverse  m  person,  118. 
actions  by  and  asainst    See  Actions. 

ought  not  to  be  allowed  to  levy  fines,  or  sufi*er  recoveries,  243, 247. 
fine  of,  set  aside  in  equity,  251. 
cannot  make  a  wiD,  274. 

nor  have  an  executor,  336. 

noract  as  executor,  i6. 
marriage  of,  void,  446. 
serrice  of  petitions  relating  to,  623. 
petition  otcommittee  to  pass  accounts  of^  705. 
oisqualified  fbr  being  chosen  as,  or  voting  for,  memben  of  Parlia- 
ment, 489, 491 .    Set  Dbem;  PsomiEirT;  Fimbs  ;  Ks- 

COVERIBS. 

IMBECILITY  OF  MIND, 

remarks  upon,  6. 

not  an  objection  in  law  to  a  partjr'a  disposing  of  his  estates,  37. 

will  not  alone  support  a  commission  of  lunacy,  87. 

deeds  set  aside  in  equity  on  account  of,  267.  ^ 

wiUs  of  persons  in  a  state  of,  320. 

IMPROVEMENTS^ 

when  made  on  real  estate  out  of  personal,  228. 
orders  must  be  obtained  for,  ifr.    See  RBPAnts^ 

INFANT, 

commission  of  lunacy  may  be  issued  against,  90. 

INFLUENCE, 

deeds  obtained  by,  269,  273» 

will  obtained  by,  328. 

what  sort  will  annul  a  will,  329. 

INFORMATION, 

See  ATTQ&MfiT-OjBMBJtAI.. 

INQUIRY  WHETHER  PERSONS  ARE  LUNATICS, 

generally  by  a  jury,  35. 
ancient  mode  of,  79. 
forms  of  old  writs  for,  80. 
before  the  King  In  council,  81. 

the  present  m(xie  of,  by  commissions,  82.    See  Gohiiissiom  or 
Lunacy. 

Other  methods  »f, 

by  justices,  as  to  insanity  of  insolvent  lunatic  debtor  mprieanf  84. 
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INQUIRY  WHETHER  PERSONS  ARE  LUNATICS  {eoniimted). 

of  penons  cbaigeable  to  a  parish,  85,  548. 
of  insane  persons  wandering  about,  not  chargeable,  551. 
by  Lord  Chancellor  or  Master  in  Chancery,  as  to  lunatic  tmsteei 
or  mortgagees  before  inquisition,  85,  382 — 385. 

INQUISITION, 

to  be  taken  at  the  place  of  the  party  s  residence,  90, 

quashed,  where  commencement  of  lunacv  was  not  carried  back 
so  far  as  the  evidence  warranteOv  d7. 

when  party  is  abroad,  to  be  taken  where  his  house  is  situate,  99. 

set  aside,  on  the  ground  of  refusal  to  hear  evidence,  103. 
^  must  be  indented,  106. 

must  be  under  the  seals  of  twelve  jurymeUj  i6. 

must  be  filed  by  clerk  at  Petty  Bag  Office,  107. 

discharged  without  traverse,  on  examination  of  the  party,  119. 

must  be  consistent  with  the  commission,  108. 

special,  void,  ib. 

of  unsound  mind,  a  sufficient  return,  i'6. 

instances  of  defective  inquisitions  which  have  been  quashed,  109. 
I  good  without  return,  as  to  lucid  intervals.  111. 

I  may  be  quashed  for  misbehaviour  in  the  execution,  ib. 

a  new  commission  issued  on  an  irregular,  112. 

to  what  period  it  has  relation,  11. 
as  to  lunatics,  418. 

quashed  where  return  of  jury  was  irregular,  124. 
»  month  to  elapse  between  return  of,  and  grant  of  the  custody,  ib, 

INSANE  PERSONS, 

act  to  regulate  the  treatment  of,  588—621. 

not  to  be  received  into  licensed  houses  without  medieil  «0lMoAie, 
600. 

notioe  when  to  be  given,  of  death  or  removal  of,  602. 

improperly  confined,  may  be  set  at  liberty,  605. 

inrarmation  may  be  given  respecting,  606. 

not  to  be  received  into  unlicensed  houses  to  board  and  lodge  with- 
out medical  certificate,  607. 

in  the  care  of  relatives  may  be  visited  by  order  of  the  Lord 
Chancellor,  &c.,  608.  See  Certificate  (Afe^aT);  Com- 
MissioNEas  (Meiropolitau);  Justices  of  the  Peace; 
Licences;  Misdemeanor;  Visitors. 

INSANITY, 

must  be  proved,  35. 

not  easily  defined  nor  detected  in  some  cases,  36. 

susceptible  of  degrees,  37. 

important  conclusions  arising  from  fhe  diversiiy  of  views  i^Mpaet- 

ine,  38. 
the  test  of,  sliould  be  fixed  as  far  aft  possible,  ib» 
exists  in  every  variety,  ib. 
delusion,  the  test  of,  40. 
not  inferred  by  law  horn  snidde,  67. 
^  easily  feigned,  69,  n.  (s). 

test  for  distinguishing  real  from  feigned,  69. 
crime  intimately  blended  with,  72. 
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INSANITY  (amtmued). 

mode  of  aacertaining  the  exutence  o^  82.    See  Cohm iibioh  op 

Lunacy;  Imquirt. 
determined  in  one  caie  by  Court  of  equity  without  trial  at  law,  262. 
continuance  of  preaumea,  290. 
tfuficia  of  its  continuance,  292. 

^  good  defence, 

in  an  action  where,  414. 

in  a  suit  where  and  where  not,  418.    See  EnnENca. 

(Partial), 

in  what  it  consists,  6,  41. 
recognised  hy  the  law,  42. 
applicaUe  to  ciTil  cases,  43. 

extraordinary  instances  o(  with  apparent  general  sanity,  44. 
aUied  to  eccentrici^,  47. 
defeats  a  will  founded  on  it,  296. 

cases  of,  ib.  303.    See  Criminal  Oppbkcbs  bt  Lunatics  ; 
Dbeds;  Eccbntricitt  ;  Kvidence;  Wills. 

INSOLVENT  DEBTORS'  ACT, 

mode  in  which  lunatics  may  take  advantage  of,  409,  525. 

INSPECTION, 

of  coun^  lunatic  asylums,  may  he  ordered  by  the  H<Mne  Secre- 
tary, 566. 
of  Ueemed  hotuet,  may  be  ordered  by  Lord  Chancellor,  ftc,  and 
the  Home  Secretary,  608. 
to  be  made  four  times  a-year  by  Metropolitan  Commissiopeia 

within  their  jurisdiction,  603. 
by  visitors  elsewhere,  three  times  a-year,  604.    See  Access; 
Commissioners  (MetropoUtan) ;  Visitors. 

INTEREST, 

committees  must  pay  at  rate  of  4f.  per  cent,  per  atm.  for  halancea 

in  their  nainds,  173. 
receivers f  51.  per  cent.,  174. 

may  be  excused  from  payment  of,  on  shewing  satisfoctoiy 
reasons,  173. 
annual  rests  directed  for  calculating,  ih. 

INTERROGATORIES, 

bankmpt  committee,  ordered  to  be  examined  on,  169. 
for  examination  of  witnesses  as  to  testator's  sanity,  286. 
for  examination  of  committee  as  to  lunatic's  will,  334. 

INTOXICATION, 

commission  sup^rted  by  insanity  arising  from  habitual,  88. 

temporary  insanity,  276. 

wills  by  persons  in  a  state  of^  304.    See  Drunxbnness. 

INVENTORY, 

of  lunatic's  propertr,  made  for  Attomey^eneral,  149.  See  Am- 
davits;  Attornrt-Genbral. 
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IRELAND, 

the  EngUih  law  prevails  in,  20. 

EngliBD  statutes,  when  binding  on,  ib. 

Lord  Chancellor  of,  has  same  power  there,  as  Lord  Chancellor  of 

Enj|;land,  21. 
usually  intrusted  by  sign  manual  with  commitment  of  luna- 
tics, 797. 
transcript  of  inquisition  of  lunacvin  England  may  be  transmitted 

to  the  Chancery  in  Ireland,  and  acted  on  there,  and  vice 

vend,  21,  515. 
order  for  such  purpose,  21. 

Setition  for  like  purpose,  694. 
uties  of  the  clerK  of  the  custodies  in,  27. 

practice  in,  of  appointing  Masters  in  Chancery  committees,  disap- 
proved, 799. 

statutes  of  limitation  in,  804. 

writ  of  error  lies  from  common  law  side  of  Chancenr,  799,  n. 

Lord  Chancellor  of,  mav  order  renewals  of  leases  of  lunatics  to  be 
executed  by  Masters  in  Chancery,  352. 

the  Stat.  1 1  Anne,  c.  3,  continued  unaltered  by  1 1  Geo.  4  &  1  Will. 
4,  c.  65,  353,  509. 

committees  of  idiots  and  lunatics^  being  tenants  fiv  life,  may  con- 
sent to  leases  of  mines  m,  353. 
may  grant  leases  of  mines  for  thirty-one  yean  in,  ib. 
of  coal  mines  for  forty  years  in,  354. 

committees  of  lunatic  may  consent  to  lease  of  tithes  in,  ib. 

powers  given  by  stat  11  Geo.  4  &  1  Will.  4,  c.  65,  extended  to, 
t6.515. 

powers  given  by  new  trustee  act,  extended  to,  524. 

statutes  relating  exclusively  to, 
10  Hen.  7,  c.  22,  p.  20. 

10  Car.  1,  sees.  2,  c.  6,  ss.  14, 17,  p.  804. 
15  Car.  1,  c.  4,  s.  3,  pp.  1,  114,  498. 

11  Anne,  c.  3,  pp.  352, 509. 
8  Geo.  1,  c.  4,  s.  2,  p.  804. 

10  Geo.  1,  c.  5,  p.  353. 

7  Geo.  2,  c.  14,  s.  2,  p.  434. 
13  Geo.  2,  c.  9,  t6. 
15  Geo.  2,  c.  10,  p.  354. 
23  Geo.  2,  c.  9, 16. 
23  &  24  Geo.  3,  c.  46,  p.  763,  n.  (w). 

1  &  2  Geo.  4,  c.  33,  p.  666. 

6  Geo.  4,  c.  54,  p.  574. 

7  Geo.  4,  c.  14,  p.  575. 
Repemled, 

5  Geo.  2,  c.  10,  pp.  1,  375. 

7  Geo.  4,  c.  43,  p.  377.    See  Statutes.. 

LUNATIC  ASYLUMS  IN  IRELAND, 

an  act  for  the  establishment  of  asylums  for  the  lunatic  poor,  and 

for  the  custod}'  of  insane  persons  charged  with  offences 

in,  566. 
Lord  Lieutenant  may  direct  asylums  for  lunatic  poor  to  be  erected 

in  districts,  consisting  either  of  two  or  more  counties,  or 

of  one  county  town  only,  ib. 
each  asylum  must  be  sufficient  for  not  less  than  one  hundred,  nor 

more  than  one  hundred  and  fifty  hmatics,  567. 
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LUNATIC  ASYLUMS  m  iR&IAND(cofife 

grand  jury  at  anizes  to  |ireieBl  theMns  reqvSM  ^ii^liiiiiii,  and 
Lord  Lieutenant  may  dirtet'tbe  mency  to  be  advaneed 
out  of  die  coniofidaled  fund,  and  ^randjuiy  to  preacnt 
sums  for  repayment,  567. 

Lord  Lieutenant  may  appoint  directors  and  commisaionera  (witli- 
out  fee,  &c.),  to  superintend  asyiuns,  ^S68. 

commissioners  may  rent  and  purchase  premiaes  for  enctmg  lima- 
tic  asylums,  ib, 

grand  juries  at  assizes  to  present  for  expenses,  ftc  of  aArlinaii, 
odierwise  the  court  to  order  the  sano-lD  beaaiseJL  *^» 

bodies  corporate,  &c.,  may  sell  and  convey  premiaea  for  such  pur- 
poses, 569. 

sheriflk  to  proceed  in  making  valuations  of  premkes,  as  they  are 
empowered  to  do  in  cases  of  tbe  valuation  of  ataa  of 
gams,  under  50  Qeo.  8,  c.  108,  ib. 

the  powers  rested  in  commissioners  for  building  gaols,  to  ezleiid 
to  commissioners  for  building  kinatic  asyhniw,  570. 

provisions  of  50  Geo.  8,  c.  108,  and  omer  aiHa^  amlii^  the  jMir> 
ebaae  and  vdnation  of  sites,  to  extend  to  tfae  1  fr  2  Geo. 
4,c.33,  t6. 

persons  appointed  by  commissioners  witli  consent  of  Lord  Lkote- 
nant  to  preride  in  court,  to  receive  verdida  of  joics  in 
cases  of  valuation,  as  under  50  Gms  8,  au  I08»  A;  T 

rent  or  porcbase-money  to  be  paid  owft  of  ppeiwnd  fongds,  571. 

a  yonriy  amount  of  the  fonda  and  expenditure  of  every  aocH  W- 
lum,  to  be  laid  before  the  commissianers  of  acooraits,^ 

commissioners  for  auditing  accounts  to  exercise  the  powan  of  52 
Geo.  3,  c.  52,  the  penalties  impoaed  by  which  will  be 
incurred  by  persons  disobejring  orders  Of  ooamuaaioii- 
ers,  572. 

persons  indicted  and  acquitted  on  the  ground  of  insaikity,  at  die 
time  of  comraittmg  the  crime,  may  be  dtetidned  in  cus- 
tody, ib, 

criminals  found  insane  at  the  dme  <^  their  indictment  or  of  bemg 
brought  to  be  discharged  for  want  of  prosecution,  frc, 
to  be  detained  undn  order  of  Comt  and  tlie  tAreetioD 
of  Lord  Lieutenant,  578. 

such  insane  criminals  to  be  removed  and  delaliied  in  lunattc  asy- 
lums, when  provided,  i^. 

the  act  6  Geo.  4,  c.  54,  to  amend  1  &2  Geo.  4^  for  file  establish- 
ment of  as^dums  for  tbe  hmatic  poor  in  Irduid,  574. 

after  asylum  shall  be  fit  for  the  reosption  of  knatfaafKiai;^  '^  Lord 
Lietttenant  may  direct  money  to  be  iasM  out  of  the 
consolidated  fond  for  the  ai^poft  of  Oftoh  eataUkb- 
ments,  ib, 

the  grand  loxy  of  ooimty  to  make  presentmant  for  vqMyment  of 
me  money  so  adraneed;  and  an  a«glect,  te.,  peyment 
may  be  ordered,  aft. 

the  act  7  Geo.  4,  c.  14,  for  the  fortfaer  amendmenit  of  1  &2  Geo. 
4,  c  83,  p.  575. 

the  Lord  Lieutena^  &c.,  may  establisb  other  aQdaflB%  and  change 
dlalrictB  in  which  any  asjdum  baa  beeor.  erected,  ii^. 

districts  to  be  constituted  as  directed  by  1  ft  2  Geo.  4,  c  33,  and 
asylums  to  be  under  the  regulationa  i>f  that  jai^,  and  of 
6  Geo.  4,  c.  54,  p.  .576. 
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mwrnrnm  nf  yrmiiriiM  wktw  any  oounty,  &&>  on  which  maoty 

ahall  kav#  Smb  nisadt  shall  be  taken  out  of  any  dbtrict, 

and  moved  to  any  sew  district^  576. 
archbjflhops,  &c.,   nay  grant  land  for  lunatic  aaylums  as  lor 

chttfcheey  under  33. Geo.  2  (I.)>  c  11,  p.  ^77. 
conveyaneea  to  be  made  either  to  churchwardensy  as  under  that 

act,  or  the  oommiasionera  under  the  1  &  2  €leo.4y 

c.  33,  ib. 
ISSUE, 

diiacted  to  try  capacity  of  party  who  has  levied  fines,  and  auffered 

reoovenea,  2^2. 
validity  of  deeds  executed  prior  to  a  commission  of  lunacy,  261. 
whether  deed  or  cimtract  waa  executed  dniv^  a  hicid  inter- 
val, 260,  428. 
generally  dincted,  where  aoit  is  instituted  ibr  setting  aaide  deed 

or  centract  for  inaanity,  265. 
inatanees,  ib.  266. 
heir-mt-law  disputing  the  will  of  his  ancestor,  entitled  to  isaue 

dewuavU  ««/fio%283.    ^fe  Costs;  Deeds;  Hbxh-at- 

Law;  WiLLa. 

J. 

JUDGE  <IMMI  CMMMf), 

judicial  acta  of,  valid,  493. 

jrUaiSDKJTlON  IN  LUNACT, 

when  under  the  sign  manual,  15. 

when  by  eeneral  power  of  the  Court  of  Chancery,  17. 

of  Lord  Chancdlor  in  altering  orders  of  his  predecesaors,  18. 

over  persons  abroad,  19. 

over  property  in  the  colonies,  20. 

on  a  transcnpt  of  inquisition  from  Ireland,  21,  134. 

as  to  money  to  be  laid  out  for  tenant  in  tail,  24. 

in  the  appointntent  of  oommittees,  1 30. 

neither  itaster  of  ftolls  nor  Vice-Chancellor  has,  18. 

Brfon  JngtmUion^ 

to  make  order  as  to  care  of  lunatics  and  tlieir  property,  61,  127. 
to  pravant  lunatic  being  carried  abroad,  100. 
to  order  lunatic  trustees  and  mortgagees  to  convey,  382. 
to  ecder  nuuntenanee,  where,  435. 
where  not,  441* 

Aftgr  DnOk  a/  tka  LmmHe, 

to  otderposaetsiem  of  estates  to  be  men  to  reported  heirs,  24, 210. 

to  oompd  oommittees  to  account,  797. 

to  connrm  a  report,  22. 

to  Older  iBspeetom  of  deeds,  &c.,  24,  211 

payment  of  debts,  23. 

execution  of  deeds,  tt. 
tfver  eommittoea  and  Teeehrers,  24,  211. 
not  to  compel  distribution  amongst  next  of  kin  of  lunatic,  ^13. 
not  to  aaoertain  who  are  aext  of  kki,  214,  797. 
ttot  to  eompel  commitlees  to  acooonl  Ibr  maintenance  money, 
^fUdere,  216. 

Of  EednktHieal  Cmtrt  exclusive, 
aa  to  wills  of  personalty,  305. 

H  HH 
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JURISDICTION  IN  LUNACY  (etmtmued). 

as  to  tanity  of  tesUton,  of  wills  of  penonalfef ,  306. 
marriages,  447. 

Cf  Equity, 

when  ezereked  to  reftrain  EeeledastiGal  Comty  306. 
in  case  of  fraud  in  obtaining  a  probate,  31 5< 
to  restrain  proceedings  after  trial  at  law,  316. 

JURY, 

insanity  generally  determined  by,  35. 
inquests  of  office  taken  by,  74. 

must  consist  of  twelve,  78. 

must  be  indented  and  sealed  by,  76,  78. 
verdict  of,  must  be  received,  and  counter-panel  delivered  to,  79, 

106. 
to  be  summoned  by  sheri^  82,  625. 

precept  for,  631. 
in  lunacy,  order  may  be  made  for  special,  83. 

usually  composed  of  special  jurors,  t&. 
inquiry  as  to  lunatic's  pr^rty  and  heir  now  unusual  before,  84. 
twelve  of,  must  concur,  97,  626. 
entitled  to  one  guinea  each  for  trouble^  626. 
usually  summoned  from  neighbourhood  of  lunatic's  residence,  95. 

exceptions,  96. 
to  inquire  as  to  commencement  of  lunacy,  97. 
may  examine  party,  98. 

may  eive  verdict  on  evidence,  against  party  abroad,  100. 
practice  of  some  of,  going  to  lunatic  and  reporting  to  other  jurors, 

not  justifiable  except  in  extreme  cases,  101. 
ordered  to  examine  party  at  commencement  of  Uie  inquiiy,  ik, 
special  verdict  in  lunacy  void,  108. 
verdicts  of,  where  quashed,  109. 

sworn  to  try  insamty  of  prisoner  at  time  of  trial,  468^  469. 
to  make  special  return  on  acquitting  a  prisoner  on  the  groimd  of 

msanity,  470. 
may  be  summoned  to  try  eanity  of  persons  intmdii^  into  the 
King's  residence,  92. 

JUSTICES  OF  THE  PEACE, 

to  grant  licences  for  keeping  honaei  for  recqptkm  of  insane  per- 
sons (except  in  Metropolitan  district),  593. 
if  interested,  not  qualified,  594. 
at  quarter  sessions,  to  appoint  visitors  of  hmatic  asylums,  593. 
in  case  of  death  or  remsal  of  viritOES^  others  to  be  appdaled  by, 
ib.    See  Lun&tio  Astluvs  {Onmty);  VisiToas. 

JUSTIFICATION, 

of  proceedings  of  proprietors  of  ficensed  houses,  to  be  ill  oouxae  d 
common  law,  610. 

K. 
KING, 

prerogative  of,  9. 

as  to  idiots,  when  confeired,  10. 
the  care  of  idiots  on  the  abolition  of  the  Court  of  Word*  reverted 

to,  ib. 
entitled  after  office  to  the  lands,  &C.9  of  idiots,  for  thek  lives,  ib. 
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KING  (continued). 

hat  not  to  right  of  eiitvy  or  aetiaiiy  10. 

may  take  profits  of  their  lands  for  his  onm  use,  allowing  necee- 
saries,  ib, 

may  grant  custody  of  idiots  and  their  lands  to  others  without  ac- 
count, 11 

may  avoid  acts  of  idiots  after  office,  11. 

has  no  right,  if  idiot  dies  hefore  office,  22. 

nrerogative  of,  as  to  lunatics,  how  conferred,  11. 

oiffisrence  in  provisions  of  the  fAataie  de  prar.  reg,  as  to  idiotB  and 
lunatics,  12. 

a  trustee  for  lunatics,  ib. 

not  entitled  to  the  custody  of  copyholds,  13. 

power  o(  usually  iatnisted  to  the  Lord  Chanoellar  by  sign  manual 
of,  15. 

cannot  grsoat  lands  without  account,  16. 

usually  grants  to  committees,  ib. 

bound  to  execute  the  trust  reposed  in  htm  by  b^iff  or  commit- 
tees, 18. 

right  of,  commences  with  office  found,  14. 

may  avoid  alienations  of  non  compos  after  office,  260. 

cannot  avoid  matters  of  record,  261. 

Regent  appointed,  on  the  mental  incapacity  of,  489.  iSSeeRaoENT. 

L. 
LACHES, 

right  of  »o»  compof  not  prejudiced  by,  404.  See  Fines;  Lihita- 

TIONS. 

LAND  TAX, 

charged  on  lunatic's  estates  may  be  redeemed,  187. 

B$dnnpH(m  cf^ 

out  of  what  fund  the  consideration  for,  will  be  paid;  ib. 
order  for  execution  of  two  contracts  for,  ib. 
produce  of  timber  applied  for,  not  restored  to  next  of  Ion,  230. 
next  of  kin  entitled  to  part  of  general  pexeonalty  applied  for, 

queer e,  231. 
declaration  of  trust  as  to  money  applied  for,  %b. 

ordered  to  be  delivered  to  lunatic's  administrators,  ib. 
LEASES, 

(1)  By  Lunatics, 

committee  of  his  own  authority  cannot  grant,  339. 

formerly  made  during  the  continuance  Sf  the  lunacy,  340. 

poweo  of  granting  given  to  lunatic,  maybe  executed  by  commit- 
tees, ib.,  341. 

may  be  granted  c^  lands  to  which  lunatics  are  antitled  in  fee,  in 
tail,  or  for  an  absokite  interest,  ib, 

course  to  be  pursued  for  obtaining,  342. 

reference  to  Master,  when  dispensed  withy  343. 

petitions  renpecting,  719, 

forms  of,  757. 

of  coal  mines  on  lunatic's  estate,  343, 

costs  of,  by  whom  to  be  paid,  344. 

ordered  to  be  made  to  highest  bidder,  345. 

such  practice  disapproved  of  by  Lord  Chancellor  If  art ^  ib. 

will  not  be  granted  to  committee,  346. 
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LEASES  (continued), 

committees  may  accept  surrendera  of,  and  renew,  347. 

fines  to  be  paid,  and  eounterparte  executed,  before  renewals  o€,  ib, 

(2)  To  Lunatics, 

committees  mav  surrender  old,  and  accept  new,  349. 
fines  to  be  paid  out  of  lunatic's  estate,  350. 
new  leases  to  enure  to  former  uses,  ib. 
how  application  to  be  made  for  new,  i3. 
.    new  leases,  in  what  name  to  be  taken,  351. 
parent  of  expenses  of  renewals  o(  352. 
petitions  respecting,  721.    See  Irelaitd. 

LEGACY, 

given  to  lunatic,  so  found  by  inquisition,  should  be  paid  ibto 

Court,  196. 
order  made  for  transfer  of  share  of  residne,  t6. 

petition  for,  688. 
committee  may  give  discharge  for,  196. 
given  Xor  benefit  of  lunatic  in  one  way  may  be  applied  in  another, 

•6. 

LENGTH  OF  TIME, 

raises  a  presumption  in  favor  of  sanity  of  party  who  has  executed 
deeds,  52. 
LIBEL, 

to  publish  of  another  penon  that  he  is  insane,  403. 

LICENCES, 

in  London,  Westminster,  and  seven  miles  thereof,  Southwarfc  and 
Middlesex,  and  parts  of  Surrey,  Kent,  and  Essex,  to 
be  granted  bv  the  Metropolitan  Commissioners^  590. 

in  all  other  parts  of  England  by  Justices  of  Peace  at  quarter- 
sessions,  593. 

commissioners  or  justices  interested  in  houses  not  qualified  to 
^rant,  594. 

meetings  m  London  to  receive  applications  for,  and  granting,  first 
Wednesday  in  Nov.,  Feb.,  May,  and  July,  590. 

in  other  parts  of  England,  at  general  quarter-sessions,  591. 

notice  oi  application  for,  to  be  given  to  clerk  of  commissioners, 
or  clerk  of  peace,  fourteen  days  prior  to  granting^  59& 

to  be  made  out  by  such  derks,  596. 

to  be  renewed  every  year,  ib. 

not  less  than  15i^  paid  for  each,  ib. 

to  be  paid  to  clerk  of  commissioners  or  clerk  of  peace— exclusive 
of  stamp,  2t.  6d.  for  every  parish  patient,  and  10«.  for 
every  other  insane  person,  ib. 

power  to  reduce  payments  on,  in  certain  cases,  596.  "* 

application  of  monies  received  for,  597. 

account  of  monies  received  for,  to  be  kept  by  clerk  of  commission- 
ers, ib, 
to  be  laid  before  Parliament,  and  transmitted  to  Treasmy 
anuualiy,  ib. 

account  of  monies  received  for,  to  be  kept  by  deric  of  llH 
peace,  ib. 
balances  in  hip  hands,  or  due  to  him,  to  be  paid  to  or  by 
treasurer  of  the  counfy,  i6. 

to  be  stamped  vrith  a  duty  of  I  Of.,  t6. 
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LICENCES  (eontmued). 

to  be  ngned  and  sealed  by  &79  or  more  commwiionewy  two  not 
to  be  physicians  or  surgeons,  or  three  or  more  justices,  597. 

form  of,  614. 

commissioneTs  or  justices  may  refuse  to  renew,  on  notice  to  be 
given  to  Lord  Chancellor,  599. 

refusal  to  be  sanctioned  by  Lord  Chancellor,  or  by  instrument 
under  hand  and  seal,  within  one  month,  ib. 

Lord  Chancellor,  upon  recommendation  of  commissioners  or  vi- 
sitors, and  after  making  inquiries,  may  revoke,  ib. 

seven  days'  notice  of  revocation  to  be  transmitted  to  person  li- 
censed, or  superintendent,  and  published  in  Gazette,  ib, 

no  house  for  reception  of  two  or  more  insane  persons  to  be  kept 
without,  598. 

not  to  remain  in  force  longer  than  thirteen  calendar  months,  596. 

granted  under  9  Geo.  4,  c.  41,  valid  for  the  period  unexpired, 
598. 

in  case  of  death  of  person  licensed,  on  notice  to  derk,  may  be 
confirmed  for  remainder  of  the  period  for  which  they 
were  granted,  ib, — See  CoMMissioNBas  (Metropolitan); 
Justices;  Visitors. 

LIMITATIONS, 

right  of  entry  within  twenty  years,  404. 

saving  in  favour  of  idiots  and  lunatics,  ib. 

in  actions  of  trespass,  detinue,  trover,  account,  debt  on  simple 

contract,  six  years,  405. 
assault,  &c.,  four  years,  ib, 
for  words,  two  years,  ib, 
savings  in  &vour  of  idiots  and  lunatics,  406. 
bills  itohich  did  not  pass]  before  Parliament,  for  altering  period 

of,  405,  n.  (/). 
replication  on  a  plea  of  the  statute  of,  406. 
actions  to  recover  seamen's  wages,  ib, 

saving  in  favour  of  lunatics,  ib, 
statutes  of,  do  not  extend  to  equitable  claims,  but  are  adopted  by 

analogy,  423. 
the  savings  in  statutes  are  also  adopted,  ib, 
of  actions  under  2  &  3  Wm.  4,  c.  107,  p.  612. 

LORDS  COMMISSIONERS, 

powers  given  to  the  Lord  Chancellor  by  the  act  relating  to  the 

property  of  lunatics  to  extend  to,  516. 
powers  given  by  the  new  trustee  act  to  extend  to,  524. 
powers  given  by  act  for  treatment  of  insane  extend  to,  590. 
form  of  address  to,  655. 

LORD  KEEPER, 

powers  given  to  the  Lord  Chancellor  by  the  act  relating  to  the 

property  of  lunatics  to  extend  to,  516. 
powers  given  by  the  new  trustee  act  to  extend  to,  524. 
powers  given  by  act  for  treatment  of  the  insane  extend  to,  590. 
form  of  address  to,  655. 

LUCID  INTERVALS, 

nature  and  definition  of,  Ixix. 

inquisition  of  lunacy  valid*  notvrithstanding  the  omission  of  state- 
ment as  to.  111. 
contracts  valid  if  made  during,  266,  289. 
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LUCID  INTERVALS  (conUnwd). 

iMie  diseeted  to  tiy  whether  deed  or  contniet  wm  executed  dur- 
ing, 253,  260,  426. 

deeds  are  vuid,  if  executed  during,  260. 

except  by  Innatiet  to  found  by  inoii]Mtion«  264w 

proof  of  restoration  of  mental  facnfeeB,  now  lar  necessary,  50,  51, 
52,290. 

presumption  of  snifeMder  Junring  been  aecepled  during,  52. 

metoi  mdang  rational  will,  290. 

n  will  sounding  to  ibily,  negatiTBO  a,  293. 

absence  of  insane  ddosion,  294. 

distinctioii  between  delirium  and  inaanity  in,  s6. 

antecedent  dedaralioM  of  testator  have  nuaed  pnsnmption  of, 
295. 

whether  a  pevMm  fixrad  a  hmatie  fay  inqniaitian  can  nake  a  wiB 
diurfng,  296. 

marriage  of  lunatics  during,  when  valid,  446. 
when  void,  447. 

hmaiics  Icdde  to  pumriunentinr  crimes  conmitted  during,  458L 

jny  to  eonaider  whether  crime  waa  committed  during,  460. 

LUNACY, 

nature  of,  see  Iwtrodoctior* 

to  be  judged  in  the  same  way  at  law  as  in  e^ty,  97. 

jury  to  ascertain  the  commencement  o(  j^. 

whether  it  can  be  pleaded,  409. 

may  be  given  in  evidence  to  avoid  deed  or  contract,  410,  411. 

where  a  good  defence  at  law,  414. 

where  not,  411. 
may  be  set  up  aa  a  deCenoe  in  equity,  where,  428.  Sea  Evidbkce; 
InsAiriTT. 

LUNATIC, 

definition  of,  4. 
origin  of  term,  J6. 

in  what  sense  now  used  by  legislature,  5. 
in  this  work,  6. 
the  King  has  tiie  custody  of,  12.    See  Kivo. 
to  be  examined  on  execution  of  commission  of  hmacy,  98. 
may  traverse  an  inquisition  by  attorney,  118. 
may  defend  actions  oy  attorney,  395. 
may  be  bankrupt,  429. 

may  be  punished  for  crimes  committed  during  lucid  intervals,  458. 
so  founa  by  inquirition.  may  be  examined  as  to  his  saiuty  by  the 
Lord  Chancellor,  81. 

LUNATIC  ASYLUMS  (County), 

nist  for  die  enection  and  regulation  of  eoimty  lunatic  asylums,  and 
for  providing  for  the  oare  and  maintenance  of  pauper 
and  crinunal  lunatics  in  England,  562, 565. 

justices  at  quarter  sessions  may  give  notice  respecting  the  pro- 
vioing  lunatic  asylums,  588. 

justices  may  appoint  committee  to  superintend  the  erection  of  n 
lunatic  asyhim,  or  to  treat  witn  adjacent  eonnties,  or  witli 
the  committee  of  subscribers  to  aayhuns  maintained  by 
voluntaty  contributions,  t6. 

subscribers  may  af^Kiint  a  committee  to  enter  into  agreement  with 
eommitlce  of  justices,  f6. 
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LUNATIC  ASYLUMS  (contmued). 

■gfocment  to  b«  entered  into  where  coinitieg«re  united^  534. 
agreement  to  be  reported  to  qntrter  teiaiens,  and  not  to  be  valid 

nnlees  approved  d,  16. 
appointment  of  oommitteee  of  juitieet  and  lubecribere  to  form 

united  oomnrittee  of  viaiton  finr  providing  and  managing 

a  lunatic  aaylum,  685. 
node  of  fiUinff  up  vacanciei  in  the  same,  ib, 
proviso  as  to  ue  proportion  of  the  number  of  euch  oommitteesy  535  • 
if  appointment  be  not  made,  the  viriton  eontinstng  lo  act  to  be 

deemed  the  committee,  536. 
viiiton  empowered  to  act,  tfr. 

to  appoint  dark  and  eunwyor,  ii. 
to  contract  for  lands,  ib, 
eontracti  to  be  entered  in  a  book,  ib. 
viaiton  not  to  be  concerned  in  oontreetfl^  537. 
justices  to  make  tates  to  defrajr  the  noeeaoify  expense^  ib, 
juetices  may  borrow  monev  upon  mortgage  of  the  latee,  ib, 
rates  to  be  chained  with  tne  mterest,  and  with  a  tether  sum  to 

be  api^ied  in  disohacge  of  interest  and  principal,  538. 
a  person  to  be  appointed  to  keep  tfie  accounts,  and  deliver  the 

same  to  the  justices  at  tne  Michaelmas  quarter  sessions, 

who  are  to  inspect  diem,  ib, 
penalty  on  such  persons  Ibr  neglect,  539. 
regulations  for  disdiarginf  securities,  t^. 
justices  at  sessions  may  dnrect  tenants  al  racknrent  to  deduct  one 

half  of  the  rates  firom  their  rent,  ib, 
justices  to  make  provision  for  paying  money  borrowed  within  a 

limited  time,  ib, 
bodies  politic,  guardians,  &re.,  may  convey  lands,  ib, 
application  of  monev  to  be  paid  for  the  purchase  of  lands,  &c.,  540. 
in  case  of  not  makmg  out  title,  or  if  persons  cannot  be  Ibund, 

purchase  money  to  be  paid  into  the  Bank^  541. 
if  a  person  entitled  to  lands,  &c.,  cannot  be  found,  or  refuse  to 

ezecuto  conveyance,  upon  payment  of  the  money  into 

the  Bank,  such  lands,  8cc,  to  vest  in  the  clerk  of  the 

peace,  freed  of  all  daims,  »6. 
possession  primd  facte  evidence  of  title,  542. 
the  court  may  order  reasonable  expenses  of  purchase  to  be  paid 

by  the  treasurer  of  the  county,  and  chaiged  to  the  coun- 
ty rate,  543. 
money  to  be  paid  before  any  use  made  of  the  premises,  16. 
commissioners  of  woods  and  forests,  with  consent  of  Treasury, 

may  grant  sites  for  building,  ib, 
justices  may  purchase  lands,  notwithstanding  the  statute  of  mort- 

mam,  544. 
justices  to  fix  sums  to  be  expended  on  purchase  of  lands  and 

houses,  &c.,  or  in  erecting  buildines,  ib, 
visiting  justices  may  rent  premises  for  erectmg  a  lunatic  asylum, 

t6. 
if  the  asylum  be  situate  in  any  other  county,  justices  of  the  coun- 
ty to  which  it  belong  may  act  therein,  545. 
assessment  to  rates  not  to  be  moreased  by  reason  of  purchases  of 

hmd,  ib, 
visitors  to  make  regulations  and  appoint  officers,  and  to  fix  a 

weekly  rate  for  the  maintenance  of  insane  persons.-^ 

Rate  not  to  exceed  14s.  per  week,  ib» 


94%  IK0SX. 


»        0 


LUNATIC  ASYLUMS  (ctmUnued).  y 

.  <  -  -  iCxiNtt  b»>lbMnd-MMMgoifen%-qniiHf  r  bciimimii  maj  Jncntse  it,  546. 
t    ^  •    '    /A  dtaplain  to  be  appointed  m  every  nykuii^  ib, 

visiton  to  direct  repairs,  and  aaake  oidier  upon  the  treasoren  ibr 
J,  paffment  of  the  expeoBee,  ib. 

no  ordegr  to  be  SMde  by  visitors^  unlen  the  major  port  concur,  ib. 
dark  may  convene  new  meetmgs  of  viutoEi'in  certain  cases,  547. 
visitors  may  sue  in  the  name  m  their  deik,  whoee  death  or  re- 
moval shall  not  abate  actions,  ib. 
justices  at  petty  sessions  to  require  overseen  to  make  retams  of 

insane  persons  yearly,  ib. 
penalty  on  overseers  negkcting  to  make  such  returaa,  548. 
penalty  on  overseers  neglecting  to  give  notice  to  jnsdce  of  the 

state  of  imane  persoDS,  ti. 
course  to  be  pursued  as  to  poor  persons  deemed  to  he  insane,  A. 
justices  to  make  order  for  the  payment  of  charges  «f 'conveying 
/       and  maintnining  sorii  penons,  549* 
,  ,in«ane  persons  no^Ja  be  removea  without  a  justice's  order,  unless 
cured,  t6. 
overseer  to  deliver  to  the  keeper  a  cwtifirate  of  examination,  ib. 
visitors  may  deliver  any  paaper  to  his  relatives  or  friends,  upon 
their  undertaking  that  he  shall  no  longer  be  chai^bl^  s6. 
medical  practitioners,  af^Munted  fay  parishes,  may  visit  eight  times 

a-year  pauper  patients,  550. 
where  the  legal  settlement  of  lunatics  cannot  be  discovered,  jus- 
tices to  send  them  to  the  asylum  for  the  eounly  whefie 
found,  ib, 
it  settlement  has  not  been  ascertained,  two  justices  may  inquire 
^    relucting  the  same,  and«  if  satisfied,  may  make  order 
'*    '  for  payment  of  their  expenses,  tb. 

^ ' "         justices  of  the  county  in  which  an  asylum  is  situate,  may  make 

orders  upon  overseers  of  any  other  county,  jointly  m^iik- 
taining,  551. 
if  persons  are  wandering  d)out,  and  deemed  to  be  insane,  although 
not  chargeable,  justices  may  proceed  as  if  chaigeaUe, 
and  may  make  order  for  maintenance,  t5. 
if  the  estate  of  the  insane  person  be  sufficient,  overseers  may  levy 

for  dieir  expenses,  ib, 
justice  rel\i8ing  to  make  order,  to  ^ve  his  reasons  in  writing,  552. 
penons  aggrieved  may  appeal  to  Quarter  Sessions,  A. 
justices  to  make  retnm  to  Quarter  Sessions  of  the  cases  fanmght 

befsre  them,  ib. 
'  sums  directed  to  be  paid  by  overseers,  to  be  levied  by  distresi^  if 

they  neglect  to  pay,  ib, 
bastards  of  lunatics  to  have  the  legal  settlement  of  the  mother,  553. 
'  1 .  ^  '  •       lunatic  asylums  not  to  be  liable  to  the  reception  of  lunatics  duoge- 
c  DiJ^ :  w  <  >  uhle  to  any  place  which  do^  not  eontribnte  to  the  ex- 

pense, ib. 
Hi  e-j:  >. ' .  when  any  asvlum  can  accommodate  more  lunatics,  "tlbitors  may 

order  an  addition,  whether  paupers  or  not,  under  cci^ 
t^n  r^ulations,  A,  .'| 

w  ■ '      'provision  for  mamtenance  of  patients  not  being  paupers,  554^ 

penalties  on  persons  having  lunatics  in  their  care,  anfl^ing  them 
V"'   '  to  go  at  larffe,  widiout  an  order  frtna  the  jusficce,  aft. 

expense  of  remoyal  of  paupers  fh)m.a8y1mnB,  ib. 
-  Wnerepersons  eh(if^<ea  with  ofibnces  are  insane,  justices  to  inooire 
into  thefr  setHement,  and  make  order  for  their  nuunte- 
6-ir  ^.v    .'  niince,555.  '     ■' 
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LUNATIC  ASYLUMS  (continued).  ' 

-ptTMDt  conwcted  ef  oflfenoe%  beeommg  inta&c  during*  imprison- 
mant,  may  be  removed  to  a  county  asylum,  by  order  of 
Secretary  of  State,  655. 

visitors  of  county  asylums  to  jirepare  a  raport  yearly  of  the  pa- 
tients oonnned  tberein,  a  copy  of  wlncb  to  be  sent  to 
Secretary  of  State  and  Clerk  of  the  Metropolitan  Com- 
missionersy  556. 

Secretary  of  State  may  employ  perMms  to  inspect  county  asy- 
lums, ih. 

not  to  extend  to  Beihlem  hospital,  557. 

recovery  and  application  of  penalties,  ib, 

appeal  to  Quarter  Sessions,  558. 

rule  for  interpretation  of  the  act,  559. 

commencement  of  act,  560. 

Schedules : — 

(1)  form  of  agreement  for  uniting  counties,  &c,  ib, 

(2)  form  of  mortgage,  and  charge  upon  county  rates,  561. 

(3)  form  of  warrant,  562. 

(4)  form  of  return,  663. 

(5)  form  of  warrant,  564. 

(6)  form  of  certificate,  t6. 

(7)  form  (^annual  report^  &65, 

M. 
MADHOUSES, 

committee  of  House  of  Commons  appointed  to  inquire  into  state 
of,  474. 

abuses  detected  in  the  management  of,  475.  See  Imsame  Per- 
sons; Ireland  (Lunatic  Atylunu  in);  Lunatic  Asy- 
lums (County)  ;  Scotland  (Madhouses  in). 

MAINTENANCE, 

reference  to  Master  respecting,  after  appointment  of  committees, 

152. 
in  settling  the  amounted  the  comfort  of  lunatic  to  be  regarded,  153. 
will  be  increased  in  proportion  to  income,  154. 
with  respect  to  the  stat.  de  Prar.  Ilea.,  i6. 
whole  income  of  lunatic  sometimes  aUowed  for,  ib» 
increased  on  account  of  circumstances  of  lunatic's  family,  155. 
separate  estate  of  married  women  sometimes  implied  for,  ib, 
sometimes  ordered  out  of  lunatic's  estate  for  his  relations,  156. 
petition  for,  in  favor  of  lunatic's  great  nephew,  refused,  159. 
lunatic's  income  apportioned  amongst  himself  and  his  family,  160. 
allowed  for  education  of  lunatic's  natural  child,  ib, 
where  there  are  two  funds  applicable  towards  maintenance,  it  will 
be  charged  on  that  which  is  most  beneficial  to  lunatic's 
^"^  estate,  161. 

rateable  proportion  will  be  applied  for,  out  of  lunatio'i  estates  in 
jSnffland  and  Scotland,  162. 

?'  rovisional  ulowance  for,  ib. 

lourt  of  Chanceiy  wiU  direct  income  of  funds  in  Court  belonging 
to  lunatics  before  in<^uisition  to  be  applied  for,  435. 
'  reference  to  the  Master  to  inquire  into  the  state  of  mind  of  a  par^ 

'  before  inquisition,  436. 

'  income  of  fund  in  Court  belonging  to  husband  of  imbacile  mind, 

ordered  to  be  paid  tobis  wife  for,  i^. 
^  dividends  ordered  to  be  applied  for,  without  reference  to  the  Maa- 

^  ter,  437. 
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MAINTENANCE  (eofUmued). 

irlien  lepante  oifato  «f  manied  wmnoi  will  not  be  cwdLered  to 
bo  paid  bf  lier  hariMad  for,  439. 

where  Lord  Chancellor  has  not  luriadietiaQ  to  order  property  of 
limatici  not  so  found  by  m^ouitMiB  to  be  aypicd  fov  ^1  • 

suggestion  as  to  the  propriety  of  giving  jnisdiction  as  to  order- 
ing, 16.  n.  (^). 

of  prisoner  acquitted  on  the  gnmnd  of  insanity,  470. 

idiots  and  lunatics  being  paupen,  to  be  maintained  at  the  expense 
of  their  parish,  486. 

justices  may  make  order  for,  i6. 

petitions  for,  669,  671. 

for  increase  of,  684,  685. 

order  for,  687. 

MANIA, 

nature  of,  zlix. 

MANOR, 

stswaid  wIU  be  appointed  by  Master  of  hmatie's,  190. 

MARKET, 

sale  of  goods  in,  Mnds  idiots  and  lunatic^  407. 

MARRIAGE, 

idiots  and  lunatics  cannot  eater  into^  446. 
lunatyi,  during  lucid  intervals,  mar  contract,  ib, 
evidence  of  lucid  intervals  required,  447. 
deaf  and  dumb  person  may  by  signs  ^ntract,  t^. 
of  lunatics  so  found  b^  inquisition  void,  when,  ih» 

so  contracted,  void  without  any  proceedings  in  the  Ecdedas- 

deal  Court,  455. 
the  Ecclesiastical  Court  has  oogniaanceof  determining  validity  o^ 

447. 
issue  sonetimes  directed  to  tnr  vididity  of,  448. 
Court  of  Chancery,  on  behalf  of  lunatic  guaxdiaa,  may  consent 

to  minorV,  ib, 
durisff  insanity  of  party,  wfll  be  dedared  void»  t6. 
may  be  avoided  by  par^  shewing  kU  mm  incapacity,  ift. 
suit  for  nullity  of,  may  be  instituted  by  committee,  449. 
Ecclesiastical  Court  requires  proof  of  insanity,  Inquintion  of  lu- 
nacy not  conclusive,  ib. 
references  to  the  Master  as  to  instituting  suit  for  avoiding,  449. 

petition  for,  716. 
committee  ordered  to  commence  proceedings  for  avoiding,  449. 
wife  entitled  to  alimony  and  costs  pending  suit,  450. 
obtained  by  fraud  and  circumvention  practised  onp«cBOBs  of  weak 

mind,  void,  ib, 
&ther  of  lunatic  cannot  before  inquiaitioa  sustain  «  suit  for  avoid- 

inff  his  son's,  455. 
declared  void  in  the  Ecclesiastical  Court  after  the  death  of  one  of 

the  parties,  456. 
of  an  idiot,  obtained  by  contrivance,  a  criminal  offence,  457. 
of  a  non  campoi,  confined  by  Lord  Chancellor,  a  contempt,  ik 
property  of  non  compos  ordered  to  be  secured  after,  ib^ 

MASTER  IN  CHANCERY, 

most  facts  in  hmacy  after  inouisidon  referred  to,  18. 
objections  to  be  made  by  petition  to  reports  of,  19. 
not  appointed  committee,  144. 
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MASTER  IN  CHANCERY  (eantmued). 

difCEftion  as  to  manafeineiiC  of  hmatte't  ettate  giren  to,  203. 

See  OKOEtLB]    Pbtitions;  RsfBaEiicEs;  Scandal  and 

iMPEatlNBNCE. 

MASTER  OP  THE  ROLLS, 

eaanot  dt  for  the  Chancellor  in  lunacy,  18. 

MEDICAL  MEN, 

may  be  asked  whether  the  facts  proved  shew  symptoms  of  in- 
sanity. 68. 
In  Courts  of  Jmiice^ 

evidence  of,  often  required,  i&. 
must  disclose  secrets,  i6. 

forensic  duty  o^  to  nrove  or  disprove  insanity,  69. 

if  inferior  to  that  of  other  persons  who  have  observed  the  indi- 
vidual, quarts  70. 

their  means  of  judging  acquired  bv  observation,  i6. 

their  mode  of  ascertaming  the  existence  of  insuiity,  i6. 

evidence  o(  should  be  given  and  reedved  with  cantiaii,  71. 

ought  to  adduce  sufficient  reasons  in  support  of  their  <^inioii%  t6. 

in  their  poww  to  prove  the  existence  of  msanityi  73. 

to  visit  county  lunatic  asylums  eight  times  in  the  year,  550. 

not  justified  merely  on  statements  of  relations  in  taking  a  party 
into  cnstodv  as  a  lunatic,  400. 

their  imperfect  knowledge  of  insanity,  xlvii.    See  Physicians. 

MELANCHOLY, 

nature  o^  11. 

MELIUS  INQUIRENDUM, 

may  be  granted  on  behalf  of  the  Crown,  120. 
not  directed  in  lunacy,  110, 112. 

MEMBERS  OF  THE  HOUSE  OF  COMMONS, 

idiots  and  lunatics  incapadtated  for  being  chosen,  4S9. 

lunatics  during  hidd  intcrvab  are  digibw  as,  i6. 

on  their  becoming  insane  a  new  writ  wiD  be  granted  or  refused 

according  to  the  nature  of  the  disorder,  490. 
petitM  for  a  new  wiit  on  account  of  the  insanity  of  a  member, 

referred  to  a  committee  of  privileges,  t6. 
report  of  such  committee,  f6. 

idiots  and  lunatics  inci^fale  of  voting  for,  except  during  ludd 
intervals,  491. 

MISDEMEANOR, 

indictments  preferred  by  the  Metropolitan  Commissioners,  479. 

under  9  Geo.  4,  c.  41,  for,  479,482. 
omitting  to  give  complete  plan  of  house,  or  notice  of  additions 

or  iterations,  596. 
keeping  house  for  reception  of  two  or  more  insane  persons  with* 

out  licence,  598. 
receiving  oatient  into  house  without  medical  certificate,  &c.,  600; 
signing  fiuse  certificate  with  intention  to  deceive,  601. 
physicians,  &c.,  interested  dgning  certificate,  ih, 
Mcefving  pauper  lunatics  wittiout  order,  &c.,  U>, 
negiecting  to  send  a  cop^  of  order  and  medical  certificate,  602. 

notice  of  death  or  removal  of  patient  t6. 
concealing  rooms,  or  persons  confined,  from  inspection,  605. 
receiving  insane  person  to  lodge  in  unlicensed  nouse  without  or- 
der and  medical  certificate,  607. 
omitting  to  make  return  within  twelve  months,  ib.   See  Cai* 
If iNAL  Offences  against  Lunatics  ;  Insane  Peesoivs. 


MONEY, 

may  Ik  paid  -to  tt nant  in  tail,  how,  24^ 
when  considered  in  equity  as  land,  237. 
tinamg  from  fines  o«  renewal  of  leases,  238. 
surplus  of,  produced  by  sale  or  mortgage  of  limatio'e  estates,  ib» 
See  Committee;  Mortgage. 
MONOMANIA, 

definition  of,  liv.    See  Insanity  (Piwfial), 

to  defeat  a  will  must  be  clear  in  point  of  existence  ^nd  .decided  in 

character,  302. 
prisoner  acquitted  of  arson  on  ground  of,  4^,  467. 
of  murder,  467,  n. 
MORTGAGE, 

by  the  Lord  Chancellor's  direction  money  may  be  raised  on  lona- 
tic's  estates  by,  862. 
'     "    course  to  be  pursued  for  raising  money  on  lunatic's  estates  by, 
365. 
character  of  surplus  money  raised  by,  363. 
MORTGAGEES, 

the  Lord  Chancellor  may  direct  committees  to  convey  tinds  vested 

in  lunatic,  377. 
and  may  before  inquisition  appoint  a  person  to  cdnvey^  378. 
course  to  be  pursued  for  obtaining  conveyance  from  hmatic,  381.] 
petition  for  obtaining  conveyance  from  lunatic^  753,  754. 
a  person  appointed  to  receive  mortgage-money  on  befalilf  of  luna- 
tic, 384. 
form  of  re-conveyance  frY>m  lunatic,  770. 
costs  incurred  for  enabling  committee  to  re-convey  must  be  paid 
out  of  lunatic's  estate,  390. 
except  where  he  has  no  beneficial  interest  891. 

N. 
NEW  TRIAL, 

motion  for,  of  traverse  formerly  made  in  Kine^^s  BencK  123. 

in  actions,  to  be  made  to  Court  where  tried,  m  issues  to  Court  of 

Chancery,  ib, 
will  not  be  directed  without  strong  reasons,  287. 

NEXT  OF  KIN, 

preferred  as  committees  of  the  person,  137. 

entitled  to  notice  of  passing  conunittees'  accounts,  175^ 

00$^  of  attendance  on  passmg  accounts,  where  allowed  to^  ibm 

where  refused,  tfr. 
distribution  of  lunatic's  estate  fifler  his  death,  obtained  by  biU  and 
^ot  bjr  petition,  213,  214. 
/       .   property  administered  without  reference  to  interest  ot,  226. 

service  of  notice  on,  when  dispensed  with,  710.  See  Comversioii  ; 
Representatives. 

NQfi,  CQMBOS  MENTIS^ . 
.    origjuA  of  term,  1. 

four  sorts  of  persona  who  are,  2. 

whether  in  action  party  can  avail  himself  pf  plea  oL  40l9* 

of  execution  of  commission  not  required  to  be  given  tofiie  M*1y» 

su^estion  that  ft  ought  to  be^  ih,,  n.  (f). 
^  wty  who  has  entered  caveat  entidfed  to,  102l . 

'Win  be  otderedto  be  given  on  appfica^bn  by'pet&wiri;  9fe 
commission  not  superceded  for  a&obeyingotoer  requiring,  103. 
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NOTICE  (caniinued). 

of  appointment  of  committon  to  be  given  t»  partiee  who  have 

entered  a  eavetU^  136. 
of  petitions  nlating  to  lunatic  tnittee<»  to  whom  to  be  given,  380. 
to  one  next  of  kin,  where  dispenaed  with,  710. 


O. 
ORDERS  IN  LUNACY, 

drawn  up  and  entered  by  Secretary  of  LunaticSy  25. 

by  Register,  when,  628. 

by  Clerk  of  the  Exceptions,  when,  805. 
general  orders  in  lunacy,  756. 

Fotm*  9ft^^' 

to  issue  a  commission  of  lunacy,  656. 

for  the  production  of  the  supposed  lunatic,  and  for  her  examina« 
tion  by  physicians,  t^. 

to  traverse  an  inquisition,  664. 

for  reference  to  Master  to  appoint  committees,  667.  ^ .    / 

for  confirming  report,  and  aa  to  maintenanoei  672. 

for  reducing  securit3r  required  of  committee,  675. 

to  dqposit  securities  in  Master's  office,.  676. 
I  for  enlarging  time  for  perfecting  securityj^  667» 

*  fcNT  the  appointment  of  a  receiver,  678. 

for  transfer  of  stock,  and  inquiry  as  to  lunatic's  debts,  &c.,  680» 

for  appointing  a  committee  without  a  reference,  683. 

for  reference  as  to  increase  of  maintenance,  686. 
, ,    ,  to  confirm  report  as  to  increase  of  mamtenance,  687. 

as  to  accepting  terms  of  comprombe,  694. 

as  to  lending  lunatic's  money  on  mortgage,  697. 
to  confirm  Master's  report  for,  699. 

to  pass  accounts,  701. 

to  dispense  with  order  for  passing  accounts  annually,  70^  . .     ^ 

to  discharge  oommittee,  imd  pass  his  final  account,  706. 
,.  to  deposit  lunatic's  will  and  title  deeds,  710. 

to  transfer  stock,  and  pay  money  to  lunatic's  executor,  715. 

to  supersede  a  commission,  716. 

to  inquire  whether  lunatic  is  a  trustee,  741. 

for  conveyance  of  lands  vested  in  a  lunatic  trustee,  742. 

for  the  appointment  of  new  trustees,  743. 

for  transfer  of  stock  firom  lunatic  trustee,  745. 

for  reference  to  appoint  a  person  to  convey  lands  vested  in  lunatic 
trustee,  747. 
for  conveyance,  749. 

for  reference  as  to  the  appointment  of  new  trustees,  750. 

for  transfer  of  stock  and  payment  of  dividends  on,  752.   See 

ORDERS  IN  SUITS,  ^ 

as  to  pa3rment  of  dividends  and  disposidon  of  Bank  Atmulties;  Wk 
directing  an  annuity  belonging  to  person  of  unsound  xoind  to  be 

carrifsd  to  his  account,  439. 
to  dispense  with  commission  of  Innflcy,  and  fbr  admission  of  sa;: 

tisfactory  evidence  of  a  debt,  440.    See  MAiNmrinct. 

OVERSEERS  OF  POOR, 

to  make  annual  returns  of  insane,  persons  chai|;eable  to  their 

parishes,  547. 
penalty  for  neglect,  or  for  noj:  giving  notice  to  jua^ces.  of  state  of 
.v^iaane  prisons,  548. 
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OVERSEERS  OF  POOR  (eanUnued). 

may  be  ordered  topay  expenaM  ineorred  mpeeliiigpMiper  luna- 
tics, ib,  ' 

may  levy  ezpensei  of  lemoTal  of  hmaUciy  651. 

when  sums  directed  to  be  lataad  by,  miybe  leriadby  diitress  oo, 
652. 

may  appeal  against  an  order  of  settlement  of  pauper  Imiatie,  566. 

of  pansn  where  oflfence  was  committed,  eatined  to  pe&altiet  re- 
oovered  under  9  Gea  4»  c.  40*  p.  658*  . 

one  of,  and  officiating  minister,  may  order  confinement  of  pauper 
lunatics,  601. 

of  parish  where  dfenoe  committed,  entided  to  pendltiei  recoTcred 
under  2  &  8  Wm.4,  c.  107,  p.  611.  See  Lowatio  Asy- 
lums (ComUjf). 

OUTSTANDING  ESTATE.    See  Bond  ;  SEcuarrr. 

P. 
PARISH, 

bound  to  maintain  pauper  lunatics,  486. 

not  entitled  to  send  persons  to  county  lunatic  asylum,  unless  con- 
tributing to  the  expense,  653. 
must  bear  expense  of  remoyai  of  pauper  loaatici^  5644    See  Lu- 
KATic  Asylums  (CoiM^y);  OTBiaBBaa. 

PARTITION, 

by  mm  eempoe  may  be  avoided  by  hit  issue,  256. 

cooipellaUe  by  writ,  ib. 

easier  method  provided  by  statute  for  efl^cting,  t5. 

person  under  disability  may  shew  cause  ogainst  judgment  in,  267. 

usually  effected  by  bul  in  equity,  ib. 

PARTNERSHIP, 

property  of  lunatic  divided  by  private  act  of  Parliament,  373. 

not  dissolved  by  lunacy  of  one  of  4ie  piainerB,  429. 

dissolution  of,  bv  lunacy,  depends  upon  nature  of  the  contract  and 
disorder,  430. 

may  be  dissolved  b^  bill,  on  account  of  insanity  of  one  of  the 
partners,  s6. 

reference  to  the  Master  to  inquire  as  to  stale  of  mind  of  a  part- 
ner, t^. 
to  inquire  as  to  the  best  mode  to  be  pursued  with  respect  to 
concerns  of  partnei^  found  lunatie  by  inqi^sition,  431. 

order  for  winding  up  concerns  of,  and  sale  of  property  of  lunatic^ 
432. 

one  partner  may  be  made  a  bankrupt^  429. 

PAUPER  LUNATICS,    .^ee  Lunatic  Asylums  (Cotm^y);   OvaaaaEas; 
pAaisH;  VAoaANTs. 

PETITIONS  IN  LUNACY, 

to  be  left  with  the  $eoreta]7  of  Lunatics,  623. 

days  for  hearing,  ib. 

entered  by  Secretary  of  Lunatica,  26. 

for  a  commission  of  lunacy,  666. 

for  acceas  to  alleged  lunatic  for  eaabling  hiafiienda  to  oppose  com- 
mission, 668. 

for  production  of  supposed  lunatic  before  commisaioDeri  and  juiy, 
660. 
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PETITIONS  (eoHtmued). 

for  nrodneCion  of  affidavite  iUed,  661. 

for  deliTery  of  lunatic  until  aprpointment  of  committees,  662. 

for  leare  to  travene  an  inquintion,  663. 

the  like  hy  huaband  of  aiippoaed  lunalie,  664. 

for  reference  to  the  Master  for  the  appointment  of  committees, 

667. 
fi>r  the  like  appointment  nd  iaieri$n,  668. 
for  confirmation  of  the  Master's  report  approving  committees,  and 

for  a  ceferenee  as  to  mamtenanoe,  669. 
like  petition,  and  for  taxation  of  costs,  671. 
against  tiie  oonfirmation  of  Master's  report,  673. 
lor  reviewing  Master's  report,  678. 
for  leave  to  carry  in  proposals  for  the  appointment  of  committees, 

and  to  have  notice  of  proceemn^  ib, 
to  reduce  the  security  required  on  investing  part  of  estate  in  the 

Accountant-General's  name,  674. 
for  leave  to  deposit  securities  in  the  Master's  office,  675. 
for  enlarging  tne  time  limited  for  perfecting  the  committee's  se- 
curity, 676. 
of  the  committee  of  the  estate,  for  the  appointment  of  a  receiver, 

677. 
to  confirm  Master's  report  ajmointhig  a  receiver,  for  transfer  of 

stock,  inquiiv  as  to  debts,  and  other  matters,  679. 
for  the  appointment  of  a  committee  without  a  reference,  &c.,682. 
of  wife,  for  increased  allowance  lor  lunatic's  ftmily^  684. 
of  heir-at-law  and  next  of  kin  for  increased  aUowance,  685. 
to  confirm  report  of  increased  allowance^  686, 687. 
that  stock  and  money  belonging  to  the  lunatic  may  be  transferred 

and  paid  into  Court,  688. 
of  the  committee  of  the  estate,  for  a  reference  to  inquire  as  to 
application  of  money  by  the  committee  of  the  person^ 

for  confirming  the  Master's  report,  recommending  the  defence  of 
a  bul  in  equity  by  the  committee,  691. 

for  reference  as  to  expediency  of  instituting  proceedings  in  equity, 
692. 

as  to  accepting  terms  of  compromise,  693. 

that  transoript  of  inquisilion  may  be  transmitted  to  Ireland,  694. 

to  refer  matter  for  scandal  and  impertinence,  695. 

as  to  lending  lunatic's  money  on  mortgage  of  real  estate,  696. 

fi>r  confimuog  Master's  report  in  favour  of  loan,  698. 

to  pass  accounts  fbr  one  year,  700. 

to  pass  further  account,  701. 

for  payment  into  Court  of  balance  found  due  on  passing  accounts, 
tfr. 

fbr  dispensing  with  order  for  nassing  accounts  annually,  and  for 
pa3rment  of  whole  oividends  for  maintenance  and  for 
costs,  702. 

to  pass  accounts  of  an  idiot'3  estate  for  several  years,  705. 

of  the  committee  to  be  discharged,  and  to  pass  his  final  account, 
706. 

of  lunatic's  executor  to  pass  receiver's  accounts,  to  vacate  bond, 
and  to  transfer  stock,  707. 

that  lunatic's  will  and  title  deeds  may  be  deposited,  and  that  ser- 
vice on  one  of  next  of  kin  of  lunatic  may  be  dispensed 
with,  709. 
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PETmOKS  (emtitmed). 

of  younger  ehfldreii  of  hmatic,  lluit  hb  will  may  be  depomteit 
and  the  eomauttee  examined  on  mtemmtoitc%  Til. 

after  death  of  hinatie,  that  his  will  may  be  prored,  ik, 

of  executor  of  a  lunatie,  for  tranafer  of  alo^  «id  payment  ofmoncyy 
712. 

to  nipersede  a  commiBdon,  715. 

for  reference  to  inquire  as  to  proceedings  for  dedaxing  fanwlie'a 
marriage  void,  716. 

appeal  to  the  Kmg  in  Council  against  an  order  in  luna^,  717. 

ibr  a  reference  to  the  Master  as  to  granting  a  lease,  719. 

to  confirm  Master's  rqwrt  for  mnttng  a  lease,  720. 

to  confirm  Master's  report,  and  to  complete  a  purchaae,  737. 

of  a  eorator  for  a  reference  to  inquire  if  party  ciBtHlsd  la 
had  been  found  a  lunatic,  738. 

to  fanqwre  whether  lunatic  ii  trustee,  740. 

lor  conreyance  by  committee,  of  estate  vested  in  hmatie  tmatoe, 
741. 

Ibr  the  appointment  of  new  trustees  of  stock  in  tlie  plaoe  of  a  lu- 
natic trustee,  742. 

Ibr  tranafer  of  stock  from  lunatic  trustee,  744. 

as  to  trustees,  not  found  snch  by  inquisition, 

for  relerence  to  Master  to  appomt  aperMm  to  eoftvey  kmda 

vested  in  lunatic  trustee,  747. 
to  confirm  Master's  report,  and  for  conveyance,  748. 
for  ihe  appointment  of  new  trustees,  750. 
for  tranner  of  stock,  and  payment  of  dividends  and  costs,  751 . 

PiSTTY  BAG  OFFICE, 

officer  at,  will  be  ordered  to  transmit  a  transcript  of  inqoisitiQn  to 

the  Chancery  in  Irdand,  22. 
must  receive  inquest  of  office  and  file  it  within  llnee  days  after  it 

has  been  received  or  offered,  78, 107. 
must  certify  transcript  of  every  inquisition  to  the  Court  of  EaEohe- 

quer,  ib, 

PHYSICIANS, 

sometimes  ordered  to  visit  lunatics,  141. 

ordered  to  report  the  state  of  lunatic,  and  direct  medical  attend- 
ance, 143.  ^«e  Certificate;  ComnssioMms  (ATeAna- 
poUUm);  MxmcAL  Men. 

PLEA, 

whether  party  can  plead  his  past  incapacity  for  avoiding  a  deed 

or  contract,  264,  409. 
plea  to  a  suit  in  equity  for  setting  aside  a  will  in  equity,  282. 
allegation  in  a,  417. 

POWERS, 

given  to  lunatic  cannot  be  executed  by  his  committee,  189. 

except  jpowers  of  leasing,  iff, 
bare  anthonty  given  to  lunatic  cannot  be  ezecnted  by  oonmuttee, 
ib* 

PREROGATIVE.    Se«  King. 

PRESENTATION, 

to  livings  of  lunatics,  belongs  to  the  Crown,  12. 
exercised  by  Lord  Chancellor,  20* 
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PRESUMPTION  OF  LAW,  * 

*  '    ■  tliat  titnattcs'vrVi  recover  their  undentan^ngv;  1«:- 
contra  as  to  i£ots,  2. 

that  every  man  is  sane  until  the  contniTy  U  proved,  36. 
in  fliTOur  of  sanity,  50. 

after  proof  of  insanity,  the  presumption  changed,  ib.    See  Evi- 
demce;  Lucid  Irtbrtals. 
tttrVATE  ACT, 

sometimes  obtained  for  canyinf  into  efi^  settlement^  &c.,  of  lu- 
natic's estates,  973. 
for  sale  and  division  of  hmatic's  partnership  property,  ib, 
.  for  sale  of  an  estate  to  which  lunatic  was  entiuea  as  tenant  in  tail, 
874. 
*  •*■   ^  ^flxr  granting  leases,  «^. 

PRIVIES, 

.     „   .     lA  Uogd«  may  avoid  deeds  on  account  of  the  incapacity  of  their 

ancestors,  263. 
,  in  tennre  and  estate  cannot,  quare^,  ib, 

PROBATE, 

srant  of,  how  o|^M»ed,  300. 

in  common  form  mi^  be  disputed,  when,  t^. 

eoiiolasAv<e  evidence  of  will  of  personalty,  806^   . 

of  par^  being  eimmtor,  t6.  See  Eaanri^Couri  cf) ;  Fraud  ; 

WtLLSy  (9). 

PRODUCTION  OF  NON  COMPOS, 

commissioners  may  issue  warrant  for,  at  execution  of  commission, 
98,625. 

form  of,  .682. 
Lord  Chancellor  will  order,  99,  606. 

form  of  order  for,  656. 
petition  for,  660.    See  Habbas  Corfvs. 

PROHIBITION, 

will  not  lie  to  Eccleaiaatical  Court  on  suggestion  of  rum  compos, 
305. 
nor  to  restrain  their  inquiriee  as  to  testator's  sanity,  306. 
nor  legatee's  insanity,  f»« 
will  lie  to  restrain  party  who  haa  admitted  validity  of  will  in  equity, 
from  afterwards  dispating  it  in  Ecclesiastical  Court,  tb. 

PROOF  IN  LUNACY.    See  Evidence. 

PROVISIONAL  ORDER, 

as  to  lunatics,  sometimes  made,  61. 
pending  the  determination  of  lunacy,  127. 
as  to  disposal  of  property,  ib, 
as  to  appointment  of  committees,  128. 

PURCHASE, 

by  lunatics  not  void  but  voidable,  264. 

of  lands  ordered  to  be  made  by  committees  on  behalf  of  lunatic,  1 83 . 
petition  for,  736. 

R, 
RATES, 

hospitals  for  reception  of  lunatiea,  not  liable  to,  487. 
of  lands  purchased  for  county  lunatic  asylums  not  to  be  increas- 
ed, ib.,  545. 

I  I  I 
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RATES  (Counttf), 

chargeable  with  soma  to  be  allowed  visiton,  under  2  &  3  Wm.  4, 
c.  107,  p.  593. 

remuneration  to  clerk  of  the  neace,  598. 
balance  in  hand  of  clerk  of  the  peace  to  be  paia  in  aid  of,  ib» 

RECEIVER 

appointed,  when  not  expedient  to  intrust  oonunittee  with  pro- 
perty, 145. 
where  party  could  not  give  aecurity  reouiied,  t^. 
where  committee  could  not  be  procured,  iL  165. 
hot  alwaya  required  to  give  same  aeourity  as  committee^  146. 
appointed  where  no  person  would  act  aa  committee  gratnitoualy,  i6. 
where  committee  resides  at  distance  from  lunatic's  estate,  t6. 
solicitor  for  the  commission  will  not  be  appointed,  ih, 
may  be  appointed  on  petition  only,  m  Itmaey,  147. 
the  duties  of,  t6. 
ordered  to  pay  balances  from  time  to  time  into  Bank  of  England, 

to  let  lunatic's  estate,  148. 
security  given  by,  reduced  under  particular  circumstances,  150. 
must  pass  accounts  annually,  174. 

will  be  ordered  to  pay  interest  on  balances  at  5/.  per  cmi.,  ib, 
must  account  when  called  upon,  i6. 

not  allowed  sums  expended,  without  an  order  of  tiie  Court,  202. 
may  be  ordered  to  act  after  death  of  lunatic,  24. 
appointed  by  Court  of  Chanoeiy,  pending  a  suit  in  the  Eodeaiaa- 
tical  Court,  313. 

RECOGNIZANCE. 

idiots  and  lunatics  may  be  bound  by,  250.    St9  Bonn;  Sbcueitt. 

RECORD, 

alienation  by,  binds  idiots  and  lunatics,  when  and  when  not,  242 
— ^255.    See  Fines  ;  Recoveries. 

RECOVERIES. 

idiots  and  lunatics  should  not  be  allowed  to  suffer,  247. 

but  if  permitted  to  do  so,  are  valid,  248. 

averment  against  recovery  of  lunatic  by  attorney  admissible,  i6. 

deed  making  tenant  to  the  pracipe  may  be  avoided  on  account 
ofincapaci^,  249. 

if  vouchee  becomes  msane  after  execution  of  warrant  of  attor- 
ney, recovery  will  not  be  passed,  250. 

if  one  vouchee  becomes  insane,  recovery  may  pass  as  to  the  othen^ 
ib, 

cannot  be  avoided  for  error  after  twenty  yean,  ib, 
saving  of  five  ^ears  to  lunatics,  250. 

relief  in  equi^  against,  when  obtained  by  fraud,  252. 

issue  directed  to  try  capacity  of  party  whtf  has  suffered,  i6. 

RECOVERY  OF  LUNATIC, 

commission  may  be  superseded  on,  204.     See  Supbrsbdbai* 

cannot  avoid  a  purchase  on,  264. 

settlement  directed  to  be  made  by  fine  on,  245. 

entiy  against  a  fine,  must  be  within  five  years  after,  246.    See 

Limitations.  • 
forms  of  afiidavits  as  to,  648,  652.    See  Affidavits  (Fwm*  ffy, 

REFERENCES  TO  THE  MASTER, 

to  inquire  whether  sum  allowed  for  outfit  had  been  properly  ap- 
plied by  committees,  143. 
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REFERENCES  TO  THE  MASTER  (continued). 

as  to  maintenance,  152. 

aa  to  felling  timber  on  lunatic's  estates,  181. 

to  inquire  whether  person  had  been  found  a  lunatic  according  to 
the  laws  of  the  place  where  he  resided,  195. 

to  inquire  as  to  repairs,  202. 

to  decide  ~  a  question  as  to  right  to  lunatic's  property  after  his 
death,  212. 

to  inquire  what  sums  allowed  for  the  maintenance  of  lunatic  had 
been  expended  for  that  purpose  hj  committees,  218. 

to  Inquire  what  sums  ought  to  be  allowed  for  past  maintenance 
of  a  lunatic  to  her  mother,  221. 

to  inquire  what  wills  had  been  executed  by  lunatic,  334. 

as  to  granting  leases,  342. 

when  dispensed  with,  343. 

as  to  granting  leases  in  general  terms,  346. 

to  receive  proposals  for  granting  leases  for  lives,  348. 

as  to  payment  of  debts,  357. 

in  genera]  terms,  as  to  sale  or  mortgage  of  estates,  365. 

to  inquire  as  to  expediency  of  applymg  for  private  act  anthorizing 
sale  of  lunatic's  estates,  373. 

to  inquire  as  to  best  mode  of  effecting  sale  under  poweta  of  a  pri- 
vate act,  374. 

to  inquire  whether  party  is  a  lunatic  trustee  or  mortgagee  within 
11  Geo.  4  &:  1  Will.  4,  c.  60,  p.  381. 

like  inquiiy  as  to  lunatic  not  so  found  by  inquisition,  883. 

to  appoint  a  person  to  receive  money  on  behalf  of  lunatic  mort- 
gagee, 384. 

as  to  the  appointment  of  new  trustees,  387. 

to  inquire  if  beneficial  to  lunatic's  estate  to  continue  copartnership 
business,  431. 

as  to  marriage  of  lunatics,  449.      See  Master  in  Chahcbry; 
Orders  {Forms  of) ;  Petitions  (Fomu  of). 

REGENT, 

will  be  appointed  in  case  of  the  mental  incapacity  of  the  Monarch, 

488. 
committees  of  the  two  Houses  of  Parliament  appointed  to  examine 

the  physicians  who  attended  George  the  Third,  t6. 
report  of  such  committees  as  to  the  expediency  of  appointing  a, 

489. 

RELATION, 

inquisition  has  relation  to  birth  of  idiot,  for  what  purpose,  U. 
of  inquisition  to  avoid  contracts,  418. 

RELATIONS  OF  LUNATICS, 

allowance  for  maintenance  of,  when  ordered,  156. 
upon  what  principle,  157. 
ground  of  refusal  m  a  recent  case,  159.    See  Maintenance. 

RENTS, 

application  for  abatement  of,  must  be  made  by  committee,  180. 

petition  for,  723. 
will  be  referred  to  Master  to  inquire  as  to  abatement  of,  180. 

reference,  where  dispensed  with,  181. 

REPAIRS, 

committee  not  allowed  money  expended  for,  without  an  order  of 
Court,  201. 

III^ 
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REPAIRS  (continued). 

committee  should  petition  Lord  Chancellor  for  refeT«nce  to  the 
Master  as  to  repairs,  202. 
form  of  petition  for,  724. 
sums  expended  in,  ordered  to  be  a  charge  on  lunatic's  real  estate, 
202. 

REPORT  (Annual), 

of  the  state  and  condition  of  all  houses  licensed,  and  of  the  care 
of  patients  confined  therein,  to  be  made  by  Metropolitan 
Commissioners  in  June,  to  Lord  Chancellor,  606. 

copy  of  visitors*,  to  be  transmitted  by  clerk  of  visitors  to  deik  of 
Metropolitan  Commissioners,  t6. 

in^iectors  appointed  by  Lord  Chancellor,  or  Secretary  of  State  for 
Home  Department,  to  report  result  of  inspection  or  in- 
quiry, 608. 

in  August,  to  be  made  to  clerk  of  Metropolitan  CommisaionerB, 
by  public  hospitals,  613. 

REPRESENTATIVES, 

claims  arising  between  real  and  personal,  226. 

fraudulent  conversion  by  committees,  228. 

no  equi^  between,  unless  there  has  been  a  breach  of  trust,  ib. 

next  of  kin  not  entitied  to  produce  of  timber  applied  in  redeem- 
ing land  tax,  230. 

orders  made  on  conversion,  to  preserve  rights  of,  233. 

fines  on  renewal  of  leases  to  whom  they  belong,  238. 

surplus  produce  of  estates  sold,  ib»  See  Conversion;  Hsia-AT- 
Law  ;  Next  op  Kin. 

RETAINER, 

grant  of  administration  to  another  does  not  prejudice  the  lunatic's 
right  of,  336. 

RETURNS  (Privaie), 

of  patient  received  into  unlicensed  house  to  be  made,  when,  607. 

REVIEW  (Commiuion  of), 

how  obtained,  and  when  granted,  311,  312. 

abolished  by  stat  2  &  3  Will.  4,  c.  96,  s.  3,  p.  803. 


S. 

SALE  OF  LUNATICS'  ESTATES, 

formerly  the  Lord  Chancellor  had  no  power  to  orderi  355. 

not  even  for  payment  of  debts,  t&. 
except  by  bill,  356. 
power  as  to,  fint  dven  by  43  Geo.  3,  c.  75,  p.  359. 

exercised  for  lunatic  s  benefit,  360. 

copyholds  not  within  that  act,  ib, 

extended  to  copyholds  by  59  Geo.  3,  c.  80,  ib, 
additional  powers  as  to,  »ven  by  9  Geo.  4,  c.  78,  p.  361. 

annuity  charged  on  lunatic's  life  estate  under  last  act,  •6. 
the  above  acts  repealed,  362. 

the  Lord  Chancellor  under  certain  circumstances  may  order,  d. 
money  arising  from,  how  to  be  applied,  363. 

the  nature  of  surplus  money  arising  from,  ib, 
lunatic's  benefit  to  be  considered  in  exercise  of  power  as  to,  364. 
reasons  to  be  shewn  for  justifying,  ih. 
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SALE  OF  LUNATICS*  ESTATES  (continued), 
course  to  be  pursued  for  obtaining,  366. 
references  to  the  Master  as  to,  ib. 

forms  of  petitions  for,  727. 
orders  for,  ib.f  367. 

form  of,  737. 
form  of  conveyance  to  purchaser  on,  767. 
Lord  Chancellor  cannot  order,  of  tenant  in  tail,  qvueref  732,  n. 

SCANDAL  AND  IMPERTINENCE, 

proceedings  in  lunacy  may  be  referred  to  Master  for,  423. 
petition  for,  69d. 

SCIENCE, 

persons  skiUed  in  particular,  may  give  evidence  respecting,  67. 

SCIRE  FACIAS, 

may  be  sued  out  at  suit  of  Crown  to  avoid  alienations  of  lunatics, 

260. 
not  resorted  to  now,  261. 
heir  of  fum  compos  after  his  death  may  enter  without,  263. 

SCOTLAND, 

the  common  laws  of  England  do  not  bind,  28. 

the  law  of,  provides  curators  for  persons  under  mental  disabilities, 

the  guardianship  of  such  persons  formerly  vested  in  the  King,  29. 

Barons  of  the  Exchequer  exercise  jurisdiction  in,  ib, 

the  method  provided  for  inquiring  into  the  state  of  a  party's  mind 

in,  30. 
to  whom  the  care  of  fatuous  and  furious  persons  is  committed  in, 

ih. 
a  tutor  appointed,  ib. 
the  tutor  accountable,  31. 

will  not  be  discharged  until  he  has  accounted,  ib, 

cannot  alien  the  heritable  subjects  of  persons  under  his 

chaige,  t6. 
nor  lease  beyond  the  term  of  his  administration,  339,  n. 
jury  to  inquire  when  the  party's  disorder  conunenced  in,  31. 

verdict  of,  suiBcient  to  avoid  deeds  in,  ib\ 
party  ought  to  be  produced  before  inquest  in,  ib, 
deeds  of  fatuous  and  furious  persons  may  be  declared  void  by 

Court  of  Session  in,  32. 
curators  of  idiots  appointed  in  some  instances  by  the  Sovereign  in, 

ih. 
curator  bonk  appointed  by  the  Court  in,  t6. 

form  of  petition  of,  for  transfer  of  stock,  738. 
interdiction  defined,  33. 

voluntary  and  judicial,  ib. 
how  imposed,  ih. 
how  taken  off,  34. 
the  law  as  to  crimes  in,  the  same  as  that  of  England,  ih, 
facility  combined  with  undue  advantage  wiU  avoid  a  deed  in,  273. 
necessary  to  shew  that  a  person  of  weak  intellect  understood  a 

deed  executed  by  him  in,  ib. 
the  power  of  disposition  by  will  confined  to  moveables  in,  338. 

cannot  be  exercised  by  idiots,  &c.,  in,  ib. 
Lord  Chancellor's  jurisdiction  does  not  extend  to,  151. 
tutor  cannot  change  the  right  of  succession  to  property  in,  226,  n. 
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SCOTLAND  (cofi^tfe^O- 

the  act  relating  to  the  property  of  lunatics  not  to  extend  to,  515. 
the  new  trustee  act  not  to  extend  to,  524. 

SCOTLAND  (Madhouses  m\ 

act  to  regulate  madhouses  in  Scotland,  55  Geo.  3,  c.  69,  p.  578. 

sheriffs  to  grant  licences,  renewable  yearly,  ib. 

no  madhouse  to  be  kept  without  licence,  tb. 

penalty  on  sheriff,  &c.,  neglecting  to  pay  monies,  579. 

mspectors  to  be  elected,  ib. 

witMn  what  time  madhouses  inspected,  ib. 

other  medical  persons  employed,  580. 

sheriff,  &c.,  to  ascertain  whether  persons  improperly  confined,  ib, 

sheriff,  &c.>  to  make  order  for  reception  of  lunatics,  ib. 

regulations  concerning  suet  reception,  ib. 

penalty  for  confining  lunatic  without  order,  ib. 

for  signing  certificate  without  having  examined  the  party 

to  whom  it  relates,  581. 
report  or  certificate  signed  by  medical  person,  ib. 
sheriff,  &c.,  may  make  interim  order,  tb. 
madhouses  to  be  inspected  twice  a-year,  ib. 
inspectors  may  inspect  at  any  time,  582. 
sheriffs,  &c.,  may  bberate  persons  improperly  detained,  ib. 
licence  may  be  recalled,  ib. 
sheriff,  &c.,  may  make  rules  and  regulations,  •&. 
regulations  to  be  transmitted  to  clerk  of  court  of  justiciary,  ib. 
act  not  to  extend  to  public  hospitals,  nor  to  confinement  of  one 

person,  583. 
recovery  and  appUcation  of  penalties-expense  of  executing  act, 

ib. 
sherifis,  &c.,  to  transmit  accounts  to  commissioners  of  supply,  ib. 
copy  of  accounts,  with  report,  to  be  transmitted  to  college  of  phy- 

sicians  and  to  courts  of  justiciary,  584. 
powers  granted  by  act,  to  be  without  prejudice  to  powers  granted 

by  law,  ib. 
this  a  public  act,  •&. 

act  for  altering  and  amending  55  Geo.  3,  c.  69 — 9  Geo.  4,  c  34^  ib. 
what  sums  shall  be  paid  for  uoei^ces  granted  for  the  care  of  insane 

persons,  i6. 
books  to  be  kept  for  entering  time  of  admission  and  dischaige  of 

insane  persons,  585. 
whenever  coercion  used,  an  entiy  to  be  made  in  such  books,  ib, 
books  to  be  produced  to  inspectors,  who  are  to  insert  the  diste  of 

inspection,  ib. 
no  insane  person  to  be  received  into  an  hospital  without  a  warrant 

nom  sherifi^  who  is  to  inspect  hospitals^  s^. 
houses  of  reception  to  be  visited  by  medical  men,  t6. 
ministers  empowered  to  visit  madhouses  within  their  parishes, 

586. 
regulations  as  to  persons  with  whom  lunatics  are  ftkrU/dy  oqd- 

fined,  ib. 
secretary  of  state  may  erase  the  name  of  lunatic  from  register, 

587. 
justices  may  appoint  three  of  tiieix  number  to  inspect  hospitals, 

&c,  to. 
this  and  recited  act  to  be  construed  together,  ib. 
schedule — ^forra  of  weekly  register  to  be  laid  before  inspectors,  tb. 
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SECRETARY  OF  LUNATICS, 
Appointed  by  parol,  25, 
the  duties  of  his  office,  ib. 

by  whom  performed,  26. 
the  fees  of,  784. 

SECRETARY  OF  STATE  FOR  HOME  DEPARTMENT, 

may  order  vishatioo  of  patients  in  the  core  of  relatives,  608. 
may  employ  Metropolitan  Commissioners  or  other  person  to  visit 

lunatic  asylums  and  public  hospitals,  ib 
may  order  persons  convicted  of  offences  becoming  insane  to  be 

removed  to  a  county  lunatic  asylum,  555. 
may  employ  persons  to  inspect  county  lunatic  asyhmia,  ^56. 

SECURITY  REQUIRED  OF  THE  COMMITTEE  OF  THE  ESTATE, 
committees  enter  into  bond  with  two  sureties  for  accounting,  148. 
amount  of,  settled  by  Attorney-General,  t6. 

inventory  of  property  left  with  him,  149. 
where  dispensed  with,  ib. 
the  time  lor  perfecting  enlarged,  ib. 

on  account  of  reduction  of  outstanding  estate,  150, 
absence  of  surety,  ib, 
where  reduced,  and  new  taken,  150.  • 
bond  delivered  up,  and  greater  taken,  where,  150, 
wOl  be  vacated  when  the  executors  or  administrators  of  commit- 
tee have  passed  accounts,  151. 
on  the  recovery  of  the  lunatic  and  the  commission  being  su- 

Serseded,  i&. 
\e  death  of  the  lunatic  and  payment  of  balance  into 
•  Court,  ibm 

whether  bond  has  sfune  force  as  a  statute  staple,  qtuere,  152. 
proceedings  on,  where  parties  reside  in  Scotland,  152. 

against  committee  oy  attachment,  ib.    See  Attorney-Gen- 
eral; Bond. 
SENTENCE, 

ought  not  to  be  passed  on  a  non  ctnnpos,  467. 

SEPARATE  ESTATE, 

ordered  to  be  paid  to  husband  for  maintenance,  155. 

wife  supportea  by  husband  and  permitting  it  to  be  received  by 
him  can  claim  only  one  year's  arrears  at  his  death,  222. 

wife  demanding  payment,  on  living  separate  from  husband  with- 
out allowance,  entitled  to  all  arrears,  ib. 

lunatic  wife  incapable  of  waiving  her  right  to,  ib. 

expense  sustained  by  husband  on  account  of  wife's  insanity  con- 
sidered in  taking  an  account  of  arrears  of,  ib. 

in  a  recent  case  representatives  of  lunatic's  wife  held  entitled  to 
recover  all  arrears  of,  224.    See  Husband  and  Wife. 

SEQUESTRATION.    See  Clergymen. 

SERVICES, 

to  which  lunatics  estates  are  liable,  to  be  petformed  by  committee 
191.    See  Copyhold. 

SHERIFF, 

to  inquire  as  to  what  gives  the  Ring  a  title  to  property,  74. 
bound  to  summon  juries  to  take  inquisitions,  95. 
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SOLICITOR.    See  Attorney,  Co$t8. 

STATUTES, 

3  Edw.  1,  c,  24,  p.  75. 
18Edw.  1,  St.  4,  p.  243. 
29Edw.  1,  p.  75. 
15Edw.  2,  p.  243. 

17  Edw.  2,  cc.  9,  10,  pp.  1, 10,  11,  81,296,497. 
14  Edw.  3,  c.  8,  p.  75. 

31  Edw.  3,c.  11,  p.  12. 
34  Edw.  3,  c.  13,  pp.  75,95. 
36  Edw.  3,  c.  13,  pp.  76,  106. 

—  c.  14,  p.  95. 

8  Hen.  6,  c.  7,  p.  79. 
— c.  16,  pp.  76,  79,  113,  124. 

18  Hen.  6,  cc.  6,  7,  pp.  77,  106,  113,  124. 

23  Hen.  6,  c.  16,  pp.  77,  106. 

c.  17,  p.  95. 

12Edw.4,c.  9,  p.  78, 

4  &  6  Hen.  7,  c.  24,  pp.  245,  247. 

1  Hen.  8,  cc.  8,  9,  pp.  78,  95,  106,  107. 

c.  10,  pp.  79,  113. 

24  Hen.  8,  c.  12,  p.  305. 

31  Hen.  8,  c.  1,  p.  256w 

32  Hen.  8,  c.  32,  iJ. 

33  Hen.  8,  c.  20,  p.  468. 
— '• c.  39,  p.  152. 

34  &  35  Hen.  8,  c.  5,  p.  274. 
2&  3Edw.  6,  c.  8,  pp.  117,  498. 
1  &  2  Pha.  &  Mary,  c.  10,  p.  468. 
1  Eli«.  c.  1,  p.  310. 

43  Eliz.  c.  2,  p.  487. 
12  Car.  2,  c.  24,  p.  10. 

22&23Car.2,  c.  10,  p.  12. 

29  Car.  2,  c.  3,  p.  283. 

21  Jac.  1,  c.  16,  pp.  403,  405. 

8&9Wm.3,c.31,p.256. 

10&llWiI1.3,c.  14,p.250. 

3&4Anne,  c.  18,  p.  266. 

4  Anne,  c.  16,  p.  406. 

5  &  6  Anne,  c.  8,  p.  28. 
I  Geo.  1,  c.  10,  p.  188. 
llGeo.  2,  c.  19,  p.  763. 

15  Geo.  2,  c.  30,  pp.  447,  527. 
17  Geo.  3,  c.  53,  p.  801. 
39&40Geo.3,  c.  88,p.  17. 

— -; c  94,  pp.  470,  471,  529—531. 

41  Geo.  3,  c  109,  pp.  185,  186,  256. 
42Geo.  3,  c.  116,p.  187. 
45  Geo.  3,  c.  124,  p.  483. 
47Geo.3,c.  24,  p.  17. 
48  Geo.  3,  c.  142,  p.  199. 
51  Geo.  3,  c.  1,  p.  489. 

52Geo.  3,cc.  6,  7,  8,  p.489. 
53  Geo.  3,  c.  24,  p.  18. 

c.  127,  p.  492. 

56  Geo.  3,  c.  60,  p.  194. 
c.  100,  p,  399. 
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STATUTES  (continued), 

69  Geo.  8,  c.  78,  p.  185. 

c.  80,  pp.  14,  360,  361. 

4  Geo.  4,  c.  76,  pp.  448,  528. 

6  Geo.  4,  c.  16,  p.  429. 

c.  53,  pp.  114,  115,  123,  124, 125,  128,  499—501. 

7  Geo.  4,  c.  45,  pp.  24,  25. 

c.  57,  pp.  5,  84,  409,  525. 

7  &  8  Geo.  4,  c.  28,  p.  469. 

9  Geo.  4,  c.  40^p.  14,  85, 472,  486,  487,  532—566. 
11  Geo.  4  &  1  Will.  4,  c.  36,  pp.  427,  433. 

c.  40,  p.  318. 

c.  60,  pp.  5,  14,    18,  20,    21,    85,    189, 

375,  377,  378,  379,  380,  381,  383,  386,  387,  393,  517 
—625. 

c.  65,  pp.5,    14,  18,  20,   21,    135,  186, 


188,  191,  192,  193,  194,  238,  239,  341,  347,  348,  349, 
350,  354,  363,  364,  365,  366,  371,  429,  502—^17, 
732,  («). 

1  Will.  4,  c.  2,  p.  489. 

2  &  3  Will.  4,  c.  40,  p.  525. 

c,  45,  p.  492. 

c.  71,  p.  804. 

■       c.  80,  p.  801. 

c.  92,  p.  803. 

c.  107,  pp.  588—621,  783,  («). 


-c.  Ill,  p.  624,  (»). 


STATUTES  REPEALED, 

26  Hen.  8,  c.  19,  pp.  311,  803. 
33  Hen.  8,  c.  20,  p.  468. 

I  &  2  Phil.  &  Mary,  c.  8,  p.  310. 
8Eliz.  c.  5,  p.  311. 

4  Geo.  2,  c.  10,  pp.  375,  376,  389,  390. 

5  Geo.  2,  c.  26,  p.  433. 
17  Geo.  2,  c.  5,  p.  486. 
29  Geo.  2,  c.  31,  p.  349. 

II  Geo.  3,  c.  20,  pp.  238,  339,  347. 

14  Geo.  3,  c.  49,  pp.  60,  474,  475,  477. 

36  Geo.  3,  c.  90,  p.  192. 

39  &  40  Geo.  3,  c.  56,  p.  24. 

43  Geo.  3,  c.  75,  pp.  185,  189,  239,  340,  341,  355,  359,  360, 

362. 
l&2Geo.  4,  c.  15,  p.  194. 
1  &  2  Geo.  4,  c.  114,  pp.  35,  376. 

5  Geo.  4,  c.  71,  p.  486. 

6  Geo.  4,  c.  74,  pp.  5,  35,  192,  193,  376,  377,  391,  392. 

9  Geo.  4,  c.  41,  pp.  60,  398,  402,  477,  478,  479,  480,  482,  485. 

9  Geo.  4,  c.  78,  pp.  21,  135,  185,  239,  361. 

10  Geo.  4,  c.  18,  p.  477.    See  Ireland. 

STOCK  IN  PUBLIC  FUNDS, 

standing  in  lunatic's  name,  may  be  transferred  by  Lord  Chancel- 
lor's order,  on  the  petition  of  the  committee,  193,  514. 
where  lunatic  is  out  of  England,  194,  514. 

reference  to  the  Master  to  inquire  whether  party  baa  been 
foimd  a  lunatic,  where  be  resides,  195. 
petition  for,  738. 
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STOCK  IN  PUBLIC  FUNDS  {continued). 

transferred  to  CommiBsionerB  of  Kational  Debt,  vt-tmisferred  to 

committee  without  refefence,  194.  -    •  • 

standing  in  name  of  truatee  for  lunatic,  will  be  ordered  to  be 
transferred  into  name  of  the  Attomey^General,  198. 
petition  for,  679.    ^OaDsas;  Petitions;  TausTsss. 

SUICIDE, 

symptom  of  insanity,  Ixviii. 

not  conclusive  evidence  of  insanity,  57. 

commission  of,  three  days  after  execution  of  will,  held  not  to 
avoid  it,  ib» 

highly  criminal,  58. 

presumption  of  law  in  fhvour  of  the  insanity  of  a  party  commit- 
ting, ib.    See  Felo  de  se. 

SUITS  IN  EQUITY, 

(1)  By  Lunatics^ 

may  be  instituted  by  their  committees^  415. 

the  Attorney-General,  ib. 
relator  must  be  named  in  information  by,  t&. 
directions  for  care  of  property,  and  appointment  of  a  committee 

in,  416. 
bill  may  be  taken  off  the  file,  if  filed  by  person  of  uasomid>  Blind, 

when,  417. 
on  plaintiff  becoming  a  lunatic,  a  supplemental  bill  must  be  filed, 

by  whom,  t6. 
committee  should  obtain  Lord  Chancellor's  sanction,  previously 

to  instituting,  ib. 
that  lunatic  is  stultified  by  suit,  not  a  ground  for  demurrer,  418. 
by  conunittee  to  set  aside  contracts,  over-reached  by  an  inquisition 

of  lunacy,  418. 
bill  will  not  lie  in  lunatic's  lifetime  to  perpetuate  testimony  of  the 

witnesses  to  his  will,  336,  422. 

(2)  Agamet  LtmaiicSf 

are  defended  by  iheir  committees  or  by  guardian,  424. 

committees  should  obtain  direction  of  Lord  ChanceKor  for  defend- 
ing, 425. 

before  inquisition,  guardian  wiO  be  i^pointed  to  defend,  ib. 
fact  of  lunacy  must  be  verified  Iw  afiidavit,  ib, 

committee  may  defend  without  an  order  appointing  him  guaidian, 
426. 

by  whom  a  supplemental  bill  must  be  filed  on  a  defendant  beeppi- 
ing  a  lunatic,  427. 

insanity  a  good  defence  in,  428. 

may  be  instituted  to  dissolve  a  partnersh^,  where^  430.  Se€ 
Paetneiuhip. 

bin  may  be  taken  pro  confesso  against  defendant,  where,  433. 

persons  bound  by  oill  pro  confeuo,  ib, 

if  heir  be  non  compot,  decree  to  be  served  on  his  committee, 
ib. 

the  defendant  cannot  prove  his  own  incapacity,  in  order  to  get  li 
of  decree  jwo  cofi^MPo,  434. 

SUPERSEDEAS  OF  THE  COMMISSION, 

for  irregukr  returns,  108,  109, 112,  206. 

for  misconduct  on  execution  of  commission,  111 . 
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SUPERSEDEAS  OF  THE  COMMISSION  (<:imimuid), 
for  misconduct  of  witneflaety  20fi. 
on  the  lunatic's  return  to  a  soond  state  of  mind  and  capacity  to 

manage  his  affairs,  204. 
petition  for,  should  be  in  the  name  of  neii  cempotf  ib, 

form  of,  715. 
commission  suspended  in  one  case,  to  see  if  lunatic  had  recovered, 

205. 
order  for  superseding  commission  and  taxation  of  coafs»  ib. 
on  application  for,   where  evidence  of  capacity  is  conflicting  an 

issue  sometimes  directed,  206. 
determination  as  to  grantinjg,  requires  much  caution,  ib. 
party  to  be  restored  by  writ  of,  207. 
rorm  of  writ  for,  before  appointment  of  committees,  637. 
after  appointment  of  committees,  638. 

SURETIES.    SeeBovD;  Security. 

SURRENDER.    5ee  Copyholds;  Grant. 

T. 
TESTAMENTS.    See  Wills. 

TESTIMONY.    i9ee  Evidincb  ;  Witnesses. 

TIMBER, 

may  be  cut  by  the  committee,  under  the  directioii  of  the  Lord 

Chancellor,  13,  181. 
reference  to  the  Master  to  inquire  as  to  propriety  of  cutting,  181. 
petition  to  confirm  Master's  report,  725. 

order  for,  726. 
in  woods,  should  be  managed  in  usual  way,  182. 
produce  o(  will  be  ordered  to  be  naid  into  Court,  197* 
neii^t'-law  of  lunatic  not  entitiea  to  have  surplus  produce  of,  re- 
stored after  lunatic's  death,  229. 

TRANSCRIPT, 

of  inquisition  to  be  certified  to  the  Exchequer,  107. 
may  be  transmitted  from  England  to  Ireland,  and  vice  versA, 
21,  515. 
order  for,  obtained  by  petition,  21. 
petition  for,  694. 

TRANSFER.    See  Stock  in  Public  Funds;  Trustees. 

TRAVERSE  OF  THE  INQUISITION, 

b^  common  law,  party  not  entitied  to,  113. 
right  of,  given  by  statute,  ib. 

petition  for,  must  be  presented  within  three  months  after  the  re- 
turn of  inquisition,  otherwise  burred,  114,  500. 
fi>nn  of  petitions  for,  663,  664. 

persons  traversing  most  give  security,  where,  114,  500. 
new  trial  of  traverse  may  be  ordered,  115,  501. 
application  for,  must  be  made  by  petition  to  the  Lord  Chancellor, 

115 
may  be  tried  by  special  juiy  at  assizes,  ib. 
proceedings  on,  in  the  Petty  Bag  Offic«^  i6. 
security  required  on  traverses,  116. 
person  traversing  considered  a  defendant,  ib. 
a  right  by  law,  117. 
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TRAVERSE  OF  THE  INQUISITION  (conimued). 
idiot  must  appear  in  person  on,  118. 
lunatic  may  appear  by  attorney  on,  t^. 
private  examination  of  party  by  Lord  Cbanoellor,   to  ascertain 

party's  wish  as  to,  ib. 
not  allowed  of  second  inquisition,  119. 
beir  of  party,  after  bis  death,  cannot  have,  119. 
Crown  may  have  melius  inquirendum,  but  not  entitled  to,  120. 
alienee  of  lunatic  may  have,  t^. 
leave  for,  sometimes  granted  upon  condition,  ib, 
where  refused  to  husband  of  lunatic,  121. 
whether  stranger  may  have,  122. 

application  to  be  made  to  Lord  Chancellor  for  a  new  trial  of,  123. 
money  ordered  to  be  advanced  by  committees  for  trial  of  the,  128. 
form  of  pleadings  in  a,  665. 

TRESPASS. 

lunatics  answerable  for,  407 » 

TRUSTEES. 

lunatic  trustee  or  mortgagee  enabled  to  convey  under  4  Geo.  2, 
c.  10,  D.  375. 

lunatic  against  wnom  no  commission  had  issued,  not  within  that 
act,  ib. 

copyholds  not  within  that  act,  376. 

having  interest  or  duties  to  perform,  not  within  thai  act,  ib, 

conveyance  may  be  obtained  from,  though  not  found  a  lunatic  by 
inquisition,  ib. 

where  they  are  lunatic,  the  Lord  Chancellor  may  direct  their 
committees  to  convey  land,  377,  519. 

and  may  direct  the  committee  or  other  person  to  tnxisfer  stock, 
or  fiinds  standing  in  their  names,  and  receive  divi- 
dends, ib. 

and  may  before  inquisition  appoint  a  person  to  convey  or  trans- 
fer, 378,  519. 

upon  whose  petition  the  order  is  to  be  made,  378,  520. 

petition  for  transfer  by,  may  be  intitled  in  the  lunacy,  379. 

Lord  Chancellor  may  direct  bill  to  be  filed  where,  ib.,  520. 

committee  may  be  compelled  to  convey  or  transfery  ib.,  521. 

persons  having  beneficial  interest  or  duties  to  perform  within  the 
new  act,  t^.,  521. 

constructive  trusts,  and  by  implication  of  law,  within  the  new  act, 
380,  522. 

two  days'  notice  of  petition  must  be  given,  380. 

course  to  be  pursueo,  in  order  to  obtain  conveyance  from,  ib. 

reference  to  the  Master,  381. 
petition  for,  740. 

confirmation  of  Master's  report,  and  order  to  convey  or  transfer,  i6. 
petition  and  order  for,  741 . 

in  some  cases  release  directed  to  be  executed  to,  382. 
form  of,  774. 

course  to  be  pursued  for  obtaining  conveyance  from  hmatic  trus- 
tee or  mortgagee  not  so  found  by  inquisition,  382. 

reference  to  Master  to  inquire  whether  party  is  within  the  act,  ib, 
petition  for,  747. 

confirmation  of  Master's  report,  and  order  appointing  a  person  to 
convey  on  behalf  of  lunatic,  383. 
petition  and  order  for,  748. 
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TRUSTEES  (continued), 

how  transfer  of  stock  vested  in  lunatic,  may  be  obtained  before 

inquisition,  384. 
order  may  be  made  by  Lord  Chancellor,  without  reference  to  the 

Master,  385. 
on  transfer  of  stock  belonging  to  married  woman  to  her  husband, 

she  must  be  examined  and  consent,  ib. 
in  certain  cases  the  Lord  Chancellor  or  Court  of  Chancery  may 

appoint  new  trustees  upon  petition,  386. 
reference  to  the  Master  as  to  sucn  appointment,  387. 

petition  and  order  for,  742. 
order  made  on  confirmation  of  Master's  report,  388, 

petition  and  order  for,  744. 
Lord  Chancellor's  order  appointing  new  trustees,  388. 
costs  incurred  by  committee  of  lunatic,  to  be  paid  by  the  cestui 

que  trust,  389. 
not  allowed  when  occasioned  by  his  own  misconduct,  390. 
must  bear  expense  of  commission  applied  for  on  their  own  ac- 
count, ib.    See  Orders  (Fomu  of) ;  Petitions  (Forms 

of), 

V. 
UNSOUND  MIND, 

Lord  Hardwicke*s  interpretation  of  meaning  of,  2. 

the  uncertain  meaning  of,  as  explained  by  Lord  EUhn,  5,  87. 

finding  a  party  to  be  of,  will  support  a  commission  of  lunacy,  86, 

108. 
diversity  of  opinions  of  medical  men  as  to  the  meaning  of,  xlvii. 
definition  of  sound  and  unsound  mind,  39. 


V. 

VAGRANTS, 

being  lunatics,  may  be  confined  by  order  of  justices,  551. 
expenses  incurred  respecting,  may  be  levied  on  their  estates,  tb. 
See  Lunatic  Asylums  (County). 

VICE-CHANCELLOR, 

cannot  sit  for  Lord  Chancellor  in  lunacy,  18* 

VISITORS,    . 

to  be  appointed  by  justices  at  Michaelmas  quarter  sessions,  593. 
one  or  more  physician,  &rc.  f6. 
in  case  of  death  or  refUsal,  others  to  be  appointed,  ib, 
not  to  keep,  nor  attend  professionally  patients  in,  licensed  house, 
594. 
on  doing  so,  appointment  to  be  void,  ib, 
clerk  of  the  peace  or  other  person  to  be  appointed  by  justices 
clerk  to,  ib. 
assistant  to,  may  be  appointed,  ib. 

oath  to  be  taken  by,  and  form  thereof,  595. 
houses  licensed  to  be  visited  three  times  a-year  by,  604. 
to  inquire  whether  divine  service  is  performed,  and  what  employ- 
ment, &c.,  provided  for  lunatics,  ib, 
on  visitations,  minutes  to  be  made  by,  and  entered  in  book,  ib. 
may  set  at  liberty  persons  improperly  confined,  605. 
except  persons  found  lunatic  by  inquisition,  ib. 
may  report  their  state  to  Lord  Chancellor,  &c.,  ib. 


sm 
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VISITORS  (cotUinued). 

may  vi«it  houaes  at  night  on  infonnation  of  mal-practicea,  606. 
may  order  information  to  be  given  as  to  the  con&iement  of  a  par- 
ticular person,  ib, 
clerk  of  the  oeace  to  transmit  transcript  of  their  minutes  to  clerk 

of  Metropolitan  Commissioners,  ib. 
may  summon  witnesses,  609. 

form  of,  621.    See  Lunatic  Asylums  (County). 

VOLUNTARY  CONVEYANCE, 

obtained  from  weak  person,  may  be  avoided,  268. 

VOLUNTARY  SETTLEMENT, 

creditor  of  lunatic  may  file  bill  to  set  aside  a,  357. 


W. 
WARRANT, 

tommiasionen  ma^  sign,  for  production  of  lunatic  at  oiecution  of 
'^  oomnisnon,  98,99. 

form  of,  632. 

WASTE  AND  DESTRUCTION, 

in  what  sense  used  in  the  stat.  de  pntr,  repu,  12,  181. 

WIFE.    See  Husbaho  and  Wife. 

WILLS. 

(1)  CapacUjfifor  makina, 

idiots  and  lunatics  have  not,  274. 
teitaton  generally  presumed  to  have,  ib. 
•  I       what  required,  ib* 

testator  comprehending  nature  and  effect  of  will  has,  275. 
old  man  become  childish  has  not,  276. 
drunkard  has  not,  ib, 
excitement  of  liquor  must  be  proved,  ib. 
testator  at  the  time  of  making,  must  have,  ib, 
not  revoked  by  subsequent  wimt  of,  i6. 
opinions  of  witnesses  often  contrjadictory  as  to,  277. 
stronger  proof  of  volition  and  intention  necessary,  where  there  is 
,  conflicting  evidence  as  to,  278. 

in  such  cases  testator's  acts  to  determine,  279. 
reasonableness  of  will  aflbrds  a  presumption  of,  ib. 
,  but  is  not  conclusive,  280. 

subsequent  insane  act  of  testator  held  not  to  relate  to  time  of 

making  wiU,  ib. 
suicide  held  not  to  raise  inference  of  previous  deraaeenieiity  ib. 
previous  derangement  raises  presumption  against,  iS. 
for  making  wim  of  land  determinable  at  common  law,  281. 

of  personal  estate  by  Ecclesiastical  Court,  305. 
insanity  at  common  law  deprives  party  of,  281. 

'  ' .  (2)  As  to  eettmg  aside^ 

without  an  issue  devinavU  vel  nofif  a  Court  of  equity  will  not  in- 
terfere for,  281. 
nor  for  insanity,  if  testator  knew  perfectly  what  he  was  doing, 

282. 
heir-atrlaw  entitled  to  issue  devUamt  vel  non,  283. 
(3)  Proof  of, 

of  lands,  signature  by  testator,  and  attestation  by  three  witnesses,  ib. 
witnesses  are  to  judge  of  capacity  of  testator,  ib. 


INDEX.  86S 

WILLS  {eantinued). 

testator  must  be  mentally  as  well  ea  corponlly  present,  284. 

to  be  by  attesting  witnesses,  ib, 

one  witness  may  prove  all  circumstances  on  trial  at  law,  ib. 

opposite  party  may  call  tbe  other  witnesses,  ib. 

not  defeated  by  fraud  of  witnesses,  ib. 

rule  in  equity  that  all  attesting  witnesses  must  be  examined,  ib. 
exceptiaru  where  bill  is  filed  by  heir-at-law  to  set  aside  a 
will,  285. 

witnesses  cannot  be  brought  forward,  ib. 
or  are  insane,  ib. 

may  be  established  against  the  evidence  of  all  the  subscribing 
witnesses,  where,  286. 

issue  deviMovit  vel  non  involves  the  question  as  to  testator's  capa- 
city, ib. 

Court  of  equity  will  not  direct  second  trial  as  to  testator's  sa- 
nity, without  strong  reasons,  287. 

presumption  in  favour  of  will  of  person  exercising  public  duties,  ib. 

when  heir-at-law  is  entitled  to  costs  of  disputing  a  will,  and  when 
not,  288. 

heir-at-law  favoured  in  contesting  a  will,  289. 

(4)  During  Lucid  Interval!, 

are  valid,  ib. 

rationally  drawn  up,  raise  a  presumption  of,  290. 

Sir  W,  nynne'e  exposition  of  the  law  as  to,  ib.    See  Lucid  In*, 

T£RVAL8. 

propriety  of  expression  will  not  alone  establish,  292. 

containing  a  mixture  of  wisdom  and  folly,  293. 

sounding  to  folly  not  rejected,  ib. 

not  established  merely  on  proof  of  calmness  of  testator,  and  his 

doing  formal  acts  of  business,  294. 
delirium  does  not  raise  so  strong  a  presumption  against  a  will  as 

insanity,  tb. 
supported  by  antecedent  declarations  of  testator,  295. 
whether  party  found  alunatic  by  inquisition,  can  make  a  will,  quare, 

296. 

(5)  Partial  Imanitjff 
will  defeat,  296. 

cases  of  wills  made  by  testators  in  state  of,  ib. 

not  set  aside  on  ground  of  monomania  where  testator's  belief  did 
not  amount  to  insane  delusion,  301. 

made  by  a  dying  person  reduced  by  disease  to  exhaustion,  reject- 
ed 303. 

part  of  a  will  may  be  invalid  on  account  of  testator's  mental  in- 
capacify,  ib. 

partially  defaced  will  be  pronounced  for  in  integral  state,  ib. 

cancellation  of  testator's,  a  question  for  jury,  304. 

altered  by  testator  when  of  unsound  mind  proved  in  original  form, 
ib, 

drunkenness  set  up  to  defeat  a  will  subject  to  different  conddera- 
tions  from  insanity,  ib. 

(6)  Of  Personakif, 

cognizable  in  the  Ecclesiastical  Courts,  305. 
probate  of,  a  judicial  act,  ib. 

evidence  of  insanity  of  testator  cannot  be  given  in  Temporal  Courts 
after  probate,  306. 
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will  of  realty  may  be  disputed  by  hehnit-Iaw  although  he  has  ob- 
tained probate  as  to  personalty  307. 

will  of  personalty  may  be  litigated  in  Ecclesiastical  Court  after  it 
has  been  declared  moid  at  law  as  to  real  estate,  308. 

probate  of,  how  opposed,  309. 

proved  in  common  form  may  be  questioned  within  30  years,  ib, 

receiver  impointed  by  Court  of  Chancery  pending  a  suit  as  to  pro- 
bate, 313. 

(7)  Relief  in  Equity y 

not  granted  on  account  of  testator's  insanity  whilst  probate  re- 
mains in  force,  314. 

against  probate  obtained  by  fraud  after  testator's  death,  315. 

not  granted  to  a  person  who  has  obtained  the  appointment  of  ex- 
ecutor by  fraud,  316. 

to  prevent  disputes  by  perpetual  injunction,  i6. 

(8)  Ohtamed  hy  Party  benefited,  and  by  undue  Infiuenee, 

rule  of  civil  law  as  to  avoiding,  not  adopted  by  English  law, 
317. 

or  in  a  confidential  relation  towards  the  testator,  a  presumption  of 
fraud,  ib, 

confidential  counsel  appointed  an  executor  declared  to  be  trustee 
for  next  of  kin,  318. 

may  be  established  by  satisfactory  evidence,  notwithstanding  the 
confidential  relation  of  parties,  319. 

the  burthen  of  proof  thrown  on  the  par^  seeking  to  establish  the 
will,  i6. 

presumption  fu^ainst  will  written  through  agency  of  the  party 
benefited,  ib, 

instructions  must  be  proved  where  imposition  and  custody  are 
suspected,  320. 
may  be  supplied  by  other  acts  tantamount,  ib, 

remarkable  case  of  will  obtained  from  testator  almost  an  idiot  by 
the  procurement  of  the  party  benefited,  ib, 

supported  by  recognitions  valid,  though  instructions  were  con- 
veyed by  party  benefited,  324. 

prepared  by  residuary  legatee  excites  jealousy  of  the  Court,  325. 

set  aside  where  instructions  were  given  by  party  principally  bene- 
fited, ib, 

neither  fraud  nor  absence  of  sound  mind  presumed,  ib. 

codicil  in  favor  of  testatrix's  attorney  who  drew  it,  held  valid, 
327. 

supervening  insanity  sufficient  to  account  for  non-execution  of, 
ib, 

obtained  by  marital  authority  from  wife  pronounced  against, 
328. 

obtained  from  testator  eighty  vears  of  age,  contrary  to  his  fiirmer 
acts,  held  to  be  invalid,  ib. 

obtained  by  influence  and  over  importunity  of  wife  void,  329. 
such  mfluence  must  amount  to  force  and  coercion^  ib. 
affection  and  confidence  not  sufficient,  Uf. 

undue  influence  more  readily  inferred  to  be  exercised  by  the  hus- 
band over  the  wife  than  tnce  versd,  330. 

clearest  evidence  of  capacity  and  volition  necessary  for  support- 
ing bequests  irreconcilable  with  character  «id  former 
declarations  of  testator,  333. 

will  obtained  by  undue  influence  may  be  void  pro  tanto^  ib. 
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(9)  Depont  and  Probate  of, 

of  lunatics  so  found  by  inquiBition  depotttod  in  Master's  office, 
334. 
petitions  and  orders  for,  709 — ^711. 
on  death  of  lunatic,  ordered  to  be  proved,  335. 
solicitor  of  lunatic  ordered  to  deposit  his  wills,  &c.,  ib. 
on  the  death  of  lunatic,  ordered  to  be  delivered  to  proctor  to  be 
proved,  336. 

petition  and  order  for  delivery  of^  711. 
Master  directed  to  certify  which  is  the  will,  336« 

WITNESSES, 

apt  to  describe  occasional  extravagances  as  constant  habits,  279. 
speaking  to  testator's  insanity  not  conclusive,  285. 
may  be  examined  on  interrogatory  to  prove  sanity  of  testator,  286. 
idiots  and  lunatics  cannot  be,  494. 

during  lucid  intervals  lunatics  may  be,  ib, 
having  attested  instruments  and  become  insane,  considered  as 

dead,  285,  494. 
the  depositions  in  a  cause  of  such  witnesses  as  cannot  attend 
through  bad  health  may  be  read  on  trial  of  an  issue, 
495. 

of  such,  as  had  afterwards  become  insane,  ordered 
to  be  read  on  trial,  ib, 
of  incompetent  understanding  may  be  excepted  to,  ib, 
the  ground  of  excluding  insane,  496.    See  Evidsvcb;  Medical 

Men  ;  Wills,  (3). 
may  be  summoned  by  Metropolitan  Commissioners  under  2  &  3 

Win.  4,  c.  107,  p.  609. 
not  appearing,  or  refusing  to  be  sworn,  liable  to  penal^  on  sum- 
mary conviction  by  one  justice,  ib, 
form  of  conviction  for,  610. 
justices  may  proceed  on  oath  of  one  witness  under  the  above  act, 

609. 
form  of  summons  for,  621. 

WORDS  {Interpretation  of), 
apothecary,  559,  589. 
churchwardens,  589. 
clerk  of  the  peace,  ib. 
conveyance,  504,  518. 
county,  560,  588. 
county-rate,  ib. 
dividends,  503,  518. 
general  quarter  sessions,  560. 
insane  person,  559, 589. 
justice,  559,  589. 
land,  503,  518. 
lunatics,  504,  518. 
parish  pauper,  589. 
parish  or  place,  560,  588. 
physician,  589. 
proprietor,  ib. 
singular  number  to  include  plural,  and  vice  vertA,  504,  518,  559, 

589. 
stock,  503,  518. 

KK  K 
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suigeon,  589. 

transfer,  504,  518^ 

treasurer  of  Uie  county,  559,  589. 

visitor,  559,  589. 

WRITS, 

to  inquire  into  what  gave  the  King  a  title  to  property,  74. 
forms  of  old,  to  escheator  or  sheriff,  to  inquire  as  to  lunacy,  79. 
commissions  in  the  nature  of  the  old  wnts  now  in  use,  81  •    See 

Commission. 
of  partition  lay  at  common  law,  256. 
of  formedon,  must  he  brought  within  twenty  years  after  right  m^ 

croed,  404. 
saving  in  statute  of  limitations  in  favour  of  persons  under  dis- 

abilities,  ib. 
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